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SAIF CLAIM NOi DC '33671?
FRANK M. ESSY, CLAIMANT
SAIF, Legal Services, Defense Atty;.t
Own Motion Determination '

^.JULY 7,'19/78

■li o

.. 1 

' »r

Claimant suffered a compensable' injury on November 
4, 1971. His: claim was closed .by a' Determination Order dated 
January 10, 1972 which granted claimant-compensation for tem
porary total disability only.. Claimant‘s • aggravation rights 
have expired,'. -

■ u'' :• ir*' 'X.
On August 24, '1977 claimant consulted Dr. Bain,' com

plaining of continued neck problems? he was referred to Dr.
Tiley, an orthopedic surgeon, who/ after consultation'with- Dr.l 
Melgard, a neurosurgeon, performed a-'myelography dn^ September 
21, 1977, On December 19, 1977 the Fund voluntarily reopened* - r 
the claim with compensation for temporary total disability to - 
commence September 21, 1977. •

Dr. Melgard performed a C5-6. anterior discectomy, 
nerve compression and anterior interbody fusion :on lOctober .7, .1977 
On October 18,....1977 he.r.eported that-claimant had returned to . ■ .r‘* 
work ’’somewhat"; the Fund characterized this-as a return to reg-:.-' 
ular work. On March 24, 19 7.8 Dr .'^Tiley ' s; closing report, indi- -
Gated a solid fusion, cervical ranges of motion wore somewhatdecreased and claimant's right arm- strength Hasi mildly reduced.

The Fund, on April 3, 1978, requested a determination^ 
and the Evaluation Division of the^Workers' .Compensation Depart
ment recommended that the claim be closed .with an' additional’ award 
of compensation' for temporary total disability from August 24,
1977 through' October 9, 1977, less time worked, and' for tempor- 
ary partial disability from October 10, :1977 through March''.23; ■ . '
1978 and an additional award of 48° for 15% unscheduled neck 
disability and 9.6° for 5% loss function .'of .-the right arm.

• The Board concurs with these recommendations.

ORDER

m

Claimant is awarded compensation for temporary total 
disability from August 24, 1977 through October 9, 1977, less 
time worked, and for temporary partial disability^ from October . 
10, 1977 through March 23, 1978. Claimant is -also awarded 48° 
for 15% unscheduled neck disability and 9.6° fbr 5%; loss func
tion of the right arm. These awards are in addition' to any 
previous awards received by claimant for his injury'of Novem
ber 4, 1971.- - V • ■ . r. .

-1-



■;WCB ,CASE;NO. ':77-3976' : ■ ■

ROBERT BIGSBy, CLAIMANT
John.p., Peterson Claimant' s Atty. • 
SAtF)-Legal'Services Defense Atty'; 
Order ’o^f'Remand'' .' : "

rjULY.rO-, 19 78

, Li -On Novemberi 28, -.1977 the Referee issued an Opinion 
and Orderini the above entitled.'.matter .which remanded the claim
ant’s claim'lto the State rAccident Insurance Fund and denied tj;§
Fund* to idismiss the hearing on the grounds that it was
untimely requested.

OhvDecember 27, ‘1977 the Referee set aside this order, 
denied the i^Fufid's-’motion to-reconsider his denial of its original 
motion i to dismiss but'-allowed claimant's motion raising the is
sue .of .'abuse of’discretion in the'award of attorney's fees with- 
outLa stipulation; - " ; - -•

^ eOn January 19, 1978 the'Referee issued a reinstating 
order which recited that claimant had provided an affidavit sup- 
portihg‘'the" attorney's-fees on January '4', 1978 and which reaf- 
firmedv-in'its-entirety the order of-November 28, 1977 , with the 
right to appeal to -commence from the date of the January 19,
1978 .order. The Fund requested Board review on February 17, 1978.

The Board, after de novo review of the record, finds ■ 
that the case has-, been .incompletely heard by the Referee an^i 
therexore, it should be remanded to the Hearings Division to 
set for a hearing on all of the issues involved. Furthermore, 
the Board finds that the -remanding of this matter for additional 
and necessary evidence, shall not.‘be construed as staying payment 
of co*mpensation to^'claimant ^as provided by the Referee's order 
from which the' Fund.requested Board review.

•_ -f - , Cl IT 'IS' .SO ORDERED.
' ..1 >'

JULY 10, 19.78SAIF CLAIM NO. KC 42782 
DONALD BLUE, CLAIMANT
Ingram & Schmauder,. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant, a laborer for Baker'County, suffered a com
pensable injury on October 7, 1966 when a steel beam dropped on 
him.. Claimant sustained a concussion, a fractured jaw, a frac
tured left ankle,and, broken ribs; On November 30, 1966 Dr. 
Blickenstaff removed the loose bodies from the left ankle and 
the claim was closed on June 13, 1967 by a Determination Order
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m
which awarded claimant, 20% loss function of .the: .lef tyfpot,
10% loss of an arm by separation for unscheduled'dis'ability, <
and -30% loss hearing on the left ear. t CjQp-

Dr. D. D. Smith, on September 30, 19.6.8, reported^ that. 
claimant would probably eventually heed arthrodesis;''an^^l.th'ht 
permanent impairment should be 50% of the foot.- Pur'suaht to 
a stipulation dated December 5, 1968 the claim was again reopened. 
It was closed by a Determination Order dated December 21, 1973 
which awarded claimant time loss benefits from December 1, 1972 
to November £, 1973 , ISSS tlmQ WOrlCQd. , ClallUantinreqU65tS<S‘'arO hn.e
hearing and on April 12, 1974, rafter a-hearing, the Referee.,- a'ltn.-:. 
awarded an additional^20 ° , making a total ofl. 70° :of a ^maximum ’ 
of 100° for loss function of the left foot. l- •

Dr. Blickenstaff fused the-‘ankle on..June ;291977; the 
Fund reopened tKe"‘'claim"'fbr this surgery.-i ;'On -;March 6:>..':.19,7i8 Dr^ .--s.': 
Blickenstaff reported that the claimant • could,,:be- considered sar.-rc.:- 
gically healed with the fusion solid in a IQ?*,;equinus, . position.‘-.r.r.-: 
There was some grating on passively moving’ the tars-al. joints but.-.^,; 
the circulation appeared good. It was his opinion that cla-imant 
had a permanent impairment -of 45% loss of the leg; at the hip.

On March 27, 1978 the^iFund requested-,.a determi'na-tiOn; 
of claimant's condition and the Evaluation-Division-:.o5:,’the'iWorkn i::

::ers* Compensation Board recommended that the claim ber.closed 
with compensation for temporary total disability.vf rom June ,:27-,i 
1977 through December 18, 1977 only.

The Board concurs‘in this-fecommen'dation.''
.1

6;,^■'3i;
ORDER

r i; 01 .:

Claimant is awarded compensation for temporary';tbtal ’ 
disability from June 27, 1977 through December/18;, ,1977 .

Claimant's attorney is awarded as a reasonable attorney's fee for his services a sum equal to 25%* of'^'tHe additional 
compensation for temporary total disability granted by this or
der, payable out of said compensation as paid, not to exceed 
$500.

#

WCB CASE NO. 77-4746 JULY 10, 19,78...- -.-':-

ROBERT DeROOS, CLAIMANT ■ ^ v
Souther, Spaulding, Kinsey, Williamson

& .Schwabe, Defense Attys. ... ,Request for Review by Claimant . ...... .I .

Reviewed by Board Members Wilson and'Phillips.

u: • ..A”.

- -••3^ .UvC

3,. c!r:==nB--
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Claimant, seeks Board review of the :Referee’s order 
which denied :his request for-tiirie loss benefits from September 
9^ 1976 t(j fsi^ruary 1> 1377. ' — . ■

. The Board, after de novo review, affirms and adopts 
the’Opinion and Order of the Referee, a copy of which is attach
ed hereto and, by this'^reference, is made a part hereof.

‘ ■ ORBER'

affirmed;
'The ofder'of the. Referee, dated January 25, 1978, is

* WGB CASE NO. 76-5233 JULY 10, 1978
PHILIP FERRIS,'CLAIMANT '
Evohl -F," Malagon,' Claimant* s Atty.
Jones, Lang,. Klein-, Wolf & Smith,

; Defense Attys.
Order \ ' : '■ '' ' :

./:pn June 16 , 1978 the- Board received from the employer 
in the. above .entitled matter a motion requesting that a recently 
received medical report from Dr. Campagna which was not avail
able, or obtainable at the time of the hearing be received into 
evidence and made a part of record in the above entitled matter. 
The report is. based upon an examination of claimant by Dr. 
Campagna on May 19, 1978.

: On June. 2*01978 claimant responded in opposition to 
the motion, stating.that'originally briefs were due from all 
parties in',the above entitled matter on April 27 , 1978, that two 
extensions ;of time have been sought.by the employer, and that 
the medical evidence now asked to be received and made a part of 
the record-'is based upon an examination taken subsequent to the 
expiration of the original time for filing briefs.

The Board finds that the evidence is insufficient to 
justify remanding the.’medical report back to the Administrative 
Law Judge who'heard the "case and there is no agreement between 
the parties to receive the evidence on Board review; to the 
contrary, the .claimant opposes the motion, to receive such evi
dence.

Therefore, the Board concludes that the motion to 
receive' evidence in the above entitled matter received from the 
employer on June 16, 1978 should be denied.

IT IS SO ORDERED.

-4-
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SAIP CLAIM NO. HB Umi - JUL¥;>L0;;a978-
RICHARD A, HANSEN, CLAIMANT 
William F. Gross, Claimant’s Atty. 
SAIF, Legal Services, Defense Atty.- 
Own Motion Order

On June 20, 1978 the claimant,-by and through his at
torney, requested the Board to .exercise its own motion jurisdic
tion, pursuant to ORS 656.278, and reopen, his claim for. an injury 
suffered on June 30, 1965 while employed by. Mellow’.Equipment Qpm-.,.„^ 
pany. Claimant's claim was accepted and closed, on December ' 16, n'.’' ’ 
1369 with an award S'gusi tP 55% loss .function of an arm for his 
unscheduled disability. Claimant's aggravation rights have ex
pired . • ; ' , ’.L- r- ■ ■

' • ^ ‘ .7On April 6, 1978 claimant sought medical care.- and trea.t- 
ment from Dr. Franks who hospitalized claimant for surgery on Ap-. • ril 4 , 1978. — ----- —-t/.’, ../'V -..i . ■ ■ . .

Claimant supported his request for own motion relief...
with a medical report from Dr. Franks, dated May 1, 1978, and also 
the operative report of April 4, 1978. Dr. Franks report states 
that the necessity for reopening the claim for surgery vas that 
claimant had chronic osteomyelitis which he'cbelieves to be 're- 
lated to claimant's laminectomy and fusion at’L5-6-Sl ih 1966 . .
The claimant has not had any recent job injuries and Dr. Franks-!-' -!' 
opinion is that the claimant's present-condition is directly 
related to his old surgery which was.'-necessitated by.-the injury, '.'i'.'’ 
of June 30, 1965. . ■.>-

On June 26, 1978 the Fund was .requested to. adviSS thS 
Board within 20 days of its position: relative to.’claimant * s re
quest, a copy of which i^ad previously been 'forwarded to it. .Oh- ' 
June 27 the Fund responded, stating-'that -it would .not oppose =:a 
reopening of claimant's claim. ... ‘

m

ORDER ......
\

Claimant's claim is hereby remanded ,to''the St.ate Ac*7.,.. .... 
cident Insurance Fund to be'accepted and for the. payment, of .coni- 
pensation, as provided by law,, commencing March;30,' 1978 , the'.. ^ 
date claimant'was admitted to the hospital for the’ surg'ery'per^ 
formed by Dr. Franks, and until the claim i's again closed pursu- 
ant to the provisions of ORS 656.278. ' .

t : i < 'Claimant's attorney is hereby granted, as a'reasonable..; . 
attorney's fee a sum equal to 25% of the compensation, for, tempor-,.-;., 
ary total disability and permanent partial disability'which claim-' 
ant may receive as a result of this order, payable out-of said 
compensation as paid,' not to exceed $2,300 .

-5-



WCB CASE NO. ’77-1801 JULY 10’, 19 78
#KATHERINE INGWERSON, CLAIMANT 

Doblie, Bischoff & Murray, Claimant's Attys. 
i Rbger R.- Warren, De'fense Atty_. '
Request-'for' Review by Claimant

■" ‘ Reviewed by Board Members Wilson and Phillips.
■ Claimant seeks Board review of the Referee's order 

which affirmed the January 21 , 19 77 Determination 6hS
was granted temporary total 'disability benefits only.

.-.'rj-r ;; The- Bdardy after de novo review, affirms and adopts
■•the’'Opinion and Order'of the Referee, a copy of which is attached 
hereto and,- by this reference, is made a part hereof.
v:-:-■■ ■- : ^;o. -i- ^ --■ "'ORDER

' • The order of the- Referee, dated February 2, 1978, is
• affirme'd. ’ ' ■

CLAIM NO. 425 JULY 10, 1978

ARCHIE I. KEPHART, CLAIMANT 
David A. Vinson, Claimant's Atty.
Cheney.-'& Kelley, Defense Attys.
Own Motion Determination

'' !*• ^
Claimant suffered a compensable injury to his back 

while employed by the Edward Hines Lumber Company, a self in
surer • The’ claim was closed by a Determination Order dated 
July'-'IO/ '1970-which-’-awarded claimant 32° for 10% unscheduled 
loW-b'ack''’disabilityv' This award was affirmed at hearing. Board 
ands'cifcuit court levels. The judgment order of the circuit 
court was dated September 24, 1971.

L. v Qu Januaiy 10, 1972 Dr. Golden reported claimant
might -have a mild nerve root compression plus back strain. The 
emplo^er^-' on February 25, 1972,' denied the claim for aggrava
tion i6n November 29, 1972 a hearing officer remanded the ag
gravation '''ciaim for payment from January 10, 1'’972 . Claimant's 
condition-becam’e medically stationary and a second Determination 
Order awarded an additional 5% unscheduled low back disability. 
Claimant again appealed and another hearing officer, on July 9, 
1975,'awarded■claimant' an additional 15%, giving claimant, at 
that time, a total of 30% unscheduled low back disability.

On June 10, 1976, Dr. Golden performed a laminectomy 
L5.-S1,, right; he stated that claimant had had continuing pain 
since -the 1969 injury. The employer, on July 1, 1976, denied

-6-
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further benefits, stating,- in-part, that claimant’s aggravation 
rights have expired.

Pursuant to an Own Motion Order dated August ;25-, il9;76 
the claim was referred to the Hearings Division, to determine-• ;y:, 
the merits of claimant's request for own motion relief pursuant 
to ORS 656.278. On January 20, 1977 the Referee recommended the 
claim be reopened for medicai’'se'rvices and cbmpehsation; he also 
entered an order directing the employer to pay claimant's medical 
services. ’ ' ' "

' An Own Motion Order dated February 24, 1977 remanded 
the claim to the employer for payrpent; lOf compensation, as. pro
vided by law, commencing June 2, 1976 and until closed ,-pursuant 
to ORS 656.278. . ■ . ■■ .>;■ ; 'y- .-.■31-;

The employer refused to pay_the compensation ordered 
and on March 21, 1977 requested a hearing, contending that it 
was not obligated to commence payment of compensation for tem
porary total disability after expiration of the five-yea-r-aggra-
Yation On £lay iO) 1277 a-stipulaW'il wa? bya Referee directing the employer to pay a penalty for delay in 
payment of compensation for temporary total disability from June 
6,'1976 through March 14, 1977 and to continue to.pay claimant 
benefits hereafter as provided by law promptly.

1 The employer also requested Board review of the-;Ref7 
eree's order of January 20, 1977. The Board-affirmed the-Refr; 
eree’s order and also assessed a penalty against the employer • 
amounting to 25% of the cost of the medical services due and 
owing claimant.

On May 24 , 1977 claimant had a lumbar_iaminectomy; and 
fusion performed; on April 3, 1978 Dr. Rockey recommended claim closure, stating claimant's back function appeared^ reiativelyo.i 
good and he was unable to substantiate claimant's complaints'yby 
any physical findings. • . . .

On April 7, 1978 the employer--requested a determination 
of claimant's present condition and the Evaluation Division,;of-.^ 
the Workers ’ Compensation Department recommended that claimant:- 
be granted additional compensation for temporary total .disabil
ity from June 6, 1976, per the stipulated order of ■ May 13, .;.197,7, 
through April 3, 1978 and additional compensation equal .-to '10i%;.- 
unscheduled low back disability. . ...

The Board concurs with these recommendations..^, .
ORDER

Claimant is awarded compensation for temporary total 
disability from June 6, 1976 through April 3, 1978 and 32® for' 
10% unscheduled low back disability.

-7-



These’awards .are in' addition to all previous awards 
received by claimant for his injury of December 5, 1969.

Claimant's attsi^ney is hereby granted as a reasonable 
attorney's fee a sum equal to-25% of the increased compensation 
granted by this order, payable out of said compensation as paid, 
not. to exceed $2,300.

, SAIF CLAIM-NO. DC- 140764 JULY 10, 1978
KENNETH. S,. LAWSON') CLAIMANT 
Toni; Hanlon, Claimant's Atty.
SAIFV Legal Services, Defense Atty.
Own Motion Order .

On May 26, 1978 claimant, by and through his attorney, 
requested that the Board exercise its own motion jurisdiction 
pursuant to OBS 656.278 and reopen his claim for an industrial 
injury suffered on July 25, 1968 while in the employ of W.R. 
Stanyer Logging Company whose carrier was the State Accident 
Insurance Fund. Claimant's aggravation rights have expired.

On June 12, 1978 the Fund was requested to advise the 
Board of its position; the Board noted that the Fund had already 
been furnished copies of the request for own motion relief and 
medical reports in support thereof. On June 21, 1978 the Fund 
advised the Board'it would not oppose reopening of claimant's 
claim.

' ' '' ORDER

Claimant's claim for an industrial injury suffered on 
July 25, 1968 is hereby remanded to the State Accident Insurance 
'Furid''tO'be accepted and for the payment of compensation, as pro- 
-vi'ded by law, comiri'encing on March 16 , 1978 and until the claim 
-is'-closed pursuant to the provisions of ORS 656.278> less time 
worked.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services a sum equal to 25% of the temper- 

tQtai disability compensation granted by th IS order, payable
out of said compensation as paid, not to exceed $500.

m

-8-
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SAIF CLAIM NO. AC 1626,32 JULY 10,,. J9-:78

r r
DWAYNE' LISONBEE, CLAIMANT
EnmionE, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On June 15, 1978 the Board received from claimant, ' 
by and through his attorney, a request'that his claim be re-opened pursuant to the provisions of OR5'-65^i27§i"- Claimant
sustained a compensable industrial injury on-December 6 , 196,8.. 
He is presently under the care of Dr, Knox a neurologist'',:"‘'fdr' 
industrially related conditions as-well-as multiple s''^cle|r‘t/sis'^F';

Claimant alleges that his back condition'was^' wor-'' 
sened substantially.and that Dr. Knox-has recommended that he 
be enrolled at the Northwest Pain Center.in-Portland.

O

The State Accident Insurance Fund-was .furnished, a, 
copy of claimant's request-and askecl to advidd tK^ BSaVd Withill 
20 days of its position. On June 21, 1978 the Fund .responded, 
stating that claimant has a persistent painiproblem, and...it -felt 
that claimant was entitled to necessary medical treatment at 
the Pain Center under ORS 656.245; however, it opposed reopen
ing the claim. • , ;

■The Board finds that it is the policy ofthe Center; 
to treat in-patnents only. The Board finds that claimant*.s.\con* 
dition justified his enrollment at the Center and, thereforey,. 
concludes that claimant should be enrolled at the earliest pos
sible time and that claimant should receive compensation for 
temporary total disability during the time he is an in-patient 
at the Northwest Pain Center. - ..

■Claimant's attorney should be,awarded as a^reasonable 
attorney's fee for his services a sum equal to 25% of . the; tempor
ary total disability -compensation granted by this-^order,,.. .pay.ab.le 
out of said compensation as paid, not to exceed $500. -jow

O

IT IS SO ORDERED.

CLAIM NO. 1-010730 JULY 10,-. 19 7 8
JAMES M. STANDARD, CLAIMANT 
Cater & Johnson, Claimant's Attys.
Own Motion Determination

Claimant suffered a compensable injury to his left 
knee on March '17, 1970. On June 12, 1970 a medial meniscectomy 
was performed and in October Dr, Smith reported the condition to 
be medically stationary with some loss of motion and evidence,of 
arthritis change in the knee joint. The claim was closed initial-

-9-



ly, on Novert^er 23, 1970 with an; award of 23° for partial loss of 
the left“leg.

' ■ ' ' On April 8, 1971 a repeat m§(Sial [IieniSCeCtOmy With
rQGOflStVUdtion of the knee joint by ligament repair and pes 
anserinus transfer was performed by Dr. Johnson. On August 18, 
1971 Dr. Johnson reported claimant was again stationary with 
full ranges of motion and good stability in the knee. The claim 
was again closed by a second Determination Order dated September 
21, 1971 whereby claimant was awarded an additional 8°.

Claimant .continued to have difficulty and the claim 
was reopened in 1972 for physical therapy treatments. It was 
closed for the third time on October 30, 1972 with no additional 
award for pejmansnt partial dlgability.

; On July-8, 1977 Dr. German reported that claimant had
a "cellulitis condition in the left knee which he attributed to 
-two staples which-.had been placed in the medial femoral condyle 
during.the reconstructive surgery of April 1971. Initially, time 
loss was authorized from June 22, 1977 to July 18, 1977, however, 
on .August.’25 , .19 77, the carrier Cldiinant'S IQqUQSt tC>
‘operi tVie claim on the ground that claimant’s aggravation rights 
had expired. . Claimant requested a hearing on the denial and also 
requested the Board to afford him own motion relief pursuant to 
ORS 656.278. Thereafter, the carrier voluntarily reopened the 
claim,on October 20, 1977 and the requests were dismissed.

On January 3, 1978 Dr. German removed the staples from 
the knee joint and ..claimant was authorized to return to work on 
'January 30, 1978. On April 29, 1978 Dr. German stated that as of 
the day? q£ hl5 report ho oonsidsifsd claimant's condition to be 
.medically stationary and claimant had no permanent disability 
beyond that for which he had been previously awarded,

V,- ... Claim closure was requested for the determination of
claimant's present disability and the Evaluation Division of the 
-Workers''Compensation^ Department recommended that claimant be 
awarded compensation only for temporary total disability from 
June,22, 1977.through July 18, 1977 and from January 3, 1978 
‘through January 29, 1978.

The Board concurs in this recommendation.

ORDER
Claimant is awarded compensation for temporary total 

disability from June 22, 1977 through July 18, 1977 and from 
January -3, 1978 through January 29 , 1978.

These awards are in addition to all previous awards 
received by claimant for his industrial injury suffered on March 
17, 1970.

O

o

a
-10-



9
, . 1 r II-'.r- ^'T'’'"J *-Claimant's attorney'^is awarded as a re as On able...'attor

ney's fee for his services a sum equal to 25% of the'^ comp'e'hs''ation
arded claimant by this order, payable out of said.compensationaw

as paid, not to exceed $500.

SAIF CLAIM NO. BC 419 8.4'7’
4* --..4

r. *.\i
RUBY WEBSTER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys . Ur
SAIF, Legal Services, Defense Atty.
Own Motion Order

r.o;..

J=ULYv. 10 , ■ 19 78

r. • ■ .. •••■' -Vh ■ ;i I 
f- ■

On June 23, 1978 the claimant, by and through her 
attorney, requested the Board to exercise its own motion jgris-: 
diction pursuant to ORS 656.278 and redpen' her'claiim-for an’’'^ 
industrial injury sustained on January'•2'5 , •19'73'whil^' empiby^d,'by 
Century Centers whose carrier was the'S't'ate Acdi'den't Insurance - 
Fund. Claimant's claim was accepted and-'initial-iy cldse’d .’by a 
Determination Order dated April 5 , 1973'. '■'Claimant';s -aggravation 
rights have expired although her claim had been^-.reop'en'ed ‘ and rj 
closed subsequent to the date of the initial closure. " - '.'.11

Claimant alleges that since the last'award or -;ar range- 
ment of compensation which-was a settlement stipulationdated’'' 
February 9/ 1977, her back claim has deteriorated and worsened to 
the point that she required medical care' and*-treatment from. Dr., 
Lov/rey who ha'd instructed her to remain in--bed'.' . Claimant'lfur'th'er 
alleges that as a'^result of this instruction-she has sustaihed'' 
time loss and incurred medical benefits- and is'entitled ^o'; be'^l’'. 
paid compensation for time loss and. to be"'reimbursed for thel’.med” 
ical benefits. " ••

#

Dr. Lowrey told claimant to remain-- off'-wbrk from..Feb
ruary 28, 1978 until March 15 , 1978. On 'the'''latter da;te", he/'iert 
that claimant was improving and he referf'ed'''her to Dr' Fitchd'tt 
who had previously taken care ‘of her. Drl- Fitchett' felt ci'ai'rm^r 
ant's condition was stable and further home rest-was hot advised,

The Board concludes that claimant is entitled to re
ceive compensation for temporary total disability from February 
28, 1978 through March 15, 1978 and to have the cost of the 
medical care and treatment which she received from Dr. Lowrey 
paid by the State Accident Insurance Fund.

Claimant's attorney should be granted as* id reasonable 
attorney’s fee a sum equal to 25% of the increased compens®16n 
granted by this order, payable out of said compensation as paid, 
not to exceed $500.

' ' ’ ' *!
IT IS SO ORDERED. ' '

-11-



; ; /WCB CASE NO. 11-M19 JULY 13, 1978
LENO’RA' R.' ADAMS ; CLAIMANT ■.
Harold W.'-Adams, Claimant's Atty.
SAIF/ Legal'- Services, Defense Atty.
Request for -Review' by the SAIF

r Reviewed by Board Members Wilson and Phillips.
•. . >=.The State Accident Insurance Fund seeks Board review

of the Referee's order which found claimant to be permanently 
and totally disabled.

I.'. The BOdild, 3.ft0r dQ novo 3?$vidw, affirms and adopts the .Opinion and Order of the Referee, a copy of which is at
tached; hereto and, -by.this reference, is made a part hereof.

ORDER
The order of the Referee, dated February 3, 1978, is 

affirmed. , • '
Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in connection with this Board 
reviev/ in the amount pf ^159» payable by the Fund.

#
WCB CASE NO. 77-268

ALTA.M. AMON, CLAIMANT Milo Pope, Claimant's Atty.
SAIF, .Legal Services, Defense Atty. 
Request..for Review by Claimant

JULY 13, 1978

j . , .Reviewed by Board Members Wilson and Moore.
jp . The. claimant seeks review by the Board of the Referee's 

order which approved the denial of claimant's claim on December 
2,8; 1976-.by the State Accident Insurance Fund.

Claimant is. approximately 51 years old. She started 
to work for the employer on September 2, 1976 as a cook but later 
was. offered, and accepted, a position as a nurse's aide. Initially, 
hshe'worked the 7:00 a.m. to 3:00 p.m. shift and later requested 
transfer to the 11:00 p.m. to 7:00 a.m. shift; she also asked for 
weekends off because of religious reasons.

. The Referee found that the hospital type beds are 
ihigher than a normal bed and that there were approximately 40 
•patients to a wing. At least two nurse's aides were assigned to 
each wing; often an aide would work alone but on the rare occasions 
which required heavy lifting the two aides would assist each 
other.
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The Referee., found no evidence that claimant did any 
heavy lifting on Thursday, November 4, 1976. About 2:00 a.m, 
claimant said she felt a backache but she s-.aid nothing,'.at;^t.tl^e ; 
coffee break. Later claimant testified she. told.another nuxse^ 
that hQr back ached but she was unabie to identify, which, nurse.
At the end of her shift claimant went home 'and.wenit to: bed-nt- ; 
approximately 8:00 a.m., Friday, November 5, Claimant did noth
ing at home on that day and went-* to bed early that night. The 
following day, her lower back hurt more and claimant was un
able to get out of bed and required help-'from her husband. ' On 
Sunday she had to, be- carried. ■

Claimant made an appointment to see Dr. Trapani on 
Monday. The claim form and the initial -physician's report in
dicate the injury occurred on November 6 , 1-976. Claimant;-con?-- 
tends that she was not thinking straight because of -the pain 
and gave Dr. Trapani the incorrect date. -Dr. Trapani saw claim
ant on November 8, 1976 and diagnosed a spinal subluxation, L4 
and L5, with disc wedging and also rotation of L5. He gave her 
chiropractic treatment and felt that further.:, treatment would be 
required. He stated that the injury at that time would •prevent 
claimant's.return to employment.

(^Ilaimant testified she had no way of filling out an 
accident report but that she did telephone her employer as soon 
as she discovered from Dr. Trapani that the pain would be more 
than just temporary and that she would not be able to return to 
work.

The Referee concluded that claimant's failure to re
port or'mention the low back pain when it first-came on during 
the shift Thursday night cast doubt on claimant's contention '• 
that the low back pain arose as she contended. He gave little 
weight to claimant's statement that she mentioned ..her low" back-■ 
pain later during the shift to another nurse's aide inasmuch as 
claimant failed to identify that person. .The onlycorroboration 
offered by claimant was the testimony of her husband and he could 
remember no discussion on Friday morning.'Claimant was still 
in bedclothes on Friday evening when her husband returned f-rbm'‘> 
work but he stated that many times claimant became ti'ted- during 
the day and he was used to getting his own meals. ' Claimant did 
not tell him that she had been hurt on the job.

The Referee found that the evidence indicated that --' 
claimant had given the employer timely notice biit she had failed 
to prove her case. •'

The Board, after de novo review, finds many inconsis
tencies between claimant's testimony and the other witnesses' 
testimony and this could very well raise the issue-of- credibility 
However, based upon the totality, of the evidence, the-'Board ■•con
cludes that claimant clearly failed to meet her burden of’proof 
that the injury occurred within the course and scope of her em
ployment. Therefore, the claim was properly denied.
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affirmed'.

ORDER
The order of the Referee, dated November 4, 1977, is

' WCB CASE NO. 77-2953 JULY 13, 1978
- GARRISON CANDEE, CLAIMANT 
■Jones, Lang, Klein, Wolf & Smith,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request, for Review by Claimant 

''Cross-appeal by the SAIF

, , Reviewed by Board Members Wilson and Moore.
. Claimant seeks Board review of the Referee's order
which granted her time loss benefits from May 12, 1976 through 
July 15, 1976 and September 23, 1976 through October 4, 1976 
in addition to penalties and attorney fees. Claimant contends 
she is entitled to permanent partial disability for her condi
tion; the Fund, on cross-appeal, contends that she is not en
titled to temporary total disability benefits from May 12, 1976 
-through July 15, 1976 as she was receiving full wages for that 
period of time.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee> a copy of which is attached 
hereto and, by this reference, is made a part hereof.

I ORDER

The order 9f the Referee, dated Ootobei? 20, 1977, isaffirmed.

#

JULY 13, 1978WCB CASE NO. 77-5404
JESSIE CASTLE, CLAIMANT 
Allen 'G. Owen, Claimant's Atty.
.Souther, Spaulding,'Kinsey, Williamson & 

Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks' review by . the Board of the Referee's 

order which affirmed the employer's denial of her claim for an 
aggravation.

-14-
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Claimant was a nurse's aide when she sustained an in
jury on September 14, 1973 to her low back, diagnosed by Dr.
Begg as a chronic lumbosacral strain with.degenerative.changes 
in the lumbar area. In March 1974 claimant”was still complain
ing of pain, however, she .had not lost weight, as recoimended by 
Dr. Begg, and this complicated her recovery.

In April 1974 claimant was admitted to the Disability 
Prevention Division. The three members of the Back Consultation 
Clinic, after examining claimant, diagnosed chronic -lumbar s.train, 
left, aggravating degenerative joint disease, L4-5. jThey recom
mended weight loss, diet and continuation of claimant's 'present 
conservative regimen. Her condition was considered stationary; 
she could not return to her usual occupation but, she cou-id;;..dO',-..
woi?k with limitations on bonding, lifting ind gtooplng.The: I'oag
of function of the back due to the injury was considered minimal.

Hal J. May, a psychological resident under Dr. Perkins, 
a clinical psychologist, evaluated claimant and found moderate 
anxiety with some focus on her physical problems, however, it,did 
not contribute"*to'’h‘er“"inability to return to work. ' '■■■

i
,0n June 10, 1974 a Determination Order awarded claim

ant 64® for 20% unscheduled low back disability

In August 1975 Dr. Begg again saw claimant who was 
complaining of severe pain in her low back. He diagnosed recur
rent persistent lumbosacral strain and felt that claimant'-would 
improve with therapy. He felt that the permanency of the condi
tion would prevent claimant's return to any of her form.er duties 
and related this condition to the industrial injury and to de-j 
generative' changes plus obesity and the normal aging process. It 
was his opinion that she would probably get worse as she aged and 
that she was totally disabled. On February 12, 1976 a stipulation 
was approved whereby claimant's award was increased from 20% to 
40% for unscheduled low back disability. - • ■ ot ;'n ■ r

In August 1977 Dr. Carr examined claimant and also re
viewed Dr. Begg's notes. It was his opinion that claimant's con
dition had not become appreciably worse over the past few years 
but no curative treatment was available. Claimant was 60 years 
old at the time of her injury in 1973 . She testified that,.her. 
back was worse than it was when she received her last award jin 
February 1976, she also testified she had not worked nor looked' 
for work since her injury in 1973 , stating she had been underj’the 
doctor's care during that time.

The Referee found the medical evidence showed that claim
ant might be further impaired but impairment, by and of itself, 
is not compensable as far as unscheduled injuries are concerned un
less such impairment affects the claimant's wage earning capacity. 
The Referee believed that claimant had been permanently and totally 
disabled prior to the last award of compensation which was in Feb
ruary 1976 and, therefore, he could not find that she had suffered
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any decrease in her earning, capacity. The ilUpdiriU^nt
appeared t6 be related solely'to the aging process rather than the 
industrial., injury. .
c-t ■ V.

The Board, after de novo review, finds that the medical 
evidence does,not indicate that claimant’s present earning capac- ity;‘[has |>?eh diminished..^ since she was awarded 128° for 40% un
scheduled" Ibw'back disability on February 12, 1976. The Referee 
expresses hisopinion that claimant had been permanently and tot
ally disabled prior to the date of that stipulation, nevertheless, 
claimant’s loss of wage earning capacity at that time was eval
uated at- 40%. Whether-the Referee is or is not correct in his 
assessment, he cannot substitute his evaluation for that of the 
parties to the stipulation of February 12, 1976.

On December 20, 1976 Dr. Begg doubted that claimant 
would ever return to her former job and he did not feel that she 
had made any progress. Claimant, in his opinion, was gradually 
getting worse due to her old injury, plus aggravation by rather 
extensive hypotrophic osteoarthritic degenerative changes in the 
lumbosacral .region,-. On August 11, 1977 Dr. Carr reported, based 
upon his review.of Dr. Begg's notes, that he did not think claim
ant's condition had become appreciably worse over the past few 
years. He stated .that there was no further treatment that could 
be furnished'claimant other than palliative.

The Board concludes that claimant has failed to prove #
by a preponderance of the evidence that her condition at the pre
sent time represents a worsening since February 12, 1976.

ORDER

affirmed.
'The order of the Referee, dated December 27, 1977, is

WCB CASE NO. 77-1452 JULY 13, 1978
DALE GREGORY, CLAIMANT
Pickens & Webber, Claimant's Attys.
SAIF, Legal Services, Defense Atty.

. Request for Review by the SAIF
Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review 

of the Referee's order which found claimant to be permanently 
^^and totally disabled.

The Board, after de novo review, affirms and adopts 
^ the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by,this reference, is made a part hereof.
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m affirmed.

ORDER _ ^
-•r . >'•-••'

The order of the Referee, dated January 13, 1978, is.

Claimant's attorney is hereby' granted a reasonable^; 
attorney's fee for his services in connection with thiS^BCS?d -... 
review in the amount of $150, payable by the Fund.,

JULY 13, 1978,WCB CASE NO. 76-6012

LOWELL A. HANSON, CLAIMANT 
Anderson, Fulton, Lavis & Van Thiel, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty, 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of.the Referee's order 

which affirmed the October 26, 1976 Determination Order whereby 
he was granted compensation equal to 64® for 20% unscheduled 
back disability. Claimant contends that he is permanently and 
totally disabled.

• The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER
• **s

The order of the Referee, dated January 6, 1978, is
affirmed.

WCB CASE NO. 77-5656 JULY 13, 1978

LESTER R. HERNDON, CLAIMANT
Marvin S. Nepom, Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith, * ‘ •

Defense Attys.
Request for Review by Employer

Reviewed by Board Members Wilson, Moore and Phillips.
' - f

The employer seeks Board review of the Referee's order 
which reversed its denial of responsibility for claimant's pul
monary embolus and infarction of January 27, 1977, directed it to 
accept the care and treatment of claimant's pulmonary embolus and 
pay claimant compensation, as provided by law, until the claim 
is closed pursuant to ORS 656.268.
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snL'b : fGl-2i'i%Tianf was' a 52-year-old core layer who felt a sud
den severe sharp pain -I'n his left- knee while attempting to move 
a load of plywood on January 21, 1977. His knee gave way and 
h-e'Kfeil He was initially seen by Dr. Hansen at the emergency 
room”and’ then -hospitalized under the care of Dr. Blessing.

y. ;£
5, Dr-. Hansen's diagnosis was probable rupture of plan- 

tfaris longus muscle or Rupture of a varicose vein. Dr. Blessing ’ 
found', the left- leg was’ moderately swollen with pitting edema at 
the-:ank4-e- site-.-' He felt that the possibility of a deep vein 
thrombosis of the left leg should be ruled out. There was also 
a possibility of a ruptured Baker's cyst but this v/as doubtful 
due.?-to-, the ■ fact that the' patient had noticed no previous mass 
or symptoms behind his knee. The most likely diagnosis was 
deep':pain: thrombosis and he started claimant on an anticoagulant 
therapy. Ches.t-'x-rays indicated no evidence of pleural fluid 
or pulmonary infarction nor any indication of active cardio-
puimbnacy;,..pleural, inefliaatlnal or bony dissage.

' “ .i i*.

-:ln March 1977'Dr. Schuler saw claimant and reported 
objective.fingihgs but did not make a diagnosis.’ At approximately 
the same time claimant was examined by Dr. Ironside, an internist, 
who felt that the events of January 21, 1977 were most compatible 
with a torn or ruptured muscle or tendon. The nature of the on
set of pain and swelling and the claimant's medical history v/ere 
not compatible to thrombophlebitis. In April 1977 claimant was 
released to return to his regular employment, however, the plant 
:was no longer in operation.

On June 11, 1977 claimant was hospitalized.with a 
lef-t-sided chest pain ultimately diagnosed as a pulmonary em- 

Ibolus. While in the hospital, it was discovered that claimant 
also had a deep pain thrombosis of the right leg. Dr. Wysham, 
-aicardiologist, reviewed claimant's medical records and con- ^ 
curred with Dr. Ironside's opinion initially; however, after 
reviewing additional medical records he expressed his opinion 
that the’ likelihood that claimant also had a venous thrombosis 
of the left calf, secondary to the industrial injury, was in
creased. 1

Dr. Rabiner, a hemotologist and chief of medicine at 
Goo'd'Samaritan Hospital, in November 1977, concluded that claim
ant :had probably torn a muscle in the January 1977 incident and 
mayihave subsequently developed thrombophlebitis in that leg. 
The^Referee found that Dr. Rabiner had mistakenly dated the pul
monary embolus in March 1977 rather than June 1977, the latter 
date.-being approximately six months after the industrial injury.
A phlebogram was made of claimant's right leg in June which re
vealed thrombophlebitis; a phlebogram of the left leg was never 
made.

Dr. Blessing believed that the results of the indus
trial injury in January 1977 included a deep pain thrombosis 
and that that injury and the thrombosis caused the right leg
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thrombosis! to develop and that the pulmonary embolus in June 
19 77 resulted from the right leg thrombophlebitis. ' . •::? .'l-L-

, Dr. Rabiner's opinion was that the right leg throm-r; 
bophlebitis could only be related to the compensable injury if^ 
claimant had been 'inactive for a long period of- time, and by 
inactivity he essentially meant complete:, bed rest. The fact 
that claimant had remained fairly active caused Dr. Rabiner- tO; 
express his opinion that the right leg thrombophlebitis andf„,c'; 
the pulmonary embolus were not related to_ the industrial in-..ji,: 
jury. ■ ' .':V -o

The Referee found that claimant ruptured a ;muscle,.-. f;- 
tendon or ligament on January 27, 1977 and thereafter he de- r 
veloped a deep pain thrombosis. The Referee based-his .finding-- 
on the suddenness and traumatic impact of the injury. The--1 .-..I.?- 
Referee found that, based upon the opinion expressed- by; Dr. 
Blessing a!nd reinforced by Dr. Wysham, claimant, subsequently 
and as a result of his industrial injury developed a deep vein 
thrombosis. He concluded that the more believable medical 
evidence supported claimant's contention and that-the denial' 
was improper.

The majority of the Board, on de novo review, finds 
that the Referee relied primarily on Dr. Blessing's opinion that 
claimant had suffered a pulmonary embolus and right leg thrombo
sis as a result of the industrial injury in January 1977 to his 
left leg. Claimant mu£t fey 5.psTsponderanGQ of tho QvidQnoQ
that he sustained a compensable injury on June 11, 1977, the 
date of claimant's pulmonary embolus and thrombophlebitis of 
the left leg and if compensability of a claim turns upon some -- 
medical issue which is beyond the general knowledge and skill.of 
a lay person, expert testimony must be produced. Uris v. State 
Compensation Department, 247 Or 420.' In the instant case . claim-, 
ant had to prove by a preponderance of the medical testimony-.uo':.. 
that it was medically probable that his industrial injury./ofvv-'i 
January 27, 1977 was a material contributing factor to producri- 
ing his pulmonary embolus and right leg thrombophlebitis of . • <: 
June 1977. . -‘

The majority of the Board finds that Dr. Blessing 
has made various diagnoses which are not consistent with each 'i. 
other nor supported by any other medical opinions. The initial 
diagnosis by Dr. Hansen made no mention of left or right leg- rr.T 
thrombophlebitis. Dr. Rabiner, in November 1977, felt, based /:,■ 
upon the symptoms described by claimant, that the January 1977,- 
injury was probably followed by a hemorrhage which caused the 
swelling in his left leg. The x-rays taken on January 28, the 
day following the injury, indicated no evidence of pleural 
fluid or pulmonary infarction at that time. Dr. Schuler ex
amined claimant on March 8, 1977 and made no mention of any 
left or right leg thrombophlebitis. In March 1977 Dr. Ironside 
confirmed Dr. Hansen's initial diagnosis, indicating that the 
swelling in the claimant's left leg was compatible with a torn
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ruptured muscle''or tendon. Claimant had no history compa- 
tibie'-)Withi thrombophlebitis and-Dr. Ironside stated that it 
was-immaterial whether or not claimant was treate<^ £q]T guch 
condition nt the hospitai. Even 'if claimant had experienced 
phlebitis of'the left leg, according to Dr. Blessing, on April 
12, this had resolved itself and claimant had been released to 
modified work on April 7 and on April 22 released without any 
restriction to return to regular work.

p -Dr. .Wysham concurred with Dr. Ironside that there
was no reason to gUSpeCt that GlailHant hS(3 a deep venous throm- 
bosis and he concluded that claimant did not have any cardiac 
^condition based upon the electrocardiograms taken. Later, he 
re-evaluated his original opinion somewhat based on the evidence 
of venous thrombosis in claimant's right leg but he unequivocally 
stated that he did not feel that it was reasonable to assume that 
there was any causal connection between the industrial accident 
of January 27, 1977 and the hospitalization for the pulmonary 
embolism and thrombophlebitis on June.11, 1977. Dr. Rabiner con
curred.

The majority of the Board concludes that the prepon
derance of the medical evidence supports a . finding .that there was 
no causal -relationship between the industrial injury to claim
ant's left knee suffered on January 27, 1977 and the pulmonary 
embolus and thrombophlebitis of the right leg for which he was 
hospitalized on June 11, 1977. The Referee found that only Dr. 
Blessing had examined claimant; this is not true. Dr. Rabiner 
examined claimant as indicated by his November 21, 1977 report.

The majority of the Board also finds, based on claim
ant's testimony that he had never had any problems with his right 
leg prior to June 1977, that the hospitalization was clearly 
precipitated by his work activity while mowing his lawn at home.

The majority of the Board finds that claimant has 
failed to prove by a preponderance of the evidence that the Jan- 
uary.-27, 1977 injury was a material contributing factor thS 
probl@m for which ala imant was hospitalized on June 11, 1977 
and'that the denial should be affirmed.

reversed.

ORDER

The order of the Referee, dated December 21, 1977,' is

' The denial by the employer of responsibility for claim
ant's pulmonary embolism and subsequent hospitalization therefor 
in June 1977 is approved.

Board Member Kenneth V. Phillips dissents as follows

As the only doctor who. was totally familiar with the 
claimant's problems and treatment. Dr, Blessing's opinion is
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most persuasive. The reports of Dr. Wysham and Dr. Schuler se'em 
to support Dr. Blessing's opinion. Although Dr. Rabiner did' ' 
examine claimant it was only a few weeks prior to the heafirt^'-'- 
and the testimony seems to indicate that the doctor didn't 
listen to claimant's history of.events.

Claimant did have a recurring-problem in his leg•the 
evening befo^re.^he was,.hospitalized for the pulmonary embolism 
which makes Dr. Blessing's diagnosis most logical as opposed 
to the hypotheticals suggested by the opposing doctors. This 
reviewer would affirm the Referee's decision.* ■

/s/ Kenneth V. Phillips, Board M&fAb'fiJf

WCB CASE NO. 76-460 JULY 13, 1978
DALE HOWELL, CLAIM7\NT
Bettis fil.Reif; Claimant's Attysi
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks review by the Board of the Referee's 

order which affirmed the Determination Order dated July 29, 1975 
awarding claimant 160° for 50% unscheduled neck disability and 
the Stipulation dated July 11, 1977* granting claimant an additional 
48° for unscheduled neck disability; the order also set aside the 
partial denial by the State Accident Insurance Fund on July 18,
1977 for responsibility of claimant's cardiac symptoms in Decem
ber 1976 and again in March 1977 and directed the Fund to pay all 
medical expenses incurred by claimant in connection with said- • 
cardiac symptoms.

Claimant, who is now 64 years old, suffered a compeh- 
sable injury on June 14, 1977 while working as a maintenance.man.
He was struck on the head by a four-pound piece of metal which'-’-- 
had fallen at- least 20 feet before it hit claimant. Since that5"> 
date claimant has complained of headaches, neck pain, dizziness, 
visual and aural problems and low back pain.

Claimant admits that in the past years he had suffered 
significant injuries to his back and neck but denied that he had 
any substantial residuals although he had missed some time from 
work as a'result of these injuries. The June 1974 claim was 
closed by a Determination Order of July 29, 1975 with an award ' of 160°, based on pain and limitation in neck motion and aggra
vation of,low back pain caused by lifting, stooping, bending, 
etc. ;
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... Since the claim closure claimant has been treated by
Dr.-.'Kadwell and Dr. Danielson, the former an osteopathic physi-
■gisn; the latter a nQurosuvgeon. it was the opinion of‘Dr. Don
ald T. Smith that claimant could engage in some lesser type of 
work, however, neither claimant nor his service coordinator ap
peared to have spent much time in pursuing any form of vocational 
rehabilitation for claimant.

nc At the present time both Dr. Kadwell and Dr. Daniel
son believe that claimant is totally disabled. Dr. Danielson 
feels that claimant was already permanently and totally disabled, 
in December 1976 when he was afflicted with an "idiopathig" 
heart conditioft that h as required considerable m.edical attention, 
including a pneumomylography attempted by Dr. Danielson on March 
9, 1977.

(Dr. Kadwell believes that the original cardiac onset 
of December 1976 was related to claimant's extreme mental dis
tress over his physical condition and financial problems. Dr. 
Danielson diagnosed the cardiac problem as a supraventricular 
tachycardia associated with longstanding history of the industrial

• injury in June 1974. He felt that claimant was totally dlSdbldd 
jnd that there was absolutely nothing that could be done to im
prove claimant's position from an operative standpoint because 
of his cardiac difficulties.

Claimant contends that he is permanently and totally 
disabled and was so before his cardiac symptoms surfaced in Dec
ember 1976; that his cardiac symptoms are causally related to 
his industrial injury.

The Referee found that the medical evidence tended to 
support both positions and was not directly contradicted by any 
expert medical testimony. He found that the nature and degree 
of claimant’ s ongoing symptoms (referred-to earlier in this or
der) should make up for the apparent lack of motivation on the 
part of claimant, especially at his age. However, the Referee 
found that claimant did have the background and the adaptability

• to do many things. He has a tenth grade education, he has worked 
as a farmer, rancher, mill hand and artificial inseminator. 
Claimant also ran a route selling veterinarian supplies to dairy
men and has done some small engine repair. He still engages in
.deer hunting, occasionally on horseback, and is able to travel 
between Canby and Hood River for visits with his son.

The Referee concluded that claimant had failed to 
prove that his personal disability was any greater than that for 
which he had received awards totaling 65%.

With respect to the "idiopathic"cardiac condition, 
the Referee found the medical evidence supported a conclusion 
that these symptoms were brought forth as remote, but not in
significant, consequences of,the industrial injury, therefore, 
the partial denial by the fund was not justified.
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■ TllQ Board; on de novo C?Y4ew, finds the medical evi- 

dence is more than sufficient to support a conclusion that on-- 
the date claimant's condition was found to be medically station
ary and his claim closed by the Determination Order of July 29, 
1975 claimant was permanently and totally disabled. The Board' 
concludes that claimant should be paid compensation for perman
ent total disability as of July 29, 1975 with credits allowed 
to the Fund for payment of compensation for permanent partial 
disability previously paid claimant pursuant to the Determination
Order o£ July 29, 1975 and the Stipulation o£ Jwly U/ -

ORDER
The order of the Referee, dated December 5, 1977, is

modified.
Claimant is considered to be permanently and totally 

disabled as of July 29, 1975 and shall receive payments for such 
disability■from that date forward with credit being ailowed the 
State Accident Insurance Fund for payments it has made to claim
ant' for permanent partial disability pUISUUnt tO th8 DCtCriHinS' 
tion Order of July 29, 1975 and the Stipulation of July 11, 1977,

That portion of the Referee's order which set aside 
the partial denial of July 18, 1977 and awarded claimant's attor
ney a fee of $800 pay^le by the State Accident Insurance Fund 
is affirmed.

Claimant's counsel is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25% 
of the additional compensation granted claimant by said order, . 
payable out of said compensation as paid, not to exceed $2,300.

JULY 13, 1978WCB CASE NO. 77-3642
WAYNE D. HUIRAS, CLAIMANT ,
A. C, Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review 

of the Referee's order which found claimant to be permanently 
and totally disabled.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.
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affirmed.

ORDER

The order of the Referee, dated January 6, 1978, is

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board re
view in the amount of $350, payable by the Fund.

WCB CASE NO. 77-5347-B JULY 13, 1978

='JOHN H. JOHNSTON, CLAIMANT
-"-Ri'chardson, Murphy & Nelson, Claimant's Attys.
^Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
SAIF, Legal Services, Defense Atty.
■Request for Review by EBI Co.

Reviewed by Board Members Wilson and Moore.

The Employee Benefits Insurance Company seeks Board 
review of the Referee's order which remanded claimant's claim 
to it for acceptance and payment of compensation to which he 
is entitled and affirmed the denial issued by the State Accident 
Insurance Fund.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated January 26, 1978, is
affirmed.

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $200, payable by the EBI Company.

WCB CASE NO. 77-1184

CARROLL LANE, JR., CLAIMANT 
Joel'Reeder, Claimant's Atty. 
Luvaas, Cobb, Richards & Fraser, 

Defense Attys.
Request for Review by Claimant

JULY 13, 1978

Reviewed by Board Members Wilson, Moore and Phillips 

The claimant seeks Board review of the Referee's or-
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der which found his claim for an industrial injury on January 4, 
1977 was not compensable.

Claimant is a line mechanic who normally drives his - 
car to work-and parks it in the employee designated parking area 
located northeast of the work area. Educational or job training 
meetings were held at the place of employment on various occa
sions. Neither claimant nor the other employees were paid to 
attend these meetings, however, the service manager advised them 
of the meetings and, although the meetings were not mandatory, 
the employees were expected to be present.

Following the first meeting on January 4, 1977, the ser
vice manager told the attending employees that he would buy them 
a pizza. Behind the back door of the shop building in which claim
ant had attended the meeting was a fenced-in area used for the 
storage of automobiles by the employer; once a person left the 
building by the back door, he entered this lot and the only exit 
from the lot was through a back gate or else to return into the 
shop. There are other doors from the shop building that do not 
lead into the fenced area. The back door bolted from the inside 
and the gate leading from the fenced-in area to the employees' 
parking lot normally is locked when the shop is closed. The 
fence is made of chain link and is approximately seven feet high. 
Claimant customarily used the exit way leading from the back door 
of the shop through the fenced-in area and out the gate to his 
car.

'After the night meeting claimant left the shop by the 
back door as usual. He now thinks that after he left the build
ing someone had closed the shop door behind him although he stated 
that he might have been SbU t6 back intO thQ ShOp thlOUgh
that door. The .fact remains that he did not attempt to do so 
but walked to the gate and finding it locked decided to climb 
the.fence to enable him to get to his own truck on the parking 
lot more quickly than if he went around to the front and walked 
through a permanent opening located near another company building.

■ •• N

■ When claimant attempted to climb the fence he fell 
and fractured his leg.

After the service manager made his offer to buy pizza 
for the group, he returned to his office; he was there when he • 
learned of claimant's injury. The shop foreman, also present 
at the meeting, left with another employee by the front door.
They heard claimant's moans and advised the service manager.

The employer contends that claimant was outside; the 
course and scope of his employment, stating that claimant's in
jury was a result of claimant's choice to scale the 7-foot fence 
and jump down to the employees' parking lot rather than to walk 
back to the main building and attempt a less hazardous exit.
There was no question that while claimant was engaged in the 
training activity he was within the course and scope of his em-
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ployment and an injury during that period would have been com
pensable.

)
The Referee could find no Oregon case on point .nor' 

were any cited by either party, however, he did relj^ upon cases 
CitQd by Pr0^65s6r Larson, all of which supported the conten
tions of the employer. Larson, The Law of Workmen's Compensa
tion, Volume 1, Sections 15.13, 21.81 and Volume lA, Section 
30.21.

The Referee distinguished the facts before him from 
the facts in Olson v. State Accident Insurance Fund, 29 Or App 
■235. In Olson, the claimant's supervisor observed the activity 
and passively acquiesced in it by not objecting thereto; further
more, the employees .used bikes for transportation to and from 
work and regularly parked them in the area where claimant was 
injured. In the case before'him, the Referee found no evidence 
that the employer observed or acquiesced in any of its employees 
climbing over a locked fence to get to the parking lot. The 
mere existence of a 7-foot fence with a gate for ingress and 
egress which was kept locked during non-working hours would in-' 
dicate the employer's disapproval of the method chosen by the 
claimant for his-exit. He found no evidence that it was cus
tomary for claimant or any of the other employees to gain en
trance to the parking lot in the manner chosen by the claimant.
Pie concluded that the claim was not compensable.

The majority of the Board, on de novo review, finds 
that claimant was in the course and scope of his employment 
at the time of his injury .and that the claim was compensable.
It is not questioned that the training meeting which claimant 
was attending was a part of his employment; the employees were 
asked to attend and were expected to be .there. At the time 
of his injury claimant was on his way from the meeting to his 
car which was parked in an area designated as the employee's 
parking lot located.on the employer's premises. The course taken 
by claimant was the course that the employees normally took when 
^they left the work place to return to their cars at the end of 
the day's'Shift and the gate was open at all times during reg
ular working hours.

In this case, after the meeting concluded,, claimant
the building and entered the fenced-in area; it is not 

known whether or not claimant could have returned to the build- ' 
ing; it is only known that only the night lights were on which 
makes it logical to assume that the back part of the building 
was locked. '

The majority of the Board concludes that although 
claimant may have been imprudent in his choice of methods of 
exit he was not so to the point of removing himself from the 
course and scope of his employment.
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ORDER

reversed.
The order of the Referee, dated October 12, 1977, is

Claimant's claim for an injury' suffered on January 
4, 1977 is,hereby remanded to the employer, Cleaves Volkswagen, 
and its carrier. Universal Underwriters Insurance, to be accepted 
and for the payment of compensation, as provided by lav7, com
mencing on January 4, 1977 and until the claim shall be closed 
pursuant to the provisions of ORS 656.268.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services before the Referee at the hearing a 
sum equal to $800, payable by the employer and its carrier.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to $200, 
payable by the employer and its carrier.

Chairman MJ Keith V7ilson dissents as follows:

m

m

The well reasoned opinion of the Rsfsr?? should be
affirmed by the Board, and I respectfully dissent from the major
ity opinion.

. The cases cited by the Referee from other jurisdic
tions and the discussion of Professor Larson, set forth in the 
opinion, establish a-*reasonable limitation in this difficult 
area of application of the "going and coming" rule. .

This case is clearly distinguishable from Olson 
(29 Or App 235) as the element of employer's acquiescence and/or 
tacit approval is totally , absent here.

To adopt the holding of the majority will be to 
extend coverage to employees on the premises of the employer, 
regardless of the activity of the employee, unless it retains 
the status of an intentional injury (ORS 656.156(1)). The 
concept of application of VJorkers' Compensation coverage has 
been vastly enlarged since the original adoption of the law 
in Oregon as well as in other jurisdictions, but the line 
drawn by Professor Larson and the cases cited by him, provide 
a logical line of limitation, beyond which coverage should not 
be extended.

/s/ M. Keith Wilson, Chairman
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WCB CASE NO. 77-2614 JULY 13, 1978

.WILLIAM H. MANDLEY, CLAIMANT- 
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services,. Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore,

The claimant seeks Board review of the Referee's order 
^.which granted claimant 12 8° for 40% unscheduled low back disabil
ity. Claimant contends that he is entitled to a greater award 
for his unscheduled disability and also to a scheduled award for 
each of his legs.

Claimant was a 61-year-old laborer when he strained 
his low back on September 26, 1976, lifting a heavy lawn mower in
to a truck. He had previously injured his lower back in 1946 and 
has had intermittent back problems since that date. He also had 
degenerative joint disease in his lumbar spine. Approximately 
one month before his injuiry, claimant had complained of low back 
pain to Dr. Satyanarayan; on September 27, 1976 he mentioned to 
Dr. Martin the occurrence of an injury on August 25, 1976 while 
shoveling dirt.

The Referee found that claimant had wWtKcd dS 3 hCdVy 
l&borer in the construction industry for years and for several 
years he had worked tv-’o jobs simultaneously, one involving con
struction and the other janitorial work. In 1969 he had to 
abandon heavy labor due to a combination of a hiatal hernia, 
angina and intermittent low back problems.

The Referee found that after claimant had recovered 
from the 1976 injury he could not return to any work that wa§ 
physically SfeYShVibus; the he^e ree further found that .the employer 
had no lighter work available for claimant.

Claimant had previously worked with this employer as 
a janitor and at the time of his injury he was a caretaker for 
the golf course. Claimant is 62 years old and has a fifth grade 
education. He has not worked since the date' of his injury al
though he has looked for work through his labor union, the employ
ment office and a couple of janitorial services without any 
'success. Claimant appears not to have made any contact with the 
vocational rehabilitation services.

Dr. Martin diagnosed a chronic significant degenera
tive lumbar disc disease with occasional right sciatic nerve 
involvement. Dr, Satyanarayan felt that claimant would continue 
to have recurrent back pain with any kind of activity which in
volved bending, lifting, carrying anything and that his problem 
would always be aggravated with heavy physical labor.
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Dr. Pasquesi felt that claimant probably should mini
mize repetitive bending, stooping, and twisting and lifting more 
than 30 pounds. He rated his impairment at 10% of the whole man.

Dr. Cherry examined claimant on October 26, 1977.
AftQr hQ was given the history including the bsck problemsand the ones that followed, he stated that, "... . the present 
episode is the worst he has ever had.". Based on claimant's age, 
education,’ past work experience, retrainability, and current 
physical condition. Dr. Cherry said claimant was permanently and 
totally disabled. On November-30, 1977 Dr. Satyanarayan agreed 
with Dr. Cherry's finding in each and every particular.

The Referee found that claimant apparently has retired 
from the work force. It was necessary to resolve whether or not 
claimant's increased back wymptoms were the result of the degen
erative spine disease or aggravation by the September 1976 acci
dent. The expert medical evidence needed to determine this mat
ter was supplied by reports from Dr. Cherry and Dr. Satyanarayan.

The Referee came close to rating claimant's loss of 
earning capacity the same as Dr. Cherry, but concluded that the 
preponderance of the evidence indicated that an award equal to 
40% of the maximum allowable by law for unscheduled disability 
would adequately compensate claimant for his loss of wage earn
ing capacity.

The Board, on de novo review, finds that claimant's 
loss of wage earning capacity is considerable. The medical evi
dence is uncontradicted that claimant cannot engage in any work 
which involves bending, stooping, lifting, nor can he engage in 
any of his pre-accident employment capacities. Claimant has 
worked in heavy construction for the majority of his life and 
for 17 years he was able to handle two jobs at the same time. 
Claimant's industrial injury of September 19.76 has effectively 
terminated his employability in the labor market. With respect 
to claimant's motivation, the evidence indicates he has made 
numerous attempts to obtain other employment but met with no 
success. ’ * .

The medical evidence indicates that claimant's injury 
is moderately severe and the non-medical evidence demonstrates 
that claimant's abiltiy to perform physical labor has always 
been claimant's sole employment asset. Claimant has now lost 
this asset and his services have little, if any, marketable 
value.

The Board concludes, based upon both the medical and 
non-medical evidence, that to adequately compensate claimant for 
his loss of wage earning capacity resulting from his industrial 
injury of,September 26, 1976 claimant is entitled to an award of 
244° which represents 7-% of the maximum allowable by statute for 
his unscheduled disability.
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The Board finds no justification for granting claim
ant an award for loss of function of either of his lower extre
mities.

ORDER

modified.
The order of the Referee, dated January 12, 1978, is

Claimant is awarded 244^ of a maximum of 320® for 
his unscheduled low back disability. This award is in lieu of 
the award made by the Referee's order which in all other respects 
is affirmed. '

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25%
of the increased compensation gi*anted claimant pursuant to this 
order, payable out of said compensation as paid, not to exceed 
$2,300.

WCB CASE NO. 77-4823 JULY 13, 1978

ROBERT RIMER, CLAIMANT 
Myrick, Coulter, Seagraves, Nealy 

& Myrick, Claimant's Attys.
SAIF, Legal Services', Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks Board review of the Referee's order 
which granted him compensation equal to 256® for 80% unscheduled 
disability.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee', dated November 23, 1977, is
affirmed.
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WCB CASE NO. 77-737

MARIA SALINAS, CLAIM^T 
Wendell Gronso, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

JULY 13, 1978

Reviewed by Board Members Wilson and rioore.

The State Accident Insurance Fund requests review 
by the Board of the Referee's order which set aside its par
tial denial dated December 30, 1976 and remanded the claim
ant's claim to it.

©

The issue is whether claimant's psychological prob
lems allegedly arising out of an industrial injury occurring 
in September 1974 are compensable. The Fund has not disputed 
that claimant suffered a compensable industrial injury in Sep
tember 1974 when a motor fell striking claimant on the side 
of her head. Initially, it was thought that claimant had 
suffered a fractured skull. Claimant alleges she was knocked 
unconscious for a substantial period of time. Dr. O'Brien, 
a neurologist who examined claimant within two weeks of the 
original accident, first accepted this history but as time 
passed elected to disregard it and ultimately concluded that 
claimant had simply bumped her head and that it was actually 
a seemingly trivial accident.

Claimant is of Mexican origin .and speaks no English 
She has a fifth grade education obtained in Mexico. Because 
of the "language barrier"- claimant was eventually referred to 
a Spanish speaking psychiatrist, Dr. Proano, who resided in 
Vancouver, Washington. He hospitalized claimant in January 
1976 and apparently achieved excellent results, discharging 
claimant as completely recovered on March 26, 1976. However, 
soon thereafter, claimant began seeing Dr. O'Brien again on 
a regular basis. When Dr. O'Brien finally decided that fur
ther treatment was useless, the Fund advised claimant that 
it ."fulfilled our responsibility fully for the original acci
dent" and denied further responsibility for treatment of the 
alleged unrelated disorders, to-wit: mental, emotional, psy
chiatric and/or psychological conditions.

The Referee found that claimant had sustained an 
accepted industrial injury and that since that injury she 
had manifested extreme psychophysiological disorders and hys
terical reaction.' Claimant alleges these conditions which 
are considered to be permanent are the direct result of her 
industrial injury; the Fund contends they are not.

The Referee stated it was interesting to note that 
both Dr. O’Brien and Dr. Proano took the position that because
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each could not assist claimant^ therefore, her condition was 
non-compensable. He felt that the doctors reached legal, rather 
than medical, conclusions. He also found it interesting that 
neither physician practiced in the state of Oregon except.for ■ 
a "border privilege" exercised by Dr, O'Brien.

Claimant had been regularly and steadily employed 
up until the date of her injury and there was no showing that 
either psychiatric or physiolpgproblGma Were pre-@.Xigting, 
and the Referee concluded that although claimant's industrial 
injury might have been minor in its origin, it was responsible 
for claimant's present psychological problems. He found com
plete absence of testimony indicating any pre-existing psycho
logical problems. He felt that Dr. O'Brien's contention that 
claimant’s condition was simply waiting to occur and would 
therefore have been caused by any "triggering" episode was 
not sufficient to justify a finding that claimant's condition 
was not compensable because regardless of claimant's under
lying personality disorder, it was, in fact, the industrial 
injury that caused or materially contributed to her hysteri
cal neurosis.

#

The Board, on de novo review, finds that claimant 
has failed-to meet her burden of establishing by a preponder
ance of the evidence that her claim was compensable. Claim
ant's testim.ony was that she had been knocked unconscious when 
the motor fell striking her on the back of her head. The record 
indicates that Dr. O'Brien's report of October 3, 1974 makes 
no mention of claimant being unconscious,”* it merely states that 
she was examined on that date because of a skull injury which 
had occurred apparently on September 23 when a motor fell on 
top of her head. X-rays of the skull were reviewed and Dr. - 
O'Brien suggested that claimant be treated conservatively.
He had performed a neurological examination and, with the help 
of an interpreter, found no neurological deficits. None of 
the other medical reports indicate that claimant was uncon
scious. Claimant testified that she did not regain conscious
ness until after she had been in the hospital, however, the 
hospital admissions sheet indicates that at the exact time 
of her admission claimant signed the consent for treatment.

Apparently, the Referee decided to either ignore or 
give little weight to the reports from Dr. Proano and the re
ports and testimony of Dr. O'Brien. He stated that because 
each felt he could not assist claimant, therefore each felt 
claimant's condition was non-compensable. There is nothing 
in the record which would support such a statement. The 
Board fails to understand why it was necessary to state,
"neither physician practices in the state of Oregon, except 
for 'border privileges' exercised by Dr. O'Brien." A license 
to practice in the state of Oregon has nothing to do with a 
doctor's competence to evaluate and determine the results of 
an injury. The Referee was of the opinion that Dr. O'Brien
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was not aware of the intervening treatment afforded claimant 
by Dr. Proano, however, the evidence indicates that Dr. O'Brien 
reviewed all of Dr. Proano's reports (Exhibit 50).

. The Board finds that the only expert medical testi
mony in this case is that of Dr. Proano and Dr. O’Brien and 
both agree that the industrial accident was not a significant 
factor in claimant's element of the psychopathology but, rather, 
that the claimant has an underlying dependent personality and 
is unable to cope with her life situation.

Complete reviev; of the medical evidence indicates that 
claimant -had underlying psychopathology and that she was waiting 
for some specific instance upon which to base it. If it had 
not been the industrial injury, it was a reasonable medical 
probability that she would have found another "vehicle" to use 
to exhibit these or similar symptoms. Claimant wished to avoid 
facing the realities of life; her industrial injury provided 
her ah dO SO. ’ '

The fact that claimant's psychological problems fol
lowed her industrial injury, absent any medical evidence to es
tablish causal relationship, is not sufficient to find such 
psychological problems compensable and the responsibility of 
the Fund.

IORDER

reversed.
The order of the Referee, dated January.31, 1978, is

' The denial of the Fund, dated December 30, 1976, is
affirmed.

m

WCB CASE NO, 77-5209 JULY 13, 1978

LESTER A. TIPTON, CLAIMANT
Emmons, Kyle, Kropp & Kryger, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

; Claimant seeks Board review of the Referee's order 
which granted him compensation equal to 90° for 60% loss of 
the left leg. Claimant contends that he is permanently, and 
totally disabled.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.
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ORDER

Th0 Af the Referee, dated March 3 , 1978 , is taffirmed.

WCB CASE NO. 77-3840 JULY 14, 1978

KENNETH J. BOSELL, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Bemis & Breathouwer, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order 

which affirmed the July 1, 1976 Determination Order whereby 
he was granted compensation equal to 48® for 15% unscheduled 
low back disability.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 
However, there is an error in the order which should be corrected 
On page 3, paragraph 2, the words "SAIF investigator" should be 
changed to read "Mission Insurance Company investigator"'.

ORDER

#

affirmed.
The order of the Referee, dated November 29, 1977, is

JULY 14, 1978WCB CASE NO. 77-5650

DOROTHY C02AD, CLAIMANT 
Chandler, Walberg, Whitty &

Stokes, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order 

which affirmed the carrier's denial of her claim for'an alleged 
back injury.

The Board, after de novo review, affirms and adopts 
the Opinion and Order'of the Referee, a copy of which is at-
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tached hereto and, by this reference, is made a part hereof.

ORDER
The order of the Referee, dated December 29, 1977, is

affirmed.

WCB CASE NO. 77-4729 JULY 14, 197

SANDRA EVANS, CLAIMANT '
Rader & Rader, Claimant’s Attys. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Request for Review by Claimant .

Reviev/ed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order 
which granted her compensation equal to 30* for ^0% loss of
the left leg. Claimant' contends that she is entitled to at 
least 50% disability.

The Board, after de novo reviev;, affirms and adopts 
the Opinion and Order of the Referee, a copy of v/hich is at
tached hereto and, by this reference, is made a part hereof.

ORDER

affirmed.
The order of the Referee, dated January 30, 1978, is

CLAIM NO. C604/8759 HOD JULY 14, 1978

DARRELL D. FULTON, CLAIMANT 
Own Motion Determination

Claimant, a press m.an for the Oregonian, sustained 
a compensable injury on November 14, 1968 when he stepped across 
a plate track, slipped and wrenched his back. The diagnosis was 
a herniated intervertebral disc at the lumbosacral level on the 
right. The claim was closed on April 10, 1969 with no av/ard of 
compensation.

A laminectomy, related to the 1968 injury, was per
formed on^May 13, 1974. A Board's Own Motion Order, dated Oct
ober 10, 1974, reopened claimant's claim. It was closed by an 
Own Motion Determination, dated May 8, 1975, which granted claim
ant 48° for 15% unscheduled disability.



Based upon a letter from Dr. Colletti, the Board re
opened the claim in May 1977 by an Own Motion Order, with tem
porary total disability compensation commencing on February 8, 
1977, the date claimant was unable to work because of recurrent 
sciatica and disc disease. On January 27, 1978 Dr. Colletti in
dicated claimant could do his job without a noticeable amount 
of discomfort, stating that claimant was restricted from stoop
ing, bending, and lifting, especially weights over forty pounds.

On February 3, 1978 the carrier requested a determin
ation of claimant's present disability. The Evaluation Division 
of the Workers' Compensation Department recommended that claim
ant be granted no additional compensation.

The Board concurs in this recommendation only insofar 
as it relates to permanent partial disability but finds claimant 
is entitled to compensation for temporary total disability from 
February 8, 1977 to January 27, 1978, less time worked.

ORDER

Claimant is granted compensation for temporary total 
disability from February 8, 1977 through January 27, 1978, less 
time worked.

m

WCB CASE NO. 77-875 JULY 1-4, 19 78

EUGENE C. GORA, CLAIMANT 
Sidman & Smith, Claimant's Attys,
SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order 
which granted him compensation equal to 28,8° for 15% loss of 
the right arm. Claimant contends that this award is inadequate

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER
The order of the Referee, dated January 31, 1978, is

affirmed.

_
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WGB CASE NO,. 76-5945 ...J.ULY 14, 19 78

GARY G. HILL, CLAIMANT •Colley, Johnson £ Mok^s, Claimant's ld:tys.
Rhoten, Rhoten & Speerstra, Defense Attys. 
Request for Review by Claimant

Reviewed, by Board Members Wilsonand Phillips.

Claimant seeks Board review of the Referee's order 
which affirmed the carrier’s denial of his claim for aggravation

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee', a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated February 10, 1978, is
affirmed.

m
WCB CASE NO. 77-3347 JULY 14, 1978

HAROLD HOHLFELD, CLAIMANT '
Carney, Probst & Levak, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith,

Defense htty*
Request for Review by Employer

9

Reviewed by Board Members Wilson and Phillips.

The employer seeks Board review of the Referee's 
order which granted claimant compensation for 64° for 20% 
unscheduled disability. The employer contends that the 5% 
award of the Determination Order should be reaffirmed.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference,’is made a part hereof.

ORDER

The order of the Referee, dated November■ 28, 197,7, 
is affirmed.

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $350, payable by the carrier.
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SAIF CLAIM NO. FC 80795 JULY 14‘, 19 7

JAMES-W. HUTCHINSON, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On August 22, 1977 claimant, by and through his at
torney, requested the Board to reopen his claim for an indus
trial injury suffered on June 6, 1967 through the exercise of 
its own motion jurisdiction pursuant to ORS 656.278. In sup
port of the request claimant supplied the Board with copies 
Df Dr. Mickel's report of April 18, 1977 and Dr. Cherry's re-
?>6rt 6f August 1, 1977.

After being advised by the Board to present its posi
tion with respect to the request, the Fund responded stating 
that it needed additional time to make a more complete inves
tigation. On October 5, 1977 claimant's attorney.again requested 
Dwn motion relief, indicating by an attached copy that the Fund 
lad denied claimant's later claim on the basis of Dr. Mickel's 
conclusion that claimant's present problems were, a result of
the original injury ol' 1§^7.

The Fund was again asked to respond and on October 17, 
L977 the Fund informed the Board that it interpreted Dr. Mickel's 
Deptember 19, 1977 report to mean that claimant's present condi
tion was 'actually an aggravation of his September 14, 1975 in
jury. The Board - requested that the Fund furnish it a copy of 
this report and to clarify what appeared to be contradictory 
sets of conclusions set forth in the Fund's denial letter of 
September 16, 1977 and indicated by the Fund's letter of October 
L7, 1977. Eventually, the Board received a copy of Dr. Mickel's 
report and the Fund's interpretation thereof. The Fund felt 
claimant's original claim should be combined with a later claim 
and set for a hearing. The Board, after due consideration, con
cluded there was not enough‘medical information presented to it 
to enable the Board to make an accurate determinetion of all 
Issues and' it agreed that the two claims should be ,consolidated

m

Oor a haairing.
Thereafter, the matter was referred to the Hearings 

Division with instructions to hold a consolidated hearing to 
determine whether claimant's present condition was causally 
related to his June 6, 1967 industrial injury or was an aggra
vation of his September 14, 1975.injury.

On June 9, 1978 a hearing was held before. H. Don 
rink. Administrative Law Judge (ALJ), and, based upon the evi- 
ience received at the hearing, the ALJ entered an Opinion and 
Drder on June 19, 1978 and also recommended that the Board 
lot grant claimant the requested own motion relief and reopen 
lis claim for the June 6, 1967 injury.
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The ALJ found that Dr. Mickel causally connected ■ 

claimant's condition to the June 6, 1967 industrial injury^* 
however, he also found that claimant was a very poor historian 
and that it was not easy to tell what history the physician was . 
basing his opinion on. Claimant was examined by the physicians 
at Orthopaedic Consultants; their report of September 28, 1977 
stated that claimant's condition had deteriorated, however, 
they were unable to determine the cause of such deterioration 
because the only history they had received was claimant’s al
legation that he had not sustained any new injury since 1967.
The ALJ found that claimant had run .a horse stable in 1977 and 
1978 and that he had been able to repair fences and trim the 
horses' hoofs and, although claimant testified that he was 
not able to. do such activities at the- present time, the ALJ 
observed that claimant still had'callouses and stains on his 
right hand..

The ALJ also considered the fact that ’ although a 
myelogram was recommended by Dr. Cherry, claimant had not agreed 
to submit to that.

The Board, after a de novo review of the transcript 
of the proceedings and a study of the Opinion and Order of the 
ALJ and his recommendation with respect to the request for own 
motion relief, concludes that claimant's request that the Board 
exercise its own motion jiurisdiction pursuant to ORS 656.278 
and reopen his claim-for an industrial injury which occurred 
on June 6, 1967 should be denied,

IT IS SO ORDERED.

SAIF CLAIM NO. FC 183362 JULY 14, *1978

W. GEORGE KRUEGER, CLAIMANT '
SAIF, Legal Services, Defense Atty.
Own Motion Order Referred for Hearing

. On May 8, 1978 claimant, by and through his attorney, 
requested■the Board to exercise its own motion jurisdiction and 
reopen his claim for an industrial injury suffered on April 17, 
1969. Claimant's claim was closed on April 15, 1970 and his ag
gravation rights have expired.

In support of the request for. own motion relief were 
reports from Dr. Burnham dated December 13, 1977. and from-Dr, 
Gritzka dated March 24, 1978.

On May 22, 1978 the Board.advised the Fund, which had 
received a copy of the request and the attached medical reports 
to it, to inform the Board of its position within 20 days.
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On June 22, 1978 the Fund responded, stating it op
posed reopening claimant's claim based on the report from the 
Rehabilitation Institute of Oregon, dated May 3, 1976; also, 
stating that the matter was presently in litigation (Wc?B Case .
No. 75-1351).

The Board, after thorough consideration of the evi
dence before it, finds there is a conflict in the medical reports 
Both Dr. Gritzka and Dr. Burnham believe claimant is in need of 
further medical care and treatment and directly relate his 
present condition to the 1969 industrial injury. Dr. Gritzka 
indicated that claimant's condition was such that a job change 
would be recommended vocational rehabilitation.
The- Rehabilitation Institute report found claimant had a chronic 
low back pain syndrome of a mild degree and that he should be 
limited only in heavy lifting. They found that claimant was 
uninterested in any type of retraining, seeming to be satis-- 
fied,with-his present life style. They felt it v/as impossible 
to directly relate claimant's condition to the 1969 industrial 
injury although it could have exacerbated his problem.

Because of the conflicting medical opinions, the 
Board hereby refers claimant's request for own motion relief 
for .his 1969 industrial injury to its Hearings Division to set 
for hearing before an Administrative Law Judge (ALJ) who shall 
determine, based upon the evidence, whether claimant's present 
condition is causally related to his injury of April 17, 1969 
and, if so, represents a worsening since the date of the last 
award or arrangement of compensation which claimant has received 
for said injury.

' Upon conclusion of ths hssring, the ALJ shall causea transcript of the proceedings to be prepared and submitted to 
the Board together with his recommendation on claimant's request 
for own motion relief.

CLAIM NO. B830C 378942 JULY L4, 1978

KAREN SUE MORGAN, CLAIMANT 
Own Motion Determination

Claimant suffered a compensable injury to her right . 
knee on June 6, 1971 when she slipped and fell while employed 
as a laundry attendant. Dr. Fitch diagnosed possible internal 
derangement of the right knee; the prognosis was guarded due 
to claimant's extreme obesity. He performed an arthrotomy 
with excision of the medial meniscus on August 19, 1971 and 
released her for work on October 4, 1971.

As the result of a fall in December 1971 further sur
gery was performed on February 3, 1972. A closing examination
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on May 5 , 1972 revealed a loss of motion and moderate instabil-* 
ity of the knee. The claim was closed on August 16, 1972 with 
an award of 45° for 30% loss of the right leg. This award was 
increased after a hearing in November 1972 to. 65° for loss of •, 
the right leg.

Claimant continued to have problems and was treated 
intermittently by Dr. Lawton during 1975. In his notes of Aug
ust 3, 1977 he indicated that he found post-traumatic and degen
erative arthritic changes of a slowly progressive degree.

Further surgery v;as performed by Dr. Lawton on Sep
tember 19, 1977 and the insurance carrier voluntarily reopened 
claimant's claim with time loss benefits commencing on that 
dated.

Dr. Lawton, after a final examination on March 28, 
1978, found that claimant had a good recovery and was able to 
return to light v/ork on January 30 , 1978 . Her knee was. stable 
and it had a full range of motion with only mild tenderness 
along the medial joint line and a very slight valgus instabil
ity. Dr. Lawton stated claimant would continue to have ar
thritis involving - the^ patellofemoral--and medial knee joint 
which would prevent her from doing any strenuous activity.

' \
On April 14, 1978 the carrier requested a determin

ation of claimant's disability. The Evaluation Division of the 
Workers' Compensation Department recommended that claimant be ■ 
granted time loss benefits from September 17, 1977 through • 
January 29, 1978 and temporary partial disability compensation 
from January 30 , 1978"^through February 28, 1978'. No additional 
compensation for claim.ant's permanent disability was recommended

The Board concurs with this recommendation,

ORDER
■ Claimant is hereby, granted temporary total disability- 

compensation from September 17, 1977 through January 29, 1978 
and temporary partial disability compensation from January 30, 
1978 through February 28, 1978.

CLAIM NO. 941C235604

HORACE E. PEABODY, CLAIMANT 
Own Motion Determination

JULY 14, 1978

Claimant, then a 28-year-old truck driver, sustained 
a compensable injury to his lower back on February 10, 1972 
while moving an oil drum. His employer's carrier was Insurance
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Company of North America, After conservative treatment he re-
t® wsK en February 26 , 1972 . The June 7, 1972 Deter-mination Order granted time loss benefits only.

Claimant re-injured his back on June 8, 1972 and his 
claim was reopened. A June 26 myelogram was found to be•nega- , 
tive and claimant was released to lighter work and/or rehabil
itation. After surgery in November 1972 he was enrolled in a 
rehabilitation program. Claimant attempted two programs, neither 
successfully, and he returned to work as a truck driver. His 
back condition, forced him to quit in October 1973. A left kid
ney stone was diagnosed on September 4, 1575 as having resulted from his back condition and the surgery. He was found to be 
medically stationary on November 12, 1973 and the December 24, 
1973 Determination Order granted him 64° for 20% unscheduled 
low back disability.

An accident suffered on August 18, 1975 resulted in 
a claim against•Employers Insurance of Wausau which was closed 
on December 16, 1975 with an award to claimant for temporary 
total disability only.

A urologist recommended that claimant's left kidney 
stone be removed and both claims were re-opened; this surgery 
was performed on March 2, 1976. Subsequently, Wausau requested 
a determination of its claim and the Second Determination Order 
of January 18, 1977 granted claimant further temporary total 
disability benefits.'

The file of Insurance Company of North America, indi
cates that claimant never returned to the urologist for treat
ment after April 7, 1976 and an orthopedist's report of Decem
ber 8, 1977 shows that claimant had been working as- a truck 
driver in California for about one year, that he was having 
problems and that he wanted to get‘back into a rehabilitation

file eieo ineicates fhef sleimant had sailed theinsurance company, reporting that he had gone back to work on 
January 30, 1978 and was doing fine. He felt that his recent 
back problems were due to too much weight gain.

•The Insurance Company of North America requested 
a determination of claimant's claim on March 15, 1978. The 
Evaluation Division of the Workers' Compensation Department 
finds that claimant has lost no wage earning capacity in excess 
of the 20% he has already received, but is entitled to tempor
ary total disability compensation from February 19, 1976 (for 
treatment of the kidney stone) through January 29, 1978, less 
time worked.

The Board concurs in this recommendation.
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ORDER

Claimant is hereby granted compensation'for temporary 
total disability from February 19, 1976 through January 29,
1978, less time worked.

SAIF CLAIM NO. F 894065 
SAIF CLAIM NO. FC 133449

JULY 14, 1978

LOREN W. RADFORD, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

^ — if »

On March 24, 1978 claimant, by and through his attor
ney^ requested the Board to exercise its own mg-tipn jurisd^?”' 
tion pursuant to ORS 656.278 and reopen his claim for an injury 
suffered on February 18, 1944 and also his claim for an injury 
suffered on June 29, 1968. Both claims have been closed and 
claimant's aggravation rights have expired. In support of the 
request, the claimant submitted reports from Dr. Kemper.

On March 27, 1978 the Board asked the Fund to advise 
the Board within 20 days of its position with respect to claim
ant's request. The Fund had already been furnished a copy of 
claimant's request and the medical attachments. On March 30, 
1978 the Fund responded, stating that although the claimant had 
suffered severe disability as the result of the two accidents 
it felt that Dr. Kemper's report of December 17, 1976 did not 
provide the detailed findings necessary to determine whether 
or not aggravation .rights had occurred. The Fund requested 
that claimant be examined to determine the extent of his phy
sical disability relating to those accidents.

On April 26, 1978 claimant was examined by the Or
thopaedic Consultants. In a very detailed report which in
cluded claimant's present illness, his past history, his social 
economic data and chief complaints ahd, based upon a physical 
examination of claimant by Drs. Robinson and'Holm, both ortho
pedic surgeons, and Dr. Watson, a neurologist, it was their 
conclusion that claimant's greatest disability is related to 
his incontinence and -poor bowel function and control and uri
nary problems. Claimant has not had a good urological, or bowel 
v/ork-up for many years and the physicians felt that an EMG and 
a bladder test should be made at this point in time, particu
larly to find if there was progression of his problems and 
also evaluation attempts to improve the bowel control. If this 
problem can be helped claimant can return to sales v/ork. Claim
ant's present urological problem is the primary reason claimant 
may be permanently and totally disabled, but they were not in
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a position to evaluate claimant's bowel and urinary tract sit
uation nor its amenability to treatment.

On June 27, 1978 the Fund, after receiving the report 
from the Orthopaedic Consultants dated May 4, 1978, agreed 
claimant's current -problems were the result of his February 
18, 1944 injury and that a urological examination should be 
carried out to determine whether or not further treatment 
would be.of value to claimant; it had no objection to reopen
ing the claim for such examination, treatment and time loss.

The Board, after full consideration of this matter, 
concludes that claimant's claim for an injury suffered on Feb
ruary 18, 1944 should be reopened for a urological examination 
.to determine if further medical treatment, as suggested by the 
physicians at the Orthopaedic Consultants, would be of value 
to claimant and that claimant should receive compensation,, as 
provided by law, commencing on the date the urological examina
tion is made,and until the claim is again closed pursuant to 
ORS 656.278, less time worked.

The Board further concludes that the claimant's attor
ney should be awarded as a reasonable attorney's fee for his 
services in obtaining the reopening of this claim a sum equal 
to 25% of any compensation claimant shall receive as a result 
of this order, payable out of said compensation as paid, not to 
exceed $2,300.

IT IS SO ORDERED.
#

WCB CASE NO. 71-725 
WCB CASE NO. 74-1008

JULY 14, 1978

FLOYD WILHELM, CLAIMANT
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Claimant's Attys.
Own Motion Order

On- June 5, 1978 the Board received a request from 
Patricia N. Sorn, Administrative Law Paralegal, Eastern Ore
gon Community Development Council, that the Board exercise 
its own motion jurisdiction pursuant to ORS 656.278 and reopen 
claimant's claim for a compensable injury suffered while em
ployed by Boise Cascade Corporation on February 1, 1970. At
tached to the request was a report from Dr. Bradford A. Stephens, 
an orthopedic surgeon, offered in support of the request for 
own motion relief. ’

Boise Cascade Corporation was advised by letter dated 
June 16, 1978 of the claimant's request and a copy thereof with 
the attached medical reports from Dr. Stephens was furnished to
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it and requested to advise the Board within 20 days of its posi
tion with respect to the request.

• On June 22, 1978 Boise Cascade responded, enclosing
a conformed copy of a full and final settlement document ap
proved by Referee James P. Leahy on March 31, 1975. This docu
ment ent itled "Jo int Petition and Order ol Bone [sic] fide 
Settlement", recites that claimant's claim was closed by a 
Determination Order dated July 12,' 1972 whereby claimant was 
awarded 64°, for 20% unscheduled low back disability; that 
claimant appealed from this Determination Order (WCB Case No.

was reopened and further medical care 
loss benefits were paid retroactive 
and the unpaid portion of the award 

for permanent partial disability was suspended. It further 
recites that on February 20, 1973 a Referee dismissed the 
request for hearing on WCB Case No. 73-1012 and a second Deter
mination Order v/as entered on March 18, 1974 which awarded 
claimant additional time loss benefits but no additional av/ard 
for permanent partial disability. On August 16, 1974 claimant 
executed a request for a lump sum payment which was approved 
by the Board and thereby precluded claimant's right to appeal 
the adequacy of the Determination Order of March 18, 1974.

73-1012) and^the claim 
and treatment and time 
from November 30, 1972

The document further recites that on or about Nov- - 
ember 11, 1974 claimant suffered a new noh-compensable injury 
to his back; that he filed a claim for aggravation which was 
denied by the employer on March 7, 1975. (WCB Case No. 74-1008'

Thereafter, the bona fide dispute settlement was 
consummated v/hereby the parties agreed to dispose of claimant's 
claim for the total sum of $8,226.95 and further agreed that 
all issues raised under WCB Case No. 74-1008 v/ere resolved and 
claimant's request for hearing should be dismissed. Claimant, 
his attorney, and the attorney for the carrier, signed this doc
ument on March 21, 1975 which was approved by Referee Leahy on 
March 31, 1975.

The Board, after full consideration of all the is
sues involved in this rather complicated m.atter, concludes 
that claimant has no further remedy with respect to his Feb
ruary 1, 1970 injury and, therefore, that the request made in 
his behalf to reopen his claim for that industrial injury 
must be denied.

IT IS SO ORDERED.
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V/CB CASE NO. 77-386 JULY 14, 1978

CECIL L. WILLIAMS, CLAIMANT
Flaxel, Todd & Nylander, Claimant's Attys.
SAIF, Legal Services,.Defense Atty.
Order

On June IS, 1979 tKe Board entered its order in tKe 
above entitled matter which affirmed and adopted as its own 
the Referee's findings and conclusions relating to the compen
sability of claimant's claim and added, based upon the ruling 
of the Oregon Supreme Court in Jones v. Emanuel Hospital, 280 
Or 147, that the Fund's failure to pay claimant "interim com
pensation" subjected it to the payment of such compensation and 
also to penalties and attorney's fees.

On June 22; 1378 Glaimant; by and tbjvugb his att9r-ney, requested the Board to reconsider its order, stating that 
the payment of temporary total disability should commence from 
the date of the injury, October 26, 1976, rather than the date 
the claim was filed, November 18, 1976.

On June 28, 1978 the Fund responded to claimant's 
request, stating that the Oregon Supreme Court in Jones spe
cifically stated that "interim compensation" should be paid 
from the date claimant's claim was filed and until the claim 
was denied.

The Board, after reconsideration, concludes that the 
Oregon Supreme Court clearly intended that 'interim compensation" 
commence on the date the employer or the Fund, as the case may 
be, had notice or knowledge of the claim. In this case that 
would have been November 18, 1976, Therefore, the Board con
cludes that the claimant's motion for reconsideration of the 
Order on. Review issued in the above entitled matter should be
denied.

IT IS so ORDERED.

WCB CASE NO. 77-5290
THOMAS P. ZINK, CLAIMANT
Nash & Margolin, Claimant's Attys.
Jones, Lang, Klein, Wolf &

Smith, Defense Attys.
Request for Review by Claimant

JULY 14, 1978

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board reviev; of the Referee’s order 

which affirmed the August 12, 1977 Determination Order whereby
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he received temporary total disability compensation only.
The Board, after de novo review,, affirms and adopts 

the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 
However, an error does occur in the order which should be cor
rected. On page 3, in the fourth full paragraph, "July 13, 
1977" should be changed to read "June 13, 1977".

ORDER
The order of the Referee, dated November 30, 1977, is

affirmed.

WCB CASE NO. 77-3466 JULY 18, 1978

m

SERGIO ANTALO, CLAIMANT
Merten & Saltveit, Claimant's Attys,
Cheney & Kelley, Defense Attys.
Order of Dismissal *—-•

,A request for review, having been duly filed with 
the Workers' Compensation Board in the above entitled matter 
by the claimant, and said request for review, now.having been 
withdrawn,

IT IS THEREFORE ORDERED that the request for re
view now pending before the Board is hereby dismissed and the 
order of the Administrative Law Judge is final by operation of 
law.

WCB CASE NO. 76-6091 JULY 18', 19 78

LARRY BARKER, CLAIMANT
Coons & Anderson, Claimant's Attys.
SAIF, Legal Services, Defense Atty..
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Referee's order 

which affirmed the March 17, 1977 Determination Order whereby 
claimant was granted compensation for time loss only. Claimant 
contends that he is entitled to some permanent'partial disabil
ity benefits.

,The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part herepf.
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affirmed.

ORDER

The order of the Referee, dated January 9, 1978, is m
WCB CASE NO. 77-4514 JULY 18, 1978

MICHAEL J. CROUCH, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.

Claimant seeks Board review of the Referee's order 
which affirmed the June 17, 1977 Determination Order whereby 
he was granted time loss benefits only.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at-' 
tached hereto and, by this reference, is made a part hereof.

ORDER

affirmed.
ThQ ordor of the datsd NiVemter 21, 1977, is #
WCB CASE NO. 77-5173 JULY 18, 1978

LEO C. FLEMING, CLAIMANT 
Richardson, Murphy & Nelson,
Claimant's Attys.

SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

Reviewed by Board Members Wilson'and'Phillips.

The claimant seeks Board review of the Referee's 
.order which dismissed his request for hearing.

At the hearing, claimant stated that the issues 
to be presented before the Referee were: (1) payment of tem
porary total disability benefits; (2) payment of medical bills; 
and (3) payment of penalties and attorney fees. •

• Claimant worked as a jackhammer operator for the 
employer from December 7 through December 15, 1976. On Decem
ber 17, 1976 claimant was examined by Dr. Enloe who diagnosed 
hypertension/gastric ulcer and reported that claimant would
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lose time from work and would be released for modified work 
on approximately January'28, 1977. Claimant did not work after 
December 15, 1976. On^February'25, 1977 he filed a claim for 
"high blood pressure/ulcer" and on February 28, 1977, the
Qinployor rQCQivQd notiCQ.of this claim. On August 10j 1977the Fund made a partial acceptance of claimant's claim, to-wit:
(1) irritati've acute temporary bronchitis; (2) temporary in
crease in high blood pressure; and (3) temporary elevation in 
pre-existing hypertension. In its letter of acceptance the 
Fund stated that the three conditions could have been aggravated 
by work exposure but that all the doctors had agreed that less 
than three day's time loss would have resulted from aggravation 
of these symptoms. The letter further stated that although 
the Fund was aware that claimant was off work for more than
14 duye and that he was hoepitalized that this was,not due tothe conditions for which it had accepted responsibility.

At the hearing the attorney for the Fund stated 
that he had advised claimant's attorney before the hearing 
that he would .stipulate that the Fund'had paid no time loss 
benefits to claimant during the course of this claim although 
the Fund did pay for some medical examinations and diagnostic 
work-ups, but has not otherwise paid any hospital billings 
or bills of that nature. , It was further stipulated by the 
Fund's attorney that claimant filed a claim on February 25 
and the employer had notice of it on the 28th; also, that it 
received a form 827 from Dr. Enloe which notified the Fund 
that the claimant was released for modified employm.ent.

The Referee found that although ORS 656.262 requires 
compensation to be paid to the worker within 14 days after 
knowledge or notice and that written notice of acceptance or 
denial must be furnished within 60 days and unrea^onajpl^ de
lay in either instance may cause the imposition of a penalty 
and award of attorney fees, that there is no disabling indus
trial incident involved in this case. There was no conten
tion that claimant did not receive a form 393 "Notice of Claim 
Acceptance" dated August 4, 1977 which classified claimant's 
injury as non-disabling and indicated.on the lower part of 
said form claimant's rights.

The Referee found no evidence of unpaid causally re
lated medical bills and concluded that the ruling of the Ore
gon Supreme Court in Jones v. Emanuel Hospital, 280 Or 147, 
was not applicable and claimant,was not entitled to any com
pensation for temporary total disability because there was no ,• 
causally related time loss. The Referee further found that 
the Fund had paid all of the pertinent medical bills. Claimant 
was not entitled to any compensation so there was no basis for 
a penalty and having failed to prevail on any issue, claimant 
was not entitled to attorney fees. He dismissed the request 
for hearing.
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The Board, after de novo review, relying especially 
upon the medical reports of Dr. Enloe, finds that claimant's 
condition of bronchitis and temporary exacerbation of hyper
tension were related to his work exposure. Dr. Enloe states 
in his first physician's report, after diagnosing hypertension/ 
gastric ulcer, that the industrial exposure certainly contri
buted to.the worsening of claimant's condition. He further said
that slaimant would loss tiriis from woth, that hs would bs r?-
leased for modified work on January 28, 1977, although he did 
not indicate regular employment. The evidence indicates that 
claimant was hospitalized on December 21, 1976 and discharged 
on December 24, 1976.

The Referee states in his order that claimant, at
the'hearing, conceded that his claim was for a non-dinabling
illness. The Board finds no evidence of such a concession 
either in the opening statements of counsel or in any of the 
admitted exhibits.

The Fund, on August 10, 1977, did accept claimant's 
conditions of irritable, acute, temporary bronchitis, tempor
ary increase in high blood pressure, and temporary elevation 
in pre-existing hypertension, but at no time did the Fund ever 
issue the required statutory denial for the conditions for
which claimant was hospitalized'and which caused him to lose
time from work.

The Board concludes that Dr. Enloe's remarks on his 
initial physician's report definitely .indicate that claimant's 
exposure at work contributed to the,worsening of his hyper
tension and gastric ulcer condition. Furthermore, this report 
from Dr. Enloe was a sufficient showing that the condition for 
which claimant was hospitalized and which caused him to lose 
time from work was related to his industrial injury of December 
15, 1976 and the Fund should have either denied the claim or 
commenced payment of temporary total disability.

Therefore, claimant's claim should be remanded to the 
Fund for the payment of compensation, as provided by law, commenc
ing February 28, 1977, the date the em.ployer became aware of 
claimant's industrial injury, and until the claim is closed 
pursuant to ORS 656.268.

The Board finds that the failure of the Fund to ac
cept or deny claimant's claim within 60 days subjects it to 
a penalty based upon the compensation due claimant from Feb
ruary 28, 1977, the date the employer first had knowledge of 
the industrial injury, to August 10, 1977, the date of the de 
facto denial and to an'attorney's fee.

ORDER

The order of the Referee, dated December 1977, is
reversed.
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Claimant's _claim for a compensable injury suffered 

on December 15, 1976 is remanded to the State Accident insurance 
Fund for acceptance and for the payment of compensation, as 
provided by law, commencing February 28, 1977 and until ■:closed 
pursuant t9 p.F9^i2ions of QR§ 656.268^ less time worked.

Claimant is awarded a sum equal to 15% of the,com
pensation due to him from February ,-28 , 1977 to August 10,
,1977 pursuant to the provisions of ORS 656.262(8).

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services both before the Referee and at Board 
review a sum of $750, payable by the State Accident Insurance 
Fund.

WCB CASE NO. 77-2982 
WCB CASE NO. 77-2983

JULY 18, 1978

m

RAYMOND GIBB, CLAIMANT
Green & Griswold, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson

i Sohwabe, Defenss Attys.SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

‘Reviewed ..by., Board Members Moore and Phillips.

The State Accident Insurance Fund seeks Board review 
of the Referee's order which remanded claimant's claim to,-it 
for acceptance and payment of compensation to which he is 'en
titled and affirmed the denial of claimant's aggravation claim 
issued by Crown Zellerbach, a self-insurer. .

The Board, after de novo review, affirms and ^adopts 
the Opinion and Order of the Referee, a copy of which ish’at- 
tached hereto and, by this reference, is made a part hereof.

ORDER

affirmed.
iThe order of the Referee, dated January 23, 197=8, is

#

Claimant's attorney is hereby granted a reasonable 
attorney's fee,for her services in connection with this Board 
review in the amount of $50, payable by the Fund.
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IRWIN HEATH, CLAIMANT 
Don Swink, Claimant's Atty.
Gearin, Landis & Aebi, Defense Atty.
Souther,, Spaulding, Kiaseyi WilLlaiiiaon

& Schwabe, Defense Attys.
Request for Reviev; by the Home Ins.

WCB CASE NO. 77-G867 JULY 18, 1978 m

Reviewed by Board Members Moore and Phillips.

The Home Insurance,Company seeks Board review 'of the 
Referee's order which granted claimant compensation equal to 
64° for 20% unscheduled low back disability above and beyond
the awards previously ' gtgiited Clainailt;

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, -a copy of v;hich is at
tached hereto and, by this reference, is made a part hereof.

ORDER

affirmed.
The order of the Referee, dated January 16, 1978, is

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $100, payable by The Home Insurance.

#

WCB CASE NO. 77-6494 JULY 18, 1978

CLAIR OWEN, CLAIMANT
Merten & Saltveit, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviev/ed by Board Members Moore and Phillips,

Claimant seeks Board review of the Referee's order 
which found he was not entitled to compensation withheld by the 
Fund between the date of the Referee's order {December 30, 1976' 
when he was found to be permanently and totally disabled, and 
the date of the Board's order (August 16, 1977) , v/hen his award 
was reduced to 50%. The Fund offset all permanent disability 
compensation paid up to the date of the Board's order against 
the permanent partial disability award made by the Board and 
claimant contends this is in error.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

#
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affirmed.

ORDER-
The order of the Referee, dated February 21, 1978, is

WCB CASE NO. 77-498
In the Matter of the' Compensation 

of the Beneficiaries of 
AUGUSTINE J. ROSSI, DECEASED 
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant’s Attys.
Souther, Spaulding, Kinsey, Williamson,.

& Schwabe, Defense Attys.
Request for Review by the Beneficiaries

JULY 1§, 1§78

Reviewed by Board Members Moore and Phillips.
The beneficiaries of Augustine -J. Rossi seek- Board 

review of the Referee’s order which affirmed the September'16, 
1976 Determination Order whereby the workman was granted com-’ 
pensation for time loss only. The beneficiaries, contend that 
claimant was permanently and totally disabled at the time of 
his death.

The Board, after de novo review, affirms and adopts' 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER

affirmed.
The order of the Referee, dated August 25, 1977, is

WCB CASE NO. 76-6812
DONALD E. SIMPSON, CLAIMANT 
Bloom, Ruben, Marandas, Berg, Sly 

& Barnett,' Claimant’s Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys,
William F. Thomas, Defense Atty.. 
Order

JULY 18, 1978

On June 22, 1978 the Board entered its Order on Re
view in the above entitled matter. Because the Referee's order 
which upheld the denial of claimant's claim was reversed by the 
Board's order, attorney fees to claimant's attorney were awarded 
by the Board's order for claimant's attorney's services both at
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the hearing and on Board review. In this particular case, the 
claimant's attorney was awarded $650 for his services at the 
hearing and $350 for his services at Board review for a total 
of $1,000.

On June 30, 1978 the Board received a motion from 
claimant's attorney asking for an increase of attorney's fees 
and stating that claimant had been represented by one attorney 
at the hearing before the Referee and another attorney at Board 
review. Claimant's attorney {the one v/hich represented him at 
Board review) moved the Board for an order clarifying which 
attorney was entitled to which fee and in what particular 
amounts.

The Board feels that the attorney's fees av/arded were 
appropriate and in line v/ith the av:ards of attorney's fees in 
cases of a similar nature. The aggregate sum is $1,000; if the 
two attorneys wish to make a different allocation betv/een them
selves of that amount awarded they may do so.

denied.
The motion to increase the attorney's fees should be

IT IS SO ORDERED.

WCB CASE NO. 77-2191 JULY 18, 1978
9

BILLY H. SMITH, CLAIMANT
Jerry E. Gastineau, Claimant's Atty.
R. Ray Heysell, Defense Atty.
Stipulation and Order of Settlement

The parties stipulate that the above matter may be dis' 
missed with prejudice.

Tf T5 56 6RDERED.

WCB CASE NO. 77-5702 JULY 18, 1978

WILLIAM TOWNSEND, CLAIMANT 
Dye & Olson, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Amended Order on Review

On June 15, 1978 an Order on Review was entered in the 
above entitled matter which affirmed and adopted the Opinion and 
Order of the Referee dated December 8, 1977. Briefs were sub
mitted late by both parties and neither were considered by the

©34-



m
Board in its de novo review. '

• iOn June 29, 1978 the employer, by and through its 
counsel, requested the Board to reconsider its Order on Review 
by either considering the briefs which were furnished late or, 
if'the Board- did not wish to consider the briefs, then to with
draw the award of an attorney's fee payable to claimant's at
torney.

IThe Board, after considering the matter, finds that 
the request for reconsideration of its order is justified only 
to the extent that the award of a reasonable attorney's fee 
to claimant's attorney at Board review should be reduced from 
$350 to $100.

ORDER
The Order on Review entered in the above entitled 

matter on June 15, 1978 is amended by substituting the figure 
"$100" for the figure "$350" on line 3 of the fourth paragraph 
on page 1 of said order, which in all other respects is rati
fied and reaffirmed.

SAIF CLAIM NO. GB 66126
BARBARA. FOSS , CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination'

JULY 19, 1978

0

Claimant, a 27-year-old shirt finisher, sustained a 
compensable low back injury when she slipped and fell on June 
22, 1964. Her claim was closed on November 24, 1964 with com
pensation for temporary total disability only.

Upon Dr. Cherry's recommendation, the claim was re
opened on July 12, 1965 for further treatment of claimant's 
back pain. A hysterectomy was performed on August 6, 1965 be
cause of a possible relationship between the malposition of her 
uterus and her back pain; however, this surgery did not improve 
claimant's condition. A myelogram performed on November 23, 
1965 was negative. The January 11, 1966 Determination Order 
granted claimant compensation for 16% loss of function of an 
arm for unscheduled disability.

The State Compensation Department ordered the claim 
reopened on January 10, 1967. After further surgery, which 
helped, but did not eliminate,the pain, the claim was again 
closed on November 6, 1967 with an additional award for 19%, 
giving claimant a total award for 35% loss of function of an 
arm for her unscheduled disability.
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Claimant returned to v/ork in 1969 and did quite well 
until 1975 when-her symptoms returned and she had to quit work 
in July 1976.

Dr. Cherry, on September 22, 1977, advised the Fund 
that claimant's condition was worse and asked that her claim 
be reopened. A Board's Own Motion Order v;as issued directing 
the claim to be reopened as of July 1, 1976.

Dr. Cherry performed a myelogram on January 29, 1978 
which showed f\0 abnormality. Cla I'mant was Kospibal-
ized for 2-1/2 weeks for medication, traction and physical ther
apy treatments^ During this time. Dr. Paxton, a neurosurgeon, 
indicated that he felt claimant's problems were psychosomatic 
and he did not recommend surgery. Dr. Colbach, on April 10, 
1978, indicated the same basic finding, stating that her psy
chological disability was mild and was stationary.

Dr. Cherry noted on April 21, 1978 that claimant was 
doing much better due to the use of a neuromod electrical stim
ulator.

The Orthopaedic Consultants, who. examined claimant on 
April 25 ,. 1978 , diagnosed: (1) residuals secondary to lumbo
sacral laminectomy, (2) complaint of chronic lumbar pain, (3) 
no neurological deficits, and (4) marked functional overlay.
They recommended no further treatment and indicated that claim
ant could return to some type of employment. They felt that 
the previous awards were adequate.

On May 15, 1978 the Fund requested a determination of 
claimant's disability. The Evaluation Division of the Workers' 
Compensation Department recommended that claimant only be 
granted compensation for tem.porary total disability from July 
1, 1976 through April 25, 1978.

ORDER

Claimant is hereby granted compensation for temporary 
total disability from July 1, 1976 through April 25, 1978, less 
time worked. .

m

m

. WCB CASE NO. 76-5090 JULY 19, 1978

EARL O. GERBER, CLAIM7VNT 
Vernon Cook, Claimant's Atty.
Rankin, McMurry, Osburn & Gallagher,

Defense Attys.
Order

On June 27, 1978 the Board entered its Order on Re
view in the above entitled matter which affirmed and adopted
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the Opinion and Order'of the Referee dated January 20, 1978.-
On July 5, 1978 the Board received a motion from 

claimant, by and through his attorney, requesting that the. 
Board vacate its order of June 27, 1978 and allow the parties 
to submit briefs on the issues involved within 50 days after 
the date of a medical report from Dr. Post. In support of the 
motion the claimant submitted a proposed stipulated order ex
tending time for submission of briefs which was signed only by 
his attorney, not ,the attorney for .the carrier. This proposed 
stipulation indicates that during the pendency of the hearing 
before the Referee claimant had requested a medical report 
from his physician but that the Referee closed the hearing 
prior to the receipt of the report and, in fact, the report 
still has not, been received. It also ...indicates that during the 
period that the hearing was held open claimant had discharged 
his former attorney and retained his present one. Claimant 
was examined by Dr. Post, an orthopedic physician, on June 28, 
1978.

0

On July 6, 1978 the Board received a response from 
the carrier’s attorney which stated the carrier opposed- the mo
tion on the grounds that 'such medical evidence could have been 
presented before the hearing was closed and specifically stat
ing that the carrier did 'not agree to allow submission of 
further medical evidence.

The Board may ^directly consider evidence not of rec
ord at the time of the hearing only upon agreement of the par
ties. OAR 436-83-720 (1).

. - . - ... - ORDER
The claimant's motion is denied.

WCB CASE NO. 76-6336 JULY 19, 1978
WAYNE D. MILLER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for'’ Review by Employer

Reviewed by Board Members Wilson, Moore and Phillips
The employer requests review of the Referee's order 

which remanded claimant's claim to it for acceptance and pay
ment of benefits from the date of claimant's admission to the
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V.A. hospital, apprioximately September 20, 
is authorized. \

1976, until closure

Claimant sustained a compensable knee injury in 1973
and subsequently v/as hospitalized for surgery. During the ad
ministering of the anesthesia claimant developed bradycardia 
(slow heartbeat) and the knee^surgery was never carried out.

A hearing was thereafter held on the extent of dis
ability of claimant's knee condition and also the denial of 
cardiac problems. The Referee held that the heart problem was 
compensable.

Meanwhile, a Second Determination Order was appealed’ 
and anotiier Referee received evidence on the extent of claimant's 
disability. On July 31, 1975 he found no permanent disability 
-had been suffered to claimant's heart. On November 10, 1975 • 
the Board remanded the first Referee's order to him to farther 
develop the cardiac problem and to determine whether the anes
thesia had temporarily or permanently affected claimant's 
heart. Before any further hearing could be held the employer 
dismissed .its request for Board review and the first Referee's 
order became final by operation of law.

In-October 1973 Dr. Keene, a cardiologist, had recom
mended that claimant have an insertion of a pacemaker but claim
ant decided to wait awhile.

In May 1974 Dr. White indicated that the pacemaker 
would correct claimant's bradycardia condition.

On October 21, 1976 Dr. Sayre diagnosed thoracic 
outlet syndrome. He felt corrective surgery could not be 
performed until claimant had a pacemaker. Thereafter, Dr.
Sayre performed the implant surgery; however, after this sur
gery the thoracic outlet syndrome surgery was deemed unnec
essary.

The medical reports of record reveal Dr. Ames, a 
cardiologist, indicates that claimant's disturbances are al
ways temporary and that claim.ant's rhythm disturbances were 
exhibited prior to the knee surgery as shown by the nurses'
.chart notes. Dr. Ames felt claimant suffered no damage either 
as a result of the anesthesia or the industrial injury to his 
knee. Dr. Keene concurred.

Dr. Sayre stated the implant v;as performed so that 
claimant could undergo the thoracic outlet surgery, "other
wise no thoracic outlet surgery could be performed at all".

. ■ Claimant testified his heart condition had worsened
over the past 1-1/2 years as he was weaker, suffers from black
out spells and nausea. He denied the pacemaker was implanted

m
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soley to enable him to have the thoracic outlet syndrome sur
gery.

i . ' I

The Referee found that claimant had proven an aggra
vation and the claim for such must be accepted. He found 'no 
basis for assessing a penalty and attorney fee in this case.

The Board, on de novo review, finds that there is no 
evidence that the industrial injury of July 12, 1973 was a mater
ial contributing factor to the worsening of claimant's heart 
problem. In order to find aggravation claimant must show a 
worsening of his heart condition between the date of the second 
Referee's order on jiTly 31, 1975 and March 15, 1977 , the date 
of the hearing. The first Referee found the heart problem tp 
be compensable, however, the Board remanded the order for further 
hearing on whether the incident in surgery, i.e., episode of 
bradycardia, was of a permanent nature or only transient. Be
fore this was. accomplished, the second. Referee found that claim- 
dnt'g ptoblsms VW p^fman^ntly disabling. Both
these orders are.res judicata.

Neither Dr. Keene nor Dr. Ames found any causal rela
tionship between claimant's heart problem and his industrial 
injury.

m
The Board concludes that although claimant's heart 

condition may have worsened there is no evidence that this wor
sening WS5 feinted Ve in-^usui^i injury w his Knee pn
July 12, 1973.

ORDER
The order of the Referee, dated June 6, 1977, is re

versed.
The carrier's denial is hereby affirmed.

Board Member Kenneth V. Phillips dissents as follows
At the time of the 1973 proposed surgery and the 

near'tragic results of the anesthesia. Dr. Keene recommended 
a permanent pace maker. Because of the discomfort from the 
temporary pace maker, claimant elected not to have it done 
at that time.

Since claimant's last hearing unrefuted testimony, 
indicates more frequent and more severe episodes of dizziness, 
blackout spells and nausea. Physicians were of the opinion 
that the pace maker would relieve the bradyarrythmia and would 
be essential for another operation. The fact that it hasn't 
been particularly successful does not have any bearing on its
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having been advised to relieve a v/orsening condition.

This reviewer would affirm and adopt the Opinion and 
Order of the Referee. m

/s/ Kenneth V. Phillips, Board Member

WCB CASE NO. 77-7846

MICHAEL S. O'NEILL, CLAIMANT 
SAIF, Le^al Services, Defense Atty. 
Request for Reviev; by Claimant

JULY 19, 197

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Administrative Law 
Judge's order which affirmed the Septemiber 20, 1977 Determina
tion Order v/hereby he v;as granted time loss benefits only.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Administrative Law Judge, a copy 
of which is attached hereto and, by this reference, is made a 
part hereof. However, the Board advises claimant that he is 
entitled to receive such physical therapy as may be recommended 
by his doctor and this treatm.ent will be paid for by the car
rier (Fund) under the provisions of ORS 65d.24§.

#

ruary 16,

ORDER
The order of the Administrative Law Judge, dated Feb- 

1978, is affirmed.

SAIF CLAIM NO. C 171222 JULY 19, 1978

FRANK H. REID, CLAIMANT
Allen G. Owen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.- 
Own Motion Determination

On September 26, 1968 claimant sustained a compensable 
industrial injury to his right knee while in' the employ of Hov/ard 
Furniture Company whose workers' compensation coverage was fur
nished by the State Accident Insurance Fund.

Dr. Gambee performed a medial meniscectomy on the right 
knee on March 27, 1969, a patella shave and distal transplant of 
the vastus medialis on August 21, 1969, and a fossa patellectomy
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on April 22, 1970. Dr. Charles M. Hickman, on July 22, 1970, was 
of the opinion that claimant's knee injury was stationary an<3 rec
ommended claim closure. Claimant was examined by *Dr. Puziss on 
July 30, 1970 who found claimant's condition was stationary.

Claimant's claim was closed on August 14, 1970 by a 
Determination Order.wh^ch awarded claimant 45® for loss of the right 
leg and 30° for loss of wage earning capacity.

(Jiaimant requested a hearing on the Determination Order 
of August 14, 1970, contending that Dr. Gambee's report of Septem
ber 16, 1970 had indicated he was not medically stationary. A 
stipulation approved on February 3, 1971 increased claimant's 
award for loss of his right leg from 45° to 72°.

I

Dr. Hickman, on July 18, 19-72, reported that claimant's 
left knee was starting to cause problems and Dr. Paluska examined 
claimant on September 21, 1972 and found that the left knee joint 
had crepitation in the patello-femoral joint on active motion'.

Dr. GambQQ, on. DQOombQr 22, 1972, gava his opinion thatboth knee problems were related to claimant's industrial accident.
On January 29, 1976 Dr. Hickman reported that claimant's 

left knee was giving him continued problems, however, Oregon City 
Orthopaedic Consultants examined claimant on November 29, 1976 and 
found nothing unusual. An arthrogram of the left knee in December 
1976 showed chondromalacia of the patella on,the medial facet, but 
there was no evidence'of meniscal injury.

On January 19, 1977 the Fund denied responsibility for 
claimant's left knee condition and on March 8, 1977 Dr. Baldwin 
performed an arthroscopy and patellectomy of the left leg with a 
diagnosis of severe chondromalacia of the left patella.

On June 3, 1977 the Board was requested by the claim
ant, through his attorney, to exercise its own motion jurisdic
tion pursuant to ORS 656.278 and reopen the September 26, 1968 
claim. On June 13, 1977 the Board referred the matter to its 
Hearings Division to take evidence on the issue of whether or 
not claimant's left leg surgery of March 8, 1977 was related to 
his September 26, 1968 industrial injury.

The Administrative Law Judge, after hearing all the 
evidence, concluded that it was more probable than not that 
claimant's September 26, 1968 .accidental injury caused, or was a 
material contributing factor to, his November 26, 1976 disabling 
leg condition. He recommended that the Board remand the claim 
to the Fund for acceptance and the Board did so by its own motion 
order dated January 12, 1978, with payment of compensation com
mencing on March 8, 1977.
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Dr. Baldwin -performed a closing t^valuation of claim
ant's condition on March 6, 1978; claimant continued to have pain and 
buckling in the left knee anteriorly, he also stated he had diffi- 
culty climbing stairs. The doctor found full extension and active 
flexion to 125° and one-inch atrophy of the left quadriceps as com
pared to the right.

Claim closure was requested and the Evaluation Division 
of the V/orkers' Compensation Departm.ent recommended that the claimant 
be av/arded compensation for temporary total disability from March 
8, 1977 through July 17, 1977, less time worked, and to an addi
tional 45° for loss of the left leg.

The Board concurs in these recommendations.

ORDER

Claimant is granted compensation for temporary total dis
ability from March 8 , 1977 through July 17 , 1977, less time v/orked, 
and to 45° for 30% loss of the left leg.

Claimant's counsel is awarded as a reasonable attorney's 
fee for his services in behalf of claimant a sum equal to 25% of 
the compensation awarded claimant by this order, payable out of 
said compensation as paid, not to exceed a total of $2,300. This 
attorney's fee includes that granted to claimant's counsel as a 
result of the January 12, 1978 Own Motion Order issued by the 
Board.

#

CASE NO. JULY l9, 1978

THEOLA ROBINSON, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviev/ed by Board Members Wilson and Moore.

The State Accident Insurance Fund appeals the Admin
istrative Law Judge's (ALJ) order which disapproved its denial 
of claimant's claim and remanded it to them for acceptance and 
payment of compensation, as provided by law, and awarded claim
ant's attorney a fee of $850. The Fund contends that claimant 
did not sustain a compensable injury.

Claimant, a 38-year-old presser in a cleaning busi
ness, alleges that on February 18, 1977 at approximately 11:00 
a.m. she slipped in some water and fell injuring her low back 
and right ankle. She alleges that after .her fall she laid on 
the floor for 2-3 minutes and cried out "at the top of her
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m
lungs" for assistance. She testified her slacks were wet and 
dirty from her fall and she had to change them.

fgm Miller^ a co-employee, who was within ten feet 
of claimant, neither heard her cry out nor saw her fall. He 
testified the area was not particularly noisy and any unusual 
noise could be heard. He agreed there was water on the floor 
but it could not have been the area claimant allegedly fell in 
since it drained away from that area.

Another co-employee, Curtis Chubbuck, who was within 
-tvfenty to thirty feet of claimant, neither heard her cry out 
nor saw her fall. He noticed claimant appeared to "hobble" 
around. Mr. Chubbuck agreed the work area was noisy, but one 
could detect any out of the ordinary noise. He testified 
claimant did not report her fall to him until an hour and a 
half after it allegedly_ took place and that he did observe 
grease and dirt on claimant’s pantlegs, but did not notice 
any on the .seat of her pants, where she would have landed if 
she had fallen as she alleged. He added the noise from the

ptess lasted only six seconds. He opined that if claim
ant fell where she said she did she would have hit her head on 
some machinery because the space was so narrow.

Employees received free cleaning and often wore 
dirty clothes to work and changed them; claimant's changing 
her clothes was not unusual.

The area in whifih fllaimant fall was dsEorlbed, by
Mr. Chubbuck as being very small. Claimant is 5’9" tall and 
weighs 194 pounds.

Claimant testified that' her ankle became quite 
swollen and turned blue and that she had to leave the hospi
tal on crutches. The medical reports by Dr. Goluban indi
cate claimant's right ankle was slightly swollen and she had 
tenderness over the low back. There is no indication claim
ant was advised to use .crutches. •

Claimant filed her claim on February 23, 1977 and 
it was denied by the Fund on March 16, 1977.

Claimant alleges she developed rectal bleeding as 
a result of her fall. Claimant terminated her work after her 
injury and moved to Portland.

The ALJ found that while it was possible claimant 
did not fall, he concluded she had carried her burden of 
proof of establishing that she did slip and fall suffering 
a compensable injury to her right ankle and tailbone on Feb
ruary 18, 1977. He noted the probability of the truth of 
her testimony had been established and that the Fund's denial 
was incorrect. Therefore, he remanded the claim to the Fund.
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The Board, after de novo reviev/, reverses the ALJ. 
Claimant is not a credible witness. There are many inconsis
tencies in her testimony. It is unlikely that claim.ant fell 
where she said she did. Claimant is a large woman and if she
had fallen as she alleges she would have struck some machinery 
because of the narrov/ness of the area. The two co-employees' 
testimony as to ■ the conditions in the area of the alleged fall 
and claimant's clothing contradict her testimony.

The tv;o co-v/orker witnesses agreed the work area 
was noisy when the presses were going, but it lasts only six 
seconds and the Board finds it hard to believe claimant 
could lay on the floor two to three minutes yelling at the 
"top of her lungs" for assistance and not be heard by any of
her cQ-GinploYSGSi

The Board concludes, considering all the evidence, 
that claimant has not met her burden of proof in establishing 
she sustained a compensable injury on February 18, 1977. The 
denial by the Fund was proper.

#

ORDER

The Administrative Law Judge's order, dated Decem
ber 19, 1977, is reversed.

The denial, issued on March 16, 1977, by the Fund 
is affirmed.

Saif claim no. kc 223350 JULY 19, 197
THEODORE D. RODRIGUEZ, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

Oiv June 29, 1976 the Board issued an Own Motion Deter
mination awarding claimant compensation for temporary total 
disability from August 28, 1975 through February 8, 1976 and 
30° for 20% loss of the right leg.

Subsequently, claimant contacted the State Accident 
Insurance Fund and requested that his claim for an industrial 
injury which occurred on December 8, 1969 be reopened. The 
claimant furnished the Fund m.edical reports which were delivered 
by the Fund to the Board on July 3, 1978 together with the 
statement that the Fund v/ould not oppose reopening the claim 
if the Board found the medical reports so justified.

The Board, after studying the attached medical and 
surgical reports, all of which post-dated the issuance of its m
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m
Own Motion Determination, concludes that there is sufficient 
medical evidence to justify the reopening of claimant's claim 
as of February 1, 1978', the date claimant was seen by Dr. Cor
bett complaining of his right knee problems.

ORDER
Claimant's claim for a compensable injury to his 

right knee which occurred on December 8, 1969 is hereby re
manded to the Fund for acceptance and for the payment of com
pensation, as provided by law, commencing February 1, 1978 and 
until the claim is again closed pursuant to the provisions of 
ORS 656.278, less time worked.

SAIF CLAIM NO. NC 332608 JULY 19, 1978
TERRY L. TOUREEN, CLAIMANT^
SAIF, Legal Services, Defense Atty. 
Own Motion Determination'

claimant suffered a compensable injury to his back 
on October 14, 1971 when he slipped and fell while setting 
chokers. The initial diagnosis was back strain with muscle 
spasm. After three closures, in 1972, 1974 and 1976, claim
ant had received awards totaling 96® for 30% unscheduled dis
ability. A Stipulated Order, dated November 19, 1976, granted, 
an additional 48®, giving claimant awards totaling 144® for 45% 
low back disability.

A Board's Own Motion Order on May 2, 1978 reopened 
claimant's claim.

Claimant was released to return to regular work on 
May 11, 1978 by Dr. Fax. The doctor's chart notes of June 
9, 1978 found claimant's condition medically stationary and 
stated that he was "roughly about the same" as he had been 
prior to his latest flare-up.

On June 26, 1978 the Fund requested a determination 
of claimant's present disability. The Evaluation Division of 
the Board recommended that claimant be granted temporary total 
disability benefits from April 4, 1978 through May 10, 1978; 
they felt he had been adequately compensated for his perman
ent disability by the prior awards.

The Board concurs in this recommendation.

m
ORDER

Claimant is hereby granted compensation for tempor
ary total disability from April 4, 1978 through May 10, 1978, 
less time worked.
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.DARRLYN I. ARMSTRONG, CLAIMANT 
C. H. Seagraves, Claimant's Atty. 
SAIF, Legal Services,. Defense Atty. 
Own Motion Determination

SAIF CLAIM NO. SC 267826 JULY 21, 197

Claimant suffered a compensable head injury on 
September 16, 1970 while working for Pratt Logging Company.
On September 30, 1970 a bilateral cerebral angiography was 
performed and the diagnosis was a subdural hematoma. He was 
released for work and the claim v;as first closed on May 21, 
1971 with an award of compensation for temporary total dis
ability only.

In 1974 claimant began experiencing major motor 
seizures and headaches and the claim v?as reopened. On July 
12, 1975 a psychological evaluation was done v/ith no appar
ent intellectual impairment found although the claimant con
tinued to have headaches and ringing in his ears. On Feb
ruary 15, 1977 Dr. Nelson indicated that claimant was cured 
of his seizures and released for work.

The Second Determination Order, dated April 6, 
1977, granted claimant 16° for 5% unscheduled disability for 
injury to the central nervous system.

By a stipulation, dated April 21, ■1978 , the claim 
was reopened with time loss benefits commencing on December 
12, 1977. Dr. Nelson was treating claimant for recurring 
seizures while on anticonvulsants. His closing report of 
May IG, 1978 injicabed tkat claimant had suddered his last 
seizure on February 10, 1978.

On June 1, 1978 the Fund requested a determination 
of claim,ant's disability. The Evaluation Division of the 
Workers' Compensation Department recommended that claimant 
be granted compensation equal to 96° for 30% unscheduled 
disability. They also recommended that claimant receive tem
porary total disability benefits from. December 12 , 1977 (per 
the April 21, 1978 stipulation) through May 16, 1978.

The Board concurs in this recommendation.

ORDER
Claimant is hereby granted temporary total disabil

ity compensation from December 12, 1977 through May 16, 1978, 
less time worked.

Claimant is also granted compensation equal to 96° 
for 30% unscheduled disability for injury to the central ner-
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m
vous system. This award is in addition to the awards previously 
granted to claimant.

Claimant's attorney is hereby granted as a reasonable 
attorney's ,fee a sum equal to ^5% of the increased compensation 
granted by this order, payable out of said compensation as paid, 
not to exceed $2,300.

WCB CASE NO. 77-6192
In the Matter of the Compensation 

of the Beneficiaries of 
CHARLES F. BAKER, DECEASED 
Evohl F. Malagon, Claimant’s Atty.- 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross-appealed by the SAIF

JULY 21, 1978

#

Reviewed by Board Members Wilson, Moore and Phillips.
The beneficiaries of Charles F. Baker, deceased, 

hereinafter referred to as claimant, requests Board review of 
the Referee's order which approved the denial by the Fund on 
September 28, 1977 of claimant's claim, but directed the. Fund 
to pay claimant compensation benefits she should have received 
from June 15, 1977 to the date of the denial, September 28,
1977, to pay as a penalty an amount equal to 25% of^all com
pensation due from June 15, 1977 to September 28, 1977, and to 
pay claimant's attorney $750 as a reasonable attorney's fee..

The Fund also requested Board review of the Refer
ee's order, presumably on the award by the Referee of compensa
tion, penalties and attorney's fees.

The deceased worker had been employed as a real 
property officer by Douglas County when he suffered'a compen
sable injury on January 10, 1977. He had filed a claim which 
had been accepted and the diagnosis had been a cervi'cal strain 
(later it was determined that claimant, in fact, had suffered 
a ruptured aneurysm). ■ ' * •

The worker had lost approximately two weeks from work 
and then had returned to,work and had had no time loss until 
May 3, 1977. On that date he had reported that his back 
bothered him and that he had a headache and felt nauseous. He 
had been hospitalized on'May 11, 1977 suffering from increased 
symptoms and he died on May 13 of a rupture of an intercranial 
aneurysm of the right internal carotid artery.

I The surviving spouse (claimant) filed a claim for 
benefits on June 15, 1977 which was denied by the Fund on
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, 1977 on the 
not v.’ork-relatecl

ground;
and

that- the aneurysm was con- 
would have ruotured on that

September 28 
genital and
date or shortly thereafter without any exertion.

The Referee found that follov;ing the worker’s re
turn to work, he had occasionally complained of headaches.
On April 30, 1977 he had been assigned to open the gate for 
visitors to a 'wild flower shov; located in a rural area about 
three miles west of Glide. This recjuired sitting in a pickup 
and opening the gate whenever visitors approached. No other 
county employee v;as there and there are no witnesses as to 
what actually occurred on that date.

Claimant stated that her husband had come home on 
April 30 'with a terrible headache and feeling nauseous. She 
also testified that she could not remember whether or not 
he had gone out on Sunday because she had a migraine headache 
herself but she did remember that her husband had not felt v/ell 
and had continued to feel poorly on Monday when he had returned 
to v7ork because he felt he had to do so.

The Referee found that the county budget officer had 
asked the worker to help him move on Sunday, May 1, and that 
the worker had come over and helped him move approximately one- 
and-a-half to two hours. While doing this it was necessary to 
unload from a U-Haul truck household furniture, a refrigerator, 
freezer and other heavy pieces of furniture and equipment.
Mr. Jensen, a county budget officer, testified that the worker 
had not complained to him of any physical problems at that 
time and it was on the following day that he learned for the 
first time from the worker's supervisor that claimant had had 
a prior injury.

m

The worker's supervisor 
with the v7orker on Jlcnday and the 
had rained all day Saturday and no 
wild flower shov/ and that he had s 
coffee and smoking cigarettes. He 
portant for the v/orker to be at v/o 
the worker had com,plained of heada 
tary in the office stated that on 
he thouaht he had hurt his back wh

testified that he had talked 
worker had told him that it 
people had shown for the 

at in the pickup drinking • 
did state that it was im- 

rk on Monday, May 2, and that 
ches on that day. A secre- 
May 3 the worker had told her 
ile m.oving the furniture.

The Referee concluded that there was insufficient 
evidence to find that the v/orker had suffered a specific work- 
related re-injury on April 30, 1977, Dr. Norris-Pearce, in 
his report of July 1, 1977, expressed the opinion that the 
the worker's subarachnoid hemorrhage which caused his death on 
May. 13 was directly related to his injury of January 10, 1977 
and an apparent subsequent re-injury, also v/ork-related, suf
fered while cleaning up after the v/ild flower show on May 7,
1977 (actually April 30, 1977). He stated that rupture of aneu
rysms is frequently associated with straining such' as lifting.
It was his conclusion that the rupture of the worker's aneurysm
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was directly related to the tv;o .episodes referred to; the first 
probably resulted in minor leakage/ however, the second episode 
resulted in some leakage 'from the aneurysm initially with sub
sequent massive hemorrhage which caused death.

Dr. Parsons^ a neurosurcjeon^ after reviev;ing the med
ical records, stated that the physical exertion on January 10,
1977 may have caused the congenital aneurysm to rupture on that 
date but that it would have ruptured spontaneously on that date 
or shortly thereafter without any exertion. He found the aneursym 
did rupture again spontaneously and the work did not contribute 
in any significant way.to the medical problem. It was his opin
ion, and he so testified at the hearing, that the worker's em
ployment had not significantly contributed to the hemorrhage of' 
his aneurysm and his cause of death.

After considering the sequence of events and relying 
primarily on the medical evidence of Dr. Parsons, the Referee 
concluded that the claimant had not proven by a preponderance 
of the evidence that her husband's work activity was a material 
contributing cause of his death.

The Referee did find, however, that the Fund had 
failed to pay compensation within 14 days after it had notice 
or knowledge of the claim and further that the written denial 
by the Fund was not issued until after 60 days had expired from 
the date the Fund had notice or knowledge of the claim. Based 
upon the Oregon Supreme Court's ruling in Jones v. Emanuel Hos
pital , 280 Or 147 (1977),. the Referee ordered the Fund to pay 
claimant compensation from the date the claim was filed to the 
date of the denial and also to pay 25% of that compensation as 
a penalty and to pay claimant's attorney $750.

The Board agrees with the Referee's conclusion that 
the claimant failed to prove by a preponderance of the evidence 
that the worker's work activity was a material contributing 
cause of his. death .and. the majority of the Board, also agrees 
that the Referee was correct in ordering the payment to claims 
ant of interim compensation, imposing penalties and awarding 
attorney fees.

ORDER

affirmed.
The order of the Referee, dated December 30, 1977, is

•Board Member George A. Moore dissents as follows:
This reviewer respectfully dissents from that portion 

of the Referee's order which directed the State Accident Insur
ance Fund to pay claimant's compensation from the date the claim 
was filed to the date of the denial and also to pay 25% of that
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compensation as a penalty and awarded claimant's attorney's fee 
of $750, relying upon the ruling of the Oregon Supreme Court 
in Jones v. Emanuel Plospital, 280 Or 147 (October 18 , 1977).

■ ^ On April 20, 1977 the Court of Appeals ruled that it 
was not the intent of the Legislature under the provisions of 
ORS 656.262(8) to penalize an employer for dilatory processing 
o£ a non-compens able cl aim. This ruling o£ the Court o£ Appeals 
was reversed by the Supreme Court on October 18, 1977. How
ever, the Referee in his order directed that penalties be paid 
from June 15, 1977, the date the claim was denied,and this re
viewer takes the position that the State Accident Insurance 
Fund v/as entitled to rely upon the ruling of the Court of Ap
peals until such ruling v/as reversed and the period of time 
upon which interim compensation and penalties thereon were 
awarded, falls directly betv/een the date of the Court of Ap
peals ruling and the Supreme Court's decision. For that rea-son, I would reverse that portion of ths Rsfstss's which
awarded the penalties, reduce the attorney's fee to $300, and 
affirm the balance of the order.

/s/ George A. Moore, Board Member

WCB CASE NO. 77-5491
ROBERT BRODERICK, CLAIMANT 
Gearin, Landis, Aebi,- Claimant's Attys. 
A. Thomas Cavanaugh, Defense Atty. 
Request for Review by Employer

JULY 21, 1978
m

Reviewed by Board Members Wilson and Phillips.
The employer appeals the Administrative Law Judge's (ALJ) order which found claimant was entitled to temporary 

total disability from October 15, 1976 to the date of his order, 
less compensation already paid; assessed a penalty equal to 10% 
of the temporary total disability from July 18, 1977 to the 
date of the order; granted an increased award of 32° for 10% 
unscheduled disability for left shoulder injury; credited any 
temporary total disability paid subsequent to February 9, 1977 
from the increased permanent partial disability and awarded an 
attorney's fee of $500.

The employer contends the award of'temporary total 
disability benefits, assessment of penalties and attorney's 
fees and increased permanent partial disability were not 
warranted.

Claimant cross-appealed, alleging that the award 
for permanent partial disability for his left shoulder disabil
ity was not adequate.
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• Claimant, a 47-year-old long haul truck driver, sus
tained a compensable injury to his right shoulder and arm on 
November 14, 1973 v^hen he slipped while getting out of the 
truck. Dr. Hoevet diagnosed a right rotator cuff tear. Claim-, 
ant underwent surgery-on his right shoulder on February 19,
1974; he returned to work in April 1974.

A Determination Order, dated February 24, 1975, 
awarded claimant temporary total disability benefits and 48° 
for 15% unscheduled disability for right shoulder injury.

Claimant managed to work until October 17, 1975 
when he quit driving truck. He testified his ability to 
drive gradually deteriorated because of his shoulder inabil
ity to handle the work.

Dr. Specht reported in March 1976 that claimant's 
hand became numb at times., vibrations • from the steering wheel 
bothered his shoulde.r and claimant's pain was increased by reach
ing out and'attempting to hold things. Claimant was right handed and he had a deformity of the right shoulder with loss 
of normal fullness. Dr. Specht opined it was doubtful if 
claimant could ever return to truck driving. He found claim
ant medically stationarybut not vocationally stationary and 
suggested retraining as a truck dispatcher. He felt claim
ant's limitations would be lifting over 25 pounds or using 
his hands to work above the shoulder.

A Second Determination Order, dated August 3,' 1976, - 
granted claimant compensation for additional temporary total 
disability and an additional 32° for 10% unscheduled disability 
for his right shoulder injury.

Claimant began to work with Vocational Rehabilitation 
in November 1976. Claimant has graduated from high school and 
has received training in v/elding. He has worked as a truck 
driver, welder, millwright, service mechanic, and logger.
Claimant, has started a 5-space trailer park on his land. He 
rented three spaces and he and his son live on the other two 
spaces. In addition, he has started a lawn and garden supply 
type business and sells fertilizers, bark dust, etc. He has 
built four or five buildings and has plans for a stable facil
ity. Vocational Rehabilitation closed his file on the basis 
they were unable to assist claimant in developing his business.

On January 11, 1977 Page Pferdner, ALJ, approved a 
stipulation v;hich provided that claimant had enrolled in vocational 
rehabilitation, effective October 15, 1976, and that the employer 
would commence temporary total disability effective upon his 
date of enrollment, which would continue until the claim was 
again processed for closure. The stipulation further provided 
for claimant's attorney's fees and dismissal of a request for 
hearing.
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The- employer, on February 15, 1977, requested reim
bursement from the Rehabilitation Reserve Fund for the tempor
ary total disability it had paid from October 15 to December 
31, 1976. The Compliance Division of the Workers' Compensation 
Department informed the employer that this v/as not possible 
since the date of the injury was prior to January 1, 1974. A 
representative of the employer contacted the Hearings Division 
of the Workers' Compensation Board and was advised to obtain 
a formal denial and then apply for relief from the stipulation. 
The employer did this on April 14, 1977. The ALJ replied on 
July 14 , 19 77 that he had no .jurisdiction over the matter be
cause the stipulation v;as not appealed and had become final.

The claims manager for the employer, after -receiv
ing erroneous information, stopped payments of temporary total 
disability on March 16, 1977 and did not submit the claim for 
closure.

The ALJ found that his order v/as final and the em
ployer was bound by it. He found claimant v/as medically sta
tionary as of June 28, 1976 and his vocational rehabilitation 
plan was terminated on February 9, 1977 and he amended the 
stipulation by an order terminating temporary total disability 
as of the date of his order (December 28, 1977).

He further found that no penalties [on any temporary 
total disability payable prior to July 14, 1977 (the date of 
his letter)] were due because of the employer's receipt of 
erroneous information. However, he assessed a penalty equal
to 101 of thQ tomporary total cllEability componsatlon from'
July 14, 1977 to December 28, 1977.

After reviewing all the evidence, he concluded that 
there was no evidence that claimant would benefit from further 
medical care and treatment, and granted claimant an increase 
of 32° for 10% unscheduled disability.

The Board, after de novo review, affirms the ALJ's 
order. Based on all the evidence, the Board finds, as did 
the ALJ, that the claimant is entitled to com.pensation for ' 
temporary total disability from July 14 , 1977 to Decem.ber 28, 
1977 plus a 10% penalty and an attorney's fee.

The Board concurs with the ALJ's rating of claim
ant's unscheduled disability for his right shoulder injury. 
Claimant is barred from returning to his former employm.ent 
as a truck driver. He has a deformity in his right shoulder 
and has limitations on- lifting and use of his hand above his 
shoulder. /

#

#

firmed.

ORDER
The ALJ's order, dated December 28, 1977,. is af- #
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Claimant's attorney is granted the sum of $400 as 

and for an attorney's fee at Board level.

WCB CASE NO. 77-6076
WAYNE O. FOX, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

JULY 21, 197.8

O

Reviewed-..b.y, Board Members Moore and Phillips.
Claimant seeks review by the Board of the Referee's 

order which ruled that claimant was not entitled to the relief 
he sought and that the State Accident Insurance Fund's denial 
of September 8 , 1977 should be approved and the Determination,. 
Order of October 4, 1977,affirmed.

Claimant, a,laborer, suffered a compensable injury 
to his back on February 10, 1977 when he was knocked from a 
flatbed truck. He was initially treated by Dr. Childs who 
diagnosed a contusion of'his left ribs. Claimant was then 
examined by Dr. Cruickshank, a neurologist, who had been claim
ant's treating physician since 1963.

1Claimant contends that the Fund's partial denial of 
his claim on September 8, 1977 was improper and also that his 
claim should not have been closed by a Determination Order is
sued on October 4, 1977 which granted him compensation for tem
porary total disability from February 11, 1977 through April 
4, 1977. At no time did'claimant claim any permanent partial 
disability as a result of his industrial injury.

The denial by the Fund on September 8, 1977 stated 
that claimant's injury was diagnosed as "contusion left ribs" 
and the injury which claimant sustained was described as 
"slipping off the back edge of a flatbed truck four foot high, 
landing on your feet and hitting your low back on some pipe 
stacks approximately eighteen inches high'behind the truck". 
The denial letter states that claimant's treating physician 
released him for regularwork on April 4, 1977 and concurred 
with an orthopedic specialist that claimant's condition was 
stationary and had reached its pre-injury status; also, that 
claimant's condition indicated that he had significant medi
cal problems unrelated to any job activities. The letter re
cited some of these problems and stated it denied responsibil
ity for any disability or treatment due to these "pre-existing 
injuries and conditions" but stated that the partial denial 
would not affect the processing of his compensable claim for 
the injury.of February 10, 1977 . Considered in its entirety, 
the letter of denial is ambiguous at best.
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After Dr. Cruickshank released claimant to return 
to v7ork on April 4 , 1977 claimant v;as seen by Dr. Pasquesi, an 
orthopedist, to v/hom he complained about pain in both his 
knees, his left shoulder, popping neck, headaches and v/eak 
handgrip as well as other conditions. Since claimant's claim ' 
was closed in October 1977 claimant has been examined by Dr. 
Crumpacker, a neurologist, and Dr. ^IcKay, an internist, to 
whom' he related complaints of spinal pain, headaches, crying 
spells and so forth.

The Referee found tha 
prior back and neck injuries res 
iences not necessary to recite i 
in June 1977, reported claimant 
impairment based on the pre-exis 
and should not have been doing t 
at the tim.e he was injured. He 
injury sustained aggravated his 
Dr.. Pasquesi's opinion, how'ever, 
dent was probably a minor factor 
Cruickshank agreed with this.'

t claimant has had a number of 
ultirig from different exper- 
nthis order. Dr. Pasquesi, 
had a considerable amount of 
ting compression fractures 
he heavy work he was doing 
then stated, "No doubt the 
previous condition". It was 
that claimant' s ..latest, acci- . 
in..the total picture. Dr.

The Referee felt that Dr. Pasquesi's report indi
cated at least some pre-existing condition might have, been ag
gravated to a minor extent but that he did not specify what 
was agg.ravated or if whatever was aggravated v7ould be aggra
vated permanently. She interpreted his report to say that 
claimant had returned to his pre-inju.ry status. X-rays taken 
in 19 70 showed the same changes whic.h Dr. Pasquesi noted and 
he thought claimant should change' jobs because of his x-ray 
findings, previous injuries and epilepsy, rather than because 
of his latest injury.

The Referee found that no doctor who had seen and/ 
or examined claimant since April 1977 had proposed treating 
claimant or suggested he could not ‘work because of the 1977 
injury.

The Referee concluded that even if the conditions 
found aggravated by Dr. Pasquesi were determinable, the Fund 
might or might not have denied them in thei.r ambiguous denial 
letter of September 8, 1977. Claimant had not sustained his 
burden of proving that the Fund's denial was improper and, 
inasmuch as claimant had been found to be medically station
ary and released to return to work without any finding of 
permanent impairment,- therefore, even if the Referee found 
that the denial was improper, she felt it would have a minimal 
effect.

m

The Referee further concluded that the claim was 
properly closed on October 4, 1977. Dr. Cruickshank had re
leased claimant to return to regular work on April 4, 1977 and 
had found him to be medically stationary on 7\pril 14 , 1977 , Dr 
Pasquesi examined claimant after he had returned to work for
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a vayy- shayt; tiaa ahd. £aund.Kiw w<idiaall'y stati«nai*y and Dn.Cruickshank. agreed with this finding on June 16, 197-7. Neither 
Dr. Crumpacker nor Dr. McKay, t'‘each, of whom saw and/or examined 
claimant after the closure of his claim, felt that claimant 
needed any additional treatment.

- The’ Board, ‘after de novo review, finds that at no 
time did claimant deny that he had had prior injuries. How
ever, he did testify, and this is supported by the documentary 
evidence, that he had been able to.;-work after each of these 
injuries and was actual-ly working up until the date of his 
injury on February 10, 1977. Claimant has always worked as 
a general laborer, using jackhammers, digging ditches, carrying 
loads of material, sweeping floors and doing other required 
jobs in the building construction trade. He has worked as 
a general laborer since 1958 and continued in that capacity 
until his injury on February 10, 1977. ,

The Fund takes the position that claimant -returned 
to a pre-injury status on the date that he attempted' to go back 
to work;, however, the evidence shows that claimant asked Dr. 
Cruickshank to release him to go 'back to work so that he would 
be able to determine if he could perform his old job. Claim
ant works • out of the labor union hall and is dispatched to 
jobs and receives a dispatch slip for every job. In order 
for claimant to get a release to go back to the labor union 
hall it was necessary for him -to obtain a complete release 
from his doctor. This was the reason claimant requested a 
full release even though .he was returning to work on -a trial 
basis, insofar as he was concerned. After claimant attempted 
to. return to work, he found he was only able to work about 
six hours and then had to quit. Therefore, the release re
ceived by claimant from Dr. Cruickshank should not be in
terpreted as a return by claimant to his pre-injury status.

The Board finds the evidence indicates that claim
ant has been self-supporting all of his life and has worked 
hard as .a laborer even though he has worked at times in pain,, 
therefore, it can be concluded that if claimant had been able 
to return to his job and do a full day’s work that he would 
have done so and would have continued to work. Claimant has ■ 
a good record as‘a worker. The evidence, however, shows that 
claimant was unable to’ do a full day's work and had to return’ 
to his doctor for further medical care.-

The Fund contends that claimant had underlying con
ditions which were cau’sing his back pain. The evidence indi
cates that the injury on February 10, 1977 aggravated these 
underlying conditions and, although Dr. Pasquesi could have 
been a little clearer in his' report'as to'which condition was 
aggravated and to what extent, nevertheless, under’ the Oregon 
Workers ’ Compensation system a’ claimant is • entitled -to compen
sation if an industrial injury 'aggravated, precipitated,- or ' •
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accelerated the underlying condition to the extent that the 
condition becomes debilitating. • That is exactly what happened 
in the instant case and claimant's claim was improperly denied 
by the Fund.'

The Board finds, however, that claimant was medically 
stationary prior to the issuance of the Determination Order on 
October 4, 1977. Both his treating physician and Dr. Pasquesi 
examined claimant for a closing evaluation and each found him 
medically stationary. Therefore, the Determination Order pro
perly closed claimant's claim and should be affirmed.

I

The Board notes that Dr. Cruickshank had referred 
claimant to the Callahan Center for vocational rehabilitation 
but such referral was never acted upon. It is quite possible 
that had claimant gone to the Callahan Center, further medical 
study would have indicated whether or not claimant had reached 
his pre-injury status. In fact, it is reasonable to believe 
that if Dr. Cruickshankwho v/as claimant's treating physician 
for many years, had felt that claimant had reached his pre
injury status, he would not have referred him to the Callahan 
Center on June 9, 1977.

The Board suggests that now that the claimant's 
claim is found to be compensable and the partial denial improper 
that the request to refer claimant to the Callahan Center for 
vocational rehabilitation should be given reconsideration.

The claimant contends that he is entitled to pen
alties and attorney fees because the denial was so broad, sweep
ing, and ambiguous that neither the Fund nor anyone else really 
knew what had been denied. The Board finds that the context ' 
of the letter of denial by the Fund leaves much to be desired 
but, nevertheless, the denial was timely made and penalties will 
not be assessed. However, the denial was improper, therefore, 
claimant's attorney is entitled to an attorney fee, payable by 
the Fund, for his services at the hearing before the Referee and 
at Board review.

ORDER
The order of the Referee, dated December 20, 1977, is

modified.
Claimant's claim for a compensable injury suffered on 

February 10, 1977 is remanded to the State Accident. Insurance 
Fund to be accepted and for the payment of compensation, as pro
vided by law, commencing on February 10, 1977 and until the claim 
is closed pursuant to the provisions of ORS 656.268,

The denial of the claim by the State Accident Insurance 
Fund on September 8, 1977 is set aside but the Determination Order 
entered on October 4, 1977 is affirmed.

m
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Claimant's- counsel is awarded as a reasonable attor
ney's fee for his services in behalf of claimant both at the hear-

ths and on 'Board raviaw' thQ Qum of 51,000,
payable by the State Accident Insurance Fund.

CLAIM NO. SS543-68-2250 JULY 21, 1978

TERRY L. HARPER, CLAIMANT 
Own Motion-Order ;

In 1969, while claimant v%’as employed by West Foods, 
he suffered a compensable injury when he fell from a scaffold 
and caused two cysts located near his tail bone to erupt. The 
claim was apparently accepted and closed and claimant now seeks 
to have his claim reopened pursuant to the Board's own motion 
jurisdiction granted by ORS 656.278. Claimant states in his 
letter of June 13, 1978 that the cysts have started to swell 
and drain and are causing him substantial pain.'

I

On June 13, 1978 the Board received a letter report 
from Dr. McCallum, underidate of June 7, 1978, which stated 
that he had examined claimant on that date and that claimant's 
present complaint is a recurrent pilonidal sinus. He further 
stated that .he had operated on claimant on April 30, 1970 and 
marsupialized two moderate sized pilonidal sinuses; at that 
time claimant v/as enioloyed by V/est Foods whose insurance 
adjusters were Giesy, Greer and Gunn (d/i: 2-11-70, file no. 
S02016 V7C) . Dr, McCallum saw claim.ant on June 1, 1970; at 
that time one wound had healed and the other had not com
pleted closed. Claimant'was not seen by Dr. McCallum from 
that date until June 7, 1978.

After examination on June 7, 1978 the present pilon
idal sinus was located at the proximal end of the other oper
ative scar; Dr. McCallum believed it is quite consistent that 
the proximal scar closed with a small pocket extending into 
the subcutaneous tissue and that claimant had developed another 
pilonidal sinus in that area. His* examination revealed no 
sign of active infection and it was his opinion that the lesion, 
which was quite small, could be■surgically repaired probably 
in his office. Dr. McCallum stated that as near as he could- 
determine the present condition is a consequence of claimant's 
pilonidal sinus procedures of April 1970 which were accepted 
as a compensable industrial injury.

j On June 16 ,. 1978 the' Board advised Giesy, Greer and 
Gunn of| the request for reopening the claim for surgery and ' 
possible additional time loss benefits and were furnished a 
copy of| Dr. McCallum's letter. Subsequentlythe Board was. 
advisedj that West Foods is now a subsidiary of Castle and ' Cooke and their carrier is Employers Self insurance Service.'
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Because of 'the apparent emergency and the rather 
minor, although painful, nature of the claimant's problem, the 
Board concludes that it should exercise its own motion juris
diction pursuant to ORS 656.278 and direct the employer and its 
carrier to accept claimant's claim for such surgery as Dr.- 
McCallum feels is necessary and for the payment of compensa
tion, as provided by law, commencing on the date Dr. McCallum 
performs the surgery and until the claim is closed pursuant 
to the provisions of ORS 656.278 , less .time worked.

m

IT IS SO ORDERED.

WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO.

76- 5192
77- 2293 
77-3575

JULY 21, 1978

DENNIS C. HENRY, CLAIMANT
Galton, Popick & Scott, Claimant's Attys. 
Gearin, Landis & Aebi, Defense Attys. 
Jones, Lang, Klein, Wolf & Smith,

Defense Attys. .
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
The claimant seeks review by the Board of the Ref

eree's order which approved the denial of claimant's claim for 
an industrial injury of August 16, 1976 by the Home Insurance 
(Company, dated December 21, 157^, and also approved the denial 
by Employee Benefits Insurance Companies of claimant's injury 
of March 1, 1977, dated May 17, 1977.

Initially, the hearing involved three separate cases 
to be heard in tandem. However, claimant's request for a hear
ing on the adequacy of the Determination Order of April 4, 1977 
relating to a hernia suffered on November 27, 1976 {WCB Case No 
77-2293 and Claim No. C-762793) was settled by a stipulation 
approved on November 14, 1977.

On-August 16, 1976 while claimant was working for 
Art Knight, Inc., whose carrier was the Home Insurance Company 
(Home), he bent over to pick up a pallet to load on a truck 
and experienced what he described as "electrical shocks". He 
stated he could not move until he was able to throw the pal
let aside and straighten up to lessen the pain, however, he 
was able to drive a short distance to a truck stop in Kings- 
burg, California \-7here he took a hot shower and took some 
codeine. He continued driving north and while in the Siskiyou 
summit area he had engine failure which forced him to hitch
hike to Medford to obtain parts to repair the engine. Claim-

-78-



ant then continued to Portland, reported in, and was sent to 
a town in Washington to pick up a load of shakes. He did so 
and then returned to Portland. He left later that week for 
Los Angeles and on about 5:00 Sunday, August 22 he again felt 
the "electrical shocks".i He continued to drive on south but 
at the hearing he testif^ied that the bumpy roads caused back
pain SO' severe that he s|topped near Sacramento a.nd had another 
truck driver take him to; the Sutter' Hospital; this was six 
days after the initial p.'allet incident. The diagnosis was 
recurrent back pain. Claimant was later transferred to the 
University of Oregon Hospital and underwent a laminectomy on 
September 1,,1976.___^

Dr. Waller, who treated claimant, felt there was no 
suggestion of a herniated lumbar disc, the nerve root itself 
appeared entirely normal’, the lam.inectomy was extensive and 
the nerve v/as decompressed over a wide range. Claimant was 
released to work on November 1, 1976. Dr. Waller's medical 
opinion was. that claimant's initial back problems started in 
December 1.975 and that dhe subsequent problems he had had were 
simply recurrence of the initial difficulties he xhad experienced 
He stated that an injury on August 16, 1976 might have been the 
pt??ipi'v^ting cause of an exacerbation of claimant's difficul
ties but it was certainly well documented that it was not the 
initial event.

Based upon this report Home denied claimant's claim 
on September 21, 1976. |

Claimant' returned to'work feeling fairly well. On 
March 1, 1977 claimant was driving for Mellow Truck Express, 
whose carrier was Employee Benefits Insurance Companies (EBI), 
on a trip between Bend and Portland. He stopped at Mt. Hood 
to install tire chains and he stated that his back was tired 
from having been up and'down, on and off the trailer numerous 
times securing the load^and making sure that the hardware 
was provided to keep tie-down cables from biting into the 
edge of the lumber load. As he stepped from the cab his foot 
slipped on the icy pavement and he fell. Claimant admitted 
.on cross examination that he did not think this fall caused 
any additional pain. He was able to get up and continued on 
the trip to Portland where he discharged his load at the Bar
ker Company. At 2:00 p.m. he was back at the yard and went 
home and to bed. The employer called and requested claimant 
to driye a truck to' a town in Washington and claimant testified 
that when he tried to get,out of bed he discovered that his 
back hurt and he couldn't take the job.

j He was readmitted to the University of Oregon Med
ical School Hospital. He filed a claim which did not refer 
to a fall'but indicated that he had been hurt lifting at work 
on and off the truck. The carrier denied the claim on May 17, 1977. • • '
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Claimant testified that he has not yet been released 
by Dr. Paxton to return to v;ork but he could not afford further 
hospitalization. Claimant went to Vancouver, Washington on 
May 27, 1977 and commenced worJcing full time for Armour Oil 
Company as a driver although he stated he was in constant lov/ 
back and left leg pain. At the present time claimant is the 
branch manager of the Seattle office of Armour.

The Referee applied the last injurious exposure rule 
in successive injury cases which places full liability on the 
carrier covering the risk at the time of the most recent injury 
that bears a causal relation to the disability. He found that 
the incident of March 1, 1977 had not been proven by claimant 
to be a compensable industrial injury; claimant testified he. 
did not feel that the fall affected him and Dr. Paxton did not 
even mention the incident in his report.

The Referee also found that the lifting of the pal
let onto the truck in August 1976 was not convincingly con
nected by claimant to his present symptoms. Dr. Waller, who 
performed the laminectomy, was not sure v/hether the pallet 
incident served to .aggravate claimant's pre-existing condition 
Furthermore, claimant continued v/orking after that incident 
which is very convincing evidence HO
severe permanent injury.

The Referee concluded that the preponderance of the 
evidence indicated that both the incident of August 16, 1976 
and the incident of March 1, 1977 merely represented temporary 
recurrences of a pre-existing condition and could not be con
strued as new injuries. He approved both denials.

The Board, on de novo review, agrees with the find-
ings and ?<?nsi'usisn5 o£ the Referee and affirma hia order.

With respect to the August 16, 1976 incident, the 
strongest evidence is given by Dr. Waller, Chief Resident of' 
the Division of Neurosurgery at the Univ.ersity of Oregon 
Medical School, and his opinion which is quoted in the Ref
eree's order and indicates that the injury which was suffered 
by claimant on August 16, 1976 .was not the onset of claimant's 
subsequent complaints of low back and left leg pain. There 
is no medical evidence in the record which would contradict 
this opinion.

With respect to the incident of March 1, 1977, 
claimant failed to produce any evidence which would indicate 
that he had suffered more than an aggravation of his previous 
1975 injury to which Dr. Waller referred. Claimant testified 
that he questioned whether the slip had caused his back pains 
to flare up and indicated in the claim whicxh he filed subse
quently that it was due to his lifting while loading his truck. 
Claimant's treating physician. Dr. Paxton, indicated in his 
report that claimant related no history of any specific inci
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dent precipitating pain in March 1977, he further noted that 
the pain which claimant experienced occurred spontaneously and 
was not due to the industrial incident.

Therefore, the Board concludes that the claimant 
experienced no nev; injury in March 1977 but again suffered what 
must be -interpreted as a 'temporary recurrence of his symptoma
tology which originated with the 1975 back injury and from 
which claimant had never fully recovered.

affirmed'.

ORDER
The order of the Referee, dated November 30, 1977, is

CLAIM NO. 280-013-9362 JULY 21, 1978

ROBERT 'L. INMAN, CLAIMANT 
Own Motion Determination

m

m

On November 6,' 1969 claimant, while working for 
Georgia-Pacific, a self-insurer, suffered an injury to his 
left knee. The injury was diagnosed as a sprained medial 
collateral ligament and claimant returned to work on December 
28, 1969. The claim v;as closed by a Determination Order of 
April 10, 1970 which granted claimant compensation for tem
porary total disability only.

On August 14, 1975 Dr. Casey found claimant's con- - 
dition to be worsening and requested that the claim be reopened
and r^coiMiQndQd an orthopodio

I The em.ployer denied the request on April 8, 1975 and, 
inasmuch, as claim.ant's aggravation rights have expired, he 
petitioned the Board to exercise its own motion jurisdiction ■ 
and reopen his claim pursuant to ORS 656.278,

On November 12, 1975 the Board reopened the claim 
and claimant was hospitalized and on December 10, 1975 Dr.
Spady performed an arthrotomy of the left knee with excision 
of the medial meniscus. Dr. Spady also found early osteoarth- 
ritic changes and chondromalacia in the knee. The claim was 
closed by the Board under its own motion jurisdiction on May 
13, 1976 and claimant was awarded compensation•for temporarv 
total disability from.December 9 , 1975 through February 15, ■ 
1976 and;an award equal to 15% of the left leg.

|. On January 10 , 1978 , after an arthrogram had been 
performed on December 8, 1977 which indicated possible retained 
medial meniscus in the joint and a probable torn lateral men
iscus, Dr. Spady performed surgery’ and removed a small retained 
fragment I of the posterior medial.meniscus. He found consider-
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able osteoarthritic change along the articular margin of the 
posterior portion of the medial fem.oral condyle but he said 
the only real abnormality in the knee was the -arthritic change 
and a retained posterior fragment v;hich he removed.

#

On April 10; 1376 Dii Sparly reported ttiat elaimant
continued to complain of pain and v/eakness in his knee, par
ticularly when required to do any squatting at his work. He 
also walked and kneeled with pain. He had a normal range of 
motion; there v/as no knee joint diffusion present. In Dr. 
Spady's opinion, claimant's condition was stationary and he 
recommended the claim be closed.

On January 9, 1978 claimant had requested the Board 
to reopen his claim pursuant to its own motion jurisdiction 
and Georgia-Pacific had advised the Board that it had no oppo
sition to such reopening and an Own Motion Order remanding the 
claim to Georgia-Pacific for payment of compensation for tem
porary total disability from December 8, 1978 and until the claim 
was closed pursuant to ORS 656.278 v;as entered on April 14,
1978. Based upon Dr. Spady's April 10, 1978 report the em
ployer requested a closing evaluation on May 1, 1978. The 
Evaluation Division of the Workers' Compensation Department
recoiMenciecl that the claim be closed with compensation for
temporary total disability from December 8, 1977 through April 
9, 1978, less time worked, only.

The Board concurs with this recommendation.
m

ORDER
Claimant is awarded compensation for temporary total 

disability from December 8, 1977 through April 9, 1978, less 
time worked.

WCB. CASE NO. 76-3382 JULY 21, 1978
MARVIN C. MACK, CLAIMANT
Richardson, Murphy & Nelson, Claimant's Attys 
SAIF, Legal Services, Defense Atty.

RsYisw by Claimant
Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Referee's order 

v^hich awarded hi.m 32° for 10% unscheduled back disability. 
Claimant contends he is entitled to a greater award for his 
disability.

Claimant suffered a compensable injury on June 
18, 1975 when he slipped and fell to the floor while modify
ing truck frame rails. The diagnosis was a mild acute lum-
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i Claimant testified he saw a chiropractor for some 
manipulative treatments but that such treatment hurt his back 
more than the fall. In July 1975 claimant came under the 
treatment of Dr. Wisdom,-an orthopedic surgeon, who prescribed 
analgesics and muscle relaxants; however, the disabling symp
toms continued although physical therapy in August provided 
some temporary relief. ,

In October 1975 Dr. Davis performed a closing eval
uation and found claimant'to be medically stationary; he rec
ommended claim closure. Dr. Wisdom agreed; he thought claim
ant could work at his part 'time restoration shop but would not 
be able to return to his previous job.

IClaimant's claim was first closed on May 25, 1976 
with an award for temporary total disability from June 18,
1975 through April 6, 1976, less time worked.

The Referee found that claimant did not return to 
his old job but reported to Dr. Holm that it was not available 
and the Referee got the impression during the hearing that 
claimant did not care to return to that particular job.

In February 1976 claimant was confined for 15 days- 
in pelvic traction treatment for an exacerbation of back pain. 
Upon discharge claimant was unable to return to work. Claim
ant was seen by the physicians at the Disability Prevention 
Division -in March 1976 and the diagnosis was chronic thoracic 
and lumbosacral spine strain with functional overlay. Dr. 
Perkins, :a clinical psychologist who examined claimant, found 
him to be bright with many excellent vocational aptitudes 
although he was overly focused on physical symptoms with a 
mild neurosis.

bosacral’strain and claimant was released to return to work
on June 24, 1975.

capacity
The Referee found that claimant had the physical 

for medium or light work but that re-employment at
tempts had failed.

A Second Determination Order, dated September 29, 
1976, awarded claimant additional compensation for 'temporary 
total disability from June 30, 1976 through August 30, 1976,' 
less -time worked.

m

\ In December 1976 Dr. Kiest stated that neither he 
nor other members of his profession who had examined claimant 
had a clear explanation for claimant's continued symptoms but 
that the 'relief v/hich was received by claimant through the ' 
use of the transcutaneous stimulator was reasonable evidence 
to him that 'claimant did have an underlying organic disease. 
In his opinion, people with only psychological problems or 
people who simply do not want to get well will not continue
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to use this transcutaneous stirnulator.
The Referee, after considering all the evidence, con

cluded that claimant was capable of doing many types of v;ork 
if he chose to do such work but that the medical reports did 
indicate that he has some mild permanent partial disability. 
Therefore, the Referee av;arded claimant 32° for unscheduled 
back disability.

The Board, after de novo review, agrees with the 
conclusion reached by the Referee and affirms his order.

ORDER

m

affirmed.
The order of the Referee, dated December 15, 1977, is

CLAIM NO. B104C322036 JULY 21, 1978

JAMES B. PINKARD, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys.
Jaqua & Wheatley, Defense Attys.
Own Motion Order

On June 8, 1967 while in the employ of Huntington 
Shingle Company, whose carrier is Fireman's Fund Insurance 
Company, claimant suffered a compensable injury. The claim 
was accepted and closed by a Determination Order dated August 
21, 1967 whereby claimant v;as awarded compensation for tem
porary total disability and temporary partial disability only.

IOn May 1, 1978 the claimant, by and through his at
torney, petitioned the Board to exercise its ov;n motion juris
diction pursuant to ORS 656.278 and reopen claimant's claim. 
Claimant alleges that his present condition is related to his 
June 8, 1967 industrial injury and that his condition has wor
sened since the last award or arrangement of compensation and 
he has been unable to seek further medical care and treatment. 
In support of the request for own m.otion relief, claimant fur
nished the Board medical reports from his treating physician. 
Dr. Stainsby.

Dr. Stainsby states in a letter dated December 20, 
1977, addressed to the Firem.an's Fund, that he had examined 
claimant on November 1 , 1977 and v/as sending a copy of the 
original history and physical along v/ith copies of all progress 
notes and a discharge summary from the hospital to the carrier; 
also, a copy of the myelogram operative note. In his letter. 
Dr, Stainsby expressed his opinion that claimant's present 
symptoms are a continuation of his industrial injury which oc
curred nine or ten years previously while working for the

%

%
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Huntington Shingle mill. Initially, surgery was proposed, how
ever, after undergoing the myelogram which indicated possible 
extruded disc at L5-S1, Dr. Stainsby's chart notes indicated' 
that claimant had made excellent improvement and would be seen 
again in three weeks. At that time, if he has continued to 
improve. Dr. Stainsby felt that he could be considered medi
cally stationary.

I On May 3, 1978 the Fireman's Fund was informed by 
the Board of claimant's^request for own motion relief and 
asked to respond within 20 days, stating its position with 
respect to claimant's request. On May 19, 1978 the Fireman's 
Fund responded, stating that it was still attempting to gather 
information to base an investigation of claimant's claim and 
requested an additional 20 days or so ’to respond. On June 16, 
1978 the Board advised Fireman's Fund that it would be neces
sary for the Board to make a decision on claimant's request 
without further delay; the additional 20 days requested by 
the Fireman's Fund had expired on June 8, 1978. On July 11, 
1978, Fireman's Fund responded, denying responsibility except
under ORS 656.245. 'I

The Board, based upon Dr. Stainsby's reports, con
cludes that there is sufficient justification to direct the 
employer and its carrier to reopen claimant's claim and to 
pay for all medical treatment and hospital expenses incurred 
by claimant which relates to his 1967 industrial injury, com
mencing on Novemt-er 1, 19.77 when claimant was examined by Dr. 
Stainsby and for the payment to claimant of such compensation 
to which he may be entitled under the provisions of law as a 
result of his hospitalization and medical care and treatment 
from -Dr. Stainsby. Claimant's attorney should receive as a 
reasonable attorney's fee for his services a sum equal to 
25% of all compensation which claimant may receive as a result 
of this order, payable out of said compensation as paid, not 
to exceed $2,300. i

IT IS SO ORDERED.

WCB CASE NO. 77-1815 JULY 21, 1978
JERRY RUSSELL, CLAIMANT 
Merten &,Saltveit, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

! Reviewed by Board Members Wilson, Moore and Phillips

I Claimant seeks review by the Board of the_Referee's order which affirmed the Determination Order dated March 11, 
1977 whereby claimant was granted compensation for temporary
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total disability only. Claimant contends hi.s claim should have 
been reopened for psychotherapy or, in the alternative, claim
ant should have been referred for vocational rehabilitation or, 
in the alternative, the extent of claimant's permanent disa
bility resulting from his occupational disease v;as greater than 
that for which he received an award.

Claimant, a 34-year-old dishwasher, v;as employed in 
about mid-August 1976 and after about one week his pre-existing 
eczema and dermatitis allegedly were exacerbated when he had 
put his hands in hot water and used detergents. Claimant had 
had prior itching, however, it had not caused him to lose any 
time from work nor had any doctor told him that it was dis
abling. On August 22, 1976, while cleaning and using a strong 
solution in dishv/ashing claimant developed blisters on his 
hands which caused him to seek medical care. He filed a claim 
which v/as accepted.

Dr. Utterback, upon examining claim.ant, found all of 
his fingers to be swollen and red with evidence of early cellu
litis, especially in the right hand. On September 30, 1976,
Dr. Martin reported the impairment was "undetermined at present 
the impairment would probably be one of necessitating job re
training or placement, not involved with water - if any impair
ment". By October 21, 1976 all the lesions were clear.

Claimant's claim was closed on March 11, 1977 v/ith 
an av/ard o£ compensation for temporary total disability only.

After the claim was closed, the condition flared 
up again with lesions of the hand, arms and body and Dr. Olsen 
stated that claimant's condition needed further treatment 
and he was not medically stationary. He also noted "acute an
xiety depressive reaction".

The Referee found that this diagnosis of acute an
xiety, depressive reaction was not m.ade until four and a half 
m.onths after claimant's condition was medically stationary. 
Furthermore, claimant has a history of psychiatric dysfunction 
pre-existing his employment v/ith the defendant/employer. 
Neither Dr. Olsen, in May 1977, nor Dr. Horne, a psychiatrist, 
in November.1977, were aware of the pre-existing psychiatric 
problems of claimant.

The Referee concluded that the medical evidence cau
sally -relating claim.ant's present symptoms to the temporary 
exacerbation of the pre-existing condition which occurred in 
August 1976 could not be accorded any great weight. Because 
claimant's.psychiatric problems were related to the itching 
caused by his eczema and dermatitis and those conditions pre
exist his employment, there was no persuasive evidence that 
claimant's need for psychiatric treatment was causally related 
to the temporary aggravation of his pre-existing condition in 
August 1976 .

i
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m
The Referee found claimant was not vocationally 

handicapped. His only restriction is that he cannot work in 
hot water, with soap and^chemicals. He cannot work as a 
dishwasher but he is not 'precluded from seeking numerous entry- 
level jobs which do not require contact with any of the re
stricted substances. '"The Referee was^'not persuaded that claim
ant sincerely desired vocational rehabilitatipn fipf hS find
that claimant was vocationally handicapped by the exacerbation 
of his pre-existing condition.

i
The Referee found that claimant's allergic reaction 

to detergents, chemicals and hot water and his psychiatric 
dysfunction all pre^’-existed his employm.ent and there was no- 
evidence that any of these problems were increased, other 
than temporarily, by his ’employment. He concluded that claim
ant did not have any permanent disability which did not .pre
exist his employment. '

The majority of the Board, on de novo review, finds 
that claimant's claim for an occupational disease was accepted 
by the Fund and there is .no evidence that the Fund has ever 
denied that there was an :acute-aggravation of claimant's un-‘ 
derlying psychiatric problems. Claimant's psychiatric condi
tion was clearly related on an aggravation basis by Dr. Olsen 
and by Dr. Horne, claimant's treating psychiatrist, yet no 
denial was issued by the jFund. The Referee found no aggrava
tion of claimant's underlying psychiatric condition; he only 
found that they pre-existed his employment by the defendant/ 
employer.

IThe majority of the Board agrees that the.medical 
evidence does indicate that both the psychiatric problem and 
the dermatitis were pre-existing; however, claimant's employ
ment exacerbated the dermatitis and the resulting constant' 
unbearable itching activated his psychiatric problem and agi
tated hi's depression. Contrary to the findings of the Referee, 
Dr. Horne's deposition indicates that he was aware of claimant's 
two previous psychiatric .hospitalizations prior to rendering 
his opinion that although claimant may have had some previous 
mood depressions as such proceeding the injury, he had been 
able to work prior to the on-the-job occupational disease but 
with a phobia and marked agitated depression from this occu
pational; disease, to-wit: itching and inability to work. He 
felt tha't there definitely had been an aggravation and that 
claimant currently needed psychotherapy. He stated that as 
a result of claimant’s current condition he was unable to work 
or seek work although he was highly motivated and wanted very 
much to get back to work. Dr. Horne's opinion was that claim
ant's preoccupation with his itching, his concern about it and 
his concern about not being able to get a job were, in part, 
the basis for his belief that claimant was in need of psycho
therapy.!

The majority, of the Board concludes that the claim
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should be reopened for the psychiatric treatment recommended 
by Dr. Horne and also for the treatment of his chronic derma
titis.

The majority of the Board finds no evidence that the 
Disability Prevention Division abused its discretion in not plac
ing him in an authorized rehabilitation program. Claimant con
tends that all the doctors indicated that he should be retrained^ 
that he had a disability and could not return to his former oc
cupation. Granted this might be true, the decision of the DPD 
can only be rey.erjijd 9n tl^e gKM'Sg £9£til iri ORS (2
and no such grounds have been set forth by claimant in this case,

ORDER
The order of the Referee, dated January 16, 1978, is

reversed.
claimant's claim is hereby remanded to the State 

Accident Insurance Fund to be accepted and for the payment 
of compensation, as provided by law, commencing December 20, 
1976, the date claimant's compensation for temporary total 
disability was terminated by the Determination Order of March 
11-, 1977, and for such psychiatric treatment as Dr, Horne may 
recommend and for the medical care and treatment required for 
claimant's condition of chronic dermatitis. The claim shall 
remain open until closed pursuant to the provisions of ORS 656. 
268. #

claimant's attorney is hereby granted as a reason
able attorney's fee for his services at Board review a sum equal 
to 25% of the,increased compensation claimant may receive from 
this order, payable out of said compensation as paid, not to 
exceed $2,300 .

Board Member George A. Moore dissents as follows:
Claimant's eczema, dermatitis and psychiatric dys

function all pre-existed his employment in this case and were 
temporarily exacerbated by his work exposure. Claimant had 
completely recovered from these by December 1976. It is true 
claimant needs a job change and psychiatric counseling, but 
this reviewer finds this claimant needed both prior to his 
work exposure in this incident. Claimant's depression was not 
diagnosed until almost one and a half years after claimant was 
found to be medically stationary. Therefore, I would affirm 
the Referee.

/s/ George A. Moore, Board Member
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JAMES SILSBY, CLAIMANT 
Hoffman, Morris, Van Rysselberghe & 

Giustina, Claimant*'-s-'Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

WCB CASE NO. 77-5353 JULY 21, 1978

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review 

of the Referee’s Opinion'and Order which remanded claimant's 
aggravation claim to it and awarded penalties equal to 25% of 
the compensation due and 'payable during the period from May 
19, 1977 to the date of his order, January 20, 1978, plus an 
attorney's fee of $1,000 .' The Fund contends no aggravation 
claim was proven. i ■

, I
Claimant, at the age of 38, sustained a compensable 

back injury on July 15, 1974 while lifting a compressor. This 
injury was diagnosed as an acute lumbosacral sprain. Claimant 
was found medically stationary on August 22, 1974 by Dr. Robert
son. His claim was closed by a Determination Order of November 
4, 1974 which-granted--claimant temporary total disability from 
July 15, 1974 through August 22, 1974 with no award for perman
ent disability.

Claimant continued to experience periodically low 
backache which did not disable him. Dr. Robertson opined 
claimant's back pain in August 1975 was related to his indus
trial injury.

In October of |l975, claimant testified that because 
of his worsening condition quit his job and went to Iowa to 
work on his family's farm.

(I Dr. Fellows reported in March 1977 that claimant had 
continued to have intermittent dull aching pain in his back.
His examination found muscle spasm or tightness in, the lower 
lumbar region and a reduced range of motion. A myelogram re-‘ 
vealed a small anterior disc protrusion at L4-5. Dr. Fellow's 
diagnosis was generalized degenerative disc disease of the 
low back' and probable central midline disc L4-5.

\ Claimant wrote the Fund on May 19, 1977 requesting 
his claim be reopened for aggravation. Claimant's request 
was denied on July 13, 1977, based on Drs. Fellows' and Hayne's 
reports which it felt indicated claimant's continued need for 
care was; more related to degenerative disc disease than claim
ant's industrial injury.

i Dr. Stainsby reported on October 26, 1977 that claim
ant had complaints of constant pain in the low back, dull and
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aching in character. At times the pain increased and spread 
dov;n both sides. There v/as no relationshio between claimant's
activity and .the increased low back paini Claimant reportedthat he could bend and lift, but a few hours later his back pain 
would increase. Dr. Stainsby noted that claimant had trouble 
walking. He felt that claimant's present complaints v/ere the 
result of claimant's industrial injury of July 1974.

The Referee found claimant had proven he had suf
fered an aggravation of his July 15, 1974 industrial injury and
remnded dlaijimnfe's dlaim to tho Vmd to bo aoooDtod and to?payment of compensation, including the cost of medical services, 
as provided by law.

He also assessed a penalty equal to 25% of the com
pensation due and payable during the period from May 19, 1977, 
the date claimant wrote to the Fund, to the date of his order 
(January 20,.1978). The Referee later issued a supplemental 
order av/arding claimant's attorney a fee of $1,000 based upon 
the claimant's attorney's affidavit.

The Board, after de novo reviev;, agrees that claim
ant did prove his aggravation claim; however, the Board modi
fies the period of time loss awarded by the Referee.

The medical reports of Drs.. Fellows and Hayne did 
relate claimant's back problems to his industrial injury, 
first medical verification of claimant's back problem 
relationship to his industrial injury of July 1974 was 
Stainsby's report of October 26, 197J. Therefore, the Board 

concludes claimant's entitlement to temporary total disability 
benefits commences on the date of Dr. Stainsby's reoort. ORS 
656.273(6).

not
The
and
Dr.

The Board finds that the Referee awarded penalties 
on the compensation due.from May 19, 1977 to the date of his 
order. Penalties are terminated on the date a claim is denied. 
The Board found claimant's aggravation claim was not verified 
medically until October 26, 1977, which was after the Fund's 
denial; therefore, there is no basis for penalties._

Based on the length of the hearing and the amount 
of time spent by claimant's counsel in preparation for the 
hearing, the Board finds that the attorney fee granted by 
the Referee is excessive. The Board finds an attorney's fee 
of $500 is adequate for a reasonable attorney's fee at hear
ing level.

ORDER
The Referee's order, dated January 28, 1978, as 

supplemented by an order dated February 7, 1978 is affirmed 
only on the issue of compensability of the aggravation claim; 
the payment of- compensation to claimant, the assessment of

%

€
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penalties, and the award.of attorney's fees at the hearings 
level are modified as set forth below.

i

The State Accident Insurance Fund shall pay compen
sation, as provided by law, commencing on October 26, 1978 
and until the claim is again closed pursuant to ORS 656.268.

The State Accident Insurance Fund shall pay to 
claimant's attorney the sum of $500 as and for a reasonable 
attorney fee at the hearing level.

jCl almant’s attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $350, payable by the Fund.

WCB CASE NO. 76-6812
WCB CASE NO. 76-6812 JULY 24, 1978

IDONALD. E. SIMPSON, CLAIMiiTT 
Bloom, Ruben, Marandas, Berg, Sly 

& Barnett, Claimant's Attys.
Jones, Lang, Klein, Wolf .& Smith,

Defense Attys.
Order

On June 22, 19^78 the Board entered its Order on Re
view in the above entitled matter which reversed the Adminis
trative Law Judge's (ALJ); Opinion and Order and held that the 
denial of claimant's claim was improper.

On July 11, 1978 the Board received from the employer, 
by and through its attorney, a Motion for Reconsideration based 
upon its’contention that the ALJ at the hearing had correctly 
found that claimant failed to provide an accurate history of 
any work activity precipitating his symptoms and that the testi
mony of Dr. Foggia should: be given greater weight than that-of 
Dr. Yasui.

j The Board, after considering the motion, concludes 
that there is nothing contained therein which would justify 
altering the conclusion reached by the Board in its Order on 
Review, therefore, the Motion for Reconsideration should be 
denied.

; IT IS so ORDERED.
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RONALD Y. BERNARD, CLAIMANTSAIF, Legal Services, Defense Attys 
Own Motion Determination

SAIE CLAIM NO. DB 98943 JULY 28, 1978 #

Claimant sustained a compensable injury on December 15, 
1964 when he was knocked dov/n by a tree limb while working as a . 
logger. The diagnosis v?as extensive comminuted, fracture of the 
pelvis, including the acetabulum. Surgery was performed.

Claimant returned to work in June 1965, but was not 
able to do any heavy logging work; he was able to drive a small 
truck and do the bookkeeping. The closing medical'examination 
by the carrier's medical examiner revealed a noticeable left hip 
atalgic limp, some atrophy above and below the left knee; vir
tually no external rotation hip motion, and 30% loss of flexion 
and limited abduction. The fractures had healed well.

The claim was closed on April 5, 1966 with time loss 
benefits to June 4, 1965 and compensation equal to 75% loss of 
function of the left leg and 25% loss of an arm for unscheduled 
disability to compensate for his abdominal and chest problems.

Claimant's hip pain became progressively worse and his 
claim v;as reopened on November 26, 1976 when .he entered the hos
pital for a total left hip replacement. Fie returned to modified 
work'on March 31, 1977 with continuing low back problems which 
Dr. Fagan felt were related to his old hip injury. Dr. Pasquesi, 
on April 24, 1978, found claimant to be medically stationary with 
no additional disability in excess of that already compensated.

Claimant is doing modified work in a supervisory capa
city at his regular pay rate.

On May 15, 1978 the Fund requested a determination of 
claimant's disability. The Evaluation Division of the Workers' 
Com.pensation Department recommend that claimant only be granted 
compensation for time loss from November 26, 1976 through March 
30, 1977.

The Board concurs in this recommendation.

ORDER
Claimant is -hereby granted compensation for temporary 

total disability from November 26, 1976 through March 30, 1977, 
less time worked.
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WCB CASE NO. 77-3632 JULY 28, 1978

CLARENCE F. BOYEAS, CLAIMANT 
'Pozzi, Wilson, Atchison,! Kahn & 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty 
Request'for Reviev^ by Claimant

Reviewed by'Board Members Wilson and Phillips.
Claimant seeks review by the Board of the Administra

tive Law Judge's (ALJ) order which sustained the employer's 
denial of claimant's claim for an injury which occurred on March 
3, 1977. -■

Claimant was a 43-year-old glazer who had worked for 
the employer for approximately 2-1/2 years although the present 
owners had only taken over the business recently.

I

The ALJ found .that on March 3, 1977 claimant, with 
the assistance of Cathie .Londahl, one of the co-owners, was 
attempting to replace a windshield in a large automobile. Mrs. 
Londahl's hair became entangled in the antenna on the car and 
claimant was left holding the weight of the entire windshield; 
he continued to do so until the wife's hair was freed. Then 
the windshield was installed. Claimant finished his shift and 
also worked the following day. On the evening of the second 
day Mark Londahl, the other co-owner, telephoned claimant's 
residence and informed claimant's wife that claimant's employ
ment would be terminated |as soon as they could contact him 
directly. On the following day, a Saturday, claimant was 
treated as an out-patient in the emergency room at Holladay 
Park Hospital. A lumbosacral muscle strain was diagnosed.
On Sunday Mr. Londahl telephoned claimant and notified him 
that he had been terminated. ’ ■

' Claimant sought medical attention from his family 
physician. Dr. Brown, on March 7, 1977 and in his report dated 
October 11, 1977 Dr. Brown stated that when he first saw 
claimant he was complaining of pain in his back which he 
claimed started on or about March 3, 1977. The initial ex
amination revealed no findings compatible with an injury and 
there did not appear to be any basis for belief that claimant 
had, in fact, a new injury or had any need for treatment. Dr. 
Brown sent claimant to Dr. McNeil to document the fact that 
there was no injury.

Dr. McNeil examined claimant on March 16, 1977 and 
diagnosed an acute lumbosacral strain; he felt that claimant 
had sustained a benign muscle strain and that he would even
tually recover from it.
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On May 17,1977 the claim for a back injury on March 
3, 19 77 was denied by the employer''s carrier.

The ALJ concluded, based upon all the evidence pre
sented, that claimant has been symptomatic on a relatively 
regular basis over the years and that he has learned to live 
and work in spite of fairly regular pain. Furthermore, the 
objective medical findings of March 5 and March 7 were probably 
present both before and after r^Iarch 3, 1977.

The ALJ concluded that claimant's symptoms were 
momentarily increased by the windshield incident but that the
increased symptomatology clisslpat§cl within a f@w minutSE andthat the necessity for claimant to seek medical 'attention 
later was not related to the incident of March 3, 1977.

The Board, on de novo review, agrees with the con
clusion reached by the ALJ that claimant merely suffered a • 
temporary exacerbation of a pre-existing problem which 
claimant had.

#

ORDER
The order of the Administrative Law Judge, 

November 7, 1977, is affirmed.
dated

#
SAIF CLAIM NO. A 535871 JULY 28, 1978

DOROTHY J. DAVIS, CLAIMANT 
John D. Ryan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant, by and through her attorney, requested that 
the Board exercise its own motion jurisdiction pursuant to ORS 
656.278 and reopen her claim for an industrial injury sustained 
on April 4, 1956 while in the employ of Western Wirebound Box 
Company, whose workers' compensation coverage was furnished by 
the State Accident Insurance Fund. Claimant ultimately received 
an award equivalent to 40% loss' function of an arm for unsched
uled disability on May 7, 1959 and her aggravation rights have 
long expired.

On July 10, 1978 the Fund advised the Board that claim
ant's attorney had requested that his client's claim be reopened 
because of aggravation and because her aggravation rights had ex
pired the Fund referred the matter to the Board for own motion 
consideration. Enclosed with the Fund's letter were copies of 
all pertinent information contained in the Fund's file.

A letter dated April 28, 1978 from Dr. Langston, an •
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orthopedic surgeon, stated he had examined claimant on January 
10, 1978 for a complaint of a gradual onset of low back pain 
which had been present for approximately three months. Claimant 
has had a previous fusion of L4 through Si and there was a pseu
doarthrosis above.the fusion. Dr. Langston recommended reopen
ing of her claim for further treatment.

On May 11, 1978, at the request of the Fund, claimant 
was examined by the Drs. .Hafner, Robinson and Gallo of the Or
thopaedic Consultants. A very comprehensive report, dated May 
23, 1978, indicates that claimant's main difficulty at the pre
sent time is centered in the lumbosacral area and is present most 
of the time. It was the ,conclusion of the examining physicians 
that claimant's present condition v;as related to her compensable 
industrial injury of April 4, 1956. There was no history of any 
incurrent injury to account for the exacerbation of her symptoms.

The doctors felt the presence of a pseudoarthrosis which 
has become symptomatic requires consideration of surgical repair; 
however, claimant has high blood pressure with symptoms of dyspnea 
and angina and she would ^be an increased risk from the standpoint 
of surgery. It was further recommended that claimant's cardiac
status be biioroyghiy sYaluatsd prioi to surgery and if possible '
her blood pressure brought under control. The physicians also 
felt that claimant should go on a weight reduction program; she 
is 5'2" and weighs 174 pounds which is about 60 pounds more than 
she weighed three years ago. The doctors felt that claimant's 
claim should be reopened for the recommended treatment.

Inasmuch as the file was for^varded to the Board by the 
Fund it is presumed that lit has no objections to reopening theclaim and the Board concludes that thQ-claim should bo ruopansd,
based upon all of the medical evidence wdiich v;as furnished to it 
from the files of the Fund, commencing on January 10, 1978, the 
date cla'imant was first examined by Dr-. Langston, and until the 
claim is, closed pursuant to the provisions of ORS 656.278 , less 
any time worked in the interim.

,• The Board also concludes that the claimant's attorney 
should be awarded as a reasonable attorney's fee for his services 
in behaLf of claimant a sum equal to 25% of any compensation, 
either for temporary total disability or permanent partial dis
ability,; which claimant-may receive as a result of this own motion 
order, payable out of such compensation as paid, not to exceed 
$2,300. ■

i IT IS SO ORDERED.
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ROBERT FINLEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
SAIF, LQgal gQrvicQS, DofanGO Atty
Request for Review by Claimant

WCB CASE NO. 77-2029 JULY 28, 1978

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which increased the award for claimant's 
1971 injury to 72° for 22.5% unscheduled disability and the award 
for his 1975 injury to 48° for 15% unscheduled disability.

Claimant sustained two compensable injuries to his 
head. The first occurred on October 31, 1971 when claimant was 
knocked off a bulldozer by a falling limb. Claimant suffered a 
fractured rib- and contusion to the head area. Claimant continued 
to experience pain in his head and neck area, but returned to 
his regular work as a foreman, laborer, and heavy equipment oper-' 
ator. Dr. Thompson reported in March 1972 that claimant contin
ued to experience neck pain and noted in July 1972 that claimant's 
neck pain was constant on his right side and radiated into the 
right shoulder. His examination revealed 30% of normal motion to 
the right and slight muscle spasm on the right. He opined claimant 
would have some permanent disability and was medically stationary.

A Determination Order, dated August 30, 1972, awarded 
claimant compensation for temporary total disability and 32° for 
10% unscheduled disability for his upper back and right shoulder 
injury.

Claimant suEtainod the geoond compensable injuify to
his head while working on December 29, 1975 as a-backhoe operator 
and fell from the equipment landing on his head.

Dr. Rosenbaum reported that claimant tended to veer 
off to the right side, had pain in his left shoulder, severe head
aches and back pain. An EEC test was abnormal, but an EMI was 
normal.

Dr. Eiler diagnosed claimant's injury as an AC joint 
first degree separation on January 29, 1976.

A brain scan done on February 24, 1976 was normal.
In April 1976 claimant underwent another EEC with• 

abnormal results. Dr. Rosenbaum noted claimant still had head
aches and was having difficulty thinking clearly and comprehend
ing when he was reading.

syndrome.
Dr. Reiter examined claimant and found no organic brain
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Dr. Rosenbaum, in May 1976, felt that the abnormal re
sults of the EEG tests could be the result of his tv;o head injur
ies. ‘ .

Dr. Eiler released claimant back to work on May 4, 1976. 
He noted that claimant had mild difficulty with his left shoulder 
and some headaches and anxiety, but felt claimant was medically 
stationary. '

Dr. Zieverink ^reported in October 1976 that claimant be
lieved that he had lost some of his ability to understand his work 
tasks after his first injury. Claimant complained that after his 
second injury he had trouble with headaches, was unable to concen
trate, had lost his conception and lost his motor skills. He told 
Dr. Zieverink he had a high school education and the doctor noted 
claimant: relied heavily on his intellect to function in the con
struction industry in a supervisory role. Claimant felt that af
ter his tw'o injuries he was unable to plan and to supervise as well 
as he could prior to his iinjury. Dr. Zieverink believed claimant 
suffered loss of brain function in both cortices which resulted 
from his two head injuries. He felt that claimant’s loss of motor 
skills, inability to conceptualize as well as before, loss of 
mastery of language, resulted in claimant's depression.

A Determination Order, dated November 3, 1976, closed 
the claim for this injury by awarding claimant compensation only 
for temporary total disability.

Dr. Berger evaluated claimant on November 3, 1976 and 
reported that claimant had relied on his intellect all of his 
life and was very intelligent. Ha felt claimant's brain injury, 
and loss' of some of his Intellectual capacity was very traumatic.

Dr. Rosenbaum again administered claimant an EEG on Jan
uary 20,; 1977 with abnormal results. Claimant continued to have 
headache's. Claimant had stopped working in December 197 6 and had 
trouble with his mind drifting. Dr. Rosenbaum thought that claim
ant's two injuries caused his brain damage.

I
Dr. Eiler reported claimant's shoulder had good range 

of motion, free of pain and was medically stationary on September 
30, 1977'. Claimant continued to have difficulty with his neck 
and headaches and was using medication.

; The ALJ .found claimant had suffered a substantial loss 
of earning capacity after the second injury based on his inabil
ity to continue to work as a supervisor and perform intellectual 
computations on the job. Additionally, based on Dr. Eiler's re
port of September 30, 1977, the ALJ found claimant had not suffered 
any perm.anent disability to his left shoulder and neck. The ALJ 
awarded claimant an additional 16° for his brain damage resulting from his|l971 injury and awarded him 48° for 15% unscheduled dis
ability caused by his 1975 injury.
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The Board, after de novo reviev/, concurs with the addi
tional award granted by the ALJ for the 1971 injury, but would 
increase the award of unscheduJ.ed disability to which claimant is 
entitled as a result of the* 1975 injury to 35% of the maximum.

Claimant is a very intelligent individual and had re
lied on his intellectual ability to enable him to work in construc
tion as a supervisor. Now, because of the injuries resulting in 
brain damage, he is unable to work as before. He no longer can 
do computations in his head and is unable to memorize plans. As 
Dr. Berger noted, this loss has had a very traumatic affect on 
claimant. This loss also has caused him to suffer a loss of wage 
earning capacity greater than that which he has been compensated.

The award of 48° for the 1971 injury is adequate; it 
gives claimant a total award of 72°.

ORDER
The Administrative Law Judge's order, dated January 20, 

1978, is modified.
Claimant is granted 64° of a maximum of 320° for 20% 

unscheduled brain damage disability resulting from his 1975 indus
trial injury. This is in addition to all prior awards for the
1315 inji^ry, tiig affstS granted by the ALJi

The remainder of the ALJ's order is affirmed in all re
spects .

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal to 25% 
of the increased compensation granted by this order, payable out 
of said compensation as paid, not to exceed $2,300.

m

WCB CASE NO. 77-3124 JULY 28, 1978

WILLIAM GALLOWAY, CLAIMANT 
Richard 0. Nesting, Claimant's Atty.
Roger R. Warren’, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant appeals from the Administrative Law Judge's 

(ALJ) order which affirmed the Determination Order, dated Aug
ust 10, 1976, awarding him compensation equal to 22.5° for 15% 
loss of the right leg and temporary total disability. Claimant 
contends he is entitled to a greater award.

Claimant, at the age of 39, while employed as a
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sheet metal fabricator/ sustained a compensable injury to his 
right knee on November 11, 19|75.

Dr. Schilling, on December 1, 1975, did an arthro- 
gram which revealed a loose body, anterior and lateral to the 
IdtQral meniscus, a Baker's cyst’, chondromalacia o£ the medial 
tibial plateau of the right knee. Dr. Fitch performed an arth
roscopy and arthrotomy of the right knee with the removal of 
the medial meniscus on December 4, 1975. Dr. Fitch's diagno
sis was a torn medial meniscus of the right knee.

Oh December"15, 1975, Dr. Fitch reported that claim
ant's employment, required considerable squatting and full knee 
bending and claimant noticed that his right knee locked and 
required a twisting effort to unlock it. Claimant related that 
his right knoo bQoaniQ swollen and tended to give away with 
pain on the inner side of the right knee. Dr. Fitch reported 
claimant had suffered an injury to his right knee while play
ing soccer in 1954 and had had occasional pain on the medial 
side of the knee since that time. He opined claimant sustained 
a torn medial meniscus in his industrial injury of November 
11, 1975 . Claimant h“ad had problems with his knee stiffening 
up in 1973. This was treated with cortisone and claimant re
turned to work without'any problems. Dr. Fitch did not feel 
claimant's 1975 injury was related to the 1973 incident.

Claimant was found to be medically stationary on 
June 14, 1976 by Dr. Fitch.

Dr. Fitch reported in July 1976 that claimant com
plained of numbness in his knee and that the knee still gave 
away and had some ache with activity. Dr. Fitch found claim
ant had full range of motion in his right knee with medial 
stability, anterior cruciate instability, increased rotatory 
instability, some crepitation on movement of his knee, mod
erate wearing of the articular surface.

The Determination Order was entered on August 10,
1976.

Claimant testified he had been employed for 25 years 
in the sheet m.etal industry. He has had to restrict his recre
ation activities since the incident. Claimant is still working 
as a sheet metal -fabricator, but he feels he is slower, unable 
to bend,^and is being tolerated by his employer. He thought 
he was 50% to 70% worse since the injury as far as his restric
tions are concerned and has had to use different methods to his 
work and I he is unable to do his yard work.

I
I Claimant returned to work about February 21, 1976 and 

has not sustained any time loss since. He returned to his reg
ular employment.
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The ALJ found claimant was able to play golf, hike, 
squat, go up and down stairs, but still had physical restric
tions, such as running and kneeling. He concluded that claim
ant did have some discomfort and certain limitations, but claim
ant's loss of function did'not exceed that for which he was 
awarded by the Determination Order.

The Board, after de novo review, would affirm the 
ALJ's conclusions. Claimant has been awarded 22.5° for 15%
loss of the right leg. Claimant has returned to his former
employment in February 1976. Although claimant does have 
some limitations due to his right knee injury, the Board con
cludes his loss of use of the right leg does not represent 
any greater disability than that for which claimant already 
has been compensated.

m

31, 1977,

ORDER
The Administrative Law Judge's order, dated August' 

is affirmed.

WCB CASE NO. 77-4147 JULY 28, 1978

GORDON HAGLER, CLAIMANTCarnoy, Probst i Lovalc, Claimant's'Attys.
SAIF, Legal Services,'Defense Atty, 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which granted 
claimant compensation equal to 22.5° for 15% of the right hand 
and 22.5° for 15% of the left hand.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this refernece, is made a part hereof.

ORDER
The order of the ALJ, dated March 3, 1978, is affirmed

/Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board re
view in the amount of $-200, payable by the Fund.

%
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JULY 28, 1978

EVELYN C. MOON, CLAIMANT’
Edwin Harris-, -Claimant-'s Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 77-1103

Reviewed bv Board Members Wilson^and Phillips.
Claimant seeks. Board review of the Administrative Law 

Judge's (ALJ) order which- affirmed the carrier's denial of her 
claim for aggravation and' dismissed the matter.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER.
IThe order of the ALJ, dated October 18, 1977, is af

firmed.

JULY 28, 1978■ WCB CASE NO. 76-6194

MARY OBER, CLAIMANT :
Richard A. Carlson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which awarded claimant an increase equal 
to 10% for her unscheduled back disability but did not award any 
additional compensation for temporary total disability.

The first Determination Order, dated July 23, 1975, 
awarded claimant compensation for temporary total disability from 
June 4 through June 18, 1975, less time worked; the Second Deter
mination .Order awarded compensation for temporary total disability 
from April 20, 1976 to September 14, 1976 and 32° equal to 10% 
for unscheduled back disability. Claimant contends she is en
titled to temporary total disability from May 19, 1977 through 
October 19, 1977, vocational rehabilitation, and a greater award 
for her unscheduled disability.

j Claimant, a.30-year-old meat slicer operator, sustained 
a compensable injury to her back on May 23, 1975 when she fell 
and struck her back on a table. Her injury was diagnosed as an
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acute dorso-lumbar strain and was classified as a non-disabling 
injury.

Dr. Brown found claimant medically stationary on June 
19, 1975 and the first Determination Order was issued. Claimant 
had returned to work on June 19, 1975.

Claimant was laid off work in November 1975 but, in 
March 1976, upon her.return, she began to experience back pain • 
which became progressively worse. During the time she Wig laid 
off she was asymptomatic.

Dr. Brown treated claimant from April 28, 1976 through 
May 4, 1976. He found she had no permanent partial impairment 
and expected she would be able to continue work with her employer 
without further aggravation. He authorized time loss from April 
28, 1976 to May 10, 1976.

Dr. Berselli, who began treating claimant in May 19-76, 
diagnosed chronic lumbosacral strain-and reported claimant com
plained of low back pain. He prescribed conservative treatment. 
Dr. Berselli is considered as claimant's primary treating physi
cian.

On August 16, 1976 Dr. Pasquesi noted that claimant com
plained of a constant ache in her low back. His diagnosis was 
chronic lumbosacral instability. It was his opinion that claim
ant's medical condition was stationary and he felt claimant should 
attempt employment in some occupation not requiring repetitive bend
ing, stooping and twisting of the trunk and not requiring her to 
be on her feet nor to sit fully for an eight hour shift without 
changing positions as she needed. Claimant's lifting limitation 
was 30 pounds. He did not believe claimant was vocationally sta
tionary. Later, he rated claimant's impairment at 10% of the 
whole man on the basis of chronic moderate pain. Dr. Berselli 
concurred with this report.

The Second Determination Order was issued on October
22, 1976.

Dr.' Berselli wrote claimant's attorney on June 27, 
1977 advising him that claimant had been seen on May 19, 1977 
with complaints of back pain. He provided conservative treat-: 
ment, including hospitalization for 1 week commencing June 13, 
1977.

Claimant is now 32 years old and has a GED. Her work 
experience is limited to clerking type occupations, except for 
her operating machinery for one year making sleeping bags and her 
employment as a meat slice'r. Claimant did not work for seven 
years during her first marriage.

The ALJ found, after reviewing all the evidence, that
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claimant had had a high paying job fit hCI lQ5t @IHployQr'E and iS 
an intelligent person. He concluded claimant has the .ability 
to compete favorably in the general labor market but has sus
tained some loss of wage' earning capacity. He increased her 
award to 20% of the maximum for unscheduled disability.

The ALJ would ,not allow any additional time loss. He 
found the one-week hospitalization did not warrant a general re
opening of her claim. Claimant had been paid for the period of 
her hospitalization.

The Board, after de novo review, modifies the ALJ's 
order. Dr. Berselli's report of June 22, 1977 establishes that 
claimant is entitled com.pensation for temporary total disability 
from May 19, 1977 and until she was released from the hospital 
on June 20, 1977.

The Board finds claimant is entitled to an additional 
award of unscheduled disability. Claimant is barred from return
ing to many previous lines of employment. The. limitations placed 
on her by Dr. Berselli will lessen the types of work she now can 
do. Therefore, the Board concludes she has sustained a greater 
loss of wage-earning'-capacity than that for which she has been 
compensated and feels an award for 30% of the maximum would be 
more adequate to compensate claimant for her loss.

The Board recommends that claimant request reconsider
ation from thO Disability; Pfdvention Division of her previous 
request for job placement. However, the issue of vocational 
rehabilitation, although raised in claimant's brief, was not 
presented to the ALJ; therefore, the Board cannot consider this 
issue on review.

ORDER
The Administrative Law Judge's order, dated February 

15, 1978, is modified.
; Claimant is entitled to compensation for temporary total 

disability from May 19, 1977 through June 20, 1977, less compen
sation already paid. This is in addition to the compensation for 
temporary total disability granted by the Determination Orders of 
July 23,'1975 and October 22', 1976.

I Claimant is entitled to an award of compensation equal 
to 96° for 30% unscheduled disability for her low back injury..
This is in lieu of any prior awards.

I Claimant's attorney is hereby granted as a reasonable 
attox'ney's fee for his. services at Board review a sum equal to 
25% of the total increased compensation granted claimant as a 
result of the ALJ's order and this order, payable out of said 
compensation as paid, not to exceed $2,300.
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WCB CASE NO. 75-4945 
WCB CASE NO, 76-6087

JULY 28, 1978

BRINGFRIED RATTAY, CLAIMANT 
Martin, Bischoff, Templeton & Biggs, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty, 
Order

On December 27, 1977 the Board issued its Order on Re
view in the above entitled matter which affirmed and adopted the 
Opinion anc3 OrcSer of the Administrative Law Judge (ALJ) , dated 
May 4, .1977, a copy of which was attached to the Board's Order 
on Review and made a part thereof. The ALJ's Opinion and Order 
had affirmed the denial by the State Accident Insurance Fund of 
claimant's request for' aggravation. The Board's Order on Review 
was appealed to the Court of Appeals on January 30, 1978 and on 
March 6, 1978 the Court of Appeals dismissed, on its own motion, 
the petition by claimant for lack of jurisdiction as not timely 
filed, pursuant to ORS 656.295(8).

On June 1, 1978 claimant, by and through his attorney, 
moved the Board for an order modifying, changing or terminating 
its former Order on Review entered in the above entitled matter 
on April 29, 1975. In that case, the Board also concurred with the 
finding of the ALJ that claimant had not met his burden of proof 
that his alleged back, problems were precipitated by the industrial
scsidentii

Claimant now contends that there is newly discovered 
evidence which has been acquired that clearly establishes that 
claimant's back problems were caused by his industrial accident.

The Board finds that the question of causal relation
ship of claimant's back condition to his industrial injury of Nov
ember 22, 1971 has been litigated twice and each time it has been 
found by both the ALJ and the Board, after de novo review, that 
the back condition was not the result of this industrial injury.-

The newly discovered evidence which is set forth in 
the motion does not justify reopening this matter for further 
hearings and, therefore, the Board concludes that the claimant's 
request for it to exercise its own motion jurisdiction pursuant 
to ORS 656.278 and modify, change or terminate its former Order 
on Review entered on April 29, 1975 should be denied.

IT IS SO ORDERED.

#
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WCB CASE NO. 77-7305 JULY 28, 1978

GARY WINSLOW, CLAIMANT 
Hoffman, Morris, Van Rysselberghe & 

Guistina, Claimant's Attys.
Collins, Velure & Heysell, Defense Attys. 
John L. Klor, Defense Atty.
Request for Reviev; by'-Employer

Reviewed by Board Members Wilson and Phillips.
The employer seeks review by the Board of the Administra

tive Law Judge's (ALJ) order which awarded claimant 64° for 20% • 
unscheduled low back disability.

■Claimant suffered an industrial injury on May 15, 1974 
w’hen he tripped on a stairway and injured his left knee and low 
back. An acute sacroiliac strain was diagnosed.

Claimant was seen by Dr. Schroeder in June 1974, com
plaining of moderately severe pain in his low back. In September 
1974 Dr. Schroeder felt that claimant would be unable to return 
to his lumber mill job but that he should be started on a job 
change training program as soon as possible.

The claim was closed in January 1975 with an award of 
compensation for temporary total disability only. It was later 
reopened for vocational rehabilitation assistance which he re
ceived from the Vocationa.1 'Rehabilitation Division and was enrolled 
at Lane Community College in a two year course of training in 
diesel mechanics. Claimant completed the first year with a "B" 
grade average. During the following year in the fall semester he 
received .knife wounds to his left arm as a result of a fight which 
apparently he did not start. Claimant says that his failure to 
complete' the diesel mechanic course was due to losing almost two 
months o|f school as the result of his v/ounds. Claimant is a high 
school graduate and had worked quite regularly in laboring type 
employment from the time of his graduation to the time of his in
dustrial injury.

■ After his vocational rehabilitation program was termin
ated a Second Determination Order was entered in November 1977 
which awarded claimant 16° for 5% unscheduled low back disability.

!

I When claimant had been seen by Dr. Schroeder in Hay ■1977 the 'doctor reiterated his opinion that claimant should pro
bably attempt to find some type of lighter work. He also indi
cated that claimant was not in the best physical shape and many 
of his problems had been muscular in nature and claimant was aware 
of•this.

The ALJ found evidence that even though claimant had
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been forced to misr. substantial time from school during the sec
ond year, the impression of the claimant's vocational counselor 
was that claimant had difficulties in the academic situation and 
had certainly lost confidence in his ability to handle the program, 
It was the counselor's opinion that job placement efforts would 
be more beneficial for claimant. The- Vocational Rehabilitation 
Division placed claimant on an on-the-job training program at 
Tru-Line Automotive to obtain mechanical training. He worked 
briefly at this employment and then quit because, according to 
claimant, he was having difficulty with the son of the owner; 
also, he was blamed by the owner for poor housekeeping around 
the work site. The ov\?ner testified that none of his employees 
W?Se required t-o pyt yp with SflY iSiffifUiiie§ from hi? ?fn and 
he attributed claimant's termination to the fact that claimant 
simply did not want to work at that particular job.. According 
to the owner- claimant performed a substantial amount of heavy 
physical labor while working for him and did so without any dif
ficulty .

Claimant testified at the hearing that he had made 
several attempts to secure work and attributed his failure to 
gain employment primarily to his back injury.

The ALJ found that despite the fact that claimant had 
rather minimal objective findings and subjective complaints, Dr. 
Schroeder consistently stated that claimant should not return to 
heavy mill work. Apparently claimant did some heavy work while 
he was at Tru-Line but this seemed inconsistent with the level 
of physical activity appropriate to his physical status as rec
ognized by Dr. Schroeder.

The ALJ further found that claimant had made a legi
timate attempt to return to work; he is only 26 years old, he 
is married, has a three-year-old child and his wife is five months 
pregnant. Claimant has been on welfare for the last two or three 
months. The fact that he unsuccessfully followed a vocational 
rehabilitation program which resulted in an extended period of 
compensation for temporary total disability and other returning 
expenditures, did not impress the ALJ as overturning the conclu
sion reached by Dr. Schroeder that claimant should not return to 
mill work.

The ALJ concluded that it was a matter of common 
knowledge that back injuries severely limit a workman's reem
ployability, however, he did not believe that all employers 
automatically excluded all workers with back injuries from re
employment. In this case claimant had been awarded 16° which 
represents only 5% of the maximum allowable for unscheduled 
disability. The ALJ felt that claimant, if he would do his part 
in seeking employment and try to convince potential employers that 
he no longer has any severe back problems, would ultimately secure 
employment consistent with the type recommended by Dr. Schroeder.
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The ALJ fSlt,. SftQT OOnsidSyihg claimant’s age^ education, 
intelligence, and retrainability and also the work activity limita
tions imposed upon him by Dr. Schroeder, that claimant has sus
tained a greater loss of, potential wage earning capacity than that 
which he had been awarded, therefore, he increased the award from 
16° to 64°.

The Board, on de novo review, finds that Dr. Schroeder, 
who was claimant's treating physician, spated that claimant had 
persistent discomfort in’ his back and he anticipated claimant 
would have a mild residual disability; Dr. Schroeder also indi- 
Cflt§d thdt 3l job OhShge would benefit claimant. At the time-claim
ant was injured he was working as a lihe-up man in the sawmill.The evidence indicates that claimant v;as enrolled in a vocational 
rehabilitation program which he was unable to complete. Whether 
claim.ant was forced to quit school because he had missed so much 
time or whether it was because of lack of interest or aptitude 
cannot be determined w-ith any great accuracy from the record.
Claimant states it v;as because of the time lost from school; on 
the other hand, his counselor believed that claimant was really 
tired of school and had somewhat lost confidence in his ability 
to handle the program. Further schooling was discontinued and 
claimant was put on an on-the-job training program v;here he lasted 
for a short period of time. Again there is a dispute. Claimant 
says he couldn't get along v;ith the owner's son and that the owner 
bawled him out for poor housekeeping around his work site. The 
owner testified this was-not true; that claimant's resignation 
was due to the fact that he did not want to continue to work at
that particular job. :

1
There is also ;evidence in the record based on the owner 

of Tru-Line Automotive that claimant was able at that time to per
form a substantial amount of heavy physical labor without any dif
ficulty.;

Claimant testified that he made numerous attempts to 
seek employment but was not hired because of his back condition.
There is! no'evidence to verify this; no employers were produced 
to testily that claimant had sought employment with them.

The Board concludes, based upon Dr. Schroeder's state
ment that claimant could do many types of work but that he could 
not return to heavy mill v/ork, and the fact that claimant, in 
spite of;Dr. Schroeder's opinion, did perform heavy physical 
labor without any particular problems, that claimant has not lost 
a substantial amount of his potential wage earning capacity as a 
result of the industrial injury.

I The Board concludes that claimant would be adequately compensated for his loss of wage earning capacity by an award 
of 32° which represents 10% of the maximum allowable for unsched
uled disability.
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ORDER
The order of the ALJ, dated February 21, 1978, is modi-

m

Claimant is awarded 32® of a maximum of 320® for unsched
uled low back disability. This award is in lieu of the award made 
by the ALJ in his order which in all other respects is affirmed.

SAIF CLAIM NO. GODC 1075

CLYDE C. WYANT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

JULY 2§, 1578

Claimant filed a claim for right elbow pain on May 
10, 1967, stating that it had been occurring over the past two 
months. The diagnosis was acute radial humeral bursitis and 
the State Compensation Department accepted the claim as an occu
pational disease. The claim was closed by a December 26, 1967 
Determination Order which granted claimant compensation for 10% 
loss of the right arm.

Claimant fell from the back of a pickup on June 28, 
1976 and the State Accident Insurance Fund accepted his claim 
for the resulting low back injury (Claim No, GD 166755).

On July 14, 1976 a right carpal tunnel syndrome was 
diagnosed and surgically treated on July 22. Dr. Curtis Hill, 
claimant's treating physician, indicated on September 15, 1976 
that the right hand symptoms were basically the result of the 
1967 industrial injury. Based upon this report, the Fund re
opened claimant's claim for the 1967 injury.

Claimant was examined by the Orthopaedic Consultants 
on June 13, 1977 and April 6, 1978 and the Northwest Pain Center 
on November 3, 1977. Their examinations were directed primarily
to a low back condition claimant had as a result of the indus
trial injury claimant suffered on June 28, 1976 but they also 
indicated that claimant's right hand and wrist had not improved 
since March 1967 and the findings were essentially the same as 
those reported on December 14, 1967 with the addition of some 
possible intermittent,weakness of right grip and stiffness of the 
right wrist.

Claimant has recently been granted 5% of the right 
forearm for the residuals of the June 28, 1976 aggravation of 
a pre-existing condition (Claim No. GD 166755).

m

%
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On May 5, 1978 the Fund requested a determination of 
claimant's disability. ’The Evaluation Division of the Workers' 
Compensation Department finds 'that gisimant 15 being pdid time 
loss benefits for the carpal tunnel syndrome and its treatment 
under the claim for his low back condition; his medical expenses 
have also been paid and compensation equal to 5% of -.the right 
forearm (for aggravation of a pre-existing condition) has been 
av/arded in the most recent claim (GD 166755) .

Therefore, they recommend that claimant be granted no 
additional temporary total disability or permanent partial dis
ability' for his May 10, 1967 injury in excess of that granted 
by the December 26, 1967' Determination Order.

The Board concurs in this recommendation.
ORDER

The Determination Order, dated December 26, 1967, is
reaffirmed.

WCB CASE NO. 77-6743 JULY 31, 1978
I ■

DARWIN L. DAVIDSON, CLAIMANT 
Alan M. Scott, Claimant's Atty.
Daniel L. Meyers, Defense Atty. •
Stipulation and Order of 'Dismissal

This matter coming on before this Board upon Request 
for Review by the Claimant challenging the Opinion and Order of 
the Administrative Law Judge made and entered on April 7, 1978, 
said Order granting Claimant an additional 45% unscheduled dis
ability for .total unscheduled disability to date in the sum of 
60%. :

1 The Claimant now appearing in person and through his 
attorney!, Alan M. Scott of Galton, Popick & Scott and the ' Employer/ 
Carrier appearing through Daniel Meyers of Its attorneys and it 
appearing that the issues on appeal have been resolved, now, 
therefore

IT IS HEREBY ORDERED that the Employer/Carrier shall 
pay to Claimant an additional 10% (32°) unscheduled disability 
being a total disability to Claimant to date of 70% unscheduled 
low back;i

I IT IS FURTHER ORDERED that pursuant to Claimant's 
RetainerjAgreement with.his Counsel, Galton, Popick & Scott, and 
in conformance with OAR Chapter 436-82-060 (1), Claimant's Counsel 
is awarded attorneys' fees of $300.00 from this increased award 
and this sum shall be paid out of the increase and not in addition thereto. I
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IT IS FURTHER ORDERED that the Carrier shall pay the 
balance due on Claimant's total award, including the additional 
sum made payable by this Order forthwith, in a lump sum, without
any annuity discount; in that claimant may lic^uidate hisoutstanding debts and for other family uses.

IT IS FINALLY ORDERED that claimant's Request for Review 
being fully settled, is dismissed.

IT IS SO STIPULATED.

#

JULY 31, 1978WCB CASE NO. 77-5074
EDITH DOUGLAS, CLAIMANT 
Edward L. Daniels, Claimant's Atty. 
G. Howard Cliff, Defense Atty. 
Request for Review by Employer

Reviewed by Board Members Wilson and Phillips.
The employer seeks review of the Administrative Law 

Judge's (ALJ) order which directe'd it to accept claimant's ag
gravation claim, pay claimant additional compensation equal to 
128® for 40% unscheduled low back disability and pay claimant's 
attorney $900 as a reasonable attorney's fee..

Claimant, a 55-year-old canhdi*y Suffered I
compensable injury to her lov/er back on September 1, 1972 . Dr. 
Kimberley, an orthopedic physician, found spondylolisthesis of 
L-5, degenerative atrophy of the intervertebral disc L-5 to S-1 
and obesity. He did a spinal fusion aid laminectomy L5-S1,on 
April 2, 1973. He found claimant was medically stationary on 
January 16, 1974 and that her disability was moderate. The 
claim was closed by a Determination Order of March 28, 1974 
which awarded claimant 112° for 35% unscheduled low back dis
ability.

Claimant returned in February 1974 to a job which in
volved reaching, lining and moving boxes. Later that season, 
she worked on "finals", a much easier job which involved removal 
of bad fruit from a belt. Claimant was able to either stand 
or sit on a stool while doing this work.

On October 19, 1974 claimant was seen by Dr. Fitchett, 
an orthopedic physician, stating she had pains in her back and 
left thigh. Dr.' Fitchett felt claimant's condition was an aggra
vation paused by her return to work. Claimant worked several 
months in 1975 and in 1976; she missed some time from work be
cause of her back pain.
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On January !■„ 1976 claimant was’examined by Dr. Gripe- 
koven, another orthopedic physician, who believed that claimant 
had a spinal deformity activated by the industrial injUJTy 
further surgery; she could do sedentary work. Claimant was also 
seen by Dr. Tsai, a neurological surgeon, who on January 6, 1977 
found left L5-S1 radicular irritation related to the injury. Dr. 
Gripekoven, in a later report, indicated that when he had examined 
claimant-on February 24 , 1977 he found little change in the condi
tion since his examination of claimant on June 22, 1976. He stated 
she was objectively worse and disabled for any type of physical 
labor.

i■ A notiGQ of erral for vocational assistance wasissued 'on 21arch 31, 1977 because claimant was employable at that 
time.

On September 26, 1977 claimant's claim for aggravation 
was denied by the emplo^^er.

The ALJ found claimant's complaints and limitati.ons 
were corroborated by credible testimony of several other witnesses; 
that during her work in 1977 she was engaged in modified work 
situation^ to-wii;; glie glVOn fSVOIQd, jobs because ‘
of her limitations and she was- not required to rotate duties with 
the other employees and was able to use a stool and pillow at 
times during her work hours.

The 7vLJ found, that claimant's early employment back
ground included picking turkeys and working in a sawmill (Dr. 
Kimberley in his 1974 report indicated claimant would not be 
able to return to work in a sa\-miill). Claimant also attended 
bar for approximately 11'years and has worked for the employer 
in the canning business for approximately 24 years.

I The ALJ found that claimant had established that her 
condition had,worsened since Harch 2S, 1974 when her claim was 
closed with an av;ard of 112® for 35% unscheduled low back dls-- 
ability.- The medical and lay evidence indicated a deterioration, 
in her condition and capacity to work and a substantial portion 
of the general industrial labor market is now precluded to claim
ant although she can work and did work through November 7, 1977 
for short hours and in the easiest job available.

; The ALJ concluded that claimant's condition was medi
cally stationary at the t'ime’of the hearing, therefore, he in
creased her award from 35% to 75% of the maximum allowable by 
statute for unscheduled disabili.ty to- adequately compensate her 
for her permanent loss of wage earning capacity and reversed the 
denial of her claim for aggravation,

III
I . The Board, after de novo review, finds that claimant 

has failed to prove that her condition has worsened since the 
last award or arrangement of compensation on March 28, 1974.
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Dr. Kimberley, on January 16, 1974, indicated claimant was 
moderately disabled and recommended that her claim be closed 
on that basis. At that time he advised claimant to lose weight 
and also advised her to return to her work in the cannery.,

Dr. Gripekoven, on January 29, 1976, stated that be
cause of claimant's current problem, he felt she was disabled 
for heavy physical work but could be employed on a full time 
basis in a sedentary-type job. His examination of claimant on 
February 24, 1974 revealed little change in claimant's condition 
since his last examination in January 1976. He stated that al
though claimant was subjectively somewhat worse, her condition 
remained relatively the same and there had been no specific re
injury, A<jain, he said that although claimant could not do 
heavy physical work she could perform more protected sedehtSJfy 
work and, indeed, appeared to tolerate the seasonal work when 
available without any difficulty. He recommended specific treat
ment at that time.

As indicated in the ALJ's order, when claimant first 
returned to work after her surgery she was assigned to a job 
which proved to be too difficult for her to handle and she was 
later transferred.to a lighter-type job indicated as "finals"
(the last inspection job o £ processin.?‘VsgstablQS). A co-worJceri who had knovm claimant for 10 years and worked with her in the 
cannery, stated that claimant performed the same job she had and 
in the same way that she did; claimant performed 100% just like 
everyone else. Claimant was told by the other workers that she 
didn't have to rotate belts but could stay on what was considered 
an easier belt but even though the belt was easier claimant still 
did the same amount of work as the others. Based on her co-worker's 
observations of claimant's work, it appears that claimant stayed 
on the job all day, but she did sit down once in a while v;hile
woricing.

The personnel manager stated that claimant had senior
ity with the organization and could work year around if she per
formed the functions of a "repack operator"; the company is 
unionized and seniority principles are follov/ed. He testified- 
that claimant could work as little as one to two days a week 
but that in 1977 claimant had worked six days in some weeks and 
once in a while worked overtime. He further testified there 
had been no complaints about claimant’s work, that she had a 
good record with the company and was well liked.

The Board concludes that there has been no definitive - 
evidence produced in behalf of claimant to indicate that her 
condition has materially changed since the Determination Order 
of March 28, 1974. ORS 656.273(1) provides that after the last 
award or arrangement of compensation an injured worker is entitled 
to additional compensation, including medical services for wor
sened conditions resulting from the original injury. X-rays 
taken by Dr. Kimberley in 1973 indicated a solid fusion L5-S1.
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Dr. Fitchett, in 1974, 'found that the fusion was quite solid, how
ever, claimant was still complaining of low back and left thigh 
pain. ' Dr. Fitchett did not indicate there was any need to re
open claimant's claim although he placed certain limitations upon 
her work activityi ;

The Board relies heavily on the reports of Dr. Gripe- 
koven, especially his last report in which he indicated unequivo
cally that the claim need not be reopened for treatment, that 
there 'was no basis for reopening and refrained from commenting 
upon the fact that c-baimant's disability should have been greater 
than that for v;hich she had received benefits. In fact, there 
is no medical evidence that indicates that claimant's disability 
is greater than that awarded her in 1974.

Aside from Dr. Gripekoven's reports, the medical docu
mentation merely restates the fact that claimant continued to 
have recurrent low back pain but does not support her claim for 
aggravation.

Claimant has worked from 1974 through the season in 
1977, limiting herself to seasonal work involving the processing 
of fresh vegetables. It appears that many of the limitations 
relating to claimant's work activities have been placed upon 
claimant by herself and ;of her own choice rather than pursuant 
to the directions or instructions of her doctors or employer.

The Board concludes that claimant has not sustained 
the burden of proving her condition has worsened since the last 
arrangement or award of compensation in 1974 and therefore the 
denial of her claim for aggravation was properly denied.

I
The Board further concludes that the medical evidence 

indicates that the award! of 112° for 35% of the maximum allowable 
by statute for an unscheduled disability adequately compensates 
claimant for any loss of wage earning capacity suffered as a re
sult of,her industrial injury which occurred on September 1,
1972.

ORDER
The order of the ALJ, dated December 16, 1977, is

reversed
The denial of claimant's claim for aggravation made 

by the employer on September 26, 1977 is approved and the De-- • 
te.rminat:'ion Order of .March 2R, 1977 which awarded claimant 112 
for 35% unscheduled low bac^v. disability is reaffirmed.
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JULY 31, 1978SAIF CLAIM NO. ZC 323179

WILLIAM L. GATENS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

Claimant sustained a compensable injury to his 
left foot on August 26, 1971 including laceration between 
the first and second toes, a transverse and vertical frac
ture of the distal phalanx of the great toe and a transverse 
fracture of the distal end of the first phalanx of the second 
toe. After hospitalization for this problem claimant was re
leased on September 2, 1971. He had to use crutches. Claim- 
ant returned to work 4ft NaVSfflfeSr 1, 1971 and th@ Claim W35 
closed on November 30 with compensation for time loss bene
fits only.

Dr. Robert Fry requested'that claimant's claim be 
reopened on April 4, 1972 for examination and treatment; 
there is no record of any time loss being paid.

Dr. Fry again requested reopening of claimant's 
claim on March 20, 1975 which was done. On November 13,-1975 
a partial proximal phalangectomy of the left second toe was 
performed. The claim v;as again closed on April 16, 1976 
with time loss benefits paid from November 13, 1975 through 
January 14, 1976 and compensation equal to 25% of the left 
second toe.

Dr. Fry, on October 27, 1977, again requested re
opening of the claim. A total phalangectomy of proximal pha
lanx of the second left toe was done on December 18, 1977.
The Fund voluntarily reopened claimant's claim on January 24, 
1978 .

Claimant was released for work by Dr. Fry on Jan
uary 9, 1978.

The Evaluation Division of the Workers' Compensa
tion Department was requested on June 19, 1978 to issue a 
determination of claimant’s disability. It tfl3t
.claimant be granted time loss benefits from December 18,
1977 through January 9, 1978 and additional compensation 
equal to 25% of the left second toe.

The Board concurs with this recommendation.

m

-114-



ORDER
Claimant is hereby granted temporary total dis

ability compensation~frbm December 18, 1977 through January 
9, 1978 , less time v/orked.

IClaimant is also granted an additional award of 
compensation equal to 1® for 25% of the left second toe. 
These awards are additional to previous av/ards received by 
claimant for this injury.

JULY 31, 1978WCB CASE NO, ^ 77-4090
MARK D. KITZMT^, CLAIMANT
James O'Neal, claimant's Atty. 
Keith D, Skelton, Defense Atty. 
Request for Review by Employer

Reviewed ..by Board Members-Moore and Phillips.

The employer jrequests review by the Board of the Admin
istrative Law Judge's (ALJ) order which remanded to it claimant's 
claim for a right knee condition resulting from an industrial ac
cident on September 14, '1976 . The- carrier had denied the claim 
on May 20, 1977. j

On September ‘14, 1976 claimant suffered a compensable 
injury and insofar as it related to his right ankle the claim had 
been immediately accepted and remains at the present time in an 
open state.

I ^
Claimant is 20 years old and has been employed by the 

employer for approximately 22 months. On September 14, 1976 while 
descending.a ladder he slipped and fell to the ground, landing on 
his right side. He immediately filed a claim for a right ankle 
injury and was sent—to the Douglas Community Hospital. X-rays 
were taken of the right foot and a diagnosis of right foot con
tusion was made by Dr. Alavezos. In all the early medical reports 
there was no mention made of a knee injury.

On April 5, 1977 claimant was admitted to the hospital 
for a right knee arthrogram and, allegedly, on that date, he gave 
a history to the anesthesiologist that he had been having occasion
al effusions of the right knee for some six months. The arthro
gram indicated definite damage in the right knee and a medial 
meniscectomy was performed by Dr. Streitz, an orthopedic surgeon, 
who stated he was not aware of a possible industrial injury to the 
right kriee when the surgical repair v;as undertaken. Dr. Michalek, 
a general practitioner, denies any knowledge of a knee injury dur
ing the time of his treatment of claimant through March 16, 1977.
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The claimant contends that he discussed the knee in
jury with his co-workers, with his supervisory personnel at the 
plant and also with his parents and employees of a local health 
spa where he took whirlpool treatments. A co-worker testified on 
behalf of the defense and stated that as far as he could recall no 
mention of a knee problem had ever been made by claimant although 
he had heard claimant complain about his right ankle.

The ALJ found Glaiman. wa? an ^vid skier, althoughhe testified that in the winter of 1976-1977 he did not ski at 
all because of his right knee condition. It was also well known 
that during the 1976-1977 season there was very little snow in the 
skiing areas. Claimant contends that the right knee condition 
persisted throughout the winter months and, in fact, since the 
industrial injury of September 14, 1976. He denied any interven
ing traumatic event and any precipitating event involving the 
right leg and knee.

The ALJ found no dispute of the fact that on April 5, 
1977 claimant suffered a longitudinal tear of the right medial 
meniscus which required surgery. This was 6-1/2 months after 
his industrial injury. Immediately following his injury in Sep
tember 1976 claimant returned to work for about a week utilizing 
crutches. In February 1977 he suffered bronchial problems which 
were unrelated to his work but serious enough to require hospital
ization which kept him from work. Claimant had not returned to 
v?ork when the right knee condition was diagnosed on April 5, 1977, 
therefore, claimant had not been working from the middle of Sep
tember 1976 to Aprii 1$77.

The ALJ found that claimant admitted that the right 
ankle gave him the most problem with respect to pain and weakness 
and he concluded that this condition could easily mask the condi
tion of the right knee particularly to a lay person. Claimant 
testified that his "leg" hurt, including the knee area, but he 
assumed this was from the ankle injury and it was this injury 
that he reported and spoke about to his co-worker. As the ankle 
injury subsided claimant became more aware of his right knee 
condition and when he was taken off work in February for the 
bronchial problem, this stayed the necessity for making a deci
sion on what to do about his right leg -problems.

The ALJ found that when claimant knew that he soon 
would be released to return to work following his lung problems 
he felt he must determine what was causing his right knee pain 
and for that reason he made an appointment to see Dr. StreitS.

The ALJ concluded that the time span between Septem
ber 14, 1976 and February 1977 did not prove that claimant had 
not sustained a knee injury in September 1976, absent a showing 
.of any intervening traumatic event. Claimant had been able to 
perform his day to day duties for 22 months prior to the injury 
on September 14, 1976, indicating that he had no knee condition
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at that time. Vlhen claimant fell from the ladder on his right 
side, he apparently injured both his right foot and riaht ankle 
and it is reasonable to accept the fact that he also injured his 
right knee at the same time.

'The Board, on de novo review, finds that after the 
injury of September 14, 1976 claimant immediately filed a claim 
stating he had injured his right ankle and he was treated for 
this injury at the Douglas Community Plospital. X-l?Sy2 WQfQ tdJCQn 
of his right foot but there is no hospital nor medical record 
which indicates any injury to the right knee. The lay evidence 
indicates that claimant made no complaint about his right knee 
for several months, in fact', it v/as not until February 16, 1977 when cl*aimant was admitted to the hospital for a tonsillectomy 
that hej began to make complaints about his knee. He then saw 
Dr. Str'eitz who performed an arthrogram. The Mercy Medical Centerrecords], of ftpril 18 ) 1377 "This 20 year old gentleman
was.seen with a history of recurrent popping of his right knee 
without' incident of injury."

I■ The Board finds that although claimant testified that 
he discussed his knee injury with his co-workers and his parents 
and friends at a local health 'spa, none of these people appeared at the jhearing to corroborate his testimony. ’Claimant had the 
opportunity to produce this corroborative testimony and, knowing 
that it was necessar^j^ to support his case, his failure to produce 
it raises a presumption that such testimony would have been ad
verse to his contention. In fact, a co-v.orker testified on be
half of the defense, stating claimant had made no complaints 
about a knee problem. Dr. Streitz said that no one had ever reported jan industrial injury to him and Dr. Michalek had-no re
port of any. injury.

The Board finds there is an absolute lack of any evi
dence whatsoever connecting the knee condition to the injury. 
Claimant never complained to his doctors that he hurt his knee at the I same time that he hurt his ankle and if he spoke about it 
to anyone else he did not produce these people to testify in his behalfl

I
I The Board concludes that the medical evidence sup

ports a finding that claimant injured his ankle on September 
14, 1976, the claim for which has been accepted and is now in 
open status, but he did not, at the same time, suffer any in
jury to his right knee. Therefore, the denial of claimant's 
knee problem made by the carrier on May 20, 1977 should be approved J

reversed.

ORDER
The order of the ALJ, dated January 25, 1978, is
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_ _ The denial by Liberty Llutual Insurance Company of any
responsibility for claimant's right knee problem resulting from 
an industrial injury on September 14, 1976 is approved.

WCB CASE NO. 77-4991 JULY 31, 1978

DOROTHY McIVER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips,
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order affirming the Determination Order, 'dated 
June 27, 1977, which awarded claimant additional compensation 
for temporary total disabiiity faut HO additional OOWgi^nsation 
for permanent partial disability. Claimant's claim had been 
first closed by a Determination Order dated January 23, 1974 
which awarded her compensation for temporary total disability 
and 32° for 10% unscheduled disability for her back injury. 
Claimant contends she did not refuse offered medical treatment 
and is entitled to an award of additional permanent partial dis
ability.

Claimant, at age of 41, while employed as a wait
ress, sustained a compensable injury to her back on June 17,
1972 while lifting a bus tray. This injury was diagnosed.by 
Dr. Eckhardt as an acute low back strain. Claimant received 
conservative treatment and was released for light work on Aug
ust 11, 1972. Dr. Eckhardt■noted any bending or lifting aggra
vated her back discomfort and referred claimant to vocational 
rehabilitation in April 1973.

Dr. Qsntsnbein) after Qxamining alaimant, reported 
that she had intermittent aching in her low back, right hip and 
leg with no regular pattern and was aggravated by bending, vacuum
ing, or sitting. He felt claimant had a recurrent low back strain 
and advised a change of occupation. Too much lifting and twisting 
was required working as a v/aitress.

Claimant was found to be medically stationary on Nov
ember 26, 1973 and the first Determination Order was entered on 
January 23, 1974 granting claimant 32° unscheduled disability.

In February 1975 claimant was hospitalized for back 
pain which radiated into her thoracic spine and into her neck.
She also complained of pain in her legs and reported she would 
stumble and fall while walking. Her left leg would become cold 
and numb. Dr. Ragsdale diagnosed chronic lumbar strain possibly 
secondary to arthritis and suggested conservative treatment.
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I Dr. Eckhardt in August 1975 was unable to explain 
claimant's worsening conditionHe felt claimant had been unable tojwork since November 1974 because of her back problem.

A stipul-ation approved on October 20 , 1975 reopened 
claimant's claim for medical treatment with payment of time loss
benefits to begin on DQCQinbQr 3, 1974.

I Claimant v/as again hospitalized on December 3, 1975 
for back pain. Dr. Vigeland diagnosed chronic cervical, thor
acic lumbosacral pain with no demonstrable neurologic deficit.

After being released, claimant v/as examined by the Or
thopaedic Consultants in January 1976. They reported claimant 
had refused treatment at the Pain Clinic. Their diagnosis was 
lumbosacral sprain, probable narcotic addiction, and a hysterical
neurotic personality | They thought ?i^imant v/as medically stationary andj needed psychiatric treatment. Dr. Eckhardt disagreed;, he 
felt claimant needed further medical treatment and believed it v/as 
possible claimant was addicted to codeine, but claimant was not 
currently' using any medication .with codeine.

j Dr. Parvaresh, in April 1976, opined claimant needed 
psychiatric treatment because of a neurotic disorder associated 
with psychophysiological musculoskeletal disorder. Her main 
problem's were tension, feeling of depression and inability to 
ventilate her feelings. Claimant was hesistant to begin psychia
tric care. Dr. Parvaresh felt claimant's industrial injury ag
gravated her pre-existing disorder and that if claimant refused 
psychiatric treatment, there was little anyone could do and she 
would be stationary with a disability of 20%. Dr. Eckhardt con
curred that claimant would benefit from psychiatric treatment.

Claimant was hospitalized in September 1976 and Dr. 
Parvaresh suggested electro therapy -for her depression which 
claimant refused. She was discharged after two weeks; her con
dition was improved but she needed continuing treatment.

Dr. Anderson reported in January 1977 claimant did not 
sustain a neurologic injury or a bony injury and all examinations failedjto reveal neurologic abnormalities. He opined claimant 
had chronic post-traumatic anxiety depression with multiple so
matic complaints centered upon her musculoskeletal system.

The Orthopaedic Consultants reported in April 1977 
claimant continued to complain of constant low back pain radiat
ing into her lower extremities, but more severe now than at the 
time of their last, examination. Claimant also reported head
aches. I The doctors' diagnosis remained the same and they felt 
.that the cervical pain related by claimant was not related to her 
injury: They were unable to determine if claimant was psychia-
trically stationary and suggested psychiatric treatment and wean
ing from medication; she was found stationary neurologically and 
orthopedically with a mild loss of function of her back.
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The Second Determina^isn Orflcr dated JunS 27, 1977' was
granting no additional award for permanent partial disabil

ity.
Claimant again was hospitalized for 10 days in August 

1977 for conservative treatment by Dr. Eckhardt, who suggested 
claimant might benefit from treatment at a pain clinic.

Claimant had worked almost all of her adult life as a 
waitress. She C9iiipist.ed the ninth grade and did obtain a ged 
through vocational rehabilitation in November 1973 and returned 
to her employer and worked as a manager. Claimant has an appar
ent talent for writing children’s stories and has completed on 
her own a v/riting course and desires to take a correspondence 
course specializing in writing children stories.

Claimant testified that because of her back oroblem 
I nV longer drives dnd thst Wdlkmg, lifting, sitting in one posi

tion for a long period of time increase her pain and that she has 
trouble bending, or stooping and occasionally uses a cane.

The ALJ concluded, based on all the evidence, that 
claimant was not permanently and totally disabled and because 
she has refused treatment from a psychiatrist and shock therapy 
at the pain clinic, she was not entitled to any increased award 
for permanent partial disability.

The after de novo rnuiew, does not find that the
claimant ever rejected treatment at the Pain Clinic. She did ap
parently have trouble with Dr. Parvaresh and the treatments he 
suggested, such as electrotherapy. Dr. Parvaresh found that 
claimant.'s pre-existing condition was aggravated and opined that 
claimant had a 20% disability. Dr. Eckhardt found claimant was 
unable to return to any waitress type of work.

The Board concludes, based on all the evidence, claimant 
is entitled to an increased award to compensate her for her loss of 
wage earning capacity and increases her award of 10% to 40% of the 
maximum.

The Board recommends that claimant be referred to the 
Pain Clinic for treatment and that the Disability Prevention Divi
sion provide sufficient funds to pay for the correspondence course 
in writing children's stories which claimant desires to enroll in.

ORDER
The Administrative Law Judge's order, dated December 23, 

1977, is reversed.
Claimant is hereby awarded compensation equal to 128® 

for 40% unscheduled disability for her back injury. This award is 
in lieu of and not in addition to any prior awards of compensation.
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WCB CASE NO. 76-7189 JULY 31, 19 7.8
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RONALD dI McN/JTT, CLAIJ^T
Pozzi, Wilson, Atchison, Kahn & !

O'Leary, Claimant's Attys.
Davies, Biggs, Strayer, Stoel 

& Boley, Defense Attys.
Souther,! Spaulding, Kinsey,' Williamson &

Attys.
SAIF, Lepal Services, Defense Attys. 
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant appeals the Administrative Law Judge's (ALJ) 

order v/Hich awarded him temporary total disability benefits 
for November 2-10, 1975, November 17-29, 1975, January 5-16,
1976 and March 18 through April 2, 1976; ordered the Fund's de
nial set aside; granted claimant 32® for 10% unscheduled dis
ability; 
be' paid

ordered the University of Oregon Medical School bill 
by the Fund; and granted an attorney's fee to his attor

ney of ^800. The ALJ denied claimant's request for any penalties.
j Claimiant contends he is entitled to: (1) an additional

period of temporary total disability, (2) penalties for the Fund's 
unilateral termination of his benefits, (3) penalties for the Fund's 
failure 
and (4)

to pay University of Oregon Health Sciences Gentef 's bill, 
an increased award of permanent partial disability.

Claimant, 30 years old at the time of his injury, was 
employed on a full-time basis as an apartment manager for Beauti- 
home Properties .and on a part-time basis for Beautihome Services 
repairing and cleaning up buildings. He sustained an injury to 
the middle toe of his right foot on October 4, 1975 while clean
ing up an apartment v/hile in the employment of Beautihome Proper
ties, which was a non-complying employer. Claimant filed claims 
with both employers. The Fund accepted the claim on July 12,
1976 and Fireman's Fund, the compensation carrier for Beautihome 
Services, accepted the claim on November 22, 1975. .

Claimant cleaned and bandaged, his toe after his injury, 
but later requiired medical treatment. Dr. Anderson found an in- 
fection|on toes 2-5 of claimant's right foot diagnosed as severe 
pyoderma. He prescribed medication and soaking of the feet.

Claimant, after being treated for two weeks, did not 
respond and was transferred to the University of Oregon Medical 
School. Claimant's history revealed he had a previous oroblem of 
an eczema-like reaction on his hands and feet. Dr.' Hanifin diag
nosed generalized eczematous dermatitis; mixed bacterial toe web 
infection; also', external otitis; beta strep; Group A olecranon 
bursitis; impetigo of the left knee and alchoholisra.
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Dr. Chamales reported in February 1976 that claimant 
was hospitalized at -the University of Oreaon He^ith SCienC^S CGH- 
tSf^tWlCU for eczema, gram negative toe web infection and
an infection of his elbow which required surgery. He noted that 
claimant's skin was sensitive because of his eczema and especially 
sensitive and susceptible to skin infections. He opined'claimant 
would be unable to do many jobs because handling of materials such 
as paint or chemicals might irritate his eczema.

On July Is, 1976 Beautihome Properties was declared to 
be a non-complying employer and the claim was referred' to the Fund 
for processing and payment of benefits.

A report from the University of Oregon Health Sciences 
Center on September 20, 1976 related that claimant's injury of Oct
ober 1975 led to his need for hospitalization. It also indicated 
the claimant's allergy condition was unrelated to his toe injury, 
but that the latter prolonged claimant's condition. The physician 
reported that claimant's work would have sensitized him and that 
his injury was resolved.

A Determination Order, dated November 12, 1976, awarded 
claimant compensation for temporary total disability from June 3, 
1976 through August 11, 1976 only.

Drs. Taylor and Storrs both felt in March 1977 that it 
was reasonable to assume that the hospitalizations, and possibly 
the allergic contact dermatitis, were either caused or exacerbated 
by the type of work claimant was doing in October 1975. They 
noted claimant was extremely allergic to chemicals found in rubbers 
or paints.

On June 29, 1977 Drs. Chamales and Storrs reported claim
ant had been hospitalized on November 2-10, 1975 for infectious 
eczematous dermatitis; November 17-29, 1975 with an olecranon bur
sitis of the left elbow; January 5-16, 1976 for infectious derma
titis and gram negative toe web infection, and from March 18, 1976 
to April 2, 1976 at which time claimant was found to have contact 
eczematous dermatitis. They felt claimant WdS UnablQ tO WOfk Uhtil 
Ills contrition improved and should not work as a painter because it 
would expose him to many substances to which he was allergic. 
Claimant had been treated on numerous occasions at a clinic. Drs. 
Chamales and Storrs noted that claimant's condition would stablize 
and then would flare up and take weeks to months to clear enough 
to allow claimant to work. They opined that between October 4,
1975 and March 28, 1977 claimant's contact allergic dermatitis had 
become secondarily infected numerous times and during a major por
tion of this time claimant was unable to work.

On September 1, 1977 the Fund acknowledged that claim
ant's injury of October 1975 aggravated his pre-existing dermatolo
gical problems but such aggravation was temporary. Therefore, it 
denied any responsibility for his subsequent dermatological prob
lems after August 11, 1976, the date his claim was closed.
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The University of Oregon Health Sciences Center bill for 
treating claiinant amounting to'j...$.6,843 was denied by the Fund.

Dr. Chamales, senior resident dermatologist, testified 
at the hearing, [that the cut claimant.suffered in October 1975 al
lowed bacteria on the skin to enter his bloodstream and caused 
claimant’s skin to erupt. He believed claimant had a permanentt ' ^ ^sensitization which 'will recur any time he contacts certain substances] He felt it was probable that the allergic contact derma
titis developed ■suLsequ^htiy and aftQi thQ Infectlon.

I Claimant now drives a bus; he has an 11th grade educa
tion and is now junable to return to any of his previous jobs due 
to his condition.

The ALJ found claimant was' entitled to temporary total 
disability for the periods he was hospitalized as set forth in
the Juht 29, 1977 letter from the University of Oregon HealthSciences Center. He refused to assess any penalties, but did 
order the Fund to pay $6,843.40 to the University of Oregon. He awarded]claimant compensation equal to 32° for 10% unscheduled 
disability and set $800 as. an attorney's fee, payable by the Fund 
•to claimant's attorney.

* -V* • ^ ,
The Board, after de novo review, finds claimant is en

titled to time loss from June 6, 1976 to'August 11, 1976 , less 
time worked and less any compensation paid by Fireman's Fund dur
ing thab period of time, but assesses no oenalties.

versity
The Board feels that the Fund's failure to pay the Uni' 

of Oregon hospital bill was unreasonable and a penalty
equal to 25% of the amount of that bill should be assessed.

The Board concludes claimant is entitled to a greater 
award for his permanent partial disability. Claimant's toe in
jury and resulting infections have resulted in contact dermatitis 
of a systemic nature. Claimant is barred from all of his prior forms o|f employment. He is unable to work where there is expos
ure to Ipaint, rubber and plastics. He is unable to wear heavy 
boots and is re^quired to keep his feet v;ell aired. Therefore, 
he has suffered a greater loss of wage earning capacity than that 
for which he was awarded by the ALJ.

ORDER
The Administrative Law Judge's order, dated October 28, 

1977, i]s modified.

j Claimant is entitled to the award of compensation for tern- porary total disability from June 3, 1976 to August 11, 1977 made by the iDetermin'ation Order of November 12, 1976, less time worked 
and less any compensation paid by the Fireman's Fund durinc the same time perio'd.
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Claimant is granted additional oompansati6n in a sum equal to of the University of Oregon Health Sciences Center's medical '
bill of $6,843.40 because of the Fund's failure to pay said bill.

Claimant is granted an award of compensation equal to 
128® for 40% unscheduled disability for his dermatitis condition 
resulting from his October 4, 1975 injury. This award is in lieu 
of the award granted by the ALJ's order which is affirmed in all 
respects not in conflict with the directives of this order.

Gl3iin&ht*s attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal to 
25% of the increased compensation granted by this order, payable 
out of said compensation as paid, not to exceed $2,300.

JULY 31, 1978WCB CASE NO. 76-4805 
MARY H. OVERSTREET, CLAIMANT
Frankiinr Bennctty Ofelt £ Jolles,Claimant's Attys.
Bruce Bottini, Defense•Atty. 
Request for Review by Claimant

Reviewed, by Board Men±>ers Moore and Phillips.
The claimant seeks review by tl^§ Bwaid Of the AdminiS" 

tYAtive Law Judge's (ALJ) order which approved the Determination 
Order of August 26, 1976 whereby claimant was granted compensation 
for temporary total disability from March 22, 1975 through April' 
16, 1976.

Claimant initially injured her back during April 1974 
while employed as a LPN. Claimant was still undergoing treatment, 
although she had returned to work, when she again .injured her back 
on March 4, 1975; the injury was diagnosed as a chronic postural 
lumbosacral strain superimposed upon a partial sacralization of 
L5.

Claimant was offered postural and gait training pro
grams at Em.anuel Hospital; however, on June 10, 1977 a report- from 
Dr. Gritzka indicated that claimant's therapist had stated claim
ant had attended only five of the twelve scheduled sessions. 
Claimant denies she was that lax in attendance, but the therapist's 
impression is that claimant really doesn't follow through well at 
home with the postural and gait training principles, if she does 
them at all.

Dr. Gritzka stated that enrollment in the Disability 
Prevention Division was indicated and, if an effort to decrease 
her somatic and subjective complaints, was to be made, she should 
probably require enrollment in the Portland Pain Rehabilitation
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CentGri | It W^5 his that claimant was nearing a medicallystationary point! and claim closure in the near future would be 
appropriate. '

! During January 1976, while claimant was at the Portland 
Pain Rehabilitation Center, marked psychophysiological musculo
skeletal disorder was confirmed; claimant was found to be poorly 
motivated and the program was unsuccessful. Claimant was dis
charged! in January, however, she received fOT tQIH"
porary total disability until April 16, 1976.

iI During February and March 1976 claimant was treated 
by Dr. Mueller for a January 1976 automobile accident in which 
she injured her .left .shoulder, knee and low back region. Claimant did!not reveal to Dr. Mueller until her second visit that 
she had]suffered an industrial back injury. Later, Dr. Mueller 
reported that claimant had made a recovery from her left knee 
and left shoulder automobile-related injuries but he suggested 
that Dr; Gritzka determine whether or not claimant had recovered • 
from her ihdu5h5“idl injury.

II Claimant was seen by Dr. Reynolds between December 
1976 and April 29, 1977, according to his records; according to 
claimauit. Dr. Reynolds is still treating her. In August 1977 Dr. 
Reynold's reported the psychological overlay superimposed upon 
minor injury was not'connected to the" industrial injury.

j The ALJ found that claim.ant steadfastly maintained 
that she has do.ne her best to follow through on all the train
ing programs but she refused to accept the recommendations or 
explanations of the doctors nor would she perform the exercises 
recommended by either Emanuel Flospital or the Portland Pain Re
habilitation Center.I

The ALJ found the meager evidence of perm.anent partial 
disability was not convincing. Dr. Gritzka's report of August 
31 , 1976 did no,t refute his earlier report that claimant was med
ically stationary ,• it only illustrated claimant's refusal to work.

I 'I The Board, on de novo review, finds very little medical evidence of any permanent disability; however, there is evi
dence that in her present condition, claimant cannot continue to 
work full time as a licensed practical nurse and, therefore, she 
has lost a small portion of her potential wage earning capacity 
and for this she should be conpensated.

iThe Board concludes that an award of 32° which repre
sents 10% of the maximum allowable by statute for this unscheduled 
disability would adequately compensate claimant for her potential . 
loss of wage earning capacity resulting from her industrial injury

The
f ied.

: ORDER
order of the ALJ, dated November 30,*1977, is modi-
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Claimant is granted 32° of a maximum of 320° for un
scheduled low back disability.

Claimant's attorney is awarded as a dttOI"
n§y G fse his services at Board review a sum equal to 25% of
the compensation granted claimant by this order, payable out of 
said compensation as paid, not to exceed $2,300.

JULY 31, 1978WCB CASE NO. 77-5639
William saunders, claimant
Eldon M. Rosenthal, Claimant's Atty. -
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members lloore and Phillips.

Claimant seeks review by the Board of the Administrative 
Law Judge's (ALJ) order which affirmed the March 17, 1977 Determin
ation Order whereby claimant received no additional permanent dis
ability above the 48° awarded him by an earlier order.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ., a copy of which is attached hereto 
and, by this reference, is made a part hereof,^

ORDER
The order of the ALJ, dated January 26, 1978, is affirmed.

JULY 31, 1978WCB CASE NO. 77-7544
ROBERT M. SEATON, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

A request for review, having been duly filed with 
the Workers' Compensation Board in the above entitled matter 
by the claimant,- and said request for review now having been 
withdrawn,

IT IS THEREFORE. ORDERED that the request for review 
now pending before the Board is hereby dismissed and the order 
of the Administrative Law Judge is final by operation of law.
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WCD CASE NO. 77-3622 JULY 31, 1978

RICHARD STRIT-T,..claimant 
Bryant Guyett, Claimant's Atty.
SAIF, Legal Services, Defense Atty.Request |for Review by the SAIF

j Revi^w5(5 by Board Mombers Moore and FhiiiipsT1I The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) Opinion and Order which ordered jthe Fund to assume the reasonable and necessary cost for 
claimant's move to Redmond, Oregon and to pay claimant's attor
ney $600 as a reasonable attorney feer'but did not assess any 
penalties. The Fund contends moving expenses incurred by claim
ant are I not reimbursable under ORS 656.245 .

j Claimant, a 38-year-old chip truck driver, developed a contact dermatitis condition WhiCh hQ filEt ROtiCgd in JdnUS^y 
1976. Claimant was found to be allergic to wood products. Dr.
riaeyens 
in late

advised claimant to move to central Oregon v/hich he did 
1976 .

I A Determination Order, dated May 17, 1977, awardedclaimant compansation‘equal to 15° 5% unscheduled disability
resulting from dermatitis.

The claimant requested that the Fund pay for his mov
ing expenses to Redmond and the Fund, on May 23, 1977, denied 
responsibility for these expenses.

Af te 
found that ORS 
eluding "other 
the reasonable 
his industrial 
expert |medical 
the law regard! 
not unreasonabl

r the parties stipulated to the facts, the ALJ 
656.245 which speaks of "medical services" as in- 
related services" was broad enough to include 
and necessary cost of claimant's move because of 
injury and which had been done upon the basis of 
advice. He found that due to the uncertainty of 
ng such moving costs, the denial by the Fund was 
e and did not assess penalties.

I The ALJ ordered the Fund to assume the reasonable and 
necessary cost for claimant's move to Redmond and awarded the 
sum ofj$600 as and for a reasonable attorney fee to claimant's 
attorney.

I The Board, after de novo review, affirms the ALJ's 
Opinion and Order. The parties did not make an issue out of- 
claimant's need to move because of the dermatitis. The sole is
sue raised was the legal question of the Fund's responsibility 
for payment of moving expenses.

The Board concludes, based on the record, that ORS 656 
245 is broad enough to provide for the payment of moving costs
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where the moving is required because of claimant's condition which 
is work-related and is don^ putSUant tO m0diCAl advioe.

ORDER ■
The Administrative Law Judge's order, dated January 

16, 1978, is affirmed.

Claimant's stUmSy l5 hCIgby grSntQd a yeaS&h&Lle attorney's fee for his services in connection with this Board review 
in the amount of $350, payable by the Fund.

Q

WCB CASE NO. 77-473 AUGUST 3, 1978

JOSEPH ALBERT, CLAIMANT 
Hess & Hess, Claimant's Attys.
SAIF, Legal Services^ Defense Atty.Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which found claim
ant to be permanently and totally disabled.

Claimant, a 40-year-old oyster shucker, sustained a 
compensable injury on May 16, 1974 when he twisted his right
wtist opening oysters. Dr. Caron dia^hbsed sprain bf the
right wrist.

Dr. Stolzberg reported in July 1974 that he found 
injury to the nerves of claimant's right hand. He felt there 
was also some soft tissue involvement.

I

Claimant received conservative treatment consisting 
of a splint, a sling and physical therapy. Nerve conduction 
studies were normal.

Claimant was admitted to the Pain Clinic on January 
20, 1975 with an admitting diagnosis of causalgia right hand.
Dr. Newman found claimant was not motivated to return to work 
and had questionable motivation for rehabilitation. He diagnosed 
hysterical conversion with significant secondary gain in the 
form of disability benefits. He felt claimant was imitating 
his wife's disability (she is permanently and totally disabled). 
Claimant has a 4th grade -education and is illiterate. Claimant, 
while employed, made $450-$475 per month, but indicated he would 
refuse any type of employment where he did not take home $1,000 
per month.
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Dr. Pasquesi reported in April 1975 that claimant 
complained of pain in the right^wrist. Claimant was still 
wearing ja splint, but there was’hb atrophy. Dr. Pasquesi 
found 100% impairment__of the forearm or hand; claimant was medicallly stationary. Dr. Begg concurred'.

I A Determination Order, dated August 29, 1975,
awardQd jclsimant compensation fot time loss from i6,
1974 through August 11, 1975 and 135° for 90% loss of his 
right forearm. However, claimant entered an authorized vo
cational program and his claim was reopened on February 18,1976. I ■

I Dr. • Seres“"Of the Pain Clinic-reported in March 1976 
that he I had again examined claimant and suggested treatment
with i ttanscutaneous Stimulatsti no neurological problems
were found.

j

I On March 17, 1976, the Disability Prevention Divi- ' 
sion withdrew their referral for vocational rehabilitation.

I II Dr. Begg indicated in April of 1976, based on the' 
length of time he had treated claimant and the lack of any ob
jective! evidence , that he felt claimant's problem was psycho-logicall

i
I The Orthopaedic Consultants found ciaimanb's condi

tion tol be stationary in September 1976 and recommended no further! treatment. The diagnosis was a sprain of the right 
wrist, by history, and functional overlay. They felt claim
ant could return to the same occupation.

I Dr. Perkins, a psychologist, indicated that, based 
on claimant's illiteracy, difficulty in working with numbers, 
lack of vocational skills, very poor vocational aptitudes, 
physical health problems and poor education, he was unemploy
able. iClaimant had a moderate degree of depression and anxiety and rel^ated it to his industrial injury and subsequent predic
ament w'ith emotional upset (primarily chronic neurotic adjust
ment) being related to causes apart from the accident., Dr.
Begg concurred v^^ith this report.

j A Determination Order, dated November 15, 1976, found 
claimant was not entitled to any additional award of compensa
tion for permanent partial disability but granted him additional 
compensation for time loss from January 15, 1976 through Septem
ber 8, 1976.

Dr. Gritzka reported in May 1977 that he felt claim
ant's brimary impairment was psychiatric in nature. He found 
claimant had the,behavior of a person with a causalgia of the 
hand, but did not have any physical findings to support this.
The use of a transcutaneous nerve stimulator had not benefited
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him. Dr. Gritzka opined claimant was totally disabled but he 
had nothing to suggest in the way of treatment.

Claimant, in March 1976, had been in a sheltered 
workshop for four days, but refused to return because of the 
wage he was being paid, his inability to leave when he wanted 
to take his medicine, he felt that other people "looked funny", 
and .he was encouraged to use his right hand. It was the 
counselor's opinion that the sheltered workshop would be the 
highest level of eraplopgut hs could obtain due to his multi
ple handicaps.

Claimant is now 44 years old. His entire work ex
perience has been cleaning fish and shucking oysters.

The ALJ found that, based on the evidence, claimant's 
psychological condition prevented him from returning to work.
He felt claimant's motivation was suspect, but because of his
multiple handicaps motivatipn W35 immaterial. TliQrQfore, feas^d
on claimant's age, lack of intellectual resources, illiteracy, 
poor vocational aptitude, work experience and psychological 
impairment, the claimant was permanently and totally disabled.

The Board, after de novo review, finds the claimant 
is not permanently and totally disabled. The preponderance of 
the medical evidence indicates that claimant refuses to use his 
right arm. Claimant's right arm dtlOphy. TllQIG IS HOevidence of any bone injury to or disease associated with claim
ant's right arm problem. ■ The consensus opinion of the medical 
doctors is that there is no muscle or bony atrophy in his right 
arm which would indicate that there is no impairment in his 
arm.

Only Dr. Perkins relates claimant's depression and 
anxiety to claimant's industrial injury. However, she does 
not relate the subsequent chronic neurotic adjustment to his 
industrial injury.

I
Dr. Newman's diagnosis was hysterical conversion 

reaction with significant secondary gain in the form of disabil
ity benefits. He noted that compensation was paramount in 
claimant's case, since his v;ife was receiving compensation for 
permanent total disability for a similar injury. Dr. Newman 
did not feel claimant was motivated to return to work or for 
rehabilitation.

Therefore, the Board concludes, based on all the 
evidence, that claimant is not permanently and totally dis
abled, although he has sustained a significant loss of use 
of his right arm. The, Board would affirm the Determination 
Order which granted, claimant compensation equal to 135° for 
90% loss of use of his right arm.

#
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versed.

affirmed.

ORDER
The ALJ's order, dated February 27, 1978, is re- 

The Determination Order, dated August 29, 1975, is

AUGUST 3,- 1978I WCB CASE NO. 77-4924
IRICK AUTRY, CLAIMANT Errimons, [Kyle, Kropp & Kryger, 

Claimant's Attys.
Souther,' Spaulding, Kinsey, Williamson

i Sckwabi, Dsfensa Atty.
Request I for Review by Claimant

i Reviewed by Board Members Moore and Phillips.

I Claimant seeks Board review of the Administrative Law Judge's< (ALJ) order which affirmed the carrier's denial of his 
claim for neck and right leg injuries.

I The Board, after de novo review, affirms and adopts the
Opinion and Ordor of tho ALJ, a copy of which is attached hereto
and, by this reference, is made a.part hereof.

ORDER
The order of the ALJ, dated March 30, 1978, is affirmed,

AUGUST 3, 1978WCB CASE NO. 77-5810
EILEEN BENNIGHT COX, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative.Law 

Judge's (ALJ) order which affirmed the Fund's denial of her re
quest to be referred to the Northwest Pain Center.

I ■ ' :1 « The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached
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hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated January 27, 1978, is af

firmed.

AUGUST 5, 1978WCS CASE NO. 76-4547
ROBIN CRAWFORD, CLAIMANT 
Claussen, Billman, Coleman &

Stewart, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Charles Paulson, Defense Atty.
Request for Review ky Claimant
Cross-request by Liberty Mutual

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which reversed the denial of claim
ant's claim by the employer. The Hervin Company, and its car
rier, Liberty Mutual Insurance Company; approved the denial 
by the employer, 2«ality PlaStlCS Company, Iftfi., and its 
carrier. North Pacific Insurance Company, of claimant's claim 
for aggravation; and approved the Determination Order dated 
June 3, 1977. Claimant appeals that portion of the order 
which did not grant claimant a greater award for his perman
ent partial disability. The employer. The Hervin Company, 
requests that the Board determine which employer and carrier 
is responsible for claimant's condition.

Claimant, a 23-year-old married woman, injured her 
neck on March 20, 1973 while employed by Quality Plastics. 
Claimant mis§§^ wOlK fOI tWO WQQltS* ghe suffered headaches 
on the right and also had pain in her right arm and right 
hand. She returned to work in August 1973 and a Determina
tion Order, dated September 4, 1973, awarded claimant compen
sation for temporary total disability only.

Approximately a year later, while still working for 
Quality Plastics, claimant took a part time job at The- Hervin 
Company. While working at Quality Plastics, claimant was al- , 
lowed to set her own hours arid at Hervin she was "on call" to 
fill in if another employee should become ill. Her neck 
pains ceased about June 1975 and during August 1975 claimant 
went to work full time for Hervin.



m
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During January 1976 Hervin installed new machinery
and olaimant acquir@d new duties ■ her neck pain
resumed)and she saw Dr. BerseXli in April 1976 who put her in 
Meridian Park Hospital for two weeks. Claimant filed a claim 
against!Hervin on June 1, 1976 which indicated the injury 
date to be "about January 1976".

C‘laimant‘’testified that her- neck pain episode.was 
v;orse than before and that she had to, give up all outside ac
tivities including piano playing. It pained her to raise her 
arms above her head and to fold clothes and to vacuum and to 
type. Dr. Berselli continued to treat claimant and released 
her to return to work on May 25, 1976, noting that her dis- 
comfort] was "a bit better". Claimant was laid off for lack 
of work! in the fall of 1976 and she alleges that when she re
turned after the lay-off her neck problems also returned.

I Claimant was examined by Dr. Stainsby on May 7, 1976who diagnosed a chronic sprain of the cervical musculature whidh 
he felt' was an aggravation of the 1973 injury, pointing out that cl^aimant had a long and slender neck which was quite vul
nerable^ to injury. He recommended resumption of claimant's 
cervica'l traction from the initial injury. Dr. Berselli con
curred land expressed his opinion that claimant's problems 
began with her accident in March 1973 while v7orking at the 
Quality Plastics. He did not think that her current job at
Hervin was the cause of her present neck symp toms

On August 5, 1976 Liberty Mutual, which had paid 
claimant time loss benefits slightly more than eight weeks, 
advised claimant, based upon Dr. Berselli's report, that it 
no longer would pay. further compensation for the problems •• 
claimant had in January and April of 1976 as it appeared that 
those problems were an aggravation of claimant's 1973 injury.

(I On November 15, 1976 claimant filed a claim for ag
gravation against Quality Plastics which was denied by North 
Pacific on February 2, 1977.

On February 25, 1977 the Compliance Division of the 
Workers' Compensation Department issued an order pursuant to 
ORS 656.307, designating Liberty Mutual' as the paying agent 
pending determination of responsibility between the two car
riers.

On June 3, 1977 a Determination Order was entered 
whereby claimant was awarded 32° for 10% unscheduled disability 
resulting from upper back injury.

The ALJ found that when Dr. Stainsby's deposition 
was taken during November 1977 he had been advised that Dr. 
Berselli blamed Quality Plastics for claimant's present con
dition. He found that Dr. Stainsby thought the Hervin job
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was a contributing cau’se, that it would never be known whether 
or not claimant would have remained symptom free but for that 
job. In his deposition, Dr. Stainsbv stated that^ OH
the history related t6 h im Ly claimant, he would say that the 
work she was performing at Hervin materially contributed to 
her conplaints at the time she came to see him.

The ALJ concluded that the statements made by Dr. 
Stainsby in his deposition indicated that claimant had suf
fered a new injury while working for The Hervin Company.

On the issue of claimant's extent of disability, 
the ALJ found that the preponderance Of th@ QVideneS indicated 
that claimant's award of 32° for such disability was at least 
fair. He found part of claimant's symptoms were emotionally- 
induced and were not causally related to either injury. Nor 
did he feel that penalties were appropriate as the denials 
were not arbitrary.

The Board, on de novo review, finds that Dr. Stains
by on May 7, 1976 diagnosed chronic cervical sprain which he 
felt was an aggravation of the 1973 injury. He based this on 
the fact that claimant's neck structure was such that made it 
quite vulnerable to injury. Dr. Berselli, bn July 20, 1976, 
concurred in Dr. Stainsby's diagnosis of a chronic sprain of 
the cervical musculature and stated his opinion that claim
ant's problem began with her accident in March 1973, In his 
deposition taken on November 4, 1977 Dr. Stainsby did state 
that, based upon the history given to him by claimant^ 
would SUy thUt ths work that claimant was performing at Her
vin materially contributed • to her complaints at the time she 
had come to see him; however, a complete reading-of Dr. 
Stainsby's deposition strongly indicates that claimant related 
inconsistent medical histories. During Dr. Stainsby's depo
sition, he was asked if he would challenge Dr. Berselli's 
conclusion that claimant's neck condition v/as the result of 
her 1973 injury. He stated, "I would certainly say that 
job with Hervin, fyom the story she gave me was a contributing 
cause to her problem. We will never know whether she would 
have remained symptom free during that period of time or not 
without the job at Hervin." In response to this question by 
the attorney for Liberty Mutual, "... are you able to say 
that she would not have had difficulty if she had not gone to 
work for Hervin?", Dr. Stainsby replied, "No".

Oregon follows the "last injurious exposure rule" 
which places liability on the carrier on the risk at the time 
of the most recent injury causing disability. There are many 
recent decisions on cases involving the/issue of whether the 
workperson's present condition represents aggravation or is 
the result of a new injury. In each^of the cases where a 
"new injury" was found there was a specific industrial acci
dent involving an identifiable, fairly acute trauma. No
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cases have been cited which held that a second or last employer
was found to be liable under the iast injurious fUlQ
where there had been a prior ihcustrial injury and a subse
quent gradual recurrence of svmutoms with the last employer.

I!j The Board concludes that in this case claimant was 
asymptomatic for a short period of time, however, based upon 
Dr. Stainsby's original diagnosis, concurred in by Dr. Berselli, 
the claimant never fully recovered from her 1973 injury andthe work which sho did at Hervin was an aggjrsvation of her ori-
ginal injury sustained while in the employ of Quality Plastics.

! With respect to the extent of claimant's permanent 
disability, the Board finds that the medical evidence clearly 
indicates that claimant has suffered a substantial amount of 
potential wage earning capacity. The very fact that her work 
at Hervdn aggravated her initial injury presents a strong indi-
oation ,that claimant cannot continue in types of work which
would involve repeated movements of her neck v;ithout recurring- 
pain V7h';ich would be sufficient to disable her. The Board con
cludes 'that the award of 32*^ which represents 10% of the max
imum is; insufficient and should be increased to 80° which is 
25% of 
bility.

the maximum allowable for claimant's unscheduled disa-

I The Board further concludes that North Pacific Insur
ance must reimburse Liberty Mutual for all compensation which 
it has ipaid to claimant as a result of the .307 order of Feb
ruary 25, 1977 and must pay claimant compensation for temporary 
total disability from November 15, 1976, the date the carrier 
received Dr. Stainsby's report of aggravation and until Feb
ruary 2, 1977, the date of claimant's claim against Quality 
Plastics. The Board agrees that the assessment of penalties 
would not be appropriate under the circumstances of this case.

The Board also finds that claimant's condition is 
medically stationary as indicated by the Determination Order 
of June 3, 1977, therefore, the Board by its order will increase 
the award for permanent partial disability granted by that 
Determination Order which was affirmed by the ALJ in his order.

ORDER
The order of the ALJ, dated December 21, 1977, as 

reissued on January 20, 1978, is reversed.
I Claimant is granted 80° for unscheduled upper back 

disability which shall be paid to claimant by the employer. 
Quality Plastics, Inc., and its carrier. North Pacific Insur
ance Company.

! North Pacific Insurance Company shall reimburse 
Liberty Mutual for all monies which it has paid to claimant
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pursuant to the order issued under the provisions of ORS 
307 vn February 25, 1977 and pursuant to-the Determination 
Order dated June 3, 1977. The balance of any compensation 
remaining due claimant under the provisions of the Determin
ation Order shall be paid by North Pacific Insurance Company 
and claimant's aggravation rights shall run from the date of 
that.order.

m

Claimant's’ attorney is awarded as a reasonable at
torney's fee for his services at Board review a sum equal to 
25% of the increased compensation granted to claimant by this
order, payable out Of ssld Gompsngation as paid, not to exceed $2,300.

WCB CASE NO. 77-3224

RICHARD DOWELL, CLAIMANT
John H. Hingson III, Claimant's Atty.
SAIP, Legal Services, Defense Atty. Request for Review by Claimant

AUGUST 3, 1978

Reviewed by Board Members Wilson and Phillips.
The claimant seeks review by the Board of the Admin

istrative Law Judge's (ALJ) order which granted him an addi
tional if 4S°; claimant.had been awarded 96° by a Determination Order dated March 3, 1977. Claimant contends .that he 
is permanently and totally disabled.

Claimant suffered a compensable injury on August 15, 
1975 while working as a laborer on a dairy farm. One month 
later Dr. Fry performed a laminectomy L3, L4 with disc excision

Claimant, who is 35 years old, was involved in 
another industrial injury on February 17, 1969 while working 
in a plywood mill and as a result of this injury received an 
award of 32° for 10% unscheduled low back disability.

After the September 15, 1975 surgery claimant never 
recovered to the point that he could do any type of work which 
involved repetitive bending, stooping and twisting of the 
trunk, nor could he lift more than 30 pounds. Claimant was 
unable to do any work requiring him to sit or' stand through
out an eight-hour shift without being able to change positions 
-when necessary.

Dr. Fry felt that claimant should be given some as
sistance by the,Disability Prevention Division and that some 
effort should be made to gain some type of employment or re
training for claimant. Although claimant had one year of 
high school education he is unable to either read nor write

#
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which would make it very difficult, rl: not toretrain I'claimant for some type ^of work within his physical 
limitations,

On March 3,^1977 a Determination Order awarded 
claimant 96° for 30% unscheduled disability.

j The ALJ found that claimant had not made very many
flctuai job applications and that,bis several contacts withDPD andjthe Department of Vocational Rehabilitation had been 
unproductive. The option most promising was developing an 
on-the-job training program, however, none had been found at 
the time of the hearing. The claimant's file was closed with 
a note that if a reasonable goal could be selected claimant 
could return- and his -claim would be reopened so that proposed 
objectiyes could be explored.

The ALJ found that claimant had spent some time look
ing into the possibility of mobile butchering on a self-employed 
basis. Claimant feels that he could do the work if he were able 
to hire someone to do the heavy lifting. Claimant also indi
cated he would be willing to move to any part of the state of 
Oregon in order to find a job which he could do.

The ALJ concluded that claimant failed to persuade 
him that he w^as permanently and totally disabled; however, 
with regard to hi.s unscheduled disability he found that claim
ant had done primarily mianual labor since he left school after 
the 9th grade, was of limited intelligence (functionally illi
terate) and his aptitudes were few. The ALJ doubted that the 
claimant's desire to seek self employment as a mobile butcher 
was practical. He recommended that claimant return to his 
DVR counselor for further .efforts towards job placem.ent.

At the present time claimant has received 32° for 
his 1969 injury and 96° for his 1975 injury, a total of 128° 
for 40% of the maximum allowable by statute for unscheduled 
disability. The ALJ found claimant v/as entitled to an addi
tional 48° to adequately compensate him for his loss of poten
tial v/age earning capacity. He. accordingly increased the 
award made by the Determination Order of 96° to 144° for 45% 
unscheduled low back disability.

The Board, after de novo review, finds that claim
ant's work background consisted primarily of heavy manual labor; je.g., loading box cars, pulling on the green chain, 
feeding dryers, turning sheets of plywood and laying core in 
plywood mills. He had worked in a scrap mill in a steel 
warehouse where he used his back extensively and, at the 
time he was injured in 1975, he was working on a dairy farm 
which also required extensive use of his back.
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After his surgery in September 1975 Dr. Fry con
cluded that any job requiring lifting/ straining, or stand
ing for long periods of time or jobs requiring him to sit 
in a fixed position causing him to bend oy^j' ^Qp q piOlOrifJQd 
pQliOd time woulc3 be "out of the question". When this 
limitation on claimant's work‘activities is .considered to
gether with his illiteracy and educational background, it 
becomes readily apparent that claimant has lost a substantial 
amount of the labor market which was available to him prior 
to his industrial injury.

The evidence indicates that claimant has sought 
employment but without success; claimant is conscientious and 
willing to do whatever he can to enable him to return to work.

The Board concludes that claimant has suffered a 
substantially greater loss of his wage earning capacity than 
is represented by the award of 144°, however, the evidence 
does not support a finding that claimant is permanently and 
totally disabled. To adequately compensate claimant hlS
lOSG of Wa^e earning capacity an award of 240° equal to 75% 
of the maximum allowable by statute for an unscheduled dis
ability is indicated.

The Board also recommends that the Field Services 
Division of the Workers' Compensation Department do all that 
it can to assist claimant to obtain employment which is within 
his physical and mental limitations.

ORDER

modified.
The order of the ALJ, dated January 31, 1978, is

Claimant is awarded 240° of a maximum of 320° for 
unscheduled low back disability. This award is in lieu of 
the award made by the ALJ's order which in all other respects 
is affirmed.

Claimant's counsel is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25% 
of the increased compensation granted claimant by this order, 
payable.out of such increased compensation as paid, not to ex
ceed $2,300.
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AUGUST 3, 1978

CATPiERINE HANKINS, CLAIMANT'
Robert S. Gardner, Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Request' for Review by Claimant

I WCB CASE NO. 76-4760

Reviewed by Board Members V7ilson and Phillips.
i! Claimant seeks Board review of the Administrative Law Judge'sl (ALJ) order which affirmed the August 30, 1976 Determin

ation Order whereby she was granted compensation equal to 16° for 5% 
unscheduled right shoulder disability.

The Board, after de novo review, affirms and adopts the 
Opinion! and Order of the ALJ, a copy of which is attached hereto 
and, byj this reference, is made a part hereof.

ji
I ORDER
II
I The order of the ALJ, dated November 9, 1$77, is a£££irmed

j WCB CASE NO. 77-6362 AUGUST 3, 1978
JOHN LOE, CLAIMAI4T
Kennedy!, King & McClurg, Claimant's 

Attysj.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted him compensation equal 
to 3° fpr loss of the right ring finger and 4.5° [sic] for 
loss of; opposition of the right thumb.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is'made a part hereof. A cor
rection should be made, however,; on page 2 of the order In 
the second full paragraph. The figure "4.5°" should be changed 
to read "4.8°".

ORDER
The order of the ALJ, dated February 28, 1978, is

affirmed.
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BECKY PIERCEY, CLAIMANT
5id BrOOklSy, Claimant's Atty.
Bruce A. Bottini, Defense Atty.
Request for Review by Claimant «

WCB CASi: NO. 77-4490 AUGUST 3, 1978

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's order which affirmed the carrier's denial of he^ Sldim 
for s dormatitis 66ndition. ■

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated February 24, 1978, is af

firmed.

WCB CASE NO. 77-2376 AUGUST 3, 1978
CHARLES C. TACKETT, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviev/ed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ); order which granted him temporary total 
disability benefits from October 14, 1976 through December 
27, 1976.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof,

ORDER

t

firmed.
The order of the ALJ, dated January 13, 1978, is af-
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AUGUST 3, 1978WCB CASE NO. 77-1724

GLADYS J. WEHINGER, CLAIMANT 
A. C. Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty Request!for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

; Claimant seeks Board ’review the Ac^inistrative LSW 
Judge'sj (ALJ) order which affirmed the Fund's denial of her 
claim for an occupational disease.

I The Board, after de novo review, affirms and adopts 
the Opinion ..and Order_.of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. The ALJ 
found the claimant and her husband were maintaining a dairy farm 
in 1971!, however, the evidence reveals that ail of the dairy . 
cows had been sold in 1968.

ORDER
The order^ of the ALJ, dated November 28 , 1977 , is af

firmed .
/

AUGUST 4, 1978; WCB CASE NO. 77-3973

EUGENE M. ALSMAN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and 'Phillips.
j The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which found claim
ant to be permanently and totally disabled.

II The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER

firmed.
The order of the ALJ, dated January 30, 1978, is af-

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $200, payable by the Fund.
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JOHN T. BARKER, CLAIMANT 
Harry R. Kraus, Claimant's Atty. 
SAIF; Services, Defense Atty,
Request for Review by the SAIF

WCB CASE NO. 77-358 AUGUST 4, 1978

m

Reviewed by Board Members Wilson and Phillips.

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which found claim
ant's claim compensable and remanded it t? thfi Fund fOT AGCQpfeJnffS 
nnd payment of benefits pursuant to Oregon Workers' Compensation 
Law. The Fund contends that claimant's claim is not compensable 
and that its denial should be affirmed.

Claimant, at the age of 36, alleges he developed pneu
monia as a result of his work exposure. Claimant worked at the 
Veteran's Thrift Store as a cloth-rag salvager and alleges he 
developed pneumonia in November 1976 for w^igh h6 W35 hOSpltSliSQd

Claimant's work area is an area about 20' x 20' in size 
One end has two large doors which were sometimes open or partially 
open. Claimant testified his work was strenuous causing him to 
perspire. He would then take a break and stand around until he 
cooled down.

In November 1976 claimant dey^lgped d COUgh, ' EhortliesS 
of and b IS head hurt and he became dizzy. Dr. Hansen
diagnosed pleuritis and possible early pneumonitis. Dr. Lloyd 
in December 1976 diagnosed pneumonia and reported the cause of 
his pneumonia was his working in the back of the store with the 
doors open.

Claimant filed his claim on December 6, 1976 which the 
Fund denied on January 11, 1977.

The ALJ found that based on Dr. Hansen and Dr. Lloyd's 
reports that claimant developed his pneumonia due to his indus
trial exposure.

m

The Board, after de novo review, concurs with the 
ALJ's order, Drs; Lloyd and Hansen both clearly relate claim
ant's work exposure-to his development of his pneumonia. There
fore, the Board finds, as did the ALJ, that claimant's claim 
for his pneumonia is compensable.

ORDER
The ALJ's order, dated February 27, 1978, is affirmed 
Claimant's attorney is hereby granted as a reasonable m
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attorney's ■ fee for his ssiYicss
$300, payable by the Fund.

fit review a sum Gcjuai to

WCB CASE NO. 77-4079 AUGUST 4, 1978
JOHN BEAN, CLAIMANT
Kirkpatrick & Howe, Claimant’s Attys.
Souther', Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.Keith d[ Evans, defense Atty.
Request! for Review by Claimant

Reviewed by Board Members IVilson and Phillips.
Glaimant'-seeks Board review of the Administrative 

Law Judge's (ALJ) order which affirmed the denial issued by Mt. Calvary! Cemetery (Mt. Calvary) and the denial of Triple R Enter
prises 
Calvary

{Triple R). Claimant contends he was an employee of Mt. 
when he was injured.

Claimant, at the age of 27, alleges that on April 22, 
1977 he sustained a compression fracture of his back which re
sulted rn paraplegia v;hile employed by Mt. Calvary as a .laborer. 
Claimant had been em.ployed approximately 10 days prior to his in
jury. He worked with another employee of Mt. Calvary who had 
been with the employer for a longer period of time.

On April 22, 1977 claimant and the co-employee had fin- ■ 
ished one job and were returning to the employer's office when 
they were asked by the president of Triple R to “assist with the 
erection of a wall on property across the street from Mt. Calvary's 
property. .They both responded- and, v/hile assisting, the wall 
collapsed and claimant sustained a compression fracture at Ll 
with resulting paraplegia.

On June 3, 1977 Mt.'Calvary issued its denial on the 
basis tihat claimant's injury did not arise out of or in the course of empljoyment with Mt. Calvary.

On July 8, 1977 Mt. Calvary moved to join Triple R, 
alleging it was the employer of claimant at the time of his injury. |ciaimant objected to the joinder, claiming that Triple 
R was riot his employer at the time'of his injury. On September 
13, 197|7 Triple R was joined as a necessary party and on October 
3, 1977 it denied that claimant was employed by it.

Claimant and the co-employee had both proceeded on 
their own to the Triple R worksite. Triple R had offered to 
buy some beer after the end of the work day, however, there 
was not any employment agreement or arrangement between claim
ant and Triple R. The co-employee who was with claimant was
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not his supervisor. Claimant's employment at lit. Calvary did 
not include the performance of any construction projects.

The superintendent for Mt, Calvary testified that its 
employees were required to request permission to leay§ -^^6 
miseg and wops uired to obtain permission from their employer 
prior to assisting visitors who experienced car trouble or other 
difficulties on its property. The superintendent testified he 
would not have given permission to the employees of Mt. Calvary 
to assist Triple R.

Triple R,
No claim ever has been filed by claimant aaainst

The ALJ found that claimant's injury did not arise out 
of or in the course of, his employment at Mt. Calvary. Therefore, 
he approved its denial. Based on the fact that claimant never 
filed a claim against Triple R, he also approved their denial.

The Board, after de novo review, concurs with the ALJ's 
order. The injury sustained by claimant did not arise out of 
nor was it in the course of his employment with Mt. Calvary. The 
Board finds claimant's assisy^^yg in helping tO eiQGt 3l Wall ffii? 
Triple R was not for the benefit of his employer, Mt, Calvary; 
it was an activity not contemplated by the employer or claimant 
at the time he was hired or later and it was not an ordinary risk 
of claimant incidental to the employment.

The wall erection did not take place on the I^t. Calvary 
property and was not directed by or acquiesced in by Mt. Calvary 
nor was claimant paid for his assistance; he voluntarily under
took this unauthorized activity in assisting Triple R.

Therefore, the Board finds claimant's injury did not 
arise out of or in the course of hi's employment with Mt. Calvary.

ORDER
The Administrative Law Judge's order, dated January 27, 

1978, is affirmed.

WCB CASE NO. 76-2970
HERSCHEL BEAUPRE, CLAIMANT 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.
Request for Review by Claimant

AUGUST 4, 1978

Reviewed by Board Members Wilson and Phillips. 
Claimant seeks review by the Board of the AdminiS'
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trative Law Judge's (ALJ) order directing^the employer to pay 
claimant awards equal to. 35% ofi„the lei!t forearm, '354 sf the 
right forearm, 35% of the maximum allowable for unscheduled head, 
chest and abdomen disability; affirm.ing the Determination Order 
of June|25, 1975 which had granted claimant an award equal to 
15% loss of the right leg; and sustaining the denial by the em
ployer of claimant's heart and stomach_problems.

1* Claimant does not contend that he is permanently and 
totally| disabled but he does feel that the awards for his several 
disabilities are insufficent.

j Claimant suffered a compensable industrial injury on December 27, 1967 when he was involved in a head-on collision 
with another vehicle. He sustained extensive and serious injur
ies. On June 25, 1975, after claimant had had a personal inter
view with the evaluation team,- a • Determination Order directed the 
carrieri to pay claimant 30® for 20% loss of his left forearm,
22.5® for 15% loss of his right forearm, 22.5® for 15% loss of 
his right leg and 64® for 20% unscheduled disability resulting
from iniiiry t6 hls Msl& , ohQGt and abdom@n.

Claimant requested a hearing on the adequacy of the 
Determination Order and at the hearing the employer hand-delivered 
to claimant a letter denying any responsibility for claimant's 
heart condition or ongoing stomach problems. Claimant acknowledged 
that he was aware that the employer had taken this position and he 
was prepared to proceed on to hearing on the issue of the denial 
as well as the adequacy of the awards.

Claimant was 58 years old at the time he suffered the 
injuries which were diagnosed as "fracture, both wrists, commin
uted fractures of the right tibia and femur, nasal fracture, possible iinternal injuries, multiple abrasions and contusions". 
Claimant was first treated by his family physician. Dr. Jackson, 
and then transferred by ambulance to the Good Samaritan Hospital 
in Portland and was under the care of Dr. Cottrell, an orthopedic 
physician, who became claimant’s principal treating doctor for 
his orthopedic problems.

After extensive care at the hospital, claimant was ini
tially released on February 10, 1968 to return to Forest Grove 
Hospital under the care of Dr. Jackson. A month later he was 
returned to Good Samaritan and after a prolonged stay he was an 
in-patient at the Rehabilitation Institute of Oregon on two occa
sions.

Claimant has had two surgeries on his nose to repair 
the fracture damage and free the nasal passages; results of the 
surgery were acceptable but there was some mild residual deform
ity. Dr. Parsons, a neurologist, also treated claimant at this 
time. jHe performed nerve conduction studies and, after waiting 
for a possible natural healing of the left wrist, performed sur
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gery on the right wrist on December 28, 1970. 
treated claimant for'his internal problems. Dr. Roger G. Smith

The ALJ found that claimant had complained of irregu
lar heartbeat to Dr. Jackson and also to Dr. Leonard Rose. Dr. 
Wysham, a cardiologist who examined claimant, stated that there 
was no definite evidence that claimant has any coronary artery 
disease or myocardial damage. The only significant cardiac ab
normality was the presence of occasional and sometimes frequent 
ventricular extra systoles. When asked if this was caused by 
claimant's industrial injury in December 1967, Dr. Wysham replied 
that the evidence indicated that frequent ventricular SYS”
tOl^S OCCUrrOd ih November 15^5, therefore, there was no reason 
to feel that the persistence of the same abnormality in 1967 
could be attributed to the industrial injury at that time. He 
concluded that in all probability there was no causal connec
tion between claimant's cardiac rhythm disturbance and his injury 
of December 1967.

The ALJ found that the evidence indicated claimant had 
to use almost superhuman effort to recover from the affects of 
his industrial injury. Claimant returned to work on January 6, 
1969 which was slightly more than a year after the accident. He 
had been working as a general manager but returned to the position 
of fleet manager, a job which involved selling on bids to govern
mental agencies and other large enterprises that require a volume 
of cars at a very low price. In this type of business the compe
tition is very stiff.

9

#

The ALJ found that after claimant returned to work and 
until he retired at a^e 64 he log^ tilRS lOI 5Urg§ri0E bUt 
had been no apparent problem concerning the payment of benefits 
for these periods of temporary total disability. Claimant con
tended that he retired early because of his general health which, 
of course, had been severely affected by his industrial injury. 
After retirement, claimant remained with the employer and receives 
$250 a month for part time work; this is below the limit and does 
not prevent claimant from receiving his full social security bene
fits. Claimant is also furnished the use of a motor vehicle by 
his employer.

Claimant testified that his leg still pains him but 
states that it is no worse now than it has been; both of his 
wrists bother him, the left more thanthe right. He testified 
that at times the pain would wake him at 'night and he also tes
tified that he had been hospitalized because of problems with 
his wrist since the last medical report dated Hay 12, 1975; 
however, there was no medical evidence nor hospital records in
troduced to cover these problems. He has pain in the bridge 
of his nose, from both wrists, his leg and continuing discomfort 
in his abdomen. However, his biggest concern is the arrhythmia 
that affects his heart. He testified that he would like to be 
able to run as an "exercise and condition" method but because 
of his painful leg cannot do so.
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The ALJ found that claimanty during the hearing, and 
while testifying, appeared to ,be physically at ease and able to 
move without limitation and without any noticeable limp. He 
shov/ed no physical disability either in lifting various item's 
which he had before him at his table and there was.nothing th^t 
the ALj| could detect that would disclose any physical limitation 
whatever.

The ALJ found' claimant had worked with only short ab
sences since first returning to his job on January 9, 1969.

j , The ALJ, after carefully considering the testimony of
filaiinant and the dooumentary gvidancQ received, found that the
denial of claimant's heart problems and stomach problems was justified.j He found no medical testimony concerning any disability 
from stomach problems and the most authoritative report concern
ing claimant's arrhythmia condition was that of Dr. VJysham who 
stated in all probability there was no causal connection between 
claimant's cardiac rhythm disturbance" and his industrial injury.

With respect to claimant's loss of wage earning capa
city resulting from his industrial injury, the ALJ, after taking 
into consideration the fact that claimant had to reduce his work 
activity from manager to salesman plus the fact that he was 
forced to retire early because of his health which had been 
seriously impaired as the result of the industrial injury (even 
though it had occurred six years before he retired it still 
left claimant with severe residual problems), concluded that 
claimant was entitled to receive a larger award for his unscheduled diisability in order to compensate him for his loss of wage 
earning capacity. He increased the award from 20% to 35% of 
the maximum.

I The ALJ also found that claimant's loss of function 
of both his left forearm and his right forearm was greater than 
that for which he had been awarded and he increased the award 
for the left forearm from 20% to 35% and the award of the right 
forearm from 15% to 35%. He felt that claimant had been ade
quately compensated for his loss of function of the right leg 
by the 
1975.

award of 15% made by the Determination Order of June 25,

The Board, on de novo review, agrees with the conclu
sions reached by the ALJ and affirms his order.

ORDER
The order of the Administrative Law Judge, dated March 

10, 1978, is affirmed.
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WCB CASE NO. 77-4468
CHARLES BILOW, CLAIMANT 
Frank Mowry, Claimant's Atty, 
Jones, Lang, Klein, Wolf & Smith,

P?£snse ftttys.
Request for Review by Claimant

AUGUST 4, 1978

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which affirmed the Determination Order of 
June 26, 1974 whereby claimant was awarded 64° for 20% unsched
uled low back disab Uit.Yi Cldiirifl,rit COntLQRdS the award is inad
equate.

Claimant is a 54-year-old long distance truck driver 
who sustained a compensable injury to his low back on January 
10, 1973 when he slipped as he was stepping down from his 'truck 
and fell about four or five feet. Claimant landed on .his back. 
He received conservative treatment from numerous doctors, the 
diagnoses in each case bein^ characte^iSQd by IdCk Of Ob]QGtiV$ 
find ing. claimant has not been 'regularly employed since his in
jury. He is 6'5" and weighs 235 pounds; he has an eighth grade 
education but no specialized•training. He has been an over-the- 
road long haul truck driver for 33 years and has been employed 
by the same employer for approximately 17 years..

Claimant testified that his present physical problems 
included episodes of "blacking out", constant back pain and a 
feeling of grinding and tightening in the back. He states he 
is unable to walk more than two blocks, that he has m.uscle 
spasms in his back and he is unable to ride any length of time 
in an automobile. He also stated that lifting caused pain..

At the direction of the employer, films were taken of 
claimant on September 21, 1977 and.again on October 1, 1977 
which showed claimant driving his pickup on the California free
ways, operating a power band saw, doing gardening and walking 
in a normal unrestricted manner; he was also filmed working in 
the garden with a shovel.

Claimant testified that he and his wife wanted to 
start-work in motel management on January 1, 1378. Their 
duties would require managing an 18-unit motel and they would 
receive $700 a month plus an apartment valued at $250 plus their 
utilities valued at $75 a month.

On May 26, 1977 claimant underwent a myelogram which 
was normal and Dr. Harris, an orthopedic surgeon, concluded that 
the pains in claimant's back were due to arthritis and there 
was no significant change in his condition from 1973 until July

m
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1977. Claimant's claim had been closed on June 26/ 1974 with 
an award of 64.°. Dr.. .Graham, also 'an ^orthopedic surgeon, had 
stated in his March 22, 1977'report that claimant's complaints' 
were largely functional and that his subjective symptoms were
much more than his objeotluQ findings would suggesti

The ALJ found that the medical evidence indicated 
only a minimal permanent impairment and that although claimant 
would not be able to return to his work as a truck driver, sur
gery would be considered only if his symptoms continued to wor
sen. The ALJ found that claimant's credibility was weakened by 
the contradiction in the evidence and he concluded that inasmuch 
as the whole disability was founded primarily on subjective 
complaints coupled with minimal objective findings and impaired 
by claimant's poor credibility, that claimant had failed to sus
tain the burden of proving that he was entitled to a greater 
award than that granted him bv the Determination Order of June 
26, 197jl.

II The Board, after de novo review, finds that claimant 
is a 54j-year-old man who has been employed as a long haul truck 
driver dor 33 years and has no training in any other field. The medicalj evidence indicates that claimant cannot return to his 
former occupation as a long haul truck driver.

I Therefore, the Board concludes, based upon the medical evidence, claimant's restricted work background, his age, 
his education and adaptability for retraining at age 54, that 
claimant has suffered a greater loss of wage earning capacity 
than the award for 20% of the maximum, allowable by statute in
dicates.

The Board concludes that claimant is entitled to an
award of 96° for 30% unscheduled low back disability to ade
quately compensate him for the loss of v;age earning capacity 
resulting from his industrial injury of January 10, 1973.

ORDER
The order of the ALJ, dated January 17, 1978, is

modified.
Claimant is awarded 96° of a maximum of 320° for 

unscheduled low back disability. This is in lieu of the 
ALJ's order which affirmed the Determination Order of June 
26, 1974 which awarded claimant 64° for 20% unscheduled low 
back disability.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25% of the I increased compensation granted to claimant by this order, 
payable out of,said compensation as paid, not to exceed $2,300.
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WCB CASE NO. 77-2683 AUGUST 4, 1978
KENNETH BRANDON, CLAIMANT 
Paul L, Roess, Claimant's Atty.
SAIF, Legal Services/ Defense Atty.
Request for Review by- the SAIF

Reviewed by Board Members Wilson and Phillips.

The State Accident Insurance Fund seeks Board re
view of. the Administrative Law Judge's (ALJ) order which 
remanded claimant's claim to it for payment of medical ex
penses related to claimant's cervical condition, from Septem
ber 7, 1976 on forward.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which' is attached 
hereto and, by this reference, is made a part hereof,

ORDER

firmed.
The order of the ALJ, dated March 9, 1978, is af-

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $400, payable by the Fund.

AUGUST 4, 1978WCB CASE NO. 77-1521
MICKIE M. GOINS, CLAIMANT 
Emmons, ,Kyle, Kropp & Kryger, 

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Request for Review by Employer 
Cross-appealed by Claimant

Reviewed by Board Members Wilson and Phillios.

The employer seeks reviev/ by the Board of the Admin
istrative Law.Judge's■(ALJ) order which granted claimant 240° 
for 75% unscheduled disability.

. Claimant cross-appeals seeking review by-the Board 
of that portion of the ALJ's order which related to the extent 
of permanent partial disability.

The issues before-the ALJ were whether claimant was 
medically stationary and should the refusal to refer claimant
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for vocational rehabil-itation be overturned and, finally, if 
claimant is found to be vocationally stationary, the extent of 
her permanent disability. Claimant has worked for the employer 
for 13 years at various jobs. She has been a cashier,, made 
plastics, worked as a data machine operator, flex writer, and 
done general office work . Claimant apparently had no problems 
the last few years as a clerk; she was able to pull files and 
her work was fairly well restricted to the employer's program.

On July,24, 1975 claimant tripped over hyster forks 
and fell to the concrete floor injuring .her back and right hip. She was| seen by Dr. Spady, an orthopedic surgeon, who reported 
to the employer on August 12, 1975 that it appeared that claim
ant had' a probable herniated disc and he would start her on con
servative treatment. He anticipated time loss at approximately 
four weeks. After a myelogram failed to reveal any conclusive 
results|, a discogram was performed on January 6, 1977 which 
showed 
L5-S1.

some evidence of degeneration of the disc at L5-4 and

On January'23, 1976 claimant underwent.surgery for 
of the lumbosacral disc and interbody fusion at L5-1. 

Dr. Poulson, who performed the surgery, noted on February-26, 
1976 that claimant was moving easier and was progressing, although Ihe predicted some pain with disability and a slow re
covery Ibecause of her mental make-up and sensitivity to pain.
In Mayil976 Dr. Poulson thought claimant could return to work 
in two |to three months although she had aggravated her condi
tion by falling over a cat,

I On October 5, 1976, after examining claimant. Dr. 
Poulson found her condition to be medically stationary v;ith an 
impairment which he rated at 23%. He stated that claimant was 
capable of doing her usual w^ork though she was "resisting it 
terribly". On October 8, 1976 claimant claimed she was unable 
to continue work and her employment was terminated on October 
12.

On November 29, 1976 a counselor from the Vocational 
Rehabilitation Division advised claimant's attorney that claim
ant's claim was closed in the status '08' on October 27, 1976 
after he had interviewed her. During the interview claimant-' 
had reported her medical condition and her current limitations 
and it I appeared to the counselor that claimant was unable to 
participate in any vocational rehabilitation program. This 
decision was made jointly with claimant and she was informed 
that she could re-apply for services when she felt she was med
ically able to do so.

On February 9, 1977 claimant was informed by a voca
tional specialist with the Disability Prevention Division that 
they had been asked by the carrier to determine whether claimant 
was in need of vocational assistance. Claimant was advised that
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*a review of her file indicated she had extensive experience in 
the secretarial/clerical field and the medical reports indicate 
that she was both mentally and physically capable of returning 
to her regular work or work of a similar type. Due to the fact- 
that claimant had marketable 'employment skills, no vocational 
handicap appeared to exist at tha^ ^ijne, ^ therefOIQ, thS Disabil- 
Ity Plf^Vention Division could not sponsor any type of vocational 
assistance program for her.

The ALJ found that at first the refusal to refer claim
ant for retraining might be considered arbitrary, however, it 
was ultimately turned over to a regular vocational specialist 
and reaffirmed by a letter from him. The ALJ was not convinced 
that claimant had all the 'secretarial skills that the DPD felt 
she' had, ..however, she was able- to do clerical work inflSIIlUCh
d5 th0 SQGOnd PSfUSdl was based on her ability to do clerical 
work,'he concluded that the refusal by DPD was not arbitrary.

Based upon the medical evidence, the ALJ found-that 
claimant was medically stationary, but she did have permanent 
disability which would restrict her from doing any type of 
work which required bending, twisting, lifting, prolonged stand
ing, walking, driving or sitting. Dr: Martens had indicated 
that there was some indication of functional overlay in addi
tion to. the physical pain but he felt that a trial use of a 
transcutaneous nerve stimulator to determine if it would help 
manage her pain would be advisable. If claimant could attain 
management of her pain. Dr. Martens felt that she would be 
able to return to her work as a secretary.

Dr. Poulson indicated that'claimant was capable of. 
returning to the type of work she had done before her injury 
inasmuch as such work was rather liuht; hOW@ver, hQ indiflSt&d 
that because of severe psychological overlay she was unwilling 
to return to this type of work.

Dr. Seres, on May 13, 1977, reported that it was 
doubtful that there would be much change in claimant's ability 
to deal with her rather significant emotional difficulty. He 
felt that in many-circumstances similar to this pain served as 
a solution to many other difficulties^ and when this exists the 
patient was not •willing to deal with those solutions on a more 
appropriate basis little could be gained by trying to change 
the person's present state. Only if the person with this type 
of problem is ready to make a change can they be helped with 
this pain program. He doubted that any benefits could be 
gained by claimant.

The ALJ found that claimant submitted a list of -jobs 
that she had made inquiries about and-places'at which she had
made the inquiries since she terminated.

iThe ALJ concluded, based upon the medical reports.
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that claimant had many physical problem.s; these problems may 
very well have been compounded by functional overlay or psycho
logical problems but most of the doctors who have examined/- 
treated claimant felt that she will have to restrict her future', 
work activities to those which do not require substantial bend- 
in«j, liftin'^, or twisting. Claimant cannot stand or walk or 
drive for prolonged periods of time. He found that claimant 
has pain constantly and does very little during the day includ
ing housework. As a result of her industrial injury claimant will be| forced to live with a certain amount of pain and cer
tainly will enter the general labor market with substantial 
restrictions on her activities. ' .

concluded that claimant's potential wage 
earningj capacity had been substantially affected and that she 
should be compensated therefor by an award of 240° which re
presents 75% of the maximum allowable by statute for unsched
uled disability,

[ The Board,.^after de novo review, agrees v^ith the 
ALJ's funding that the action on the part of DPD in refusing 
to refer claimant to an authorized program for vocational rehabil^itation was not arbitrary. However, the Board finds 
that the medical reports simply do not support a conclusion that cllaimant's potential wage earning capacity has been re
duced to the extent that an award of 75% of the maximum is justif ijed.

The evidence indicates that claimant has extensive 
experience in the field of light work v;hich is within her phy
sical capacity. At the hearing, claimant's service coordina
tor testified-that she had been unable to find a job for claim
ant because every time a suggestion for work was made claimant 
would have some excuse why. she couldn't do it. Claimant appeared |to be uncooperative and very choosey with respect to 
seeking re-employment, although her v;ork background is basically 
in the |light type work and her experience covers numerous types 
of jobs. Apparently, claimant refuses to consider any job which 
has a starting salary less than $550-$600 per month. A clerical 
assistant starts at $400-$450 a month;this is a job which claim
ant is qualified to do and could do in her present physical con
dition, yet she chose to refuse it because of the salary range.

All of claimant's "excuses" plus the psychological 
testimony presented at the hearing indicate a lack of willing 
motivation on the part of claimant to really get out and return . 
to work and lack of motivation is a proper consideration in 
evaluating loss of wage earning capacity. This is emphasized by Dr.I Seres' statement that he did not feel that claimant was 
sufficiently motivated to deal with her own problems, therefore, 
his program could not be of any value to her.

The Board finds, based upon the totality of the evi
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dence, that claimar.’.t-has a physical impairment which is classi
fied as mildly moderate; most of her claimed disabilities are 
mainly attributable to pre-existing psychological problems, and 
lack of motivation- to return to work.

The Board concludes that although some of claimant's 
loss of potential wage earning capacity is the result of her 
own lack of motivation, nevertheless,, the industrial injury has 
precluded claimant from returning to a large’ segment of the 
labor market in which she could be;suitably and gainfully em
ployed, therefore, she should be compensated for such loss.
The Board feels that an award of 128® which represents 40% of 
the maximum is much more appropriate compensation for claimant's 
potential wage earning■capacity than the award granted by the 
ALJ in his order and such award should be reduced accordingly.

ified.

ORDER
The order of the ALJ, dated February 27, 1978, is mod-

Claimant is granted an award of compensation equal to 
128® for 40% unscheduled disability. This award is in lieu of 
the award made by the ALJ's order which in all other respects 
is affirme<^, ■

WCB CASE NO. 77-5788 AUGUST 4, 1978
WCB CASE NO. 77-6664

ROBERT D. HAGEN, CLAIMANT 
Hoffman, .Morris, Van Rysselberghe &

Guistina, Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests review 

by the Board of the Administrative Law Judge's (ALJ) order 
which directed it to accept claimant!'s claim for aggravation 
of his January 4 , 1976 injury and pay ..compensation to claimant as provided bylaw'. ' . -

- On January 4, 1976, while in-the employ of The Val
ley River Inn as a night bellman, claimant suffered a compen
sable injury to his right wrist when he slipped and fell-while 
pursuing intruders. -The claim’was closed on May 24, 1976 with
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an award of compensation for temporary total disability only.
'>. «,iClaimant continued^working for The Valley River Inn, 

whose carrier was the.Fund, until the spring of 1976 when .he 
went to iwork at the Emporium, one of the businesses located at 
The Valley River Center. He v;orked there until June 1976 and 
during that time used his hand only to manipulate the cash 
register which he did with some difficu Ity. hs worked
for Don'jS Mobile Service in August-1976 v;here he pumped gas, cleanedjthe station, but was unable to change tires because 
of weakness in his wrist.

Prior to_ th^e time claimant went to work for Safeway 
in August 1977 he had had minimal difficulty with the wrist.
At Safev;ay he was being trained as a checker and to work in 
dairy supply. At that time he began to experience a worsening 
of his symptoms and on September 9, 1977 he filed a claim against!Safeway whose carrier was Scott Wetzel Services, Inc. 
The carrier denied the claim on October 24 , 1977, stating it ', was its I opinion that his present disability was an aggravation 
of his original injury while working for The Valley River Inn.

I After the January 4, 1976 industrial injury, claim
ant was{treated by Dr. Bain who diagnosed an unresolved soft 
tissue injury to the right wrist. Dr. Bain felt that the 
wrist did not get an adequate trial immobilization and that 
it would take enclosure in a plaster cast to immobilize claim
ant, however, he first referred claimant to Dr. Moore, a col- - 
league. Dr. Moore saw claimant on December 28, 1976 and'his 
initial examination was unremarkable except for the right 
wrist where there was marked tenderness over the navicular bone 
and a suggestion of some possible tendinitis of the second ex
tensor tendon on the right hand.

Claimant was again seen by Dr. Moore in January 1977 
at which time he stated that most of the throbbing pain was 
gone. However, he returned in June, and told Dr. Moore that 
he was again having pain in the wrist. At that time, according 
to Dr. Moore, he demonstrated obvious changes of deQuervain's 
tenosynovitis. In a report dated August 2, 1977 Dr. Moore stated 
he had not seen claimant since June and he would be unable to 
state whether or not he was still having symptoms in the wrist. 
However, he definitely stated that claimant's wrist problems 
were.directly related to his industrial injury.

Dr. Moore, on September 8, 1977, at claimant's re
quest, advised the Fund that claimant had again developed 
right wrist pain which was essentially the^same as the pain he had jpreviously had and appeared to have been brought on by 
work claimant was doing at Safeway where he had to pick up 
produce and milk cartons. On September 29, 1977 Dr. Moore ad
vised the carrier for -Safeway that it was his impression that 
claimant's work at Safeway- was probably responsible for the
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acute recurrence or his deOuervain’s tenosynovitis, however, 
he had clearly had it before in June and, as he stated pre
viously, felt it was related to the injury of January 4, 1976.

The ALJ found that although claimant did not file a 
formal written claim for aggravation,'nevertheless, the Fund 
was aware of the claim by virtue of claimant’s having personally 
gone to the Fund's office because it had several medical reports 
indicating a compensable aggravation and also thG tllllS
W§r@ EQnt the Piin c5 by claimant's attorney.

The ALJ concluded that claimant was credible and that 
his account of the pattern of symptoms squared with the medical 
evidence and, based upon the weight of that evidence, he found 
that the symptoms developed at Safeway v;ere just a • part of the 
recurring exacerbations occurring generally since the original 
injury and that claimant had suffered an aggravation of his Jan
uary 4, 1976 injury while in the employ of The Valley RivCI 
Inn Jnd th§l?5£6fe responsibility of claimant's present condi
tion is that of the Fund.

Ke found the evidence was not sufficient to justify 
subjecting either carrier to penalties; each had legitimate 
doubts of its respective responsibility.

The Board, on de novo review, agrees with the find
ings and conclusions of the ALJ.

ORDER
The order of the ALJ, dated March 3, 1978, is affirmed

m

AUGUST 4, 1978WCB CASE NO. 11-22 A

CLARENCE HARRIS, CLAIMANT 
Hugh K, Cole, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted him compensation equal 
to 272° for 85%,unscheduled low back disability. Claimant 
contends that he is permanently and totally disabled.

. The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.
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firmed.

ORDER

The order of the AL'j', dated March 21, 1978, is af-

AUGUST 4, 1978WCB CASE NO. 76-4106
DOROTHY HOUDASHELT, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
Don G. Swink, Defense Atty. 
Request for Review by Claimant

Reviev;ed by Board Members Moore and Phillips.
The claimant seeks review by the Board of the Admin

istrative Law Judge's (ALJ) order which approved the June 24,
1976 denial by the employer's carrier of any responsibility for 
claimant's right knee injury and its denial of July 26, 1977 
for further medical care and treatment and payment of temporary 
tOtfll for back injury and for gastritis.

Claimant, a 46-year-old secretary, slipped at work on 
October 23, 1975; the following day she 'called Dr. Done but was 
not able to see him. until November 28 , 19 75 . Dr. Done referred 
her to 'Dr. Lisac, an orthopedist, to examine her for low back pain an’d he. diagnosed,-.spondylolisthesis and obesity. - At that 
time cllaimant did not mention any knee pain. In February 1976 
Dr. Lisac prescribed use of a temporary back brace and suggested 
claimant do abdominal muscle exercises and reduce her weight.
Two months later claimant complained for the first time to Dr. 
Lisac about pain in her right knee.

The ALJ found that Dr. Lisac seemed somewhat skeptical 
about the history claimant related to him about the accident 
and he did not believe claimant had actually fallen completely 
to the floor as claimant testified she had done with her right 
leg. under her body. She had told Dr. Done that she had fallen. 
Claimant lost no time from work and awaited almost three m.onths before]she typed and filed an 801 which referred to the fall 
but did not state anything concerning her right knee.

After filing the report claimant quit to accept, ac
cording to her, a higher paying job. On her job application 
she listed no physical defects'. In March 1977 Dr. Harder, an 
orthopedist who had once treated claimant for tendinitis, exam
ined claimant and found spondylolisthesis of the lumbosacral 
joint and recomm.ended a back brace, continued exercise and 
Norgesic. Later he reported that claimant's back pain was
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no longer localized but had spread throughout her entire back 
area; he Suggested she oontinun hsv exercises. During June ■claimant returned for further examination, hov.'ever, this time 
she saw Dr. Duff {Dr. Harder was away) who recommended that 
claimant lose 30 pounds, have a physical examination and try 
immobilization in a plaster body cast. He was reluctant to 
do surgery before a trial of conservative treatment, as was 
Dr. Harder.

In July 1977 Dr. Done reported that claimant suf
fered gastritis from taking too many aspirin and pain pills.

The ALJ found that although Dr. Harder prescrib^^ 
injections nnd W^i^ications and although claimant claimed she 
had gastritis on July 6, i977, nevertheless, on the following 
day she admitted to the psychologist that she had taken no 
medication except some Darvon since the previous Christmas.
The ALJ found that the consensus of miedical opinion was that 
surgery would make claimant's condition worse rather than bet
ter .

The ALJ found that the back claim apparently was ac
cepted on a medical only basis and was closed as such. On 
July 26, 1977 the carrier refused to;reopen the claim, noting 
that claimant had quit her joB voluntarily and had undergone, 
no treatment for a long period of time.

The ALJ concluded that the medical evidence did not 
causally relate claimant's right knee injury to the industrial 
injury which occurred on October 23, 1975, the claim for which 
had been accepted. He further concluded that claimant had 
failed to prove by a preponderance .of the evidence that her 
present problems were the result of the October 23, 1975 injury 
To the contrary, he found that claimant is suffering from 
lumbosacral spondylolisthesis and also obesity. These condi
tions might be the sole cause of her back problems at the pre
sent time; the lapse of time between medical "tifSatnie-nt IS d 
StrOh^ indication that the problems claimant suffered as a 
result of her fall on October 23, 1975 had subsided and claim
ant's condition was asyiTiptomatic and presently related to a 
natural progression of her condition contributed to by her 
overweight condition. :

The ALJ further found that claimant's condition of 
gastritis was not proven by claimant to be causally related to 
her industrial injury. \

The Board, on de novo review, finds that the denials 
of June 24, 1976 and July 26, 1977 were improper. When claim
ant first reported to Dr, Done on November 28, 1975 she com
plained of neck and knee pain but felt these symptoms were 
secondary to her low back strain which v;as caused by the fall. 
On March 30, 1976 claimant returned to see Dr, Lisac and .stated
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that her back was somewhat better but that her right knee had 
been giving away intermittently;over recent months and that this 
was a problem which first, began after her industrial injury.
Dr. Lisac diagnosed either a torn lateral meniscus or chondro
malacia [of the patella; however, because claimant did not w^ant 
to consider any type of surgery to her knee. Dr. Lisac prescribed 
quadriceps strenthening exercises.

In TOsponsQ to Inquiries by the carrist/ Lisac
affirmed in two separate ■ reports that claimant-'s knee sympto
matology was related to her October 23, 1975 fall. Again in 
June 1976 the carrier inquired of Dr. Done w’’hether claimant, 
at the time of his initial examination, had complained of any neck orjknee pain and he replied in the affirmative, adding 
these symptoms” were "s’econdary to her 'lumbosacral strain. Yet 
after this report, the carrier issued a formal denial of re-
sponsikHity, Stating thbre was no evidence thst the knee injury
was sustained in the October 23, 1975 fall and also that no 
claim for a knee injury was made until five months after the 
accident at work. Claim.ant, who continued to see Dr. Done, assumed! that he had reported his course of treatment to the 
carrier! and the course of treatment obviously would include 
treating her complaints of neck and knee pain as well as the 
low back strain.

m
! Claimant had been taking Darvon N-lOO which was 

prescribed by Dr. Lisac for her back pain. She had also taken 
large quantities of aspirin and eventually developed severe 
stomach cramps and under^vent an upper GI series study in Sep
tember |l976 . The bill for this study was submitted to the 
carrier and Dr. Done certified that claimant had acute gastritis |as a result of "taking too many aspirin and pain pills". 
On July 26 the carrier denied responsibility for the upper 
GI series, further stating, "Your problems are not now as 
a result of your accident of October 23, 1975. . .".

Based primarily on Dr. Lisac's unequivocal opinion 
that claimant's knee symptomatology arose, out of the indus
trial injury of October 23, 1975, the Board concludes that • 
the carrier should have accepted responsibility for that condition] In spite of Dr. Lisac's reports the denial was made, 
although there were no medical reports in the record rebut
ting his opinion on the causal connection between the work ac
cident and claimant's knee injury.

VJith respect 
sibili6y for claimant's 
indicates that claimant,' 
medications to relieve h 
treatment by Dr. Done on 
Drs. Lisac, Done, Harder 
on pain medication, usua 
this claim; furthermore,

to the July 26, 1977 denial of respon-■ 
condition of gastritis the evidence 
s doctors gave her prescriptions for 
er discomfort beginning- with the first 
November 28, 1975. Later reports from 
and Duff indicate claimant continued 

lly Darvon, throughout the course-of 
claimant testified that she took large
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quantities of aspirin as well as the prescribed medication for 
her problems. As the result of all this medication, including 
the aspirin, claimant developed stomach cramps so severe that she 
underw^ent an upper GI series study and, upon the advice of Dr. . 
Done, submitted bill tO th@ Carrier. Dr. DSbe advised' the carrier that the gastritis w^as caused because of the consump
tion of medication required as the result of the claimant's 
industrial injury, nevertheless, the 'carrier denied responsi
bility for this condition w-ithout any explanation.

The Board concludes that the carrier's denial on 
July 26, 1977 also was improper.

ORDER

reversed,
The order of the ALJ, dated November 30, 1977, is

The carrier's denials dated June 24, 1976 and July 
26, 1977 are-set aside and claimant's for Aggravation '
6f her October 23, 1975 injury to her back and-right knee as 
well as her claim for the condition of gastritis are hereby • 
remanded to the employer and its carrier for acceptance and 
for the payment of compensation, as provided by law, commenc
ing June 30, 1977, the date claimant was put in a body cast 
by Dr. Duff, and until her claims are closed pursuant to the 
provisions of ORS 656.268.

Claimant *s attorney is av/arded as a reasonable at
torney's fee for his services both before the ALJ at the hear
ing and at Board review, a sum of $1,000, payable by the em
ployer and its carrier.

WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO, 
WCB CASE NO.

77-2217
77-2218
76-6130
76-6915

AUGUST 4, 1978

JACQUE C. JAEGER, CLAIMANT 
Richardson, Murphy & Nelson, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty 
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which remanded 
all four of claimant's claims to it for processing including 
submission to the Evaluation Division for a Determination Or-
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der in each case and ordered compensation payable until closure 
was authorized pursuant to ORS‘’'656.268 .

i ■ ‘
I Claimant, while employed as a vice principal .of a 

high school,, sustained four injuries for which she has filed 
claims.) All four claims were accepted and classified as 
"medical only".

i The first injury (Case No. 76-6915) occurred when - 
claimant was accidentally struck in the right temple on March 
15, 1972,- causing,claimant to have double vision. She now 
uses, alternately, three pairs of glasses with different pre
scriptions which constantly change. Her neck also was injured.

I Dr. Snodgrass diagnosed this injury as a mild con- cussionL Claimant later sav/ Dr. Marquis who diagnosed marked 
convergence insufficiency and suggested eye exercises to at
tempt to correct the problem. The Fund paid all of the medi
cal bills until the summer of 1976.

I

#

I Claimant testified that her eye condition progressively 
wX'rsene.d and she requested that this claim be reopened.' The 
Fund denied this request on Decem.ber 16, 1976 .

The second injury (Case No. 77-2218) was sustained 
on December 14, 1972 when claimant tried to break up a fight between' two students and she was struck on the right side of 
her jaW|. Dr. Horenstein diagnosed a contusion of the left jaw, 
strain bright tem.poromandibular joint and excoriation of the lateral' canthus of the left eye area. Claimant testified her 
jaw was dislocated, her teeth were chipped and her low back , 
and neck w^ere again hurt. Claimant requested that this claim 
be reopened. The Fund denied this request on March 29, 1977.

The third injury (Case No. 77-2217) happened on 
June 6, 1974 when claimant attempted to stop another fight.
She slipped and fell down a stairway. Dr. Courogen diagnosed 
a lumbosacral strain. Claimant reported she had pain in the 
low back and right leg and foot, in addition to stiffness and 
pain in her neck. Claimant did not suffer any time loss but 
treated herself with hot baths and aspirin which did not 
alleviate her pain. Claimant's request that this claim be 
reopened was denied by the Fund on March 29, 1977.

The fourth injury (Case No. 76-6130) occurred on 
Septem.ber 24 , 1975, when claimant, endeavoring to restrain a 
student from fighting with another student, sustained an in
jury to her back. Dr. Tahir diagnosed a possible cervical 
nerve root compression and recommended a cervical and lumbar 
myelogram. The cervical myelogram was normal, but the lumbar 
myelogram revealed a defect at L4-L5, on the right. Claimant 
finished the school year, but has not returned to employment 
as a vice principal or a teacher or counselor.
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After the September 1975 injury, claimant complained 
of pain in her neck with radiation to her upper extremities, 
and pain in her low back with radiation into her riaht lower 
extremity.

Dr. Post reported on June 21, 1976 that claimant'had been involved in an automobile accident in December 1959 
which injured her neck and low back. After two years of un
successful conservative treatment, claimant underwent a laminec
tomy v;hich had poor results and subsequently had other laminec
tomies. hdd d£VGlop@d and required addi
tional treatment. After a fourth operation, claimant had better 
results.

Claimant reported from 1963 to 1974 she-had minor 
neck and back problems. She indicated in addition to the four 
incidents for v/hich she filed workers' compensation claims, 
she had at least three other incidents at school, to-wit: a 
fall on the stairs and breaking up two fights. Dr.
QkSniiniWg claimant, felt she had to modify her employment and 
suggested she use a corset and begin back strengthening exer
cises.

Claimant continued to be treated by Dr. Post. • In 
September of 1976, Dr. Post, after examining claimant and 
finding she continued to have low back discomfort and consid
erable incapacitation even though she was rem.aining at home, 
recommended a six month leave of absence. He said if she 
failed to improve with rest and inactivity, she should be en
rolled at the Portland Pain Center.

On October 13, 1976 Dr. Post wrote to the Fund ad
vising it that claimant had not imprpved and requested a re
ferral to the Portland Pain Center.' On November 11, 1976, the 
Fund denied this request and claimant's claim for aggravation 
of her September 1975 injury on the basis that her current 
problems were residuals of her 1959 automobile accident.

•Dr. Post, in January 1977, felt that claimant for 
a period of ten years had had only minor spinal problems. His 
opinion was that after repeated on-the-job injuries, these in
juries were material contributing factors to her present prob
lems and represented aggravating circumstances upon her pre
existing condition.

Dr. Horenstein, claimant's family physician, reported 
.in August 1977 that claimant's condition had deteriorated and 
felt this was due to her multiple•on-the-job injuries. She 
opined claimant v;as not able to return to her position as vice 
principal or to any teaching position because standing aggra
vated her symptom complex of back pain, numbness of her right 
leg and neck pain with associated dizziness.
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The ALJ concluded all the denials were improper and 
all four claims should be remanded to the Fund to be accepted 
and for payment of compensation‘until closed under ORS 656.268 .

The Board, after de novo 
properly remanded Case Nos. 77-2217 
for processing pursuant to the prov Neither I the injury of December 14, 
the injury of June 6, 1974 {Case No 
temporary total disability, however 
except on an administrative basis, 
closed pursuant to ORS 656.268 by a 
w’hich claimant may appeal.

review, finds that the ALJ 
and 77-2218 to the Fund 
isions of ORS 656.268.
1972 (Case No. 77-2218) nor 
. 77-2217) resulted in any 
, neither has been closed 
therefore, each must be 
Determination Order from

Concerning the injury of March 15, 1972 (Case No. 
76-6915), the Board finds that the Fund should pay the outstand
ing bills for claimant’s eye problems pursuant to the provisions 
of ORS 656.245 and that their unilateral action in ceasing to 
pa^ such medical benefits justifies the assessing of a penalty
equal to 25% of the amount of said medical bills. The Boaifd 
further I finds, with respect to this claim, that claimant 
should be referred to the Portland Pain Clinic and the Fund 
should pay for the treatment recommended by Dr. Post. The 
evidence does not indicate that claimant suffered any time 
loss as!a result of the eye injury, however, it does indi
cate that this condition is not stationary at the present time 
and there might be some -permanent disability, therefore, the 
claim should be remanded to the Fund for acceptance and -for closurejpursuant to the provisions of ORS 656.268 when the 
condition is medically stationary.

With regard to the injury of September 24, 1975 
(Case No. 76-6130), the Board finds that claimant has suffered 
time loss as a result of this injury and that the claim should 
be remanded to the Fund to be accepted and for the payment of 
compensation, as provided by law, commencing on Septemb>er 24, 
1975, the date claimant was injured, and until her claim was 
closed pursuant to ORS 656.268, less any time she may have 
worked,

ORDER
The order of the ALJ, dated October 31, 1977, is mod

ified
The State Accident Insurance Fund is ordered to pay 

the outstanding medical bills relating to claimant's eye prob
lems (Case Co. 76-6915) pursuant to the provisions of ORS 656. 
245 and to also pay to claimant an amount equal to 25% of the 
said medical bills because of its unilateral termination of benefits pursuant to ORS 656,245,

The Fund is ordered to accept claimant’s claim for 
her eye injury (Case No. 76-6915) and to pay claimant compen-
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sation, as provided by law, from March 15^ i?72 Ulltll ClOSUIQ 
pursuant to 0!^5 556.268, less all time worked.

The Fund is ordered to pay for the expenses incurred- 
by claimant in attending the Portland Pain Clinic for the 
treatment recommended by Dr. Post.

Claimant's claim for her injury suffered on Septem
ber 24, 1975 (Case No. 76-6130) is remanded to the Fund to be 
accepted and for the payment of compensation^ ppOVidCd by 
IdW, GOfflW^hcing on'September 24 , 1975 and until the claim is 
closed pursuant to the provisions of ORS 656.268, less time 
worked.

In all other respects the ALJ's order is affirmed.
Claimant's attorney is awarded as a reasonable attor

ney's fee for his services at Board review a sum of $400, pay
able by the State Accident Insurance Fund.

AUGUST 4, 1978WCB CASE NO. 70-2687
In the Matter of the Conpensation 

of the Beneficiaries of 
FLOYD JOHLKE, DECEASED 
Thomas J. Mortland, Defense Atty. 
Own Motion Order

On June 14, 1978 the Board received a letter from 
Dorothy J. Johlke, the widow of Floyd Johlke, hereinafter 
referred to as claimant, stating that her husband had passed 
away on February 13, 1978 as the result of a heart condition 
which first occurred on May 31, 1970 when her husband had 
been employed by Hudson Stores whose carrier was the Travelers 
Insurance Company. This claim had been accepted as compensa
ble and was closed by a December 21, 1971 Determination .Order 
which had granted Mr. Johlke 32° for unscheduled heart dis
ability. The' award was later increased to 96° by an Opinion 
and Order entered by Hearing Officer George Rode on March 12, 
1973.,

Claimant requested own motion relief and furnished 
the Board with a medical report from Dr. Brandt dated March 27, 
1978, an autopsy report,.a letter from Dr. Starr.to Dr. Brandt 
dated February 14 , 1978 and a letter from, the Travelers Insur
ance Company dated May 25, 1978 which offered a settlement but 
reiterated its denial of the claim.

The Travelers Insurance Company was furnished a 
copy of claimant's request and th.e attachments and asked to
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advise the Board of its position. On July .17 , 1978 the 
Travelers Insurance Company replied, stating it was denying 
claimant's request for benefits because more than 5 years had 
elapsed(between the 1971 Determination Order and the notice 
to it which was given in the early part of 1978 and also be
cause the compensable 1970 heart-attack did not contribute 
materially and significantly to Mr. Johlke's death on February 
13, 1978.

Ths Board, at this time; does not have suf£i9ientevidence to determine the validity of claimant's claim, 
therefore, it refers this matter to its Hearings Division 
with instructions for it to be set down for hearing before 
an Administrative Law Judge (ALJ) to determine if Mr.
Johlke's death was a direct result of his compensable in
jury and, if so, if claimant is entitled to compensation 
pursuant to the provisions of the Workers' Compensation Act.

I Upon conclusion of the hearing, the ALJ shall cause to be submitted to the Board a certified transcript of the pro
ceedings together with his recommendation on claimant's request

SAIF CLAIM NO. PC 296570 AUGUST 4, 1978
RAMON D'. MATA, CLAIMANT
Frohnmayer & Deatherage, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant filed a claim for a back injury which he 
had suffered on March 25, 1971. Dr. McGeary diagnosed a low 
back strain. This claim was accepted. A Determination Order 
dated November 22, 1972 closed this claim and granted claimant 
compensation equal to 48® for 15% unscheduled disability for 
his low back injury. A myelogram had revealed a defect at L4 
on the right but claimant did not'wish to have surgery.

The above Determination Order was appealed and, af
ter a hearing. Referee Drake increased claimant's award , to • 
240® for 75% unscheduled disability for his back injury by 
an order dated April 12, 1974. This order was affirmed by 
the Board on October 7, 1974 and by the circuit court for 
Jackson County on July 10, 1975.

On December 16, 1976 claimant was involved in a 
motor vehicle accident, sustaining multiple soft tissue bruises to hisjhead, neck and back without underlying bony injury. 
Claimant continued to receive treatment for his injuries.
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Dr. Campagna reported on October 11, 1977 that he felt claimant's condition had become worse. He diagnosed 
nerve, root compression, SI, right, secondary to a protruded 
lumbar disc, secondary to the accident of March 21, 1971.
/l.£ter a positive myologram of Oitoter 25, 1577, a laminectomyvras performed on December 7,^ 1977. Dr. Campagna had requested 
claimant's claim be reopened based on claimant's worsened con
dition and need for further medical care, which the Fund ap
parently denied. After a hearing,on this denial, the Referee 
dismissed the request for hearing on the denial of the aggra
vation claim since claimant was receiving temporary total 
disability.

Dr. Campagna reported in January 1978 claimant had 
made good progress from his surgery and recommended he return 
to work on April 1, 19.78. In April 1978, Dr. Campagna found 
that claimant was medically stationary with moderate disabil
ity as the result of his March 1971 injury. Claimant was 
working at home doing small engine repairs. He occasionally 
took Tylenol for pain.

On nsy §, 1'978 the Tund requested a doterminatioft
of claimant's disability. The Evaluation Division of the 
Workers' Compensation Department found that the factors af
fecting claimant's wage earning capacity have remained essen
tially the same. They recommended additional compensation 
for temporary total disability from October 25, 1977 through 
April 24, 1978 only.

The Board concurs in this recommendation.

ORDER
Claimant is hereby granted compensation for tempor

ary total disability from October 25, 1977 through April 24, 
1978. ■

Claimant's attorney is hereby granted as a reasonable 
attorney’s fee for his services a sum equal to 25% of the in
creased compensation granted by this order, payable out-of said 
compensation as paid, not to exceed $500.

WCB CASE NO. 77-5864 AUGUST 4, 1978
RAMON D. MATA, CLAIMANT
Frohnmayer & Deatherage, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and' Moore,
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claimant seeks Board review of the Administrative 
LflW Judas's (AL'J) 9^der which found claimant's acupuncture 
treatment during January, February and March of 1974 was not 
compensable and denied claimant's travel expenses from Medford 
to Lincoln City to receive such treatment.

Claimant was originally injured on March 25, 1971.
A Determination Order,- dated November..22 , 1972, av/arded claim
ant compensation-equal to 48° for 15% unscheduled low back 
disability.

It was stipulated at the hearing that although the 
Fund had not accepted claimant's aggravation claim it was 
currently paying claimant temporary total disability, and that 
claimant's request for hearing on his aggravation claim could 
be dismissed until such time as the Fund terminated temporary 
total disability or denied the claim. The remaining issues 
were the compensability of claimant's treatment and entitlement 
to travel expenses. It was also stipulated that Exhibit #2 
reflected correctly that claimant had incurred expenses relat
ing to his treatment from January through March 1974 as follows: lodging: $241.50, meals: $324.00, doctor: $480.00, and
mdleage; 3020 miles.

Claimant did not testify, but it was agreed that 
if he had he would have testified as follows: (1) that he went
to Lincoln City from Medford on his own without a referral from 
any medical doctor in Medford for the purpose of receiving 
acupunC|ture treatment, (2) that he was examined by a Dr. O'Dell 
at the Lincoln City Clinic and under Dr. O'Dell's supervision, 
acupuncture treatment was started.

Dr. Luce's report of January 1974 revealed that 
he felt claimant was fit for light work which did not in
volve prolonged bending or heavy/lifting. His impression 
was a degenerative disc disorder L4-5 and L5-S1 and no' evi-' dence o|f radiculopathy.

The ALJ, after reviewing ORS 656.245 which provides 
for continuing medical treatment and allows claimant to choose 
his own attending doctor or physician within the state of Ore
gon, concluded that since the acupuncture treatments were not 
recommended by a treating physician, such treatments and the 
travel expenses were not the responsibility of the Fund.

The Board, after de novo review, reverses the ALJ. • 
An injured worker has the right.to choose his treating doctor or [physician; in this case, claimant selected Dr. O'Dell. 
Dr. O'Dell did refer claimant for the acupuncture*treatment, 
which is not prohibited as a form of medical treatment under 
Oregon law if certain conditions are met.

The Board concludes the expenses incurred by claim
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ant for his acupuncture treatment and his travel expenses from 
Medford to Lincoln City, Oregon, including his expenses in
curred in Lincoln City, are reasonable and therefore, the Fund 
is responsible for such costs.pursuant to ORS 656.245.

ORDER
The ALJ's order, dated February 13, 1978, is reversed
The State Accident Insurance Fund is ordered to pay 

claimant's medical expenses incurred for the acupuncture treat
ment he received in January, February and March of 1974 and 
for his travel and living expenses conn^^tfid With thiS

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services both at the hearing and at 
Board review in the amount .of $850, payable by the Fund.

AUGUST 4, 1978WCB CASE NO. 76-3217
WILLIAM S. McCALL, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review of that portion of the Admin

istrative Law Judge's (ALJ) order which affirmed the denial by 
the State Accident Insurance Fund of claimant's claim for an 
aneurysm.

Claimant is 42 years old, he is 6' tall and weighs 
approximately 204 pounds. He has been employed by his present 
employer as a truck driver since 1970 .. His duties consist of 
hauling building material on a dispatch system and in addition 
to driving the truck he must secure his own binders.

, On February 20, 1976 claimant suffered an industrial 
injury when he assisted another truck driver .to load 150 pound 
tire and wheel onto the back of a truck; he suffered' severe pain 
in the right groin area and also fractured his ring finger on 
the right hand when the tire dropped on it. Claimant finished 
his shift and reported to the hospital where his finger was 
splinted; he also complained of the groin pain and was told to 
see his doctor the following day. The next day he was seen by 
a doctor who put a new splint on his .finger and diagnosed the 
groin pain as a vascular aneurysm-. '
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claimant was hospitalized at the Oregon Medical Cen
ter and Dr. Porter, Associate.Professor of Surgery, Head, Divi
sion of Vascular Surgery, after diagnosing bilateral iliac ar
tery aneurysm, etiology unknov'jn, performed surgery. Dr. Porter
staled tkat though th0 Qtiology wfl5 unknown he woulil sus
pect it v;as traumatic. The surgery was performed on March 3, 
1976 and on April 9, 1976 claimant filed a claim for vascular 
aneurysm.

On June. 18,, 1976 the Fund .denied responsibility for 
the aneurysms, stating they were not caused or worsened by a 
lifting incident, that the aneurysms pre-existed claimant's 
lifting incident of February 20, and the pains felt were symp
toms of the condition, not an indication that the condition 
had worsened.

I The ALJ found that this was not an uncomplicated med
ical case in which claimant had had prior good health; the medi- 

indicate that claimant had suffered an attack of 
n 1971 and had been treated with Valium for high blood 
nee that time. Also, while claimant was at the Medi- 
he gave the doctors a history of cygomatic episode 
an unexplained bizarre episode of numbness on one 
body which occurred prior to his industrial injury.

cal reports
nosebleed iIpressurp si cal School 
and he had side ofl his

, Dr. Brossart-, a surgeon, evaluated claimant on Decem
ber 7, '1976 and obtained a history from him regarding his vascular dlisease process. He was aware that claimant had exper
ienced pain in the right groin region in March 1975 and again 
in December 1975 after a vigorous physical activity. He also 
knew that claimant had been examined by Dr. Bowen for an ICC 
exam in February 1976 at which time a large right lower quadrant 
abdominal mass was noted. After performing a vascular examina
tion of. claimant Dr. Brossart concluded, purely on speculation, 
that the lifting on February 20, 1976 could be associated with 
development of symptoms in the right groin and also probably cause expansi'on of the aneurysms that was subsequently documented on 
physicall examination. He found some question about the pathology 
of claimant's aneurysms; he stated that the lifting could have 
aggravated the aneurysmal condition and led to expansion but he 
felt there was no way to prove this.

Dr. Porter., in a report dated January 14, 1977, stated 
that at that time he did not think that there was any reasonable 
medical probability that the lifting episode aggravated the aneu
rysmal condition. Had the lifting episode been causally related 
to the aneurysms or to the worsening of the aneurysms. Dr. Porter 
felt there would have been evidence of aneurysmal leakage or 
tear with hemorrhage at the time of the surgery and absolutely 
none was found. He had no medical proof that the oursuit of 
vigorous physical activity or heavy manual labor would adversely affectjclaimant's present medical condition; he said that if the 
only employment which .claimant could finds was truck driving.
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hopefully without lifting heavy weights, he would support claim
ant's return to such en\pio\Tr\ent. However, he would leave such 
advice to claimant's treating physician, Dr, Thomas.

The ALJ concluded, based upon all the medical evi
dence, that there was only a possibility, not a probability, 
that the injury which occurred on February 20, 1976 might have 
been a contributing factor to Iclaimant's artery aneurysms and ■ 
this is not sufficient to find them compensable. Although the 
aneurysms did occur on the day of the lifting incident, accord
ing to claimant's testimony, he had had pain in the groin over 
a year prior to this industrial injury which claimant had as
sumed might be caused by a hernia, j ;

The ALJ found the medicdl §vldenGQ was not suf-ficient to support the finding of causal relationship between 
claimant's aneurysmal conditions and his employment, especially
on December 20, 1976. i

;

The Board, on de novo review, agrees with the conclu
sion reached by the ALJ on the issue’Of compensability of the 
claimant's aneurysm. There v;ere other issues presented to the 
ALJ which were disposed of by his order; however, the only issue 
before the Board on review was the'propriety of the Fund's de
nial of claimant's aneurysmal condition.

ORDER

firmed.
The order of the ALJ, dated January 25, 1978, is af-

WCB CASE NO. 75-2908 AUGUST 4, 1978

FRANK MULLENBERG, CLAIMANT 
Starr & Vinson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Hembers Moore and Phillips.
• Claimant seeks Board review^ of the Administrative 

Law Judge's (ALJ) order which affirm.ed the carrier's denial 
of his claim for an occupational disease.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,‘is made'a part hereof.
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WCB CASE NO. 77-7084

TAMARA JOAN PAPEN, CLAIMANT

AUGUST 4, 1978

Lachman 
Gearin, 
Request

& Henninger/ Claimant's Attys;
Landis & Aebi, Defense Attys. 
for Review by Claimant

. Reviewed by Board Members Wilson and Phillips
Claimant' seeks review by the Board of the Administrative 

Law Judge's (ALJ) order which granted the employer's motion to dis
miss the hearing on the grounds that claimant failed to file her 
claim within the time limits prescribed by ORS 656.265.

ity and
The issues before the ALJ were timeliness, compensabil- 

attorney's fees.
Claimant, a 17-year-old worker in a fast food restaurant, 

alleges that she suffered a hernia while lifting liquid shortening 
on September 2, 1977. She filed a claim on October 20, T977 which 
was denied on November 17, 1977.

The ALJ found that even if claimant had suffered a her
nia while lifting at work on September 2,- 1977, she did not inform 
her employer or supervisor of the alleged injury within 30 days.
The ALJ also found that claimant failed to prove that her employer 
paid her any compensation under this claim and, rather than show 
good cause for failure to give the employer notice of the injury 
within 30 days, claimant's conduct in this regard was characterized by |apparent carelessness and neglect. He found that,claim
ant's mother was aware of claimant's hernia and of her filing a 
claim therefor and she had advised claimant to see a doctor but, in fact,! claimant did not see a doctor until October 20, 1977.

The ALJ concluded that the employer had proved that it 
had been prejudiced by the delay in giving notice and, therefore, 
all excuses for late filing provided under ORS 656.265(4) were 
effectively cut off. Based on this he granted the'employer's mo
tion to dismiss..

On the merits, the ALJ concluded that while claimant's 
hernia could have occurred as the result of her work activity 
claimant had failed to prove that it did.

The Board, on de novo review, finds that claimant 
failed to.prove that her hernia was work related and the denial 
of responsibility therefor by the employer on November-17, 1977 
should be approved.

The Board concludes that the ALJ's order-should be af
firmed solely on the basis that claimant failed to prove by a 
preponderance of the evidence that she had suffered an industrial 
injury on September 2, 1977.
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ORDER
The order of the Administrative Law Judge, dated Feb

ruary 28, 1978, is affirmed.

WCB CASE NO. 78-1009 AUGUST 4, 1978

ETHELYN' RUSSELL, CLAIMANT 
Doblie, Bischoff & Murray, 

Claimant's Attys.
Rankin, McMurry, •Osburn, Gallagher 

& VavRosky, Defense Attys.
Order of Dismissal

A request for review, having been duly filed with 
the Workers' Compensation Board in the above entitled matter 
by the employer, and said request for review now having been 
withdrawn,

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the order 
of the Administrative Law Judge is final by operation of law.

WCB CASE NO. 78-2098
BOBBY SCHIVERS, CLAIMANT 
Doblie, Bischoff & Murray, 

Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.
Order of Dismissal

AUGUST 4, 1978 m

A request for review, having been duly filed with the 
Workers' Compensation' Board in the above entitled matter by the 
employer, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review 
now. pending before the Board is hereby dismissed and the order 
of the Administrative Law Judge is final by operation of law.
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WCB CASE NO. 77-6343
RICHARD 'B. SEYMOUR, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.

AUGUST 4, 1978

Reguest for Review by the SAIF
Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund requests review by 

the Board o,,f. the Administrative Law Judge's (ALJ) order which ordered |it to accept claimant's claim for "drop attack" prob
lems but affirmed its denial .of claimant's claim for cardiac 
and hypertension problems.

On June 8, 1973 claimant suffered a compensable indus' 
trial injury to his back. His claim was closed with an award of 160°|on December 2, 1976. After a hearing, an ALJ increased 
claimant's award to 320° on August 26, 1977.

On October 6, 1977 the Fund wrote claimant, stating 
it had accepted claimant's claim for the low back condition but 
denied any responsibility for cardiac, hypertension or drop 
attack problems. Claimant requested a hearing.

^ . [ Claimant testified that the drop attacks (a sudden
giving away of a person's legs, causing him to drop to the 
ground)|began after his industrial injury in June 1973; after 
his legs would give out from under him and cause him to drop 
to the ground, his entire body would feel as though it had been 
asleep and he had numbness and weakness in both legs.

Claimant also testified that the hypertension prob
lem commenced soon after his back surgery necessitated by the 
June 1973 injury. Claimant is receiving no treatment for hy
pertension other than having his blood pressure checked on a 
routine basis. He does admit to some pre-existing cardiac con
ditions but alleges that an event involving chest pain which 
occurred while he v;as at the Pain Clinic was different than 
any pain he had previously experienced, both in the area and 
in intensity.

Dr. Boots reported on December 2, 1974 that claimant 
had given him a history of feeling numb or dead from the neck 
down; on November 20, 1974 claimant had told Dr. Boots of falling 
completely to the ground when his back gave out and a week later he toldjDr. Boots that his falling due to loss of control of his 
legs was gradually increasing. Dr. Boots referred claimant to 
Dr. Nelson, an osteopathic physician specializing in neurology. 
Claimant recited basically the same history to Dr. Nelson who 
felt that these symptoms were suggestive of transient ischemia
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to the spinal cord and indicated that further neurodiagnostic 
study could be necessary.

There is a gap in the medical records until January 
1977 when Dr. Schostal, at the referral of Dr. Boots, examined 
claimant. On January 14, 1977, Dr. Schostal stated that claim
ant's history of drop attacks was most consistent with basilar 
artery transient ischemic attacks. Occasionally some compression 
of the anterior spinal artery could also cause this presentation 
but it is reportedly very rare.

In April 1977 Dr. Harwood, a medical consultant for 
the Fund, reviewed the m.edical reports and rendered an opinion 
similar to that expressed by Dr. Schostal. He felt claimant's 
condition was a pre-existing one and not compensable.

With respect to claimant's condition of hypertension, 
the ALJ fOUml no lUQdiOSLi to support claimant’s contention that this condition'was caused by his industrial injury.

With respect to the cardiac condition, the ALJ found 
the medical reports indicated that claimant had this condition 
prior to his industrial injury. Claimant gave a history of 
severe chest pains, radiating under his sternum and causing his 
entire left arm to become numb which occurred prior to the em
ployment which resulted in his industrial injury.

The ALJ relied primarily on the opinion expressed by 
Dr. Nelson that the frequent giving away of the legs, causing 
claimant to fall suggested transient ischemia to the spinal 
cord and was of aneurological nature. The ALJ found credible 
history dating back to November 1974 which connected the so- 
called , "drop attacks" to the compensable injury.

Claimant testified he had never had this problem 
prior to the fall which resulted in the compression fracture in 
his mid-back; that he had been regularly and steadily employed 
and therefore it was reasonable to assume that such disabling 
condition did not exist prior’to the injury. The_ALJ felt that 
Dr. Schostal's opinion did not preclude;the connection; he merely 
had stated that although compression could cause this presenta
tion occasionally,, it was reportedly very rare.

m

m

The ALJ concluded that the condition, designated 
as "drop attacks", did not increase claimant's disability 
which had been found to be 100% and at the moment claimant's 
condition was medically stationary and no treatment was rec
ommended. He held, however, that should the condition wor
sen, claimant would have aggravation rights under the statute 
and that inasmuch as the claim was first closed on December 2, 
19.76 his opinion would not reopen claimant's claim but would, 
by setting aside the denial for. the condition of drop attack 
problems, reinstate claimant's right to payment of medical ser
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vices for this condition under the provisions of ORS 656.245 
and also reinstate and preserve his right of aggravation under . ORS 656.1273.

The Boardy—after de novo review, agrees with the 
ALJ's conclusion that the Fund's denial for cardiac and hy- pertensilon conditions should be affirmed, but it finds that 
there is not sufficient medical evidence to justify a finding 
that the claimant's "drop attack" problems are compensable.

Claimant was involved in an automobile accident on 
January 7, 1974 and Dr. Campagna reported on February 4, 1974 
that claimant received some neck pain as a result of the acci
dent but did not feel that his mid-back region had been aggra
vated to a very large extent. Earlier when claimant had' been 
examined by Dr. Campagna in 1973 he complained of mid-back pain, buzzing |noise in his left ear, spells of body numbness when 
lying down. At that time Dr. Campagna was not aware that claim
ant had had a previous injury resulting in a compression of T9 
and his conclusion was that the claimant had a compression frac
ture of T9. However, there was no mention made to him of the 
drop attack symptom.s in any of the reports the date of the in
dustrial accident until a much later date.

After the 1974 automobile accident claimant had a 
rhizotomy to sever the sensory nerves but even after that the 
movement of claimant's clothing over his skin and the abdominal andjlower back areas increased his discomfort considerably. 
Claimant was examined by Dr. Pasquesi on October 9, 1975 who 
felt claimant's condition was stationary from an orthopedic 
standpoint but he did not have any answer to his neurological 
problem following the neurectomies.

When claimant was at the Pain Clinic, he complained 
of these alleged drop attacks but there is nothing in any of 
the Pain Clinic's reports to indicate any causal connection be
tween the June 1973 industrial accident and these complaints.

The evidence indicates that the drop attacks did 
not come' on until after the automobile accident of January 
7, 1974 and Dr- Greiser, who examined claimant at the request 
of his attorney, on September 20, 1976, stated that he felt 
claimant had aggravated his old compression fracture at T9, 
however, he also referred to Dr. Holbart's findings in 1962 
which in'dicated the compression fracture. Dr. Greiser felt 
that clajimant had a pre-existing thoracic spine- injury, prob
ably aggravated by his industrial injury and again aggravated 
bv his automobile accident.

9
Only two doctors were directly asked if there was 

a causal connection between the alleged drop attacks and the 
industrial injury; Dr. Schostal and Dr. Harwood. Claimant's 
physician. Dr. Boots, referred claim.ant to Dr. Schostal who
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is a neurologist. It was his opinion that the drop attacks 
were most consistent with a basilar artery transient ischemic 
attack; some compression of the anterior spinal artery could 
also cause this presentation, but it v;ould be very rare. Dr. 
Harwood agreed and stated further that the problem is a part 
of the picture of generalized arteriosclerosis and could be 
contributed to by many factors. He found no indication of 
any causal connection between claimant's work and this par
ticular problem.

The Board finds that the alleged drop attacks were 
not documented by any medical report indicating that anybody 
had actually observed claimant having one of these alleged 
drop attacks. Furthermore, Dr. Campagna’s opinion indicated 
that among other things there were many functional•elements 
involved in claimant's complaints.

In complicated medical situations such as those 
presented in this case, only expert medical evidence can de
termine the causal relationship between the industrial in
jury and the claimant's problems and the burden of proof is 
upon claimant.

The Board concluded that claimant has failed to 
sustain this burden of proof inasmuch as he has not provided 
expert medical evidence of causal connection between claim
ant's industrial injury of June 8, 1973 and his subsequent 
"drop attacks" problems. The Board concludes -that the Fund's 
denial of October 6, 1977 should be affirmed in its entirety.

#

9

ORDER
The order of the Administrative Law Judge, dated 

February 28, 1978, is reversed.
The denial by the State Accident Insurance Fund on 

October 6, 1977 of responsibility for cardiac-hypertension or
drop attsclc problome is

WCB CASE NO. 77-2944 • AUGUST 4, 1978
DOYLE D. STACEY, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles, 

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys.
Request for Review by Employer

Reviewed by Board Members VJilson, Moore and Phillips
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The employer seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted claimant compensation for 
permenant total disability.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated March 7, 1978, is affirmed
Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in connection with this Board 
review in the amount of $350, payable by the carrier.

Chairman M. Keith Wilson dissents as follows:

#

#

; The record does not, in my opinion, justify an award 
of permanent total disability. The medical evidence falls 
short of establishing that the claimant is precluded from en
gaging in full time and gainful employment. Motivation for 
emplo^mient appears to be lacking. Job search by the claimant 
was perfunctory at best and occurred only after receipt of no
tice ofjhearing. The claimant's interest in returning to the 
work force is premised on his own terms and,coupled with his 
lack of[cooperation, precludes any realistic effort by the 
Field Services Division of the Workers ' Compensation Depart
ment. I find that the claimant is not precluded physically or 
psychologically from return to modified full time gainful em
ployment and conclude that the loss of earning capacity is 
75% or 240®.

M. Keith Wilson, Chairman

INA CLAIM NO. 941-C242447 AUGUST 4, 1978
JUDY WITT, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.Collins,| Velure & Heysell, Claimant's Attys.
Roger Warren, Defense Atty.Own Motion Order

On June 23, 1978 the Board received from claimant, 
by and through her attorney, a petition for the Board to ex
ercise its own motion jurisdiction pursuant to ORS 656.278 
and reopen her claim for a compensable industrial injury 
suffered on September 20, 1972 while in the employ of GAF
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Corporation whose carrier was Insurance Company of North 
American (INA). The claim was accepted and, according to the 
petition, "... handled as a medical only claim at that time" 
Therefore, there is also a question of whether claimant's claim 
ever has been closed pursuant to the provisions of ORS 656.268.

m

Subsequently, claimant filed a claim for pain in her 
right and left shoulders against Tektronix, Inc., whose carrier 
was Employers Insurance of Wausau (Wausau). This claim was 
denied and claimant requested a hearing (WCB Case No.78-1547).

In support of claimant's petition for own motion 
relief, claimant furnished reports from Dr. John Thompson 
dated April 25, 1977 and Orthopaedic Consultants dated Decem
ber 7, 1977. Claimant alleges that these reports indicate 
that either one or both employers might be responsible for 
claimant's present condition.

Claimant petitioned the Board to grant own motion 
relief or, in the alternative, to set her request for own 
rr.otion relief for hearing on a consolidated basis with her 
request on the propriety of the denial in WCB Case No. 78- 
1547. The petition indicates that Wausau has no objection 
to being joined as a party.

The Board, at the present time, does not have suf
ficient evidence to determine whether claimant's request for 
own motion relief is justified or if, in fact, her September 
20, 1972 industrial claim has ever been closed pursuant to the 
provisions of ORS 656.268. Therefore, it is referring this 
request for o^vn miOtion relief to its Hearing Division to be 
set for hearing before an Administrative Law Judge (ALJ) at 
the same time as claimant's request for a hearing in VJCB 
Case No. 78-1547,

If the ALJ.finds that claimant's present condi- • 
tion is the result of her September 20, 1972 injury'and repre
sents a worsening since the last award or arrangement of com
pensation therefor and, additionally, that it has been closed 
pursuant to ORS 656.268, the ALJ shall submit to the Board a 
complete transcript of the proceedings together with recommen
dations on the claiJnaht'S flWft fflOtifin ItlQALJ shall also enter an appealable -Opinion and Order on the 
denial of the claim by Tektronix (WCB Case No. 78-1547),

If the ALJ shall find from the evidence that the 
September 20, 1972 claim was never formally closed pursuant 
to ORS 656.268, said claim shall be submitted to the Evaluation 
Division of the Workers' Compensation Department for proper 
closure.

#

9
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SAIF CLAIM NO. C 171222

FRANK REID,CLAIMANT 
Allen G.' Owen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended'Own Motion Determination

AUGUST 7, 1978

I On July 19, 1978 the Board entered its Own Motion 
Determination in the above entitled matter whereby claimant 
was granted compensation for temporary total disability from 
March Sj 1977 through July 17, 1977, less time worked, and 
granted|45° for 30% loss of the left leg.

j At the time of the closure, there was in the file 
a statement from Dr. John R. Hazel, claimant's treating physician, I that he had instructed claimant to remain off work 
starting January 1, 1977, however, March 8, 1977, the date 
claimant had surgery on his left leg, was used as the com
mencement date for time loss.

%

j The Board is now informed by Dr, Hazel that his in
structions for claimant to cease working as of January 1, 1977 
were based upon his left leg condition and that claimant was 
unable to work from that date forward. The Board is also ad
vised that the Fund commenced payment of temporary total disability ]benefits to claimant as of that date and continued 
to pay them through July 17, 1977,

of July 
seventh

The Board concludes that its Own Motion Determination 
19, 1978 should be amended by deleting therefrom the 
paragraph on page two and substituting therefor the

following
"Claimant is granted compensation for tem
porary total disability from January 1,
1977 through July 17, 1977, less time 
worked, and granted 45° for 30% loss of 
the left leg."
The Board has been advised by the Fund that it will 

not appeal this Amended Own Motion Determination, therefore, 
claimant may make an application for lump sum payment of the 
award of 45° for 30% loss of the left leg upon presentation 
of his copy of this determination to the Fund and, if Compli
ance Division of the Workers' Compensation Department approves 
said application, claimant may receive said compensation in a 
lump sum payment.

The Own Motion Determination of July 19, 1978, except 
where it is inconsistent with the above, is hereby reaffirmed.

IT IS SO ORDERED.
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MELVIN LEEDY, CLAIMANT 
Dye & Olson, Claimant's Attys. 
Keith D. Skelton, Defense Atty. 
Order on Remand

WCB CASE NO. 76-4682 AUGUST 10, 1978
m

On March 23, 1977, after a hearing, an Opinion and 
Order was entered in the above entitled matter which, inter 
alia,’ found claimant's condition was medically stationary as 
of May 31, 1976, did not disturb the Determination Order of
July 28, 1376 awarding claimant only compensation for tempor-ary total disability from March 2, 1976 through May 31, 1976, 
and stated that it would be premature to rule on .the issue of 
permanent disability'until after claimant undertook further 
consideration and evaluation for vocational rehabilitation and 
completed vocational rehabilitation if such was deemed appro
priate by the Disability Prevention Division of the Workers' 
Compensation Board.

The Referee's Opinion and Order was affirmed and 
adopted by the Board, after de novo reviev;, with a comment 
that the claim was properly closed pursuant to OAR 61-030 (1) (c' 
and, therefore, reinstatement of time loss has to occur under 
the provisions of OAR 61-050(4),

The Board's Order on Review was appealed to the 
Oregon Court of Appeals which, on June 20, 1978, held:

"... the determination of a claimant's
I permanent disability may not be delayed un

til completion of a post-closure rehabili
tation program. Claimant was entitled to 
an award of permanent disability at the 
time his claim was closed, based upon then 
existing conditions. That award would be 
subject to review and adjustment when he 
completes or abandons his rehabilitation 
program."

The Court of Appeals remanded the case to the 
Board to determine the extent of claimant's disability at the 
time of the original Determination Order and to award compen
sation accordingly.

The ^oard, acting in accordance with the judgment 
and mandate,from the Court of Appeals which it received July 
25, 1978, hereby remands the above entitled matter to its 
Hearings Division, and more specifically to Lyle R. Wolff, 
Administrative Law Judge (ALJ), to determine claimant's per
manent disability, if any, as of May 31, 1976. If the evi
dence previously presented to the ALJ is sufficient to en
able him to make such evaluation without the taking of further

m
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evidence he is hereby directed to issue an amended Opinion
Oi;der dealing solely vjith the extent of claimant's per

manent Idisability; if it is not he is directed to hold a hear
ing for the purpose of taking such evidence.

IT IS SO ORDERED.'

AUGUST 'll, 1978CLAIM NO. B104C314863
LARRY D. BARKER, CLAIMANT 
Coons & Anderson, Claimant’s Attys. 
Long, Neuner, Dole, Caley & Kolberg, 

Defense Attys.
Own Motion Determination

On April 8, 1967 claimant, while in the employ, of' 
Rosebufg Lumber Company, whose workers’ compensation coverage 
v;as furnished by Fireman's Fund Insurance Company, sustained 
an industrial injury resulting in .a comminuted fracture of the 
right humerus with radial nerve involvement. After several surgeriles, the claim was initially closed on February 13, 1971 
by a Determination Order granting claimant 94® for partial loss of the jright arm by use. Claimant requested a hearing and pur
suant to a stipulation and order, dated November 30, 1971, was 
awarded an additional 10° for permanent partial disability. 
Claimant's rehabilitation was successful and he returned to
full Qinploymont with substantial use o£ his arm.

On May 17, 1976 Dr. Young examined claimant for in
termittent elbow discomfort and difficulty using his right • thumb. I He was later seen by Dr, Gill, who found the metacarpo
phalangeal joint of the right thumb was unstable with degener
ative changes. An arthrodesis of the'joint was suggested.

On May 24, 1977 a Board's Own Motion Order referred 
the claimant’s request for own motion relief to its Hearings 
Division to set for hearing on a consolidated basis with the 
claimant's request for hearing on a 1975 injury. The Adminis
trative Law Judge (ALJ), after taking evidence, found that claimant's request should be granted.

On October 18, 1977 a fusion of the metacarpo
phalangeal joint of the right thumb ;vas done. Claimant was 
released to work on February 28, 1978 and on June 26, 1978 Dr. 
Young stated that the thumb was stable and pain-free. Claim-, 
ant's hand function appeared to be improved over the pre
operative status and he recommended claim closure.

On July 12, 1978 the carrier requested a determin
ation of claimant's present condition and the Evaluation Divi
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sion of the Workers' Compensation Department recommended to 
the Board that claimant be granted compensation for temporary 
total disability beginning September 17, 1977 through February 
21, 1978 only. m

The Board concurs.
ORDER

Claimant is awarded compensation for temporary total 
disability commencing October 17, 1977 through February 27, 1978

attorney is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compensation 
granted by this order, payable out of said compensation as paid, 
not to exceed $500.

SAIF CLAIM NO. RC 157974 AUGUST 11, 1978

NORMA.COLE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

•Claimant has requested the Board to exercise its 
own motion jurisdiction pursuant to ORS 656,278 and reopen 
her claim for a compensable industrial injury to her left 
middle finger sustained on November 25, 1968 while in the 
employ of Parsons Pine Products, Inc., whose carrier was the 
State Accident Insurance Fund.

Claimant's claim was closed by a Determination Or
der mailed September 8, 1969 v;hich awarded claimant 15° of a 
maximum of 22° for partial loss of- the left middle finger.
Her' aggravation rights have expired.

Claimant's request was supported by a report from 
Dr. Parrish which indicated that he had claimant admitted to 
the hospital on November 15, 1977 for an exploration of her 
left mid fingei with and, possible pip joint arthro-plasty. The surgery was performed the following day by Dr. 
Parrish who reported that it was expected that four to six 
months time will elapse prior to graft procedure being done 
for the flexor tendons with removal of the silastic rod at 
that time.

All of the pertinent information regarding claim
ant's injury of November 25, 1968 and her present surgery and 
the projected surgery was furnished to the Board by the State 
Accident Insurance Fund. It was its position that the treat- 
m.ent appeared to be related to her' 1968 injury and if the 
Board felt the medical evidence justified reopening the claim 
it v;ould not oppose it.
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The Board, after considering all of the medical re- 
concludes thaVclaimant's present condition is related 
November 25, 1968 injury and that claimant's claim 
be reopened for payment of compensation, as provided 
from November 15, 1977, the date that claimant was ad- 

to the hospital by Dr. Parrish until the claim is 
pursuant to ORS 656.278, less any time worked.

IT IS SO ORDERED.

2AIP CLAIM NO. KB 149512 AUGUST 11, 1978
CROY, CLAIMANT i 

SAIF, Legal Services, Defense Atty. 
Own Motion Order

tember
Claimant suffered,a compensable back injury on Sep- 

29, 1965 while employed with Percy E. Jellum, Contrac
tor, Inc., at Lakeview, ioregon., His claim was accepted and aftei 
surgeries it was closed 'on July 31^ 1969. Claimant's aggravatior 
rights 'have expired.

I On June 7, 1978 claimant asked the Board how he could 
reopen 'his claim and^on iJune 16, was ^advised to furnish the 
Board,v.^ith a copy to the carrier, a current medical report com
menting' on his present condition, whether it was attributable 
to his jindustrial injury of 1965, and if.his condition had 
worsened since he had last received an award of compensation 
for it.

On June 28, 1978 the Board received a report letter' 
from Drj. Cherry, stating that he had written to the Fund several 
times and enclosed copies of said letters. He also enclosed 
letters relating to the treatment claimant received from him 
after the 1965 injury. Dr. Cherry stated that claimant was 
now hospitalized at St. Vincent Hospital and being treated con
servatively; he expressed'his opinion that he was more disabled 
now than he was at the time the claim was closed and he re
quested that the claim be reopened for both medical care and 
treatment and compensation as provided by law.

vise it' On July 7, 1978 the Board requested the Fund to ad- 
of its position with regard to claimant's request for 

own motion relief. On July 18, 1978 the Fund responded, 
stating it would not oppose payment of compensation for tern-- porary jtotal disability during the period of claimant's hos
pitalization although it was doubtful, in the Fund's opinion, 
that the claimant's condition had worsened to- the extent that 
it was necessar^y to reopen the claim.
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The Board, after giving due consideration to all 
of the medical reports relating to claimant's condition in 
1965, when he was injured, in 1969, at the time his claim 
was closed, and the present medical reports indicating his 
present condition, concludes that claimant's claim for his 
September 29, 1965 compensable industrial injury should be
reopQUQd and ooinpansation, 35 provided by law, cenrnsnsingon the date that Dr. Cherry hospitalized claimant and until 
his claim is again closed pursuant to the provisions of ORS 
656.278U

IT IS SO ORDERED.

SAIF CLAIM NO. EC 280757 AUGUST 11, 1978
DONALD C. HECK, CLAIMANT
SAIF, Legal Services, Defense Atty,
Own Motion Order

On June 5, 1978 the Board received a request from 
claimant to exercise its own motion jurisdiction pursuant to 
ORS 656.278 and reopen hiS Slajm a compensable industrial injury suffered in December 1970. Claimant's claim has been 
closed and his aggravation rights have expired.

Claimant's request was supported by a report from 
Dr. John Thompson who hospitalized claimant on May 4 for a 
myelogram and is still treating claimant.

Claimant states that he had previously requested
ths Fund to rQopgn his clai.n and had besn s<5vised by it thathis aggravation rights had expired and he should make direct 
inquiry to the Workers' Compensation Board. When the medical 
information was furnished by claimant it was referred to the 
Fund which replied on July 21,^1978 that it would not oppose’ 
the granting of own motion relief if the Board felt such action 
was warranted.

The Board concludes, based upon the reports from Dr. 
Thompson, that claimant is entitled to have his claim for a 
compensable injury suffered on December 10, 1970 while in the 
employ of Mercer Industries, said claim designated as EC 280757, 
reppened as of May 4, the date claimant was hospitalized for 
a lumbar myelogram by Dr, Thompson,■and until his claim shall 
be closed pursuant to the provisions of ORS 656.278, less any 
time wo.rked.
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PAUL E. HOLMSTROM, CLAIMANT 
Charles Paulson, Claimant's Atty.
SAIF, Legal Services, Defense Atty;
Own Motion Determination

SAIF CLAIM NO. DC 176864 AUGUST 11, 1978

Claimant suffered a -compensable injury to his low 
back on March 25 , 1969 while working for Hollyv;ood Lights.After conservative treatment, claimant returned to full time 
work on August 11, 1969 and his claim was closed by a Deter
mination Order dated April 6, 1970 which awarded claimant 
compensation for time loss and 48° for unscheduled low back 
disability. t -

I .Claimant continued to have low back pain radiating down his right lower leg and on January 25, 1973 a lumbar lam
inectomy L5-S1, with removal of a herniated intervertebral 
disc, L'5-Sl, and decompression of the SI nerve root .right was 
performed. The claim was then closed by a Second Determination 
Order on July 16, 1973 awarding additional compensation for 
time loss and an additional 5% for unscheduled low back disabil
ity and 5% loss of the right leg.

•Surgery was again performed on December 9, 1974 
and his claim was closed on May 12, 1975 by a Third Determin
ation Order which awarded additional time loss benefits and 
additional compensation equal to 48° for unscheduled low back 
disability. Thereafter, claimant did fairly well although 
he did 'have recurrences of his old symptoms which required 
various treatments, none of which provided any permanent re
lief. I

I On January 27, 1978 Dr. Grimm, Dr. Woolpert, and' 
Dr. Dresher examined claimant and reported a moderate loss of 
function due to his injury. Dr. Misko reported on June 15, 
1978 that claimant was medically stationary.

A request for determination vzas made by the Fund 'on 
July 19,, 1978 and the Evaluation Division of the Workers' Com
pensation Department recommended that the claim be closed with 
an awar^d of compensation for temporary total disability from 
November 17, 1975 through June 15, 1978, less time worked, 
and an additional 80° for unscheduled low back disability.

disabil

The Board concurs.
ORDER

Claimant is awarded compensation for temporary total 
ity from November 17, 1975 through June 15, 1976, less

time worked, and 80° of a maximum of 320° for unscheduled low
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back disability. Thes'e awards shall be in addition to all pre^ 
vious awards received by claimant =for' his industrial injurv of 
narch 25, 1969. . ■ ' ‘

Claimant's attorney is Hereby granted as a reason- 
able attorney's fee a sum equal to. 25% of the increased compen
sation granted by this order,"payable out of said' compensation 
as paid, not to exceed $2,300. '

SAIF CLAIM NO. C 89861 AUGUST 11, 1978
JOSEPH HUSTON, CLAIMANT ''
SAIF, Legal Services, Defense Atty^
Own Motion Order

Claimant suffered a compensable industrial injury 
on August 31, 1967 while in the employ of Portland I7ire and 
Iron Works whose carrier was. the State Compensation Depart
ment, predecessor to the StaterAccident Insurance Fund." The 
claim was closed by a Determination Order dated April 4,
1968 which granted claimant 32° for 10% unscheduled disabil
ity. The claim was reopened'for further medical care and 
treatment and closed again on September 15, 1971 by a Second 
Determination Order which granted:claimant an additional 
award of 32 °. .. ' ‘ ;

Claimant now seeks to have the Board exercise its 
own motion jurisdiction pursuant to ORS 656.278 and reopen 
his claim, alleging that his condition has worsened. The re
quest is supported by substantial medical reports from Dr. 
Wisdom who performed a hemilaminectomy and discectomy,L4-5, 
left with decompression on January 16, 1978. The hospital 
reports indicate claimant.was admitted to St. Vincent's Hos
pital on December 28, 1977..

On April 7, 1978 Dr. VJisdom advised the Fund that 
claimant was making a good'recovery from his last surgery, 
that he had seen him on March; 29, 1978 and claimant had re
turned to work approximately :thiree weeks previous to that 
and was able to work full'time.' He recommended continuation 
with rehabilitative back exercises and said that he had 
suggested that claimant see him.: another month.

Claimant had first requested the Fund to reopen his 
1967 claim and because his aggravation rights had expired, the 
Fund referred the matter to the Board for its consideration,' 
forwarding all pertinent copies of-its claim file and .stating 
it would not oppose reopening^ :

O

O
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The Board finds; based upon the medical evidence 

furnished to it by the Fund ^j^^ythat, claimant' s claim should be 
reopened and claimant’paid compensation, as provided by law, 
commencing on December 28, 1977, the date claimant was ad
mitted to St. Vincent's Hospital and continuing until the 
claim is closed pursuant to ORS 656.278 , less time v;orked. 
The Board notes that Dr. Wisdom's letter of April 7; 1978 
indicated claimant had returned to'work on a full time basis
during the first week of March 1978 ..

IT IS SO ORDERED.

SAIF CLAIM NO. GA 872730 AUGUST 11, 1978
JOHN D. MIZAR, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith,

Defense Attys,. *
SAIF, Legal Services, Defense Atty.
Own Motion Determination,

On October 10, 1977 claimant, by and through his 
attorney, had requested the Board, pursuant to ORS 656.278, • 
to reopen his claim for an industrial injury suffered on July 
25, 1966. The Board referred the matter to its Hearings 
Division to be heard on a consolidated basis with claimant's hearingjon the denial of his claim for an alleged industrial 
injury sustained on August 15, 1977.- This claim had been 
denied pn the grounds that claimant had a pre-existing condi-feifth Whldk his Sdid w&S ah Aggravation of' his 19G1
injury.

The Administrative Law Judge (ALJ) to whom the mat
ter was assigned for hearing was directed to recommend to the 
Board whether claimant's present condition is the result of an 
aggravation'of his ‘ 1966 injury or a new injury on August 15, 1977 
and also if claimant's claim for a new injury- on June 18,- 1569, 
which had been denied, and the subsequent surgery necessitated therebyl and also the June 17, 1974 surgery were causally re
lated to claimant's 1961 industrial' injury.

After a hearing, the ALJ found, based upon the ppin-. 
ion of Dr. Nag,'claimant's treating physician, that there was 
a causal relationship' between the 1969 episode and the 1961 
injury and th'ere was no question but that the 1974 surgery on 
claimant's right leg was directly connected to the 1969 surgi
cal procedure. ^He further found that the Fund had denied the 
1969 claim on the grounds that claimant's back pain had existed 
prior to his employment with his then employer, Quality Brands. 
Ihe ALJ was of the opinion that under those circumstances, the 
Fund could not, at the present time, deny the 1969 episode
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was an aggravation of the 1961 injury because the denial in 
1969 was based on the fact that the injury was an aggravation 
of a prior injury, :

He concluded that if the Fund was now directed to 
accept the claim for aggravation it would only be doing what 
it should have done in 1969^and again in 1974. He recom
mended that the Board assume itS awK nation jurisdiction and remand claimant’s 1961 claim to the Fund for processing.

The Board accepted the recommendation of the ALJ 
and remanded claimant's claim to the Fund,

On May 11, 1978 the Fund requested a determination 
of claimant's condition. On^July'24, 1978 the Evaluation 
Division of the Workers' Compensation Department recommended 
that claimant be awarded compensation equal to 10% loss func
tion of the right foot to coyer all increased permanent par
tial disability as a result of the‘surgeries in 1969 and in 
1974 . It noted that compensation' for-temporary total dis
ability from September 23,.'1969 through April 7, 1970 and 
from June 3, 1974 through July.21, 1974 had been paid by the 
Fund.

The Board accepts the recommendation of the Eval
uation Division of the Workers' Compensation Department.

ORDER
Claimant is awarded -compensation equal to 10% loss 

function of the right foo-t. This award is in addition to 
any previous awards for compensation received by claimant 
as a result of liis July 25, 1961 injury.

Claimant's attorney is hereby granted as a reason
able attorney's fee for his services a sum equal to 25% of 
the increased compensation grante_d“ by this order, payable out 
of said compensation as paid; mot'-to'exceed $2,300.

CLAIM NO. B830C 378942 AUGUST 11, 1978

KAREN SUE MORGAN, CLAIMM^T 
Dye & Olson, Claimant's Attys.
Order Rescinding Own Motion Determination

On July 14, 1978 the Board entered its Own Motion 
Determination- in the above jentitled• ma-tter v;hereby claimant 
was granted compensation for', temporary total disability from 
September 17,.1977 through Januaryr2_9, 1978 and for partial 
disability from January 30, 19-78 through February 28, 1978.

m

%
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The order was issued based upon an advisory rec- 
omnendation from the Evaluation;.Division of- the Workers’ 
Compensation Department which'piin turn, was basea upon a re
quest from the carrier. Fireman's Fund Insurance Company,, 
for a determination of claimant's present disability. '

Claimant's claim was initially closed on August 
16, 197(2 and claimant's aggravation rights expired on August 
15, 197|7. It has now been called to the attention of the. 
Board that on August 12,- 1977 claimant's attorney requested" 
the carrier to reopen claimant's claim for aggravation; 
photostatic copies of the signed receipt for registered mail 
indicates that ^the carrier received the claim for aggravation 
on August 15, 1*977 which v^ould be.within the five-year per
iod. Therefore, the Board concludes that it has improperly 
closed 
she is 
268 .

claiman-t's claim under the provisions of ORS 656.278; 
entitled to have her claim closed pursuant to ORS 656.

The Board further concludes that it should rescind 
its Own notion .Determination dated July 14, 1978 and refer 
the matter to the Evaluation Division of the Workers’ Compen
sation Department to issue a proper Determination Order pursuant t'o ORS 656.268.

IT IS SO ORDERED.

WCB CASE NO. 77-7266 _ AUGUST 11, 1978
CARL PENLAND, CLAIMANT ‘ ■ Evohl fL Malagon, Claimant's Atty, ■ 
SAIF, Legal Services, Defense Atty. 
Order

On July 10, 1978 claim.ant, by and through his attor
ney, mo-yed the Board for an order to remand the above entitled 
matter for the taking of further evidence, namely, a report from Dr] Ochs, dated April 24, 1978, which was not available 
at the time of the hearing or, in the alternative, to admit 
the report into evidence and order the claim reopened'for the 
treatment recommended by Dr. Ochs.'

On July 24, 1978 the State Accident Insurance Fund 
advised the Board that it would resist claimant's motion, stat
ing that the matter was heard on February 15, 1978 and the file 
contained an updated evaluation by Dr. Renaud, dated January 3, 
1978; Dr. Renaud had been claimant's treating orthopedist.

the addi 
hearing

The Board finds that the claimant has not shown that 
tional medicals could not have been presented at the ‘ 
and in the absence of any specific recommendation for
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■trea^ent which would recjuire time loss the Board concludes
that this is an attempt on the part'of claimant to relitigate 
his claim. ' ■

be denied.
The Board concludes that the motion to remand should

IT IS SO ORDERED

WCB.CASE NO. 78-3042 AUGUST 11, 1978
DONALD B. ROWDEN, CLAIMANT
Grant, Ferguson & Carter, Claimant's Attys 
Collins, Velure & Heysell, Defense Attys. 
Roger Warren, Defense Atty. '
Own Motion Order Referring for Hearing

On June 30, 1973 claimant, by.and through his attor
ney, requested the Board to exercise its own motion jurisdic-. 
tion pursuant to ORS 656.278 and reopen his claim for an injury suffered in December ' 1967 while in'?the'employ of Fir Ply Com
pany vzhose workers* compensation coverage was furnished by 
Employers Insurance of Wausau., Claimant's claim was closed 
initially by a Determination Order^dated June 15, 1970 and 
his aggravation rights have expired.'

Claimant has also filed a claim against his current 
employer, SWF Plywood, self insured, for an alleged injury 
suffered on or about March 22,' 1978 while working as a clipper 
operator. This claim was denied by the employer on April 4, 
1978 on the grounds that claimant had suffered an on-the-job 
injury to his back while working for ,Fir Ply Company, that
there was no eviflence of any 5jsci£i9 trauma occurring white
claimant was employed at SUf Plywood Company and claimant's 
present condition constituted a'v7orsening of- his condition 
resulting from the earlier accident.

Claimant requested a hearing on the denial of his 
claim against SWF on April 24,1978 and subsequently the'em
ployer, SVJF, requested that' Employers' Insurance of Wausau be 
joined as a party because >it was the'-insurer for Fir Ply 
Company on December 27, 1967. ^

In support of claimant's request for own motion 
relief a letter from Dr. Wanek was furnished to the Board.
Dr. Wanek indicated that a'myelogramrhad been performed by 
Dr. Campagna and possibly surgery.'would be required. He 
also felt that in view of claimant's previous injuries and 
the physical findings which he made’’that claimant's present 
problems were the result of His previous on-the-job injury 
in December 1967. • ‘ ,
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Wausau objected to the motion of SV7F to join it as 
a party, addressing the objection first to the Hearings Divi
sion on July 11, 1978 and renewing it in a letter addressed 
to the I Board under date of July 20, 1978 .

The Board, based primarilv on Dr. Vvanek's reoort,
IS ‘ t ‘feels there is sufficient medical evidence to show a possible 

involvement of Fir Ply and its carrier, V7ausau, and, therefore, 
they should be joined as parties defendant in the hearingre-. 
quested by claim.ant on the denial by SIvF of his claim filed 
against it for an injury on or about March 22 , 1978 .

j The Board further finds that the evidence is not suf
ficient to enable it to m.ake a determination at this time on 
the claimant's request for own motion relief, therefore, it 
refers jthis m.atter to the Hearings Division to join Fir Ply 
and Wausau as parties defendant and to set for hearing at the
same time as the hearing on the cienial ol claimant's claim for 
an alleged 1978 injury.

; If, after the hearing, the Administrative Law Judge 
(ALJ) finds that claimant's present condition is attributable to his jl967 industrial injury and represents a worsening since 
the last award or arrangement of compensation for that injury 
he shall cause a copy of the transcript of the proceeding to 
be furnished to the Board together with his recommendations on 
the request for owti m.otion relief. The ALJ shall also dispose 
of the lissue of the denial by SWF of claimant's claim for an 
industrial injurq^ alleged to have been sustained on or about 
March 22, 1978 with an Opinion and Order which may be appealed.

SAIF CLAIM NO. A 915909 AUGUST 11, 1978
CHARLES A. THOEN, CLAIMANT 
Evohl F. Malagon, Claimant's Atty.,
SAIF, Legal Services, Defense Attys.
Own Motion Order

On August.18, 1976 the State Accident Insurance 
Fund requested the Board, pursuant to its own motion jurisdiction! granted by ORS 656.278, to cancel the award for per
manent |total disability granted claimant in the above en
titled matter on December 27, 1965. Claimant was advised 
of the Fund's request and on September 3, 1976 claimant’s 
attorney responded, stating that it was claimant's position . 
that he was still permanently and totally disabled.

The Board did not have sufficient evidence before 
it upon which to. make, a determination upon the merits of the 
Fund's request,, therefore, they referred the matter to its 
Hearings Division with instructions to hold a hearing and 
take evidence on this issue.
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A hearing was set before Lyle R. -Wolff, Adminis
trative Law Judge,'on August'9, 1978 and all parties were 
notified. On August 1, 1978 the Fund, by and through one 
of its attorneys, advised the Board’that it wished to with- 
drav7 its request for own motion relief and requested that the 
hearing be dismissed. ‘ .

The Board, being fully advised, concludes that the 
request made by the State Accident Insurance Fund on August 
18, 1976 to cancel claimants, award of permanent total dis
ability which had been granted on December 27, 1965 should be 
considered as withdrawn, and. the hearing- set for August 9,
1978 should be dismissed..

IT IS, SO ORDERED.

m

WCB CASE NO. 76-7070 AUGUST 11, 1978

FRANCIS VASBINDER, CLAIMANT 
Ackerman & DeWenter, Claimant's Attys, 
Collins, Velure & Heysell, Defense Attys. 
Order of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by the 
claimant, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that- the request for review . 
now pending before the Board is hereby dismissed and the order of 
the A.dministrative Law Judge is final by operation of law..

WCB CASE NO. 74-1910 
WCB CASE NO. 77-7974-E

-AUGUST 11, 1978

WILLIAM R. WHITT, CLAIMANT 
Harold W. Adams, Claimant's Atty. 
Cosgrave & Kester, Defense Attys. 
Own Motion Order

A'joint petition and order of dismissal of hearing 
upon_ settlement of bona fide dispute was signed by the involved 
parties in the above entitled matter and approved by Lyle R., 
Wolff,- Administrative Law Judge (ALJ), on June 12, 1978.

The petition alleges that claimant, currently ajudi- 
cated as being permanen.tly and totally disabled, was notified 
that a hearing was scheduled for June 20, 1978- before an ALJ
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to determine whether 'cl^aiman’t is still permanently and totally 
disabled or whether his disability was less-than permanently 
and totally disabled. |The petition further alleges that a • 
bona fide dispute exisbs' as to that issue, to-v;it: Dr. Pasquesi, 
on or about November 15, 1977, stated his opinion that claimant 
would be capable of physically performing- work of a sedentary naturejbut Dr. Bright expressed his opinion on or about March 
30, 1978 that claimant was presently totally disabled and un
able to work. ‘1 . ■. .

, I I ■
If the ALJ allowed the claim and hearing to be dis

posed on. a "bona fide disputed claim" basis upon payment by 
the carrier to claimant and to his attorney the sum of $27,500 
and upon approval of the "bona fide disputed claim" settlement 
and dismissal of the hearing, the parties involved agreed that . .|all 'Claims■whicri claimant has-or may have against Re- ■ 
spondent, LIBBY, McNEIiIl & LIBBY, and its insurer, in connec
tion with this^claim No. 541 C 30 10 57-9, resulting from the injury|of 12-11-74, for benefits uhder Oregon's Workers' Com-- 
pensation Law are thereby and thereafter precluded and that 
the said T^v^enty-seven 1"housand Five hundred ($27,500.00) dol
lars is a full and fina!l payment therefor."

The Board, on July 10, 1978, informed claimant's 
attorney and the attorney for the employer and its carrier 
that it was of the opinion that the document constituted a 
"release" which is prohiibited b'y ORS 656.236 and also the references to respondent, jLibby, McNeill & Libby in Claim No.
541 C 30 5 7-§, resulting from the injury of December 11,
1974 on page two of said document apparently are in error. The 
Board invited the two attorneys to file simultaneous written 
'briefs 
of the 
ies as

within 10 days from the date of its letter in support submitted petition and setting forth respective theor- 
to why the Board should not- counterm.and and reverse the

approval of the petition by ALJ VJolff pursuant to its own
motion jurisdiction gra'nted by ORS 656.278 .

Neither attorney submdtted a brief and the Board, 
after careful considera'tion of the' petition, concludes that 
it is nothing more than a compromise and release and is pro
hibited by the provisions of ORS 656.236. Therefore, the 
approval of the petition by the ALJ should be set aside by 
the Board pursuant to the authority granted to it by ORS 656 
27S,

IT IS SO ORDERED.
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SAIF CLAIMJJO. SC 26 7781 AUGUST 11, 1978
JOHN G. YOUNG, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

Claimant filed a claim on September 14, 1970 fiF 
a back injury sustained while lifting a gas heater. It was 
accepted by the State Accident Insurance Fund. The injury 
was diagnosed as an acute muscular spasm of the lumbar spine. 
A myelogram of October 15, 1970 revealed a defect at L4-5.
An L-4 laminectomy and L4-5 discectomy were performed on the 
same date. Claimant continued to have discomfort including 
difficulty with urination and defecation. After a second 
positive myelogram, a laminectomy L4-5 and L5-S1 with removal 
of an epidural scar was performed on May 5, 1971.

A Determination Order dated November 8, 1971 awarded 
claimant compensation equal to 64°-; for 20% unscheduled low 
back disability.

^In February 1972 Dr. Parvaresh opined claimant had 
a traumatic neurosis associated with conversion reaction in
volving the function of his lower bowels and bladder. He felt 
claimant needed psychiatric, treatment.

Claimant developed hemorrhoids and a claim for this 
condition was filed.

On July 27, 1972, a stipulation and order provided 
for the reopening of the claim for psychiatric care and treat
ment. The hemorrhoid condition was denied along with all 
other conditions except the back injury and subsequent psychia
tric treatment on November 8, 1972-,

Psychiatric treatment was terminated in January 
1973 and a second Determination Order,' dated June 25, 1973, 
awarded claimant additional compensation for permanent partial 
disability equal to 96° for 30% unscheduled disability for 
post-traumatic neurosis. This gave claimant 160° for unsched
uled disability.

Dr. Seres in June 1973 related claimant's continu
ing anal and urinary problems to the back surgery necessitated 
by his-1970 industrial injury. The problem was diagnosed as 
rectal prolapse.

After a hearing, the-Hearing Officer affirmed the . 
second Determination Order but ordered acceptance of the rec-’ 
tal prolapse condition and allowed- claimant•additional compen
sation for temporary total disability.

6
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Claimant's condition was medically stationary on 
1, 1974. Claimant was released to work on April 1,

A third Determination Order dated April 23', 1974 , 
awarded claimant only additional compensation for temporary 
total disability. Claimant appealed and an Opinion and Order 
entered on November 14, 1974 affirmed the Determination Order. 
After de novo review, the Board, by an order dated May 27, 1975, 
added 64° for a total of .224° for 70% unscheduled disability. 
This award was affirmed by the circuit court in October 1975.

Claimant continued to experience flare-ups of this 
problem. . Dr.Kilgore in November 1975 felt claimant was per
manently and totally disabled based on the organic damage or 
psychological factors which rendered claimant a chronic in
valid. I

I The Fund denied claimant's aggravation claim on 
December 19, 1975. This denial was affirmed by Hearing Offi
cer Drake by an order dated November 1, 1976 which was af
firmed by the Board on June 2, 1977.

Claimant was hospitalized'on September 15, 1977 for 
three days with severe back pain. ,

Claimant's claim was reopened on April 14, 1978 for 
payment of temporary total disability effective September 15, 
1977 through September ,10 , 1978 and further medical car.e and 
treatment.

Dr. Klump, on April 24, 1978, indicated claimant 
continued to have pain in the rectal and genital areas and 
continued to have extreme difficulty with his bowels and 
bladder. He noted he had not released claimant for work and 
could not foresee a time when he would be able to release' 
claimant for v;ork.

Dr. Klump reported in June 1978 claimant was med-' 
ically stationary. He found claimant had .full range of mo
tion of the lumbar spine. He felt claimant's medically sta- 
tionaryj state was not likely permanent and that claimant would 
have continuing flare-ups of severe pain. Dr. Klump's prog
nosis for any reasonable recovery was poor. Claimant contin
ues to have constant pain in the rectal area and abnormal 
bowel movements.

On June 19, 1978 the Fund requested an evaluation 
of claimant's condition. On July 14, 1978 the Evaluation 
Division of the Workers' Compensation Department recommended an 
additional award for tem.porary total disability, stating that, 
in their opinion, claimant's permanent partial disability was 
adequately compensated for by the av/ards aggreaating 224° for
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The Board does not concur with the Evaluation Divi
sion's rating of claimant's permanent partial disability. 
Taking'into consideration claimant's age, education, and • • 
work background together with the complete lack of relief 
claimant has been afforded by medical treatment, the Board 
concludes claimant is permanently and totally disabled.

70B unscheduled disability ’claimant has received.

%

ORDER
• Claimant shall be considered, as permanently-.and 

totally disabled as of the date of this order.
Claimant's attorney is hereby granted as a reason

able attorney's fee for his services at Board review a sum 
equal to 25% of the increased compensation granted by this 
order, payable out of said compensation as paid, not to exceed 
$2,300.

.AUGUST 11, 1978SAIF CLAIM NO. 585427
NELSON J. ZELLER, CLAIMANT
SAIF, Legal Services, Defense Atty,‘
Own Motion Determination

Claimant suffered a compensatile industrial injuryon January 21, 1937 when he injured his left knee while fall
ing timber. Surgery was performed and the claim was closed 
on August 18, 1937 with an award equal to 15% loss of the left 
leg.

In 1976 claimant was seen by Dr. Collis and Dr. 
Vigeland, complaining of increased pain and decreased motion 
in his left knee. The Fund denied reopening for aggravation 
on March 9, 1977 and claimant;'s attorney requested own motion 
relief from the Board on April 21, 1977. At that time the 
Board did not have' sufficient evidence to determine whether 
claimant's request was justified and it referred the matter- 
to.its Hearings Division by an order dated May 13, 1977.

After a hearing, the Administrative Law Judge . (ALJ) 
recommended that the Board grant the .requested relief and the 
Board-issued an order on April 27, 1978 remanding the claim to 
the Fund for payment of compensation, as provided by law, com
mencing March 11, 1977. . . ■

On- March 11, 1977 Dr. Collis performed a high tibial 
osteotomy'. In his closing report of. April 4 , 1978 he stated 
the knee was much better, exhibited no swelling and only mild 
instability and some mild pain with heavy lifting. He said.
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claimant's knee lacked 30% of active flexion.
The Fund requested a determination of claimant's 

condit'ion and the Evaluation Division of the Workers' Compen
sation Department recommended that the claim be closed with 
an award of compensation for temporary total disability from 
'■larch 11, 1977 through April 4 , 1978 only..

The Board concurs in these recommendations.
ORDER

Claimant is awarded compensation for temporary 
total jdisability from March 11, 1977 through April 4-, 1978 
This award is in addition to all previous awards which 
claimant may have been granted for his January 21, 1937 in- dustriUl injury.

WCB CASE NO. 77-2953 AUGUST 14, 1978
GARRISON CANDEE, CLAIMANT Jones, I Lang, Klein, 'Wolf & Smith,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Order

On July 13, 1978 the Board, after de novo review, 
affirmed and adopted the Opinion and Order of the Administrative 
Law Judge (ALJ) which granted claimant time loss benefits from 
Hay 12> 1976 through July 15, 1976 and from September 23, 1976 
through October 4, 1976 in addition to penalties and attorney 
fees.

Claimant, on appeal, contended she was entitled to 
permanent partial disability for her condition; the State Ac- cident|Insurance Fund, on cross-appeal, contended claimant was 
not entitled to temporary total disability benefits from May 
12, 1976 through July 15, 1976 as she v;as receiving full wages 
for that period of time.

On July 28, 1978 the Fund requested the Board to re
consider its Order on Review of July 13, 1978 still contending 
claimant was not entitled to receive temporary total disability 
benefits during the period for which her non-complying employer 
had paid her certain monies, and requesting the Board, on re
consideration, to reverse that portion of the order of the ALJ 
which ordered payment of temporary total disability during the period I claimant was receiving full wages from her employer and 
the penalty ordered for non-payment thereof or, in the alterna
tive, for an explicit directive for future guidance should the
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Board feel that temporary -total disability benefits should be
paid even though full wSg^s hav0 alroadv hQi^n paid for the^per-*
iod in question in non-complying employer cases.

On August 4, 1973 the Board received response to the 
Fund's motion for reconsideration, stating it was not well taken; 
that neither ORS 656.018(4) or 656.262(9) stand for the proposi
tion' that credit should be given to a non-complying employer in 
a situation such as existed in the above entitled matter. Cit
ing Douglas N. Feeney, WCB Case No. 69-1964, 5 Van Nattas 160 
(August 24, 1970), counsel for the employer states that the 
Board has already ruled that a non-complying employer is not 
entitled to an offset of temporary total disability benefits 
paid under these cirsumstances. Furthermore, the Fund does 
not request a hearing on this,issue.

Claimant also filed its motion for reconsideration 
of the Board's Order on Review, contending that the Board should 
have found that claimant was- entitled to some award for perman
ent partial disahilihy.

The Board, during its denovo review of the above en
titled matter, read the arguments of each party on the issue 
of whether claimant for a certain period of time received 
"double compensation" or whether the monies received during 
that period of time by claimant, from her non-complying employer 
could not be construed as wages. The additional arguments were 
offered on this issue in the July 28, 1978 request by the Fund 
to reconsider the Board's Order on Review and in the August 4,
1378 response by the employer.

The Board's Order on Review entered on July 13, 1978 
will become final unless one of the parties gives notice of ap
peal thereof to the Court of Appeals on August 14, 1978. 
Therefore, the Board feels that to- allow it to give full and com
plete reconsideration to claimant's arguments on this issue and 
to enter an Order on Review which will establish policy on this 
particular matter, that the Order on Review of July 13, 1978 
should, at this time, be set aside and held in abeyance pend
ing a complete re-reyiew of this particular issue..

The Board's Order on Review upon Reconsideration may 
be appealed by either party within 30 days after the date 
thereof.

IT IS SO ORDERED,
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WCB CASE NO. 77-1197 AV?V§T Ut i?7§
JAMES pOZART, CLAIMANT 
Tom.Hanlon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Souther, Spaulding, et. al., Defense Attys. 
Reques't for Review by the SAIF

I Reviewed by Board Members Moore and Phillips.

I The State Accident Insurance Fund seeks Board review of the Administrative Law Judge's (ALJ) order which remanded! claimant's aggravation claim to it for acceptance and 
paymen|t of benefits; ordered reimbursement to Crown Zellerbach 
for all benefits it had paid pursuant to a .307 order; and 
directed the Fund to .pay claimant's -attorney $1,000 ($900 for 
prevailing on a denied claim and $100 for the Fund's improper 
denial-) .

I, Claimant sustained a compensable injury to his back 
on November 18, 1975 while employed as a logger for Crown 
Zellerbach (herinafter referred to as Crown). This injury 
was diagnosed as a lumbar strain and was classified as non
disabling, He received conservative treatment only.

Claimant had no history of any prior back injuries.
He rsturnsd to worK the day after the Injury and continuQd towork until a shutdov/n of the logging operation. Claimant tes- 
tifiedj he continued to experience back pain and did miss a 
few days of work because- of back pain,

I Claimant, after the operations started again, .returned 
to work at "his regular job. He testified he didn't suffer any 
new injuries during the time he was off and the time he left 
v7ork oh'February 7, 1977. Crown did place claimant on a tower 
job based on his seniority and his back pain.

Claimant left work on- February 7, 1977 because of 
pain in his shoulders and upper back area, pain in the back of 
his leg down to his knees, and a tingling sensation in his 
leas.

felt cl 
vative 
ember 1

Dr. Mason examined claimant on February 7, 1977 and 
aimant should be hospitalized for a period of conser- 
treatment. Claimant had a history of an injury in Nov- 
975 and had experienced discomfort since that injury.

The Fund wrote to Dr. Mason advising him it did not 
feel claimant's present condition was its responsibility. A 
copy of this letter was sent to claimant. It did not contain 
any advice regarding claimant's appeal rights.
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Dr. Mason opined on March 11, 1977 that claimant's 
accident in November 1975 contributed to his present condition

After a period of conservative treatment 
gestion of a Job change by -au h^i.nn
for work on August 1, 1977.

and sug-
job change by f)r. Masoh/'- 'dlsilTlSFlt U35 rQl@Sg§d

On the 26th of April, 1977, a hearing was held. 
Crown was not a party to- it. It was indicated that Crown had 
become 'self-insured on July 1, *1976 and, the Fund moved that 
Crown be joined. After some discussi'on, ,a stipulation was GntSISfi whi9h provided that the-'hearing - v;as to be continued; 
that claimant would file claims against both the Fund and 
Crown and the Fund would pay temporary total disability bene
fits for 60 days, commencing on April 26,' 1977 ,

Claimant's deposition was taken on June 16, 1977 
which was attended by the attorneys for the claimant, the 
Fund and Crown,

Claimant filed a claim against the Fund, which it 
denied on June Z1, 1377 (this denial was in small letters) and a claim against Crown, which it denied on July 6, 1977.

An order pursuant to ORS .656.307 designated Crown 
to pay benefits to claimant. Crown paid temporary total dis
ability benefits to claimant. Crown paid temporary total 
disability benefits from February 7 until July 19, 1977, ex
cluding the temporary total disability the Fund paid.

After a second hearing, the ALJ found claimant had 
proven his aggravation claim and remanded it to the Fund for 
payment of benefits and directed the Fund to reimburse Crown 
for benefits it had paid. He awarded claimant's attorney at
torney fees as indicated in the opening paragraph of this 
order. The ALJ did not find that the Fund's denial was fri
volous, therefore. Crown was not entitled to an attorney's 
fee.

m

The Board, after de novo reyiew, modifies the ALJ's 
order. The Board assesses a penalty in a sum equal to 25% 
of the compensation due to claimant from February 7, 1977, 
the date of Dr. Mason's report, to April 26, 1977, the date 
Crown started paying under ORS 656.307, for its unreasonable 
action in processing claimant's claim for aggravation and pay
ment of compensation.

order.
The Board concurs v;ith the remainder of the ALJ’s

ORDER
The ALJ's order, dated February 10, 1978, is modi- #

f ied.
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j The State Accident Insurance Fund shall pay to 
claimant a s'iim'equaT-'to 25% of the compensation he is entitled 
to from February 7, 1977 to April 25, 1977 as a penalty for 
its unreasonable actions in processing his claim for aggrava
tion and payment of benefits.'

I The'ALJ's order is affirmed in'all other respects.
Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in'connection with this Board 
review in the amount of $300.

AUGUST 14, 1978SAIF CLAIM NO. DB 155225
WELDON F. MCFARLAND, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination.

j On October 14, 1975 the Board issued its Own Motion Order pursuant to ORS 656.278 and reopened claimant's claim for 
a compensable industrial injury sustained on October 12, 1965 
for such medical care and treatment as may be required and for 
the payment tO; claimant of compensation, as provided by law, 
commencing on the date of that order and until the claim is 
closed' pursuant to ORS 656.278. Said order also awarded claim
ant's attorney as a reasonable attorney's fee 25% of the in
creased compensation which claimant will receive as a result ' of that order .and also 25% of any additional compensation he 
may rejceive upon closure pursuant to ORS 656.278.

On June 2, 1978 the Fund requested closure and the 
Evaluation Division of the Workers' Compensation Department 
recommended to the Board that the claim be closed with no additiJonal award of permanent partial disability due to- the 
October 12, 1975 industrial injury and also stated that claim
ant had already been paid all of the compensation for tempor
ary total disability to which he was entitled.

ORDER
Claimant's claim for his industrial injury suffered 

on October 12, 1965 is hereby closed pursuant to the provisions 
of ORS 656.278.

m
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WCB CAS.’i: NO, 77-545 7
RICHARD C. BARTON, CLAIMANT 
Dye & Olson, Claimant’s Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

AUGUST 15, 1978

Reviewed by Board Members Wilson and Moore»

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Determination Order where
by claimant was granted compensation equal to 32° for 10% unsched
uled neck disability.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof,

ORDER
The order of the ALJ, dated March 10, 1978 is affirmed.

SAIF CLAIM NO. FB 91918 AUGUST 15, 1978

ANTHONY J. BRUGATO, CLAIMANT
Galton, Popick & Scott, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On November 1, 1964 claimant,suffered a compensable 
injury for which he filed a claim that was closed initially on 
October 28, 1968 with an award of 75% loss of function of the 
left leg, 30% loss of function of the right leg and 30% loss 
of an arm for unscheduled disability.

The claim was reopened and closed several times and 
after litigation a judgment order of the circuit court of Ore
gon for Multnomah County, dated November 15, 1971, increased 
claimant's av/ards to 95% loss of function of the left leg,
50% loss of function of the right leg, and 40% loss function 
of an arm for unscheduled disability.

From 1971 to 1975 claimant was employed buying and 
selling produce through the use of the telephone.

On April 21, 1975 claimant had surgery for removal 
of a hugh lipoma in the right groin which Dr, Cohen, claimant's 
treating physician, related to the pressure of the ring used 
in traction following claimant's industrial injury. Claimant 
saw Dr. Cohen frequently. On April 22, 1976 Dr. Cohen indi-
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cated claimant was having more pain in both.knees, in his hips, thighs |and ankles; in his opinion claimant was gradually get
ting more infirm and having more difficulty getting around.
He thought that claimant had some further disability in the 
form of pain-in the,..knees and ankle and now in his hips than 
he had at any previous claim closure.

Based upon this report, the Evaluation Division of 
the Workers' Compensation Department, on August 30, 1976, rec
ommended that the claimant be granted an award for permanent 
total disability.

On August 30, 1976 a Board's Own Motion Determination 
found claimant to be permanently and totally disabled as of the 
date of said order and the Fund requested a hearing. On April 
28, 1977 an ALJ found that the claimant was not permanently and 
totally disabled feut UaS Qntitled- to an award 0£ compensation 
equal to 105° for 70% loss of his right leg and an award of com
pensation equal to 90% of the maximum allowable by statute for 
his unscheduled permanent partial disability.

On July 10, 1978 claimant, by and through his attor
ney, requested the State Accident Insurance Fund to reopen 
claimant's claim for paym.ents of all benefits, as provided by 
law, to pay temporary total disability benefits from June 19, 
1978 until the claim is closed pursuant to ORS 656.278, and to 
pay for all accrued and accruing medical expenses for treatment 
causally related to claimiant's industrial injury and pay claim
ant's attorney a reasonable attorney's fee.

The Fund furnished the Board copies of reports from 
Dr. Uh'le, records from Holliday Park Hospital and a report of 
DrCohen and indicated that it would not resist claimant's request Ifor own motion relief as set forth in claimant's counsel's 
letter directed to the Fund on July 10, 1978.

The Board, having considered the medical evidence 
furnished to it, concludes that claimant's request for own mo
tion relief should be granted.

ORDER
Claimant's claim for an industrial injury sustained 

on November 1, 1964 is remanded to the State Accident Insurance 
Fund for acceptance and payment of compensation, as provided 
by law, commencing June 19, 1978 and until closed pursuant to 
ORS 656.278, less time worked.

The Fund shall pay- for all accrued and accruing med
ical expenses for treatment causally related to claimant's in
dustrial injury.
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claimant's attorney is granted as a reasonable attor
ney's fee a sum equal to 25% of the compensation which claimant 
may receive as a result of this order, payable out of said com
pensation as paid; the fee from the award, for temporary total 
disability shall not exceed $500, and the total fee not'over 
$2,300.

AUGUST 15, 1978SAIF CLAIM NO. DC 11033
I1LEONARD J. CHASE, CLAIMANT

SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury to his left 
leg on March 30, 1966, diagnosed as a comminuted fracture of the 
distal tibia and distal fibula, extending into the ankle joint. 
After surgeries his claim was closed on August 19, 1968 with an 
award equal to 45% loss use of the left leg.

Dr. Mueller, claimant's treating physician, was of the 
opinion that claimant would .ultimately need an ankle fusion. 
Claimant was seen by him periodically over the next few years 
for the persisting problems; the recommended ankle fusion was 
refused.

On FsfePUSIfV 23, 197G Dr. Gfoth recommended a total 
ankle replacement which was done on March 8, 1976, Claimant re
turned to work on July 21, 1976 but continued to have problems 
with his ankle; apparently the incision would not heal and the 
motion of the ankle was decreased. On October 25, 1976 Dr.
Groth told claimant to cease working, hoping that inactivity 
might help heal the incision.

Subsequently, claimant developed dermatitis. The 
etiology of the dermatitis was not determined but it was sus
pected that certain contents of the prosthesis may have been 
the cause. This condition was resolved by December 14, 1977, 
although the doctors were of the opinion that claimant might 
need further therapy for recurrences in the future.

On May 25, 1978.Dr. Pasquesi examined claimant and 
found his .condition to be stationary from an orthopedic stand
point; he found essentially no motion in the ankle joint with 
the ankle in a fused position of 10° of plantar flexion. Al
though claimant required no external support on the ankle, he 
could walk only a few blocks at a time.

Claimant is now retired and is drawing Social Secur
ity benefits. The record indicates that in 1972 claimant had 
sustained another injury to his left leg when he fell from a
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platform approximately 30 feet resulting in fractures of the
left as calcis and the left tibia just belov; the knee.

On June 16, 1978 the Fund requested an evaluation of 
claimant's condition and the Evaluation Division of the VJorkers' 
Compensation Department recommended that the claim be closed 
with an award of compensation for temporary total disability 
from March 8, I97£ through JUlU 20, 1^76 and flOIll OCtOLfSt ?5, 
1976 through Hay 25, 1978 and compensation equal to 15% for loss of use of the left leg.

The Board concurs in these recommendations.

ORDER -•

disabi
October

Claimant is awarded compensation for temporary total 
ity from Llarch 8, 1976 through.July 20, 1976 and from 
25, 1976 through Hay 25, i97§. claimant 15 SlSO JWJlTdQd

compensation equal to 15% for loss use of his left foot. These awards I are in addition to any previous awards received by claim
ant for his industrial injury sustained on March 30, 1966.

SAIF CLAIM NO. RC 340816 AUGUST 15, 1978

DALE F. CLOUGH, CLAIMANT
Williams, Spooner & Graves, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant, an Oregon State Police Officer, sustained 
a compensable industrial injury on December 1, 1971 v;hen he was 
shot while apprehending a person suspected of driving under the 
influence of alcohol. Claimant's claim was initially closed 
by a Determination Order dated February 23, 1972 which granted 
claima!nt compensation only for temporary total disability. 
Claimant continued to complain of discomfort, his claim was 
reopened, and a second Determination Order dated December 20, 
1972 granted claim.ant 5% for unscheduled left pelvic disability

On’August 26, 1977 claimant, by and through his at
torney, requested that his claim be reopened, submitted in sup
port of said request a report from Dr. Boals. On September 14, 
1977 the Fund denied the request to reopen for aggravation; 
however, on March 2, 1978 the Board issued an Own Motion Order 
rem.anding the claim to the Fund for payment of compensation, 
as provided by law,'commencing on or about June 5, 1977, the 
approximate date claimant took sick leave from his employment 
as a member of the Oregon State Police, and until his claim 
was closed pursuant to the provisions of ORS 656.278.

The Fund's request that the Board reconsider its m
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ov;n^;totion Order was d^nisd and OR mch 29, 197g the Fund 1*4-
quested a hearing on the March 2, 1978 Own Motion Order.

At the present time the results of the hearing are 
not knov;n, however, the Fund has requested a closing order, 
submitting a report dated May 15, 1978 from John Raaf.

The Evaluation Division of the Workers' Compensation 
Department recommends that the. claim be closed with an award 
for additional temporary total disability from June 5, 1977 
through May 15, 1978 only.

The Board concurs in this recommendation.

ORDER
Claimant is awarded compensation for temporary

total disability from June 5, 1977 through May 15, 1978.
This award is in addition to any previous av;ard for tempor
ary total disability granted claimant as a result of his 
December 1, 1971 industrial injury.

Claimant's attorney is hereby granted as a rea
sonable attorney's fee a sum. equal to 25% of the increased 
compensation granted by this order, payable out of said com
pensation as paid, not to exceed $500.

AUGUST 15, 1978WCB CASE NO. 77-4517
KATHERINE J, EMMERT, CLAIMANT 
Coons & Anderson, Claimant's Attys 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore,
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted her compensation equal to 
50% loss of the right leg. Claimant contends that her claim 
was prematurely closed and that she should not have to pay for 
the privilege of cross-examining the treating orthopedist on 
reports used by the employer to determine an ending date for 
the payment of time loss benefits.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.
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firmed.

ORDER
1

The’order of the ALJ, dated February 1, 1978, is af-

CLAIM NO. 23-71-135
L. FRY, CLAIMANT

AUGUST 15, 1978

DONALD
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys. • *’
Jaqua & Wheatley, Defense Attys.
Own Motion Determination

Claimant suffered a compensable injury on April
23, 19|71. His claim was closed by a Determination Order 
dated January 19, 1972 whereby claimant was granted an award .• 
equal to 40% unscheduled head and neck disability. This 
award v;as increased to 50% unscheduled disability by a Board . 
Order jon Review dated August 10, 1973.

I On May 24, 1978 the Board exercised its own motion 
jurisdiction pursuant to ORS 656.278 and ordered the claim re- 
openec^j for aggravation May , 1977. ‘ Surgeiy Wd5
performed and on June 19, 1978 Dr. Bert, who performed' the sur
gery, reported claimant had a solid fusion but was complaining of bla'ck-out spells. He referred claimant to Dr. Schostal, 
a neurjOlogist, who reported a normal EEC and inability to find 
any neurological or vestibular explanation for the black-outs. 
Dr. Schostal did state that it was riot uncommon for patients 
with previous cervical spine injuries to complain of vertigo 
and dizziness and this might be the etiology of his symptoms.

On July 19, 1978 Georgia-Pacific Corporation re
quested a determination of claimant's present condition and 
the Evaluation Division of the Workers' Com.pensation Depart
ment recommended that the claim be closed with no additional 
compensation for permanent disability but compensation for 
tem.porary total disability from May 31, 1977 through July 17, 1978, |the date Dr, Bert found claimant to be medically sta
tionary.

The Board concurs in the recommendations of the 
Evaluation Division, however, it notes that on June 21, 1978 
the employer had requested a hearing on the Board's Own Mot 
tion Order issued on May 24, 1978. Inasmuch as the request for a I determination was made by the employer subsequent to 
its request for hearing, the Board assumes that the employer 
no longer desires a hearing on the Own Motion Order of May
24, 1978.
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ORDER

Claimant is awarded compensation for temporary 
total disability from May. 31/ 1977 through July 17, 1978.

Claimant's attorney has already been awarded a 
reasonable attorney's fee by the Own Motion Order of May 24,
1978.

AUGUST 15, 19 78WCB CASE NO. ll~22Se

GAYELORD GRANNELL, CLAIMANT 
Coons & Anderson, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.
Order of Remand

On February 24, 1978 claimant requested Board re
view of the Opinion and Order of the Administrative Law Judge 
(ALJ) in the above entitled matter and on March 21, 1978 the 
employer cross-requested Board review. Both parties have 
submitted briefs and the matter is ready for review.

On August 3, 1978 the attorney for the employer re
quested the Board to receive certain medical reports which 
were unavailable at the time of the hearing before the ALJ or, 
in' the alternative, remanded the case to the ALJ for the taking 
of this additional evidence. The request alleges that the new 
medical reports reflect the conclusion by Oregon doctors, to 
whom claimant had gone seeking additional medical treatment, 
that claimant should not have surgery and that there was no evi
dence of orthopedic pathology contributing to claimant's con
tinuing symptoms.

On August 7, '1978 ths attaunsy fau alaimant uauliad,
stating that he would resist either'remanding of the case to 
the ALJ for the taking of further evidence or the admitting 
of such evidence into the record for review by -the Board. He 
stated that if the medical reports were admitted into the 
record it should only be done at a remanded hearing so that 
claimant would have the opportunity to cross-examine Dr. Carr 
and possibly Dr, Misko because a number of statements made by 
each should not be allowed to come into the record without 
such cross-examination.

The Board concludes that the medical reports and/or 
records vjhich the attorney for the employer wishes to be made 
part of the record could be relevant and necessary to enable 
the ALJ to make a complete record on the basic issue of this 
case. Therefore, pursuant to QRS 656.295(5), the above entitled 
matter should be remanded to the Hearings Division to set for 
an expedited hearing before Nathan J.'Ail, ALJ, and for the
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m
sole purpose of taking the additional medical reports and/or 
records which the attorney for.' the' employer desires to submit 
with full opportunity- granted to the attorney for claimant to 
cross-exam.ine the authors of said medical reports ’ and/or rec
ords at| the hearing or by deposition.

IT IS SO ORDERED.

AUGUST 15, 1978j WCB CASE NO. 77-4394
DIANNE IgRAVES, CLAIMANT 
Richard 0. Nesting, Claimant’s Atty. 
Rankin, McMurry, Osburn & Gallahger, 

Defense Attys.
Request for Review by ClaiWAftt

Reviev.’ed by Board Members I7ilson and Phillips.
.Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which affirmed the June 28, 1977 De
termination Order whereby she was granted compensation equal 
to 32° for 10% unscheduled low back disability.

The Board, after de novo review, affirms and ad
opts the Opinion and Order of the ALJ, a copy of which is at- 
tachedjhereto and, by this reference, is made a part hereof. 
An error in the ALJ's order should be corrected, however.
On page 2 in'the second full paragraph, the date "June 20, 
1976" should be changed to read "June 16, 1975".

ORDER

affirmed.
The order of the ALJ, dated October 14, 1977, is

WCB CASE NO. 75-4910 AUGUST 15, 1978

WILLIAM HARDAGE, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys. 
Roger iWarren, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which affirmed the denial by the em
ployer.
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Claimant:, at the age of 52, filed a claim on Sep
tember 10, 1975, alleging a loss of'hearing in both ears due' 
to his planer work in the employer's mill from 1950 to 1965.
This claim was denied-on November 12, 1975 on the basis that 
it was not filed within 5 years of the last possible Indus-' 
trial exposure (ORS 656 .-807).

Due to a mix-up at the hearing, claimant did not
testify regarding his hearing loss: ■ Ths ?>&i?ties agreed tosubmit the exhibits which the ALJ received and upon which he 
could decide this case without further testimony. The exhi
bits disclose the following evidence.

Claimant first sought treatment for his hearing 
loss on September 1.0/ 1975 from Dr. Scott, Claimant had 
worked for his employer for 25- years and had been employed 
as a planerman until 1965 when he -transferred to the shipping 
department where he was not subjected to as severe noise ex
posure as he had been previously. Claimant had complained 
of difficulty with progressive ringing in his ears and de
creased hearing for a number of years.

An audiogram revealed bilateral high frequency neural 
hearing loss. Dr. Scott noted a hearing impairment of 5% hear
ing loss of his right ear and a 17.5% hearing loss of his left 
ear. It was his opinion that claimant’s hearing loss was the 
result of previous noise exposure with acoustic trauma and pres
bycusis. He could not ,tell the specific degree of h^^ring 
due to either of these causes but felt that a significant part 
of claimant's hearing loss was related to the noise exposure 
of his employment as a planerman; a job which claimant ceased 
in 1965.

The ALJ .found that his determination of the compen
sability of claimant’s claim depended upon the interpretation 
of ORS 656.807 which states that the claim for an occupational 
disease shall be void unless the claimant's claim is filed with 
the Fund or direct responsibility employer within 5 years after 
the last exposure in employment. The ALJ interpreted exposure 
to mean "injurious" exposure and he, found that the occasional 
times that claimant was exposed to the industrial noise around 
the planer after 1965 were not sufficient to be construed as 
an injurious exposure.

Having reached this interpretation of the statute, 
the ALJ concluded, based upon Dr. Scott’s opinion that the 
hearing loss occurred while claimant was working as a planer
man for the employer,-that the claim should have been filed 
within 5 years after the claimant ceased working as a planer
man on a regular basis/ and the evidence, indicated that claim
ant did not file his claim until a substantial time after the 
expiration of the five-year period. The noise from the planer 
to which claimant was occasionally exposed after 1965 did not 
extend the five-year period.
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The ALJ concluded that claimant's claim £51* dll OGCU' 
pationai disease was properly denied for failure to make a 
timely filing of his claim therefor, pursuant to the statute.

The Board, after de novo review, agrees v;ith the 
findings and conclusions reached by the ALJ.

ORDER ■

The ALJ's order, dated March 27, 1978,- is affirmed.

CLAIM NO. CA-628-7097-199-11-M AUGUST 15, 1978

EARL STANLEY HAZLETT, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.Rankin,I McMurry, Osburn, Gallagher,
& VayRosky, Defense Attys.

Bruce Bottini, .Defense Atty.
Own Mot-ion Order Referring for Hearing

On April 13, 1978 claimant, by and through his attor
ney, requested the Board to exercise its own motion jurisdiction, 
pursuant to ORS 656.278, and reopen his claim for a compensable injury I suffered on February 5, 1963 while em.ployed by-Cascade 
Corporation whose carrier-was Industrial Indemnity. The case - 
was closed on or about June 4, 1970 and claimant's aggravation-
rights have exoired.

Claimant's request recites that on or about June 3, 
1973 claimant, while working for the Burns International Secur
ity Services, whose carrier was Underwriters Adjusting Company 
for Continental Insurance Company, suffered a compensable injury 
to his|left ankle (the 1968 injury was also to the left ankle 
and resulted in severe infection and compromise of the vascular 
system in the left ankle).

Claimant states he has recently suffered an exacerba
tion and worsening of his left ankle condition which required 
extended medical treatment including surgery. Copies of medi
cal reports from Dr. Simmons who performed the surgery were at
tached to the request and offered in support thereof.

The claimant's claim for aggravation of the June 3, 
1973 injury he sustained while working for Burns International ' Securijty Services is presently pending hearing on claimant's 
request for reopening based on the same conditions described in Dr. SiJmmons reports (WCB Case No. 77-7639). Because of the 
possibility that the conditions presently requiring treatment 
may be related to the 1968 injury rather than to the 1973 in
jury, 'claimant asks that a hearing on his petition for own motion
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relief be combined witfi the hearinq on the propriety of the de
nial of his for aggravation Of 1973 injury.

The attorney for Industrial Indemnity, after exchange 
of correspondence with the Board concerning this matter, on 
July 19, 1978, requested that the Board decline to grant the 
own motion relief requested by claimant with regard to his 
claim of February 5, 1968,

The attorney for Underwriters Adjusting Company for
Q9ntinsntai Insurance Company, advisee the Board that hie oliontdenies responsibility for claimant's current condition and sug
gests that the matter be referred for a consolidated hearing as 
it had earlier indicated by a letter addressed to the Board un
der date of April 18, 1978.

The Board, at this time, 
medical evidence upon which to make 
its of claimant’s request for own mo 
remands said request to its Hearings 
to set the request for own motion re 
same time the hearing on the proprie 
ant's claim for aggravation of his i 
1973 is held.

does not have sufficient 
a determination on the mer- 
tion relief and, therefore. 
Division v/ith instructions 
lief for hearing at the 
ty of the denial of claim- 
ndustrial injury of June 3,

Upon conclusion of the hearing the ALJ shall cause 
to be prepared a copy of the transcript of the proceedings v/hich 
shall be submitted to the Board together with the ALJ's recom
mendation relating to claimant's request for own motion relief.

If the ALJ shall find that claimant's present condi
tion relates to the 1973 industrial injury, he shall enter his 
Opinion and Order on the propriety of the denial of claimant's 
claim for aggravation which may be appealed by either party.

AUGUST 15, 1978WCB CASE NO. 76-4854
DAN HOLLAND, CLAIMANT 
Douglas Green, Claimant’s Atty. 
SAIF, Legal Services, Defense Atty 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which affirmed the carrier's denial 
of his claim for aggravation of his left shoulder condition.

The Board,, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.
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m
firmed

• ORDER
The order of the ALJ, dated November 23, 1977, is af

AUGUST 15, 1978WCB CASE NO. 77-7110

ROBERT HOWARD, CLAIMANT 
Lachman & Henninger, Claimant's Attys 
Cheney |& Kelley, Defense Attys. 
Request for Review by Claimant

Revievv'ed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted him. an award of compenr- 
sation equal to 80® for 25% unscheduled disability for his rec
tal problems. Claimant contends this award was too low..

Claimant, a 30-year-old burner, sustained a compen
sable injury on April 4 , 1973 while v;orking for Zidell Explora
tions,] Inc. He had assisted a co-v7orker in moving a pump, and 
later felt pain in his rectum. Dr. Marshall found claimant 
had hemorrhoids; he reported in May 1973 that claimant was med
ically stationary.

A Determination Order, dated November 21, 1973, 
awarded claimant only compensation for temporary total dis
ability to May' 16, 1973.

Claimant returned to Dr. Marshall, complaining of 
recurr'ence'"bf symptoms related to hi-s on-the-job injury; he 
had been unable to work since May 29, 1974 . Claimant V7as re
ferred to Dr. Sullivan, a rectal surgeon.

On June 20, 1974 Dr, Sullivan performed a modified 
V.'hitehead am,putative anorectoplasty. His diagnosis was pro
lapsing internal and external hemorrhoids. He felt no perman- 
'ent impairment would result and he found claimant medically 
stationary as of August 19, 1974.

A Second Determination Order, dated September 12, 
1974 awarded claimant additional compensation for temporary 
total disability from May 29, 1974 through August 18, 1974.

Inc,
j Claimant had gone to work for Consolidated Metco,
(Consolidated) in November 1974.
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Dr. Sullavan, in December 1974, opined that claim
ant's rectal pain was associated with heavy lifting and it was 
reasonable to believe these painful symptoms would continue 
with h^&Vy work, He felt claimant should find an occupation requiring less physical activity.

A stipulation of December 31, 1974 awarded claimant 
compensation equal to 16° for 5% unscheduled disability..

Because of his continuing problems, claimant filed 
a claim against Consolidated on December 5, 197-5 which was ac
cepted and claimant was treated and released for work.

A Determination Order, dated April 8, 1976, awarded 
claimant additional compensation for temporary total disability 
from November 20, 1975 through November 21, 1975,

On June 7, 1976, claimant while working felt rectal 
pain and bleeding occur. Dr. Sullivan indicated on June 28,
1976 that he had been treating claimant for two years initially 
for prolapse of hem.orrhoids and more recently for prolapsing of 
the rectum. He felt that since claimant had failed to respond 
to treatment, major surgery was needed; after this surgery 
claimant would require vocational training to avoid the possi
bility of tearing down the repair made with inordinate heavy 
work or strain.

Claimant underwent the surgery suggested by Dr. Sul
livan on July 27, 1976. The final diagnosis was third-degree 
rectal procedentia (rectal intussusception).

On August 16, 1976 Dr. Sullivan reported the claim
ant had had intermittently continuing symptoms since 1972 
V7hich had not changed and had apparently been initiated by heavy 
work or lifting prior to his examining claimant in 1974. He 
felt claimant's symptoms after the first surgery had been ag
gravated.by heavy lifting. He thought the symptoms were pro
bably caused by a high rectal intussusception.

Consolidated felt claimant's present condition was 
Aggravation o£ his April 157-5 injury and asked for a .307 order. On September 30, 1976 Consolidated was designated by 

a .307 order as the paying agent and the matter was referred 
for a hearing.

Dr. SullJ-van stated on October 27 , 1976 his opinion 
that a major portion of the cause for claimant's surgeries was 
the injury of 19.73.

An Opinion'and Order, dated May 11, 1977, remanded 
claimant's claim to Consolidated for acceptance and payment of 
compensation, as provided by law.
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Claimant v;as found to be unable to return to his 
forinst as a burner,.-welder, metal worker or modi
fied- employment, and was referred to Vocational Rehabilitatifift 
Division on May 31, 1977 . Claim.ant completed a vocational 
training program in sales on October 28, 1977.

A Determination Order dated November 16, 1977 awarded 
claimant compensation-for temporary tp.tal disability from June 7, 1976| through Tipril 28 , 1977 ,- less time worked, and from April 
29', 197|7 through October 28, 1977 , less amounts earned, and 
compensation equal to 48° for 15% unscheduled disability. Claim
ant requested a hearing on this award. At this hearing claimant 
testified he has not worked since the last surgery. He testi
fied he cannot do any lifting, running or walking or sitting 
or standing too long. He has constant pain at the incision site 
except [possibly v.-hen standing. He takes Empirin #3 or aspirin 
as needed. He also is no longer active in sports activities 
and must be careful of his diet.

i Based on all the evidence, the ALJ concludecl that 
claimant was entitled to a larger award and increased the total . 
to 80° for 25%’unscheduled disability.

The'Board, after de novo review, finds claimant is 
unable to return to-any of his prior^ forms of em.ployment and 
has minimal ability to function as a salesman, the job for v/hich 
he v;as I retrained. His limitations include no continuous stand
ing for more than four hours, no continuo.us sitting for more than 
four hpurs, no lifting of more than ten pounds. It was suggested 
that his work be primtarily sedentary.

Claimant continued to have pain at the surgery site 
which is aggravated by lifting, walking or running. He cannot 
engage| in any labor type form of employment. Therefore, the 
Board concludes that claimant-is entitled to a greater award 
of permanent partial disability than that granted by the ALJ.

ORDER
The ALJ'g order, dated March 22, 1978, is modified.
Claimant is hereby granted 112° of a maximum of 320° 

for 35% unscheduled disability. This is in lieu of any prior 
awards.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal to 
25% of the increased compensation granted by this order, pay
able out of said compensation as paid, not to exceed $2,300.
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AUGUST 15, 1978WCB CASE NO. 77-1292
SUSAN JOHNSON, CLAIMANT
Evohl F. Malagon, Claimant's Atty.
Order

Claimant filed a claim for an industrial injury sus
tained on May 12, 1975 while in the employ of Roseburg, Lumber 
Company whose carrier was Employers Insurance of Wausau. On 
July 23, 1976 a partial denial was made by the carrier, deny
ing responsibility for psychiatric and/or psychological diffi
culties. No appeal was made from this partial denial within
60 daye.

Claimant contends that her current physical diffi
culties consist in large part of emotional, psychiatric and/or 
psychological difficulties occasioned by her industrial injury 
and she requests the Board to exercise its own motion juris
diction pursuant to ORS 656.273 and set down for hearing the 
carrier's partial denial. Claimant alleges that the time for 
appeal from the denial was allowed to expire through no fault 
of hers but fails to state who was responsible for the failure 
to take a timely appeal.

The exercise of its own motion jurisdiction pursu
ant to ORS 656.278 is within the discretion of the Board.
In this case, claimant requests the Board to set for hearing 
the issue of the propriety of the partial denial even though 
the 60 days set by statute for the requesting of a hearing on 
ttlQ dOniJl has lOhg siwcfi Skgiired. 'The Board concludes, based 
upon the facts set forth in the motion, that there is no jus
tification for exercising its own motion jurisdiction in this 
matter and that claimant's motion should be denied,

IT IS SO ORDERED.

AUGUST 15, 1978WCB CASE NO. 77-5827

ALEX D. KELLEY, CLAIMANT 
Carney, Probst, Levak &

Cornelius, Claimant's Attys,
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips,
•Claimant seeks Board review of the Administrative 

Law Judge's (ALJ).order which affirmed the carrier's denial 
of his claim for an injury sustained in late June or early 
July, 1977.
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The Board, after de novo reviev;, affirms and ad

opts th^e Opinion and Order of^ the -ALJ, a copy of which is 
attaoho'd'hereto and; hy -this reference, is made a part hereof

ORDER ■
The order of the ALJ, dated March 3, 1978, is affirmed j

WCB CASE NO. 77“6713 AUGUST 15^ 1978

KENNETH LARSEN, CLAIMANT
Coons & Anderson, Claimant's Attys.
McMenamin, Joseph, Herrell &

Paulson, Defense Attys.Jones,I Lang, Klein, Wolf & Smith,
Defense Attys.

Order of Dismissal^ A r0QU05t for rSVi^^ ^ cross-request for review, 

havingj been duly filed with the Workers’ Compensation Board ih 
the above entitled matter, and both requests now having been with
drawn,)

IT IS THEREFORE ORDERED that the request for review 
and thie cross-request for review now- pending before the Board 
are hereby dismissed and the order of the Administrative Law 
Judge |is final by operation of law.

AUGUST 15, 1978WCB CASE NO. 77-6727 .
BETTY LOU LEE, CLAIMANT 
Doblie, Bischoff & Murray, 
Claimant's Attys.

SAIF,I Legal Services, Defense Atty, 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law 

Judgei's (ALJ) order which affirmed the Fund's denial of her claiml

claim
Claimant, a 45-year-old nursery attendant, filed a 

on March 24, 1977, alleging she had injured her back and
T _ —   _ *i_ J n _ ^ 1 _1 _• T -T________ / _• _____.1 _ 1 _ ^----------- 1 ------ - - ’ - - - , ---------^-----3 ------ ---------  ----!-------------------- ---------leg on January 30, 1977 while lifting children in and out of 

baby cribs. This was accepted as a non-disabling claim.
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Claimant testified that in March 1973 she had injured 
her back doing the same thing. Dr. H. Irvine, on February 21, 
1977, reported that after the 1973 incident claimant continued 
to have persistent low back- problems.

Claimant had also suffered a mild cervical strain 
when she was involved in an automobile accident in December of 
1971; no residual impairment resulted.

In January 1976 claimant had picked up a 31-pound 
can and experienced extreme back pain., with pain into the left 
hip and dov;n the leg with numbness and tingling of the whole 
left leg and numbness of the foot which Dr. Irvine diagnosed 
as acute severe lumbar and lumbosacral strain with a possible 
herniated intervertebral disc,' with sciatica. She was hospital
ized for eighteen days.

After the January 30, 1977 incident, claimant contin
ued to work. At the end of her shift she returned home and went 
directly to bed. She worked that evening, but had pain.

Dr. Franks reported in February 1977 that claimant
had daily sacrali low. bacK and bilateral leg pain. He thought
claimant had a disc compression on the left at L4-L5. A myelo
gram was negative.

Dr. Irvine, in April 1977, diagnosed a probable lum
bosacral defect which was producing chronic lumbosacral strain, 
with possible herniated disc causing sciatic neuritis. Claimant 
was hospitalized for 20 days and received conservative treatment.

Dr. Franks reported in August 1977 that claimant had
an sbnotmal range of motion in the lumbar area. H@ felt claim-ant still had a facet type mechanical low back pain.

On October 13, 1977, the Fund denied her claim.
Clai.mant had been working as a nursery attendant since 

March 1973. She has a 12th grade education. She testified that 
the number of children in the nursery had increased since she 
has been there.

On January 23, 1978, Dr. Irvine stated that claimant's 
work activity at the nursery exacerbated her pre-existing back 
injury and caused it to become disabling.

The ALJ, after reviewing all the evidence, found that 
claimant had failed to meet her burden or proof and he affirmed 
the Fund's denial. |

The Board,-after de novo review, reverses -the ALJ.
The preponderance of the medical evidence is that claimant had 
a pre-existing back condition which was exacerbated-and became -
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disabling after a lifting incident on"‘danuary 30, 1977 . Dr. 
Irvine's opinion confirms this. Therefore, the Board'concludes 
that claimant met her burden of proving she suffered a compen
sable injury.

ORDER
The ALJ's order, dated.February 21, 1978, is reversed,

I Claimant's claim is remanded to the State Accident 
Insurance Fund -for acceptance and payment of compensation, pursuant to |oregon Worker's Compensation Law, until closure under 
ORS 656.268.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services in connection with the hearing 
and Board review the sum of $1,000, payable by the Fund.

WCB CASE NO. 77-1009 AUGUST 15, 1978

VICTOR jPOMEROY, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

ClaiMht SQQkS Board review of tiis i^i^ni?listrativeLaw Juldge's (ALJ) order which affirmed the Fund's denial of 
his claim.

Claimant, while employed as a milker, alleges he 
sustained a com.pensable injury to his back on July 12, 1976 
when h'e slippea oh steel stairs and 'fell on his back. He 
advise'd his son, who finished the milking, that he was hurt 
and wat going to lie dov;n. Later, claimant called his girl 
friend', requesting pain medication which she brought to him. 
Claimant testified he told his employer of'this incident, but 
the em.ployer denies that he did. No accident form was filled out, jalthough on the Physicians Initial Report (Form 827) 
claimant indicated that he had slipped on a steel grate step 
and landed in a prone position on his lower back. He also 
said it v7orsened, causing him extreme pain and loss of normal 
function in his lower extremities.

Claimant left this employment on or about July 15, 
1976. The em.ployer indicated that claimant did not report 
an accident to them nor did it believe he had one. Claimant 
did not appear to have any trouble or pain while doing five 
milkings after his alleged injury and when he left he had no
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trouble moving out of the mobile home provided by the employer. 
Gn September 6 , 1976 claimant sneezed, twis'ced around and fell 
to the floor. He was taken to the hospital.

Dr, Thomas reported in October 1976 that claimant 
had been first treated on September 8^ 1976 ptObablG
herniated disc L4-L5, right. He indicated claimant did not 
relate to him any on-the-job injury.

Claimant was hospitalized from September 8 to Sep
tember 17, 1976 and from October 19 to October 21, 1976. While 
hospitalized in October, claimant underwent a couple of myelo
grams with different interpretations. Claimant received con
servative treatment.

•The employer reported that the steel grate steps were 
covered with rubber mats. Claimant's employer first had 
knowledge of claimant's claim on November 2, 19.76. The claim, 
which was partially filled out by the employer, was denied by 
the Fund on December 13, 1976.

The ALJ found that claimant's witnesses were not 
credible. Upon claimant’s admission to the hospital in Septem
ber 1976, claimant alleged he slipped on a grate at work and 
injured his back a little bit but kept working and did not see 
a doctor or take any medication. Dr. Thomas reported that 
claimant had been well prior to the day of his hospitalization. 
The ALJ concluded, based on the inconsistencies in the evidence, 
that claimant had not met his burden of proof.

The Board, after de novo review, concurs with the 
ALJ's conclusions and findings. The medical reports do not 
show claimant had any problems with his back until approximately 
six weeks after he quit his employment. This coupled with 
claimant's lack of credibility as well as that of the other 
witnesses testifying in his behalf convinces the Board that . 
claimant failed to prove that he had suffered a compensable 
industrial injury on July 12, 1976.

ORDER

Th^ ALJ*s order, dated November 21, 1977, is affirmed

%

-220-



m

m

WCB CASE NO. 77-4035 AUGUST 15, 1978

GAIL ROSS, CLAIMANT , ;David v'andenberg, Jr.-, Claimant's Atty,
SAIF, L^egal Services, Defense Atty.
Request' for Review by the SAIF|

i
Reviewed by Board Members VJilson and Phillips.
The State Accident Insurance Fund seeks Board re

view of the Administrative Law| Judge's (ALJ) order which av/arded 
claimant compensation for permanent partial disability equal to. 96° for 30% unscheduled disability 'for her low back injury. ■

Claimant, a 20-year!-old nurse's aide, sustained a'com
pensable injury to her low back on October 24, 1974 when she 
was taking a 20-pound traction weight off a pulley. She felt 
discomfort in her right low ba!ck and right leg. Dr. Kochevar 
diagnosed an acute back strain.

Dr. Conn reported in December 1975 that claimant was 
1^1 • not capable of returning to work as he had expected earlier and

he verified that claimant had ibeen off work dihdS hSI injury.
On January-2, 197?J Dr. Conn said that he did not 

feel any permanent disability;would result from claimant's injury. I On February 19, 1975 he found that claimant was medi
cally stationary and had released her for modified work on Feb
ruary 3, 1975. 1

that s
Dr. Lilly exam.ined'claimant in March 1975 and found 

he had made a full recovery with no permanent disability.
His diagnosis was a low back strain.

I A Determination Order, dated April 20, 1975, awarded
claimant compensation for temporary total disability from Oct
ober 24, 1974 through January 31, 1975.

hired.
Claimant attempted to return to work but was not re

in September 1976 Dr. Conn reported that claimant 
continued to have back pain and that her legs tingled and 
became numb. He suggested medication and ultrasound. In 
November 1976, he indicated that claimant continued to have 
back pain related to any activity requiring significant lift-, 
ing, twisting or straining. He felt these problems were re
lated to her original injury.

On November 16, 1976 the Fund denied claimant's ag
gravation claim.

Dr. Klump reported in February 1977 that claimant's

-221-



recent problems with her low back and leg were the result of 
an aggravation of a pre-existing low back and leg condition.
He thought that claimant had not suffered any new injuries, 
but was experiencing a continuation of pain from her 1974 
injury.

Dr. Conn indicated in ilarch 1977 he had prescribed 
muscle relaxants for claimant's back and leg pain in 1974,
1975 and 1976.

Henry L. Seifert, ALJ, entered an Opinion and Order 
on April 15, 1977 which set aside the denial by the Fund and 
remanded claimant's aggravation claim to it for acceptance 
and pa^mnent of compensation from September 10, 1976 until it 
was closed pursuant to ORS 656.268.

A Determination Order, dated Ilay 27 , 1977, awarded 
claimant compensation only for additional temporary total dis
ability from October 15, 1976 through January 7, 1977.

Dr. Balme indicated in November 1977 that claimant 
felt the back exercises he had prescribed for her aggravated 
her pain. He felt it was best for claimant to return to work 
and indicated that he did not find any evidence of a herniated 
disc or early arthritis. Dr. Balme recommended claimant con
tinue with her exercises and use mild analgesics as needed for 
pain.

Dr. Conn said,in January 1978 claimant should not 
do any work requiring lifting, twisting and straining. He 
suggested an evaluation by the Vocational Rehabilitation Divi
sion to determine if she could be gainfully employed at an 
occupation which did not require these activities. He felt 
she was intelligent and a g99(jl fOl VOCdtiOnfll reha
bilitation.

Claimant has a high school education. She has 
worked as a veterinarian's assistant after her injury, but 
eventually was forced to quit because of low back pain.

Claimant testified that prolonged walking, sitting, 
or standing cause her back pain which radiates down both legs. 
She feels she would be unable to return to either the nurse's 
aide or veterinarian's assistant's job because of the. lifting 
requirements. Claimant also feels she has no skills to do 
any other form of employment.

The ALJ, after considering the effect the industrial 
injury has had on claimant's potential wage earning capacity, 
granted claimant an award equal to 96° for 30% unscheduled dis
ability for her low back injury.

The Board, after de novo review, finds that claimant
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does not .have a serious back injury. The limitations placed 
on her are no lifting, tv;isting and straining and based on 
these llimitations, she v;ill not be .able to return to her former 
lines o|f employment. However, .the totality of the evidence, 
ii^dicates claimant is not \vell I motivated to return to work, even th|ough she is intelligent! and even thOUgh -thlS hflS bCCH 
suggested as being in her best!interest,

I The Board concludesj that claimant would be adequately 
compensated for her loss of wage earning capacity by an award 
equal do 32® for 10% unscheduled low back disability.

tORDER
I

The ALj's order, dated Maroli 7, 1978, is modified.' ,■I
Claimant is entitled to an av;ard of compensation equal to 32° for 10% unscheduied disability to her low back.

This is in lieu of any prior awards.
[The ALJ's" order is'affirmed in all other respects.

WCB CASE NO. 77-5037
DARRELL C. THOMPSON, CLAIMANT;J. David Coughlin, Claimant's| Atty. 
SAIF, Legal Services, Defense Atty. Request for Review by Claiman't

AUGUST 15, 1978

Reviewed by Board Members Wilson and Moore.
i

Claimant seeks Board reviev; of the Administrative
Law Judge's (ALJ) order which 
his claim for aggravation.

affirmed the Fund's denial of

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a -copy of which is attached hereto and, by this reference’, is'made a part hereof.

ORDER

firmed.
The order of'the i^J, dated February 23, 1978, is af-
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WCB CASE N0.‘ 76-5345 AUGUST 15, 1979
JAMES WOHLMACHER, CLAIMANT 
Wheelock, Neihaus, Baines, Murphy 

& Ogilvy, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by the 
claimant, and said request for review now having been withdrawn,'

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the order 
of the Administrative Law Judge is final by operation of law.

SAIF CLAIM NO. KC 186886 AUGUST 15, 1978

JOHN D. WOOD, CLAIMANT 
Bailey, Welch, Bruun & Green, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty, 
Own Motion Determination

On August 10, 1977.claimant, by and through his at
torney, had petitioned the Board to exercise its own motion 
jurisdiction pursuant to ORS 656.278 and reopen his claim for 
an industrial injury suffered on May 29, 1969. Claimant's 
claim had been closed on April 8, 1970 and his aggravation 
rights had expired. Medical reports were furnished to the 
Board in support of claimant's petition.

The Board, after considering all the medical reports, 
concluded that claimant's claim should be reopened for further 
treatment and surgery relating to his 1969 injury and by an 
Own Motion Order, dated September 19, 1977, remanded the claim 
to the Fund with compensation for temporary total disability 
to commence on the date claimant was hospitalized for surgery 
and until his claim was closed pursuant to ORS 656.278.

On July 19, 1978 the Fund requested a determination 
of claimant's condition and on August 8, 1978 the Evaluation 
Division of the Workers' Compensation Department recommended 
that the Board only aw^ard claimant compensation for time loss 
from January 30, 1977, the date the initial surgical procedures, 
were performed, through June 12, 1977, the date claimant re
turned to work. On January 26, 1978 claimant had been examined 
by the Orthopaedic Consultants and found to have minimal im
pairment. Dr. Eastv/ood, claimant's treating physician, con
curred. •
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The Board concurs in the recommendations of the Eval
uation Division. ■ |.

ORDER1

Claimant is awarded iCOmpsn§ation for temporary total 
disability commencing January 30, 1977 through June 12, 1977.

Claimant's attornevjwas previously awarded a reasonable attorney's' fee for his services in the Own Motion Order 
of September 19, 1977^, i

WCB CASE NO. 77-5173 AUGUST 16, 1978

LEO C. FLEMING, CLAIMANT I
Richardson, Murphy & Nelson, Claimant's Attys
SAIF, Legal Services, Defense 'Atty.
Order Abating Order on Review •

I On July 18, 1978 the Board entered its Order on Re
view in the above entitled matter.

, I ■ On August 15, 1973 jthe Board was advised that there 
was a basic misunderstanding of the issues involved at the 
time of the hearing before the Administrative Law Judge, there
fore, the State Accident Insurance' Fund, with the consent of 
the claimant's attorney, requested that the said Order on Re- 
viev/ be held in abeyance for 30 days, pending a resolution of
the mdtt^y bv Stipulation of the partiea .pressntiy !?eing pro-cessedl •

The
terests of all

Board concludes that it would be in the best in
parties involved to abate its Order on Review until it has received a stipuiation signed by all of the par

ties and submitted'”for approval by the members of the Board ^ and it| is the express intent of the Board that this order shall 
toll the provisions of ORS 656.295(8).

IT IS SO ORDERED.
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AUGUST 17, 1978wgg CASE wg. 77-«5i
STEPHEN D. ALLISON, CLAIMANT 
Dye & Olson, Claimant's Attys.
Rankin, McMurray, Osburn & Gallagher, 
Defense Attys.

Request for Review by Claimant 
Cross-appealed by Employer

Reviewed by Board Members Wilson and Moore,
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which remanded claimant's aggravation 
claim to it for acceptance and payment of compensation. Claim
ant contends that he is entitled to a penalty in addition to 
time loss prior to August 10, 1977. The employer contends
that claim’ant did not suffer an aggravation but, in fact, an
occupational disease which should be the responsibility of 
Modern Plumbing.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

■ ORDER
The order of the ALJ, dated March 22, 1978, is af

firmed.

WCB CASE NO, 77-4561 AUGUST 17, 1978

ROY E. BLAIR, CLAIMANT 
Ringo, Walton & Eves, Claimant's Attys 
SAIF, Legal Services, Defense Attys, 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore,
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted the Fund's motion to 
dismiss his rec^uest for hearing based on tl^e thftt ClSilTl”
ant had requested and received a lump sum award and, there- - 
fore, was not entitled to a hearing.

The Board, after de novo review, affirms and adopts 
the Order on Motion of the‘ALJ, a copy of which is attached' 
hereto and, by this reference, is made a part hereof,

ORDER

firmed.
The order of the ALJ, dated January 13, 1978, is af-•
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WCB CASE NO. 77-6031

SHARON LAMBERT, CLAIMANT 
Dye & Olson,' Claimanf’s Attys. 
Bruce Bottini, Defense Atty.

AUGUST 17, 1978

Request for Review by Claimant.

Reviewed by Board Members Wilson and Moore
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted her compensation equal 
to 32° [for 10% unscheduled low back disability. Claimant 
contends this award is inadequate.

I The Board, after de[ novo review, affirms and adopts 
the Opinion and Order of the M-J, a copy of which is attached hereto land, by this reference,' is made a part hereof.

ORDER
The order of^the AL|J, dated March 10, 1973, is af

firmed]

CLAIM NO. 133-CB-2148600 AUGUST 17, 1978

ARTHUR LeCLAIRE, CLAIMANT 1.Thomasj J. Mortland, Claimant* s Atty.
Own Motion Order [

On July 12, 1978 the Board received a request from 
claimant to exercise its own motion jurisdiction and reopen 
his cl’aim for a compensable industrial injury sustained on 
January 17, 1969 while in thej employ of Wagner I'ining Scoop 
whose workers' .compensation coverage was furnished by The Travellers Insurance ' Company. | Claimant's claim was closed 
by a Determination Order dated March 24, 1970 and his aggra
vation rights have expired.

In his request addressed to the Board, claimant 
stated that his problems worsened and on January 14, 1972 he 
had had another surgery and also a fusion (the first surgery was a jlaminectomy performed prior to the first closure of 
the claim). Claimant had additional back surgery on November 
30, 1972 and his claim was again closed by another Determin
ation lorder. J

Claimant was sent jto school by Travelers until 
July 1974 at which time he returned to work. Claimant states 
that he re-injured his back in October 1975 and was told by 
Dr. Eckhardt that the injury had nothing to do with the ori-
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ginal injury of January 17, 1969. Claimant states he has had 
trouble intermittently since October 1975 but it had not been 
severe enough to keep him from "normal functions" until this 
last year.

On June 20, 1978 claimant was examined by Dr. Wil
liam Taylor in Austin, Texas, A copy of Dr. Taylor's report, 
addressed to Travelers, v;as attached to claimant's request.

On July 18, 1978 Travelers was advised of claimant's 
request and asked to respond stating its position.

On July 31, 1978 Travelers responded, stating that 
it opposed the reopening of the claim based upon claimant's 
statements in his request and the history obtained by Dr. 
Taylor, both of which indicated that claimant's present con
dition was related to a new injury suffered in October 1975 
while claimant was employed by Lanier Brugh, Inc., and which 
had been accepted by that employer's carrier.

Travelers further alleged that claimant was medi
cally stable following the last closure of his claim for the 
1969 injury in June 1973 and until the new injury sustained 
in 1975, that since August 1974 claimant has been steadily 
employed as a truck driver, security, guard and bus driver and 
that the physical stress of such employment and, in particu
lar, the 1975 injury has caused claimant's current symptoms.

The Board, after giving consideration to the factsset forth in claimant's letter and Dr. Taylor's report as 
well as the information contained in the response from Travel
ers, concludes that claimant's present condition is not at- • 
tributable to his January 17, 1969 injury; in fact, the evi
dence' indicates that claimant had an independent intervening 
industrial injury in October 1975 which materially contributed 
to claimant's present physical condition.

The Board concludes that claimant's request that the 
Board reopen his claim for the industrial injury of January 17, 
1969 should be denied,

IT IS SO ORDERED.
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AUGUST 17, 1978WCB CASE NO. 76-6334

FRANCIS R. LIVINGSTON, CLAIMANT Luebke |& Wallingford, Claimant's Attys. 
Roger Warren, Defense Atty. |SAIF, iJegal Services, Defense Atty. 
Order of Remand

Reviewed by Board Members Wilson and Moore.
Claimant requests Board review of the Administrative 

Law Judge's (ALJ) order which affirmed the employer's denial of 
his claim for-an.occupational disease.

i

Stated briefly, theievidence indicates that claimant 
worked ior the employer from 1969 until October 15, 1976, most 
of the |time as a fork lift driver which required frequent lift
ing of heavy objects. Claimant's . first back problem occurred 
on Febrjuary 25, 1970 and he filed a claim against his employ- • 
er' s carrier, at that timie the, State Accident Insurance Fund.
The disposition of this claim is not clearly set forth in the record. • i

1

During the years claimant continued working for the 
same em^ployer with a constant tendency to become symptomatic 
dependi'ng upon the nature and extent of his activities. The 
ALJ found that claimant missed'time from work*periodically af
ter 197|0 because of his hack symptoms which gradually worsened, 
until claimant left his employment on October 15, 1976.

iThe ALJ, basically,; finds that, based upon claimant's 
own testimony, he has not suffered a new industrial injury, 
that his main problem is related, essentially, to a back which 
can no longer meet the physical demands of his job. The ALJ 
indicates in his order that the Fund was never joined in these 
proceedings although the employer's present workers' compensa
tion carrier. Employers Insurance of Wausau, had requested such 
joinder. He also states that had the Fund been properly joined it was |very possible that it would have been to no purpose and 
that the only relief to Vv’hich claimant might be entitled from 
the Fund would have to come through the Board's exercise of its 
own motion jurisdiction pursuant to ORS 656.278, depending upon 
the status of the 1970 Fund claim.

The Board, after reviewing de novo the record 
presented to it, finds that the Fund should have been joined 
and that the hearing should not have proceeded without the 
Fund as a party defendant.

In order for the ALJ to effectively determine whether claimant has suffered jan aggravation of a 1970 in
jury which would be the responsibility of the Fund or
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whether he has suffered from an occupational disease and the 
Employers Insurance of Wausau would be responsible under the 
"last injurious exposure" rule, the Func5 must Le a party.

Therefore, the, Board, pursuant to the provisions 
of ORS 656.295(5) concludes that the above entitled matter 
should be remanded to its Hearings Division with instructions 
to join the State Accident Insurance Fund as a party defendant 
in the above entitled matter and to 'set said matter for hear
ing on the issue of whether claimant has suffered an occupa
tional disease as a result of his continuous employment with 
the employer and that his present condition is the responsi- ‘ 
bility of Employers Insurance of Wausau or whether claimant 
has suffered an aggravation of his 1970 industrial'injury 
which had been accepted and his present condition is’the re
sponsibility of the State Accident Insurance Fund.

The Board further concludes that the Opinion and 
Order of the ALJ dated January 24, 1978 should be set aside
and held null and void,

IT IS so ORDERED.

WCB CASE NO. 78-672 
WCB CASE NO. 78-673

AUGUST 17, 1978

MELVIN D. LUTTRELL, CLAIMANT
Collins, Velure & Heysell, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Hearing

On July 7, 1978 the Board received from claimant, 
by and through his attorney, a motion to exercise its own 
motion jurisdiction pursuant to ORS 656.278 and reopen claim
ant's claim for an industrial injury sustained on March 18,
1970 while employed by Klamath Road Department, whose carrier 
was the State Accident Insurance Fund. Attached to the re
quest were reports from Dr. Davis, Dr. Gailis and Dr. Balme. 
Claimant's claim was initially closed on October 2, 1970 with 
an award of compensation for temporary total disability only.
Claimant's aggravation rights have expired.

1
Claimant also suffered a compensable industrial in

jury on April 7, 1971 while in the employ of Klamath Plywood. 
v;hose carrier also was the State Accident Insurance Fund.
This claim was closed by a Determination Order dated February 
1, 1972 whereby claimant was awarded 48° for unscheduled low 
back disability.

On January 25, 1978 claimant, by and through his at
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torney, requested a hearing on!the Fund's unreasonable refusal 
to pay for medical care and treatment which was related both 
to the 1970 and 1971 industrial injuries and could have been 
provided under the provisions of ORS 656.245, The- two requests originally were cohs5iidated for hearing and, upon request of 
both parties, the hearing was postponed to enable claimant's 
request for own motion relief also to be heard at the same time
as the

ing it 
to its

two requests on the Fund's refusal to pay medicals.

Based upon the request from both parties and find- 
to be in their best interests, the Board hereby refers 
Hearings Division claimant's request for own motion re

lief with instructions to set it for hearing on its merits
at the 
78-672

same.,time as the in tandem hearing on V?CB Case Nos. 
and 78-673. . !

Upon conclusion of ^the hearing, if the Administra
tive Law Judge (ALJ) shall find that the evidence indicates 
claimant's present condition is related to his Ilarch 13, 1970 
injuryjand it has worsened sinbe.the last arrangement or award 
of compensation which was May 1, 1974, he shall cause a trans
cript of the proceedings to be| prepared and submitted to the 
Board 1:ogether with his recommendation on the merits of claim
ant's request for own motion relief.I *

I The ALJ shall also enter his Opinion and Order on 
the issue of unreasonable refusal to pay necessary medical care 
and treatment pursuant to the provisions of ORS 656.245 for 
conditions directly related to either or both the March is,
1970 and April 41, 1971 industrial injuries.

AUGUST 17, 1978WCB CASE NO. 76-3005
ROMA MARTIN, CLAIMANT |
Thomas O. Carter, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which awarded claimant compensation equal to| 112'^ for 35% unscheduled disabil
ity, an increase of 80° over the award by the Determination Or
der dated October 11, 1976. 
cessive.

le Fund contends this award is ex-

Claimant, a 23-yearp-old janitor, sustained a compen
sable injury to his back on March 12, 1975 when he was lifting 
a buffer into the back of a van. He attempted to work the next 
day, but was unable. Dr. Ferrante diagnosed an acute lumbosacral
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sprain with associcted myofascitis along with a concommitant mid 
bhoracic and cervical strain.

Dr. Ferrante released claimant for work as of March 
29, 1975 with a request that he continue treating with Dr. Fer- 
cante. Claimant returned to v;ork as a janitor for 2-3 weeks but 
-;as fired. In June 1975 he began work on an assembly line put
ting gaskets on drums and rolling them off the assembly line; 
le left this job because he could not tolerate it.

Claimant continued to have back pains and Dr. Ferrante 
referred him to Dr. Davis in August 1975. Dr. Davis found no 
objective neurological changes to indicate nerve root compres
sion. He felt claimant did not have a herniated disc, but had 
sustained a low back strain.

Dr. 'Ferrante reported in September 1975 that claimant 
vas not medically stationary. He felt claimant still suffered 
from the residuals of his injury and needed vocational rehabil-
vtation f&v same other type of employment. Claimant could not
return to his former employment.

On October 1, 1975, Dr. Shlim opined that claimant's 
blaim should be closed and that claimant demonstrated very little 
Usability.

Dr. Torres examined claimant in October 1975. He 
found that claimant complained of severe low back pain with min
imal range of motion and often mentioned his dizziness and 
leadache. His diagnosis was chronic low back myofascial strain.

Claimant was referred to the Disability Prevention 
Division and examined by Dr. Van Osdel in November 1975 who 
diagnosed a chronic strain lumbar muscles and ligaments, super
imposed on a mild lumbosacral scoliosis to the left and re
solved chronic strain of the thoracic and cervical muscles and 
ligaments without any limitation of range of motion.

Dr. Munsey, a psycholgist, reported in November 1975, 
that claimant Ka<3 5 10th ^ifads sduc3tion, had workQd as a warg=iouseman, cook, machinist's helper, dishwasher and backhoe 
Dperator. Testing revealed claimant had a very serious read
ing deficiency. Dr. Munsey found claimant to be very defen- . 
sive, having moderate to moderately severe anxiety tension re
action with depression. He felt claimant doubted he would be 
able to go back to work as a janitor and wanted to be retrained. 
Dr. Munsey concluded that the prognosis for restoration and re
habilitation were fair.

Claimant was discharged from the Disability Preven
tion Division on December 10, 1975. He did not need further 
orthopedic or neurosurgical treatment but should continue his 
exercises; a job change was indicated with no repetitive

#
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lifting 
pounds, 
rante e

overhead of over 20 pounds^ no lifting of over ,50 no repetitive bending,[stooping or twisting. Dr. Fer- 
ssentially concurred with these recommendations but

felt cl'aimant would need periodic care.

tation.
Claimant had been referred for vocational rehabili-, 

but.»-thr,ough an error this referral was withdrawn and 
then reinstated in May 1975. A Determination Order dated June 
11, 197|6 awarded claimant compensation for time loss and com- pensati'on equal to 32° for 10%i unscheduled back disability;
It was 
1976 .

later set aside by a Determination Order dated July 14,

Dr.-Butler, in August 1976, found only subjective lumbosacral discomfort, and nojobjective orthopedic findings 
nor evildence of a spondylolysis or a ruptured disc. He thoughi 
claimant did not have any permanent partial disability.

Clainant began to neoeive troatment from Dr. Chorryin September 1976. Dr. ‘Cherryi felt claimant had a severe, 
chronic' low back strain .and a heck strain. He indicated he 
would continue to treat claimant conservatively. ‘ '

In September 1976, the referral to vocational re
habilitation was'withdrawn, based on'claimant's statements that he had continuing pain in| his neck and back and was re
ceiving treatment from a doctor three times per week and he 
felt it! was unrealistic for him to participate in a vocational
rehabil itation program.

A Determination Order, dated October 11, 1976, 
awarded claimant compensation for temporary total disability and compensation equal to 32° 'for 10% unscheduled disability 
resulting from his low back in-jury. It found claimant was 
medically stationary as of January 27, 1976.

tercati
On October 27, 1976 

on with;the police. Th
claimant was involved in an al- 

is incident caused claimant to
experience increased pain. Dr: Cherry felt this aggravated 
his previous injury and admitted claimant to a hospital for
conservative treatment. While 
performed which was negative, 
nine days in the hospital.

Claimant was again

hospitalized a myelogram V7as 
Claimant spent approximately

lospitalized in December 1976 and examined by Dr. Zivin, a n'eurologist, who diagnosed 
chronic lov; back strain with possible sciatic irritation on 
the right, dating from his industrial injury and aggravated recently. He also found chroJic cervical strain, tension 
headaches, associated with cer|Vical strain, recent psycholo
gical trauma and recommended continued bedrest and medication.

Dr. 'Smith examined claimant and opined claimant
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had some degree of an bid chronic low back strain injury
superimposed on a probaPle lordotic conficuration of tJislow back. Claimant indicated to Dr. Smith that this condi
tion- had been recently aggravated with new symptoms which 
Dr. Smith could not substantiate by objective findings. He 
felt claimant most likely had a significant functional over
lay to his problem.

By letter, dated January 4, 1977, the Fund denied 
claimant's request to reopen his claim because of aggravation

6)

Claimant does not contend he v;as entitled to medi
cal treatment and care from the date of his incident with the 
police in October 1976 until after March 3, 1977. However,
Dr. Cherry reported on March 3, 1977 that claimant was almost 
back to the same condition he was in prior to this October in
cident.

Dr. Cherry continued to treat claimant and in Septem
ber 1977 said claimant had a total disability due to his ori
ginal accident of 25% maximum of a whole man.

Claimant's work experience consists of laboring types 
of employment. Claimant's current complaints are of stiffness 
in his neck, headaches and pain in the low back and right leg 
aggravated by sitting.

The ALJ found claimant to be credible. She found
that the Fund was not responsible for medical care and treat-ment subsequent to March 3, 1977 because claimant has not.re
turned to the condition he was prior to the October 1976'inci
dent and the medical care and treatment he is presently receiv
ing is not related to his industrial injury,-

The ALJ did find that claimant had sustained a 
greater loss of wage earning capacity, based on his limitations 
due to his industrial injury and, therefore, increased his 
award for permanent partial disability.

The Board, after de novo review, finds that claimant 
does have some, limitations because of his industrial injury, 
however, the intervening incident of October 1976, the alter
cation with the police, has increased definitely claimant's 
problems,. The preponderance of the medical evidence does not 
support an award of 112® for 35% unscheduled disability result
ing from claimant's low back injury. The Board concludes, 
after reviewing all of the evidence, that claimant will be 
adequately compensated for his loss of wage earning capacity 
by 80® for 25% unscheduled low back disability.

ORDER
The ALJ's order, dated November 10, 1977, is modified

9
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rnanent
Claimant is granted an award of compensation for per-

partial disability eqda;i to 80® for 2S% unscheduled dis
ability resulting from his lovg back injury. This is in lieu
of any prior awards. j

The ALJ's order is affirmed in all other respects

AUGUST 17, 1978WCB CASE NO. 77-5730
BILL D.| NICHOLSON, CLAIMANT 
Pozzi, [Wilson, Atchison, Kahn ,& 

O'Leary, Claimant's Attys. i 
SAIF, Legal Services, Defense Atty 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund seeks Board review 
of thejAdministrative Law Judge's (ALJ) order which remanded 
claimant's claim to it for the' payment of certain medical bills 
in addition to assessing penal|ties and attorney fees against it I I

The Board, after de' novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,, is made a part hereof. An error 
in the order should be corrected, however. On page one, para
graph two, the date "August 31\, 1977" should be changed to 
read "August 31, 1971", |

IORDER

firmed J
The order of the Al'j, dated January 6, 1978, is af-

Claimant's attorney is hereby granted a reasonable
attorney's fee.for his services in connection with this Board 
review in the amount of $300, payable by the Fund.

WCB CASE NO. 77-586 AUGUST 17, 1978
CLARA PEOPLES, CLAIMANT 
Dwight Gerber, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.

of the
The State Accident Insurance Fund seeks Board review 

Administrative Law Judge's (ALJ) order which remanded
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claimant's claim for psychological problems to it for acceptance 
and payment of compensation to which she is entitled.

The Board^ after de novo review, affirms and.adopts 
the Opinion and Order of the ALJ, a copy of v\^hich is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated Harch 29, 1978, is af

firmed .
Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in connection with this Board
review in the amount of $150, payable by the Fund.

WCB CASE NO. 77-5374 
HERMAN ROE, CLAIMANT
Franklin; Bennett; 0£eit 6Claimant's Attys.
Roger Warren, Defense Atty. 
Request for Review by Claimant

AUGUST 17, 1978

Reviewed by Board Members Wilson and Moore.
•

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which approved the August 10, 1977 
DQtQrininitlon Order i Claimant scnten^s that he is permanently
and totally disabled.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of v;hich is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated February 13, 1978 , is

#

affirmed

WCB CASE NO. 77-6597
LESTER E. SAUNDERS, CLAIMANT 
Henry Kane, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

AUGUST 17, 1978

Reviewed by Board Members VJilson and Moore.
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Claimant seeks Board review of the AdministrativejLaw Judge's (ALJ) order which failed to find an abuse of dis
cretion on the part of the Disability Prevention Division when it did not refer claimantjfor vocational rehabilitation 
and dismissed his request for hearing.The.Board,_after dejnovo review^ affirms and ad

opts the Opinion and Order of the ALJ, a copy of which is 
attached hereto' and by this reference is made a part hereof.

ORDER

firmed
The order of the ALJ, dated Ilarch 2, 1,978, is af-

DANIEL El den m' 
Cheney 
Request

Law Juc

AUGUST 17, 1978WCB GASE'NO. 77-5032

C. STAHL, CLAIMANT 
. Rosenthal, Claimant’s Atty. 
& Kelley, Defense Attys. 
for Review by Claimant

Reviewed by Board riembers VJilson and Phillips.
Claimant seeks Board review of the .Administrative 

ge' s (ALJ) order v;hich affirmed the Disability Preven
tion Division's denial of referral' for vocational rehabilita
tion, 
rehabil

Claimant contends he is
itation reinstatecS.

entitled to have his vocational

Claimant, a 28-yearj-old truck mechanic, sustained a compensable injiury to his leftj shoulder and back on November
26, 197|4. The :dPD-made an official referral for vocational 
rehabil|itation on August 31, 1976 but withdrew it on December
27, 197|6 based bn claimant's return to his employment as a 
truck mechanic.

Dr. Cherry, claimant's,treating physician wrote to the Vocational iRehabilitation Division, explaining that claim
ant hadi tried several jobs with his employer but found that 
they ca'used him pain. Dr. Cherry felt that claimant's pursuit 
of comP|Uter pro.graming training was desirable and this type 
of employment wpuld be helpful to him.

On July 8, 1977 Dr. Cherry noted that claimant’s
ntinued to, hurt from the thoracic region into the leftback CO

shoulder. He a'gain indicated it would be helpful if claimant 
received assistance from Vocational Rehabilitation to complete 
his training in' data processing and programing; that it was difficullt for claimant to continue v;ith his present job be
cause of his physical problemsl'
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On July 26/ 1977, after reviewing claimant's file, 
the DPD advised claimant that no referral for vocational as
sistance was being made.

Claimant testified he has .continued to receive med
ical care for his shoulder and back. He feels his condition 
has worsened. Claimant indicated that he felt he was entitled 
to vocational rehabilitation because his physical problems made 
it difficult for him to. continue his job.

Claimant argued that OAR 436-61-005(4) violates the
sf fchs Woyksps' Couiponsatlon' Law bQoausQ it prooludesvocational rehabilitation training solely on the basis of a 

worker's return to work, without allowing consideration of 
other relevant circumstances. The ALJ found the Board's rule 
was rationally sound and within the purview of ORS 656.728(1). 
He concluded that the DPD had acted properly in this case and 
that no substantial rights of claimant had been prejudiced.

The Board, after de novo review, concurs with the 
findings of the ALJ. Under Section 61-060 of the Board's
rules the actions which would allow an ALJ to tsYStso otfy the decision of the DPD are specifically set forth. The 
Board finds no such activity by the DPD in this case.

The Board finds, that no substantial rights of claim
ant have been prejudiced because of the decision of the DPD 
and concludes the denial of referral for vocational rehabili
tation was proper.

ORDER
The ALJ's order, dated March 27, 1978, is affirmed.

m

SAIF CLAIM NO. HC 158298
DEAN T. WRIGHT, CLAIMANT 
SAIF, Legal Services, Defense Atty, 

Order

AUGUST 17, 1978

On June 16, 1978 the State Accident Insurance Fund 
provided the Board with all of the reports from claimant's 
file for his industrial injury of November 21, 1968; the claim 
for that industrial injury was closed by a Determination Order 
dated October 30, 1969 which granted claimant compensation 
for permanent total disability as'of October 17, 1969. The 
Fund requested the Board to examine the file and, make a deter
mination oh whether claim.ant, at the present time, was still 
permanently and totally disabled.



t
On June 23, 1978 claimant was advised by the Board

that it; had received thi§ ftgm the Fund and wa5 flsKed
to respond thereto, stating his position. The claimant was 
further advised to seek advice] on the matter from his attorney 
and if the Board -did not have a response from either claimant or his attorney within 20 days* from the date of said letter it 
would give full consideration to the request made by the Fund. 
As of the date of this order, claimant- has made no response.

that cl
Center
working'

The Board, after considering all of the file, finds 
aimant has been suitably employed by Tarbell's - Lloyd 
in Portland, Oregon since February 7, 1978. He is 40 hours a week and as]of April 20, 1978, when his

vocational rehabilitation services were terminated, claimant 
was earning $1,100 a month acting as a real estate sales 
instructor. The Board finds that the job has reasonable per- 
manencY| and that the claimant has the necessary skills to 
perform^ his job successfully and it is within his physical 
and mental capacities, interests and personal characteristics.

'Th e Soard concluc3es 1 that claimant should not be con
sidered as permanently and totally disabled after February 6, 
19 78 an'd that the av/ard granted claimant by the Determination 
Order dated October 30, 1969 should be reduced to adequately reflectj the claimant's presentjloss of v/age earning capacity 
resulting from his^industrial injury of,November 20, 1968.

The Board further concludes that claimant would 
be adequately compensated for his potential wage earning 
capacity by an award equal to 160° which represents 50% of 
the maximum allowable for unscheduled disability.

t
The Board further concludes that the State Acci

dent Insurance Fund should be allowed .to offset all payments 
made to 
7, 1978

claimant for permanent |total disability from February 
to the date- of this order against payments for per

manent partial disability granted by this order.

ORDER tClaimant is awarded |l60° of a m.aximum. of 320° for 
unscheduled disability with payment for compensation therefor 
to commence February 7, 1978. The award of perm.anent total 
disability granted by the Determination Order of October 30, 
1969 shall be effective from October 17, 1969 through February 6, 19781

The State Accident Insurance Fund shall be entitled to offset against payment for t*he award of perm.anent partial 
disability coimmencing February |7, 1978, payments it has pre
viously |made pursuant to the Determination Order of October 30, 
1969 for permanent total disability.
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AUGUST 11, 1978WCB CASE NO. 77-2340 
PAUL ZEHNER, CLAIMANT
SAIF, Legal Services; AttyOrder of Dismissal

On July 3, 1978 the Administrative Law Judge entered 
his order affirming the Determinations Orders in the above 
entitled matter.

On August 3, 1978, according to the United States 
Postal Service postmark on the envelope addressed to the Work
ers' Compensation Glaimant roquegt^d review of the Administrative Law Judge's order.

More than 30 days have passed from the date of the 
issuance of the Administrative Law Judge's order, therefore, 
the order is final by operation of lav; and claimant's request 
for review must be dismissed. OPS 656.289(3),

IT IS SO ORDERED,

AUGUST 22, 1978WCB CASE NO. 77-1951
FRED M. AYERS, CLAIMANT 
Pippin. & Bocci, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.
Request tor RSYISW !?y claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative 

Law Judge's (AXiJ) order which affirmed the December 10, 1976 
Determination Order whereby he was granted no compensation 
for permanent disability.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof,

ORDER

firmed
The order of the ALJ, dated March 17, 1978, is af-
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WCB CASE NO. 77-3178

EMIL CHLOUPEK, CLAIMANT Dale R. Drake, Claimant's Atty!. 
SAIF, Le^al Services^ Defense Atty
Order of Dismissal 1

AUGUST 22, 1978

On May 31, 1973 the! Board received from the State 
Accident Insurance Fund a motion to dismiss claimant's request 
for review filed in the above entitled matter on May 11, 1978 
for the reason that said request raised no justiciable issue.

m

\ On June 5, 1978 claimant's attorney was advised of 
the Fund's motion to dismiss claimant's request and asked to re
spond. I The Fund's letter of transmittal, dated May 25, 1978, also indicated that claimant's| attorney had been advised that 
it was filing a motion to dismiss.

On August 2, claimant's attorney advised the Board 
that it! had not received any letter from the Board, therefore, 
he was jgiven an additional five days from that date in which 
to respjond to the motion. j

I Claimant has not responded, therefore, the Board 
concludes that the claimant does not intend to oppose the Fund's motion. |

ORDER
The motion received^ from the State Accident Insur

ance Fund to dismiss claimant's request for Board review in 
the above entitled matter is hereby granted.

AUGUST 22, 1978WCB CASE NO. 77-3951

ROY DeVAULT, CLAIMANT Pozzi, Wilson, Atchison-, Kahn 
O'Leary, Claimant's Attys. j 

Jones, Lang, Klein, Wolf & Smiith, Defense Attys. . !
Request' for Review by Employer

Reviewed by Board Members Moore and Phillips.
The employer seeks Board review of the Administrative 

Law Judge's (ALJ) order which set aside its denial, remanded 
claimant's occupational disease claim to it for acceptance and 
payment of benefits and awarded claimant's counsel a $|600 fee.

Claimant, a- 53-year-old concrete finisher, alleges 
he developed a knee problem while employed by Del E. Webb Cor-

-241-



poration. The date of*injury or exposure was March 4, 1976.
The employer first knew of the injury on April 19, 1976, but 
signed the claim form on I-lay 14 , 1976. The claim was originally deferred and finally denied on June 3, 1977.

Claimant worked for Del Webb from July 23, 1975 un
til April 1976 and again in July 1976. Subsequently, he worked 
for other employers at jobs requiring claimant not to be on 
his knees very much.

Claimant testified that he had noticed some knee 
problems from time to time, but that the first severe and con
tinuing knee pain was on the Del Webb job, which required him 
to work a great deal on his knees and to carry his own mater
ials. He had to carry five-gallon buckets of water and other- 
materials up the stairs.

Claimant, in May 1974, complained of knee ache and, 
cn March 1976, complaining of knee pain, he went to Kaiser 
Hospital. The doctor reported claimant had chondromalacia of 
the patella, bilaterally, and some fairly severe crepitation 
on the left. The pain was associated with deep knee bending 
and severe pain with any prolonged bending which was required 
b^ his work. The doctor thought that the need for claimant to 
be on his knees so much in his type of work WJ2 3
significant contributing factor to the problems he had.'

Claimant continued to receive conservative treatment 
from Dr. Long for his knee pains. Dr. Long indicated in March 
1977 that claimant's symptomatology had worsened to the point 
that it precluded regular and work activities. An arthrogram 
performed in April 1977 was negative.

In April 1977 Dr. Long stated that claimant's type • 
of work had been a significant contributing factor to his knee 
problem.

Dr. Pasquesi indicated in May 1977 that he felt 
claimant's problem was a progressive one and that his trade 
was primarily responsible for his condition and his work at 
Del Webb Corporation had further aggravated his condition.
He found claimant was stationary and that it was unlikely that 
claimant, after surgery, would be able to return to work as a 
cement finisher.

Claimant, after his claim was denied by Del Webb, 
filed claims against all of his employers. Claimant requested 
the designation of a paying agent which was denied on July 18, 
1977.

life.
Claimant has worked in cement work all of his adult
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The ALJ found that |the last injurious exposure that 
resulted in a known medical problem requiring medical attention 
and the exploration and the consideration of surgery on claim
ant's knees’ occurred while cla'imant was in the employment, of
DqI WeHb. ‘ .! ■

ployer
Therefore, he concluded that the denial by the em- 

should be set aside and the claim accepted for payment
of benefits

1The Boafd'r after de; novo review, agrees that claim
ant is entitled to compensation for temporary total disability 
from tke date o'f his claim, riarch 4 , 1976, through the date 
of the jemployer' s denial, Junej 3, 1977 , less time v/orked, but 
it also finds that the lapse o'f time between the filing of the 
claim and the denial of it wasi unreasonable and, therefore, 
would assess a penalty equal to 10% of the amount of compensa
tion for temporary total disability claimant is entitled to from 
March 4, 1976 through June 3, i977.

1IORDER

fled.

for tern 
3, 1977

The ALJ' s order, dated December 14 , 1977, is m.odi-

Claimant is hereby granted an award of compensation 
porary total disability!from" March 4, 1976 through June 
less time worked. i
Claimant is also granted, as a penalty, compensation, 

equal to 10% of the above compensation for the unreasonable 
delay in processing of the claim.

The ALJ's order in all other respects is affirmed.
Claimant's attorneyjis hereby granted as a reasonable 

attorney's fee for ^hi,s services in connection with this Board 
reviev; in the amount of $250, payable by the carrier.

WCB CASE NO. 77-4982 AUGUST 22, 1978
MELVIN FALLA, CLAIMANT 
Davies, Biggs, Strayer, Stoel &
Boley, Claimant's Attys.

Southerl, Spaulding, Kinsey, Williamson 
& Schwabe, Defense Attys.

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
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Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which affirmed the carrier's denial 
of his claim for an occupational disease.

The Board,.after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER ' ■
The order of the ALJ, dated 'larch 10, 1978 , is af

firmed.

WOB CASE NO. 77-1G7G-B AUGUST 22, 1978
WAYMON GAROUTTE, CLAIMANT 
Willner, Bennett, Riggs & Skarstad, 

Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.
SAIF, Legal Services, Defense Attys 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which found 
claimant's present disability to be an aggravation of an; 
earlier injury and remanded the claim to the Fund for acceptance 
and payment of compensation.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated November 16, 1977, is af

firmed
Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in connection with this Board 
review in the amount, of $50, payable by the State Accident 
Insurance Fund.
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AUGUST 22, 1978WCB CASE NO. 77-5498

RAYMOND MAXELL,^ CLMMANT Pozzi,jWilson, Atchison, Kahn's 
O'Leary, Claimant's Attys. i 

SAIF, Legal Services, Defense|Attys. 
Request for Review by Claimant

Reviewed by Board Members Wilson and I'oore,
Claimant seeks Bear'd reviev/ of the Administrative 

Law Judge's {ALJ) order which affirmed the March 7, 1977 De
termination Order whereby claimant was granted time loss bene
fits only. ;

the Opi
The Board, after de| novp reviev/, affirms and adopts 

nion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, | is made a part hereof.

ORDERi

IThe order of the ALJ, dated March 20, 1978, is af
firmed.

WCB CASE NO. 77-6840 AUGUST 22, 1978
EVA M. McCullough, claimant 
Galton, Popick & Scott, Claimant's Attys. SAIF, Legal Services, Defense lAttys. 
Request for Review by the SAIF 
Cross-appealed by Claimant ,

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board reviev/ 

of the Administrative Law Judge's (ALJ) order which remanded 
claimant's aggravation claim to it for pa^TTient of compensation 
from March 30, 1977 to November 30, 1977 and for submission to 
the Evaluation Division, assessed a penalty of 25% of the above 
compensation and av/arded claimant's attorney a fee of $750.

The Fund contends claimant did not prove an aggrava
tion claim and that the award of penalties and an attorney's fee 
was improper. Claimant.cross-appeals, contending she is entitled |to compensation to December 23, 1977, payment by the 
Fund for a bone scan, and penalties and attorney's fees.

injurycontusi
Claimant, now 60 years old, sustained a compensable 

to her back on October 21, 1971. Dr. Grewe diagnosed a 
on and strain of claimant's low back and contusion to

her right leg.
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claimant's claim was first closed by a determination 
Order dated October 22, 1973 whereby she was awarded compensa
tion equal to 64° for 20% unscheduled low back disability. Her 
claim was later reopened, closed, reopened by a stipulation 
and again closed on March 5, 1976 by a Determination Order which 
awarded claimant additional compensation equal to 48° for 15% 
unscheduled low back disability. Claimant requested a hearing 
and, as a result thereof, the award was increased by an addi
tional 64° which gave claimant at that time a total At 176® 
for 55% unscheduled low back disability. This award was af
firmed by the Board and by the circuit court. The date of the 
judgment order, June 15, 1977, v/as the date of the last ar
rangement and award of compensation.

On March 21, 1977 Dr. Logan v/rote to the Fund, re
porting that claimant had continued to have back pain inter
mittently and had been in his office frequently. He had 
started claimant on physical therapy and medication and in
dicated claimant was unable to work.

Dr. Logan again wrote the Fund on September 20, 
1977, enclosing a copy of his earlier letter. He reported 
claimant continued to'have-increasing low back pain and bi
lateral leg pain and was unable to work or do her housework.
He opined claimant's condition had aggravated and worsened 
since. September 1976 and requested her claim be reopened for 
payment of time loss and further medical care and treatment.

On October 17, 1977 a Fund representative wrote 
to Dr. Logan acknowledging receipt -of his September 20 letter 
and asking him how claimant's impairment could be worse than 
55%.

On NovemLer 9, 1977 Dr. L6?aB replied that claimant
had worsened because she had been unable to do her housework 
since June 1977. He had done, a bone scan to rule out cancer. 
He indicated claimant needed additional meurosurgical- 
neurological-orthopedic work-up, possibly including a repeated 
myelogram. Dr. Logan felt claimant was impaired more than 
55% based on her inability to be on her feet for over an hour, 
to bend, to lift, and her limited back motion.

The Orthopaedic Consultants reported in December 
1977 that they felt claimant y/as stationary, her condition 
essentially unchanged from that recorded in July 1975. Their 
diagnosis was chronic lumbosacral strain and mild degenerative 
osteoarthritis of the lumbar spine. They stated that claimant 
had a mildly moderate disability of her back.

The Fund denied claimant's aggravation claim on 
December 23, 1977. The Fund also denied payment of the bill 
for the bone scan.
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The ALJ found claimant had proven her aggravation 
claim and remanded it to the I^und to be accepted for payment 
of compensation payable from'’ilarch‘ 30 , 1977 to November 30,
1977 and for submission to the Evaluation Division. He as
sessed !a penalty equal to 25% of the temporary total disability 
compensation due, and granted iclaimant's attorney a fee of $750. i

i
The Board, after de novo review, finds that Dr.

Logan's letter dated March 21,^ 1977 is a sufficient claim of 
aggravation and the Fund shoul’d have made the first install
ment of compensation to claimant no later than the 14th day af
ter itireceived that letter, said compensation to start as of 
the date the doc tor'”'said claimant's condition had worsened.
The Board further finds that the Fund neither denied this claim
within j§g sSsys a£tsr Karch 21,j 1377 nor did it pay claimant
any compensation for temporary total disability.

The evidence indicates that at the present time 
claimant's condition is still ;not medically stationary, there
fore, the Board concludes that claimant is entitled to compensation jfor temporary -total disability from March 21, 1977, the 
date of Dr. Logan's letter, an'd until her claim is closed pur
suant to ORS 656.268. Furthermore, the claimant is entitled 
to additional compensation, in the nature of a penalty, for 
the Fund's unreasonable delay in'paying compensation and also 
to payment of her attorney's fees by the Fund.

I tI The Board finds that the preponderance of the medi
cal evidence indicates that claimant's condition has worsened 
since June 15, 1977 , therefore), claimant has met her burden of 
proof on her claim, fop aggravation and the Fund's denial must be set aside. I

The Board concludes| that claimant is entitled to 
have Dr. Logan''s bill for the bone scan paid by the Fund inasmuch |as Dr. Logan used the bone scan to rule out the possi
bility |of cancer, rather than the industrial injury, as a 
cause of claimant's continuing back problems.

ORDER
The order of the ALJ, dated February 24, 1978, is mod

ified
Claimant's claim for aggravation of her October 21, 

1971 industrial injury is remanded to the State Accident Insur
ance Fund for acceptance and for payment of compensation, as 
provided by law, commencing March 21, 1977 and until the claim 
is closed pursuant to ORS 656.268.

Claimant is awarded 
to 25% of the compensation due 
ity from March 21, 1977 throug

additional compensation equal 
her for temporary total disabil- 

1 December 23, 1977, the date of
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the Fund*s denial, because 6f ths FURd E Unr^RSODfiblC dGlSy iil 
the payment of compensation. Claimant's attorney is av;arded 
a fee of $750, payable by the State Accident Insurance Fund.

The State Accident Insurance Fund is directed to 
pay the medical bill for the bone scan ordered by Dr. Logan.

Claimant's attorney is awarded as a reasonable 
attorney's fee for his services at Board review the sum of 
$350, payable by the State Accident Insurance Fund.

WCB CASE NO. 76-7189'
RONALD D, McNUTT, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn &

O'Leaiv, Claimant's Attys.
Davies, Biggs, Strayer, Stoel & Boley, 

Defense Attys.
Souther, Spaulding, Kinsey, Williamson 

Schwabe, Defense Attys.
SAIF, Legal Services, Defense Attys. 
Amended Order on Review

AUGUST 22, 1978

On July 31, 1978 the Board entered its Order oh Re
view in the above entitled matter. On line two in the next to the 
last paragraph on page three of said order the number "3" should 
be substituted, for the number "6" and on line two of the second 
paragraph of the "Order" portion of' said order on page four the 
year "1976" should be substituted for the year "1977".

1■ In all other respects the Order on Review entered on 
July 31, 1978 in the above entitled matter should be ratified 
and reaffirmed.

IT IS SO ORDERED.

m

AUGUST 22, 1978WCB CASE NO. 77-1807

BERTHA MCWILLIAMS, CLAIMANT Nash & Margolin, Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips

%
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m

claimant seeks Board review of the Administrative 
Law Judge's (ALJ)' order affirming the second Determination Or
der, dated March 8, 1977, which awarded claimant compensation 
equal to 80.° for 25%™unscheduled low^-back disability.

inj ury
Claimant, a 47-year-old shoe clerk.

to her back on August 19, 1975 lifting a case of freight. 
Dr. Blaylock diagnosed this injury as lumb)ar strain. Claimant 
received conservative treatment and was found to be m.edically 
stationary and,released for work.as of September 1, 1975. The 
claim was closed by a Determination Order, dated August 19,
1975 whereby claimant, was paid compensation for temporary total 
disability from August 26, 1975 through August 31, 1975.

j Dr. Siever reported in Janaury 1976 that claimant's 
back had worsened and referred her to Dr. Fry who indicated 
clflimnt had pain in hei? low baok, wh ick radiated into her hip. His examination revealed claimant had discomfort with 
movem.ent, bending over, squatting, and walking. She also re
ported jstiffness v/hen she awoke in the morning and headaches.
Dr. Fry found some paraspinal muscle spasm.

Dr. Sloat,"in February 197’6, performed a psychological 
evaluation of claimant. He felt there v/as a psychological factor 
helping claimant maintain her pain symptoms. The injury gave 
her an 'excuse to "let up a little". Claimant's husband of 28 
years had been disabled, forcing claimant to v/ork. He felt she 
was beihg pressured by her family and employer to go back to 
work. pr. Sloat felt claimant needed assistance to allow her 
to relax and vent her feeling that she v;as tired of carrying 
the burden for the whole family.

Dr. Cottrell# in March 1976, diagnosed chronic.lumb)osacral sprain with degenerative disc disease lumbosacral 
spine. I He felt, claimant was not medically stationary and re
quired further medical treatment.

Dr. Fry, in April 1976, said claimant was being al
lowed to return;to work with restrictions on heavy lifting, 
straining or on-standing for long periods of time. On October 
4, 19761 he found claimant was medically stationary with moder
ate impairment.,

I A Determination Order, dated March 8, 1977, awarded 
claimant compensation equal to i80°- for 25% unscheduled disabil
ity resulting from back injury.^

Dr. Fry reported in lApril 1977 he had continued to 
prescribe medication for her and felt the award was reasonable 
and commensurate with his evaluation.

did not
On June 18, 1977 Dr.j Quan indicated he felt claimant 

have any significant psychiatric disorder and concurred
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with Dr. Sloat's report. Dr. Quan noted claimant was not 
strongly motivated to work and did not recognize she was an
xious or tense.

Dr. Azavedo, a psychiatrist at the Disability Preven
tion Division, examined claimant. His diagnosis was chronic 
lumbosacral sprain, exogenous obesity, and status postoperative 
hysterectomy. Testing revealed; claimant had an intelligence 
scale score of 101, an average reading rate of speed and above
average comprehension. (?laimSht IwdlOdtQd did HOt £§§i
she would be able to go back' to her store clerk job, which she 
had done for 12 years.

The consensus of the vocational team was that claim
ant was able to, return to a modified sales job; claimant could 
do light-medium work, with no repetitive bending, 'lifting, 
climbing or twisting.

The ALJ, after reviewing the evidence, concluded the 
award of 80® was adequate.

The Board, after de novo review, concurs with the 
ALJ. Dr. Fry indicates that the award of 80® is reasonable.
The consensus opinion is that claimant is able to return to 
light-medium .work, such as, a modified sales position and has 
been adequately compensated for her loss of wage earning capa
city.

ORDER
The ALJ's order, dated January 19, 1978, is affirmed.

SAIF CLAIM NO. YA 750071 AUGUST 22, 1978

JOHN W. SLONECKER, CLAIMANT 
Coons & Anderson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On April 27, 1978 the Board received from claimant, 
by and through his attorney, a request to reopen his claim for 
a compensable industrial in3ui*^ SUStdillQd OH NOVCIUbSr 9; 1956. 
Medical reports were submitted in support of the request. 
Claimant's claim has been closed and his aggravation rights 
have expired. '

On May 3, 1978 the State Accident Insurance Fund was 
advisedby the Board of claimant's request for own motion relief 
and copies of the request and the attached medical documents 
were mailed to it. On May 18, 1978 the Fund responded, stating 
that it did not believe the evidence revealed an aggravation

#
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since the Board's Own Motion Determination of May 25, 1977 
(this Determination related ,to. an injury to claimant's right 
leg sustained on August 18, i9'59). The Fund stated it would 
like a I neurological examination conducted and also to have 
the laboratory studies mentioned by Dr. Brooke in his letter 
of November 15, 1977 to claimant's attorney.

On June 5, 1978 the Board inquired from the Fund if 
it was their intention to have claimant examined further be
fore advising the Board of its final position relating to ' 
claimant's request for own motion relief. On July 3, 1978 
the Fund responded, stating that claimant was scheduled to be 
examined by the Orthopaedic Consultants in Portland on July 
13, 1978 and it would advise the Board of its position, upon 
receipt of the report based on said examination.

Cisiniant was e^aniined by Drs.-Kimberley, Jongs and
Anderson of the Orthopaedic Consultants on July 13, 1978 who, in their report dated July 25, 1978, based upon the examination 
and claimant's medical history', expressed their opinion that 
claimant's condition was stationary and that he would need 
palliative treatment much of his^ remaining life but is not in 
need of any surgical-treatment; they‘further expressed their 
opinion that claimant was unable to engage' in any gainful 
occupation and this inability is total and permanent and 
attributable to the two injuries claimant has had, namely 
the back injury in 1955 and the right leg injury in 1959.On AugJst 7, 1978 the Fund advised the Board that, based 
upon the recommendation of the Orthopaedic Consultants it 
would n|ot oppose own motion consideration of claimant’s claim 
by the Board.

The Board, relying primarily, but not exclusively, 
on the report of the Orthopaedic Consultants, dated July 25, 
1978, concludes, that claimant is permanently and totally dis
abled and'should be considered|so as of July 13, 1978, the date 
he v;as examined by the three physicians at the Orthopaedic 
Consultants. j

IORDER
Claimant is to be considered as permanently and 

totally disabled as a result of his industrial injury of . 
November 9, 1956 and entitled to compensation for such dis
ability commencing July 13, 1978.

Claimant's counsel is awarded as a- reasonable attor
ney's fee for his services in connection with this matter a 
sum equal to 25% of the compensation claimant shall receive 
as a result of this order, payable out of said compensation as paid! not to exceed $2,300. |

-251-



WCD CASE 72-2^.7 AUGUST 22, 1978

WALTER P. S0.RC;NS0N, CLAIMANT 
Colin Lamb, Claimant's Atty. 
Scott F. Gilman, Defense Atty. 
Stipulation and Order

SECTION I
.CONTENTIONS OF THE PARTIES

(A) CLAIMAdJT'S CONTENTIONS
Claimant Contends:

(1) That he is currently experiencing, or may exper
ience in the future, the effects of a disability related to his 
industrial accident of April 8, 19 7].;

(2) That the effects of that disability could, or do, 
require additional medical treatment and time loss; and

(3) That the extent of his disability has increased 
since the Hearing Referee's Ooi.nion and Order of April 25 , 1972 > 
the last av/ard or arrangement- for Cvompensation relating to his 
claim.

(B) DEFENDANT’S CONTENTIONS

Defendant Contends!
(1) That any disability or discomfort that Claimant 

does or may experience is caused by pre-existing and unrelated 
degenerative disc disease (spondyj.osis) ;

(2) That claimant has completely and totally recovered 
from any injuries that he might have sustained as a result or 
consequence of the accident of’April 8, 1971;

(3) That, as a result of the aboveany future medical
treatment that claimant might SQaI( 01 need Will ilQYS il9 relation- 
ship whatsoever to the accident of April 8, 1971, or the conse
quences thereof; and '

(4) That, as a result of the previous av/ards and 
arrangements for compenscicion relating to his claims, Claimant 
has been more than adequately compensated for any disability or

that he may have, received; as a result of the accident of 
1971. , ,

(5) That the.first determination made regarding injuries 
may have received.as a result of the accident of April 
was made on January 14, 1972 and that, pursuant to

ORS 656.273 (4) (a) , .Claiiiiaht's aggravation rights expired on
January 14 , 1977 , prior to the’ti’re that Claimant filed his claim 
for such benefits. Therefore, ClaiD'.ant's claim for aggravated 
disability benefits is barred.

(6) That there is no justification for Boa.rd's Own 
Motion jurisdiction, pursuant to Oi^f 656.278 , to be exercised in 
this case.

inj uries April 8,
Claimant 
8, 1971,
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accept

SECTION II

STIPULATIONS AND AGREEMENT OF THE PARTIES
The parties stipulate and agree that:,

I (1) In exchange for Claimant's stipulations and
agreements 'as enumerated below, the defendant v/ill pay to Claimant
and his attorney the sum of Ton Thousand. Dollss^s ($10,000);I {2) That Claimant shall withdraw and voluntarily dis
miss his Request for Board's Own Motion relief;

(3) That in exchange for Claimant's Agreement to 
the above sum, the defendant shall move for a dismissal of 

its Request for Hearing Upon Board's Own Motion Order:
I (4) That claimant's claim for Board's Own Motion relief 

is doubtful and disputed and ought to be, and may be settled and 
disposed of as a doubtful and disputed claim in the manner and 
upon the terms and conditions set forth in Section III below.

I (5) It is specifically understood, agreed and stipulated 
that neither this settlement nor the terms of this settlement 
agreement shall have any effect, either beneficial or detrimental, upon Cl|aimant's future right to request Board's Own Motion 'Relief 
(ORS 656.278) or future medical services (ORS 656.245). Nor shall this se'ttlement or the agreement have any effect upon the defendant's 
right to contest such claims, if made.

SECTION III
FINDINGS AND ORDER 

OF WORKERS' COMPENSATION BOARD
The Administrative Law Judge having considered the 

matter and having noted both the contentions of the parties and 
the stipulations of the parties hereinbefore set forth plus all of 
the other documents in the file, finds that claimant's claim is 
doubtful' and disputed and that 'the pending Request for Board's 
Own Motion relief and Request for Hearing should be settled and 
disposed of. Therefore, it is hereby ORDERED, that the matter is
settled and disposed of upon the following conditions

1. Defendant shall'pay jointly to Claimant and to 
Claimant's attorney the sum of $10,000 and Claimant and 
Claimant's attorney shall receive from defendant the sum of $10,000|as a full and final settlement and disposition on a dis
puted claim basis of claimant's claim and defendant's Request 
for Hearing.I 2, Claimant's attorney shall receive and have out of 
said $10,000 the .sum of $2,200 ,as and for his attorney fees.

I 3. Neither the settlement of this matter nor the 
specific terms of the settlement agreement shall have any effect 
upon the future rights of the parties to this agreement,

1 4. Claimant's request for Board's Own Motion relief
shall be, and is, in a finally jdenied status and he shall have no further frights of any kind whatsoever in relation to said claim.

5. Defendant's, Request for Hearing is dismissed with
prejudice.
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AUGUST 22, 1978
BEKTHA VINSON, CLAIMANT 
David Vandenberg, Claimant's Atty. 
SAIF, Legal Services’, Defense Afty. 
Request for Reviev; by the SAIF

WCD CASE NO. 77-6173

Reviewed by Board Members L'ilson and Moore.
The State Accident Insurance Fund seeks Board re

viev; of the Administrative Lav; Judge's (ALJ) order which set 
aside its denial and remanded the;claim to it. The Fund con
tends that claimant did not shov; good cause for her failure 
to file a timely request for a hearing on the denial.

jClaimant, a 60-year-old salad m.aker, alleges she sustained two ,injuries. On July 20 , 1976 she had four boxes
of frozen food fall on her h.ead, and missed a fev; days' v;ork,
but roturnecl to her joh VOithSUt fllincj a claim. on February 7, 1977, w^hile trying to reach an item, on the top of a shelf,
she fell and struck her head and low back against some other
shelves- A claim was filed. lioth injuries were accepted.

Dr. Balme opined claimant' suffered from cervical 
spondylosis, lumbar degenerative disc disease and osteoarthri
tis and osteoarthritis involving both hands. He noted claimant 
had neck, low back and bilateral hand pain and indicated the 
relationship of her present pain to her industrial injuries 
was an aggravation of a pre-existing condition.

On June 14, 1977 the Fund advised claimant it de
nied any responsibility for claimant's lumbar disc disease 
and cervical spondylosis. This letter included advice of 
her appeal rights.

A Determination Order, dated Septemiber 13 , 1977, 
awarded compensation for temporary total disability from Feb
ruary 10, 1977 through February 11, 1977.

Claimant did not appe 
October 5 , 1977. She testj.fied 
letter of June 14, 1977, shelw'en 
spoke with a man there who said 
to the Fund's office in Salem, 
resolved the matter. The person 
June 14 did note in the file' tha 
September 12, 1977 and requested 
her condition had v/orsened. ,Cla 
letter and have her doctor send

al the Fund's denial until 
that after receiving the Fund's 
t to the local Fund office and 
he would y;rite a letter for her 
Claimant felt that this action 
v/ho v;rote the denial letter of 

t claimant contacted her on 
her claim be reopened because 
imant was advised to v/rite a 
ill a report.

The ALJ found the denial letter to be confusinci and 
misleading to claimant. l.{e found claimant had made an effort
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to determine what she needed to do after she had received the
denial 
at lea

letter., The ALJ found,, that the letter of denial was 
St misleading and despite any record by the Fund of

claimant's contacts v/ith it, claimant had operated under the
honest
eluded
ing.

belief that the matter had been cleared up. He con- . 
claimant'had^'shown aood cause",and was entitled to a hear'

Thei Board, after de novo review, concurs with the 
ALJ. The Board finds that claimant did take action after re
ceipt pf the denial letter and honestly believed the matter had 
been cleared up. , The Board agrees with the ALJ that claimant 
did show good cause for her failure to file a timely request 
for a hearing.

I ORDER
The ALJ's order, dated March 14, 1978, is^affirmed.
Claimant’s attorney is hereby granted a reasonable' 

attorney's fee for his services in connection with this Board 
review in the amount of $300, payable by the Fund.

WCB CASE NO. 77-4653
LYNN M. WARNER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.

AUGUST 22, 1978

Gearin , 
Request

Landis & Aebi, Defense Attys. 
for Review by Claimant

I
Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted him compensation equal 
to 80° for 25% unscheduled neck disability. Claimant contends 
this award is inadequate. \

The Board, after de jnovo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,, 'is made, a part hereof

ORDER
! ’IThe order of the ALJ, dated December 8, 1977, is affirmed . '
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GLADYS J. V/EHINGER, CLAIMANT 
A. C. Roll, Claiin£int's Atty.
SAIF, Legal Services, Defeiise Atty.
Order

On August 9, 1973 the Board received claimant's 
petition for rehearing and reconsideration in the above en- 
titiSCl also claimant's brief in' support of said
petition. , • • '

j '
The Board, after giving full consideration to the 

claimant's brief, finds notliing contained therein which v.-ould 
justify reconsideration of.the Order on Review entered in the 
above entitled matter on August 3, 1978 and therefore further 
concludes that said petition should be denied.

IT IS SO ORDERED.'

WCB CASE NO, 77-1724 AUGUST 22, 1978

AUGUST 23, 1978WCB CASE NO. 77-5172
ROBERT W. BURKHART, CLAIMANT 
Merten & Saltveit, Claimant’s Atty. 
Jones, Lang, Klein, V7olf & Smith, 

Defense Attys.
Request for Review by Employer

Reviewed by Board Members Moore and Phillips.

m

The employer seeks 
Law Judge's (ALJ) order which 
scheduled low back disability 
amount awarded by the Determi

Claimant, then a 2 
tained a compensable injury t 
ber 24, 1976 when he slid 4-5 
back and leg. He finished wor 
Thanksgiving holiday. He att 
but after a couple of hours h

Board review of the Administrative 
granted claimant 96° for 30% un- 
an increase of 64° over the. 

ucition Order.
5--year-old sheet metal worker, sus- 
o his knee and lov/ back on Novem- 
. feet down a roof, twisting his 
k;th.at day and did not work over the 
emoted toireturn to work on Monday, 
e had to leave because of back pain.

On December 2, 1976 Dr, Best diagnosed an interspinous 
ligament pull L5-S1.' Claimant thereafter received treatment 
from two chiropractors without rel.ief and w^as referred to Dr. 
Butler.

Dr. Butler reported on January 6, 1977 that claimant 
should continue with conservative treatment but felt it was 
possible claimant had a central disc extrusion at L4-L5 and 
early spinal stenosis of the lower lumbar spine. He hospital-
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ized claimant in late January'and performed a myelogram which 
revealed a defect atL4,5 on the left. Claimant underwent a
lumbar laminectomy

Dr. Butler released claimant to return to work as 
of April 18, 1977.

A Determination Order dated July 29, 1977 granted 
claimant compensation for time loss and 32° for 10% unscheduled 
low back disability.

Dr.'Butler reported in August 1977 claimant had 
done well but had occasional stiffness in his back. His 
examination disclosed that claimant had full painless range 
of motion of his lumbar spine while standing and was able 
to touch his finger-tips to his toes.

In September 1977 claimant had a flare-up of his 
back problem. ,He had been working for a plumbing firm. Dr. 
Butler jfound no objective symptoms and concluded that claim- •' 
ant had musculoligamentous pain in his back, which was pro
bably related to his current work. He suggested claimant 
S§§]c lighter work, ' because his: turrent v/ork required him to 
crawl under houses.

I A Determination Order dated September 28, 1977 did 
not grant claimant any additional•compensation.

Dr. Butle’rrindicated in October and November 1977 
that claimant continued to have lov; back pain, aggravated by 
sitting, getting up and down. He found some instability in 
the L4-5 interspace.

In November 1977 Dr, Butler's report stated claim
ant should not engage in any employment requiring lifting, 
bending or stooping. He had prescribed a chairback brace for 
claimant and said his total impairment was 15%; he felt claim
ant might need training in another occupation if his back pain 
continued. Dr.' Butler's opinion was that if the instability . 
in the L4-5 interspace continued, a fusion may be requiredn

Claimant is a high school graduate and has com
pleted 'a four-year apprentice program. He testified that he 
has stopped working at three out of the four, jobs he has had 
since his injury because of back pain, but he later indicated 
his employers had run out of work and he was laid off. He 
stated his current problem is back pain which is aggravated 
by sitting, bending, driving a - car and heavy lifting. Claim
ant's wife corroborated his testimony that when he comes home from work he lies down. | •

• Additionally, claimant testified he played .golf 3-4 
times per week, played tennis 3-4 times per week, swam and 
kayaked!in the summer on weekends. He indicated he was also
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The ALJ, after reviev/ing all the evidence, concluded 
claimant was entitled to an award equal to 96*^ for 30% unsched- 
uled cUsabiUty £or hl3 baok ilV]Ur}J tO GOlllUGnSslt? him for , 
his loss of wage earning capacity.’

The Board, after de novo review, finds that the 
preponderance of the medical evidence and the lay testimony 
reveal that claimant is able to: do much more than he test!-- 
fies he is capable of doing. Dr. Butler's reports indicate 
he has some discomfort, but over-all indicate that claimant 
is Cdpfl)?l'r engaging in many types of v/ork. Claimant's 
extracurricular activities appear to be quite strenuous, but’ 
claimant has no problems performing them.

Claimant has, however, ‘sustained some loss of wage 
earning capacity and the Board concludes he is entitled to 
an award of compensation equal to ■64'^ for 20% unscheduled 
disability for his back injury.

' ORDER

playing full court basllctball oi\ a v.eckly basis,.
m

f ied,

equal 
j ury,

The M-J's order, dated January 19, 1978, is modi-

Claimant is hereby granted an award of compensation 
to 64° for 20% unscheduled disability for his back in- 
This is in lieu of any, prior av;ards.

The ALJ's order is affirmed in all other respects.

AUGUST 23, 1978WCB CASE NO. 77-2875
MARIA CANDELLA, CLAIMANT 
John Danner, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross Request for Review by.Claimant

Reviev/ed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks. Board review 

of the Administrative Law Judge’s (.ALJ) order which granted 
claimant compensation equal to 75° for 50% right leg disability.

The Board, after de novo reviev;, affirms and adopts 
the Opinion and Order of the 7fLJ, a copy 'of whicli is attached 
hereto and, by this reference, is laade a part hereof. The Board 
does not, however, agree v;ith the ALJ' s coinment on the top of
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page three-that claimant's loss of function is based, in part, 
on "considerable speculation, guesswork and conjecture".

affirmed.

ORDER
The order of the ALJ,. dated March 15, 1978, is

I Claimant's attorney is hereby granted a reasonable
attorney fee for his services in connection v;ith this Board 
review] in the amount of $300, payable by the Fund.

WCB CASE NO. 77-5173 AUGUST 23, 1978

LEO FLEMING, CLAI.MANT
Allen T. Murphy, -Claimant's Atty.
William H. Stockton, Defense Atty. •
Stipulated Settlementi

j It is hereby stipulated and agreed by and between Leo
C. Fleming, through his attorney, Allen T. Murphy and the State 
Accident Insurance Fund, acting by and through William H. Stockton, 
Associate Counsel, as follows:

j “Ttie’ claimant Leo C. Fleming, filed a claim for Workers' Compensation benefits contending that his high blood pressure/ 
ulcer condition had been aggravated by his work with Pelton Con
crete Construction during December of 1976 , that on August 10,- 1977 
the Fund accepted claimant's claim as a non-disabling injury; 
that claimant filed a Request for Hearing contending that the claim 
shouldjbe accepted as disabling; that at the time of hearing 
claimant, by and through counsel, amended the Request for Hearing 
to include only the issue of penalties, attorney fees and benefits 
available to claimant pursuant to. the "interim compensation" 
decision of Jones v. Emanue1 Hospital, 280 OR 147 (1977), that the 
Administrative' Law Judge dismissed claimant's Request for Hearing 
on the 
s ation

merits;' that the claimant appealed to the Workers' Compen- 
Board; that the Board's Order on Review dated July 18', 1978, 

attached hereto and by the reference made a part hereof, reversed 
the -Law Judge's Order and provided for penalties, attorney's fees, 
and acceptance,of the claim as disabling;

That the parties are desirous of settling this matter 
and in lieu of,further litigation the State Accident Insurance Fund 
stipulates and,agrees to pay claimant interim temporary total dis
ability from February 28, 1977 to August 10, 1977, the 15% penalty allowe4 by the Board's Order on Review, and the attorney fee 
allowed, by the same Order; that in consideration of the promise to pay said sums and to cease further litigation in the matter, 
claimant stipulates and agrees| that the Fund's acceptance of the 
claim as non-disabling was a correct classification and the claim 
shall remain so classified.
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The above stipulation is approved and the Order on 
Review dated July 18, 1978 is amended in accordance with the above 
stipulation.

WCD CASE NO. 77-4876
DAVID HARTSHOR^JE, CLAIMANT 
John Svoboda, Claimant's Atty.
SAIF, Legal Division, Defense Atty. 
Request for Review by Claimant 
Cross Request for Review by SAIF

AUGUST 23, 1978

Reviewed by Board Members Wilson and Moore.
The claimant requests and the State Accident Insurance 

Fund cross requests Board review of the order of the Administrative 
Law Judge (ALJ) v;hich granted claimant 37.5° for 25% permanent 
partial disability of the right leg.

Claimiant, at the time of his injury, was an 18-year- 
old choker setter v/orking on a summer job. He received a compen
sable injury to his right leg on August 3, 1976 when he slipped 
and fell. His claim was closed by a Determination Order dated 
June 24, 1977 which awarded claimant compensation for time loss 
and 15° for 10% loss of the right Teg.

On AVVyUSt claimant underv;ent surgical repair
of the torn medial ligaments of his right knee. Dr. Slocum, 
who performed the surgery, examined claimant on April 29, 1977 
and found claimant had sharp pain on lateral movements when 
attempting to squat, kneel or duck waddle. Claimant stated he 
had limitation of miotion of his right leg as well as weakness 
in his right knee which limited his' ability to walk on rough 
terrain, to climb, squat and had seme adverse affect on his 
ability to pivot and jump. Dr. Slocum found claimant to be 
medically stationary; he rated his imipairment as moderate.

Claimant plays basketball and also engages in other 
sports activities such as tennis, raquetball, handball and bov.Ting.

After his injury, because of his right leg condition, 
claimant returned' to a lighter job driving skidder.

After summ.er work, claim.ant returned to college and 
played on the University of Oregon basketball team. Films were 
taken of claimant's activities in one game 'which indicated that 
he had substantial mobility.

The ALJ felt that the lay testimony was credible 
and after observing claimant at the hearing and giving considera
tion to the films and the medical evidence, concluded that claim.ant
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was entitled to a greater award than that representing 10% of the maximuml He increased claimant's award to 25% of the maximum.

The Board, on de novo review, finds that although 
claimant's injury was severe, he has, according to the operating 
surgeon', Dr. Slocum, made an excellent recovery from this injury. 
The ALJ|'5 OJrdSt! JH^ntions the fact that claimant played basketball on the University of Oregon basketball team. Claimant, in fact, 
is an outstanding basketball player on this team.

The evaluation of a scheduled injury is based solely 
upon loss of function of the scheduled member. In this case, the 
question is how much permanent impairment has claimant suffered 
as a result of his industrial injury. Although he testified 
at the hearing that he had numerous im.pairments which limit his 
abilityj to play basketball, a reporter for the Eugene Register 
Guard whose normal assignment is to cover all of the University of Oregon jbasketball games observed claim.ant in pre-season practice 
and testified that claimant had shown no ill effects from, the injury |but continued to show the quickness and agility that are 
remarkable for a player his size.

j The Board realizes that claimiant does suffer painwhen he plays, however, this pain is not disabling, therefore, 
it does not result in an impairment of function. The Board is 
strongly persuaded by the films showing claimant playing in a 
regular gam.Q agdlnSt an opponent/ not ^ practice game,that claimant has great mobility; he appears to be able to pivot 
as v;ell as his team mates and he v;orks well under the basket 
constantly going up in a high jump for rebounds and does not show 
any apparent distress in playing the game as a result of his 
injury'

The Board fully realizes that there is more in 
claimant's life than just playing basketball, however, his ability 
to play this strenuous game is certainly a good yardstick with 
vhich to measure any loss of function in claimant's leg.

iThe Board does not wish to belittle in any manner the 
severity of claimant's injury, but rather to congratulate him 
on his remarkable recovery therefrom. The Board concludes that, 
although claim.ant pays a certain price in playing basketball, to-wid: non-disabling pain, nevertheless, he has lost very little 
function'of the right leg as a result of the injury.

of the
The Board concludes that the award of 15® for 10% loss 

right leg granted by the Determination Order v;as adequate
and that the increase granted, by the ALJ is not justified.

< ORDERi
The order of the ALJ, dated April 12, 1973, is reversed
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reaffirmed.
The Determination Order, dated June 24, 1977, IS

m

CLAIM NO. 05X-014736
WINFRED E. HUSK, CLAIMANT 
Own Motion Order

AUGUST 23, 1978

On January 20, 1973 the Board received a request 
from claimant to exercise its own m.otion jurisdiction pursuant 
to ORS 656.278 and reopen his claim for an industrial injury 
sustained on July 7, 1971.' Claimant's claim has been closed 
and his aggravation rights have'expired. His request was sup
ported by a report from Dr .' Llev/ellyn, ' a chiropractic physician, 
dated NovemiDer 25 , 1977, which did not connect claimant's present
sonslition with the earlier InrluEtriai injury.

The Board, on January 25, 1978, requested that claim
ant furnish medical evidence that his current condition was 
related to the original industrial injury and medical evidence 
that such condition represented a worsening since his claim v;as 
last closed; also, claimant v;as advised to furnish the carrier, 
Argonaut Insurance Company; copies of the medical reports.

Since the original request claimant has twice re
quested the Board to reopen his claim and in a later request 
stated that Argonaut had not paid the housekeeping bills which 
he had submitted to them.• The claimant still failed to fur
nish the Board with current .medical:, informiation, however. Argo
naut was advised about the housekeeping bills.

On August 4 , 19 78 Dr. C.ronk furnished the Board and 
Argonaut Insurance Company with a copy of the initial, June 19, 
1978, evaluation of claimant, a July- 7 follow-up notation and 
a copy of Dr. Throop' s consultcxtion, report.

The Board, after giving full consideration to the 
reports from Dr. Cronk and DrThroopconcludes that there 
is insufficient medical evidence to justify reopening claim
ant's claim at this time andtherefore, claimant's request 
that the Board reopen his claimlfor the 1971 industrial in- 
iurv should be denied. ^ 'g .- -*• , ■ V i

IT IS SO ORDERED,
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AUGUST 23, 1978SAIF CLAIM NO. YB 127220
STEVEN E. HUTCHESON, CLAIMANTf»?|^^i'’*!^';^f 
Alan Scott, -Claimant-'s Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

' On July 6, 1978 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction, pursuant to ORS 656.278, and reopen his claim for a compensable 
industr|ial injury suf-fered on June 7„ 1965.

I
I Apparently claimant's claim was closed with an award 

for compensation for temporary total disability only. Claimant 
denied [receiving a Determination Order for this injury but did 
admit receiving a check. The original file has been misplaced 
and neither the Compliance Division of the Workers' Compensation 
Department nor the State Accident Insurance Fund was able to • 
find sufficient material to reconstruct a file for the 1965 
injury.' The Board concludes it is reasonable to assume that the 
claim was closed and claimant's aggravation rights have expired.

Claimant's request for own motion relief was supported 
by medical reports from Dr. Coletti and also by a hospital report I which indicated claimant was hospitalized on September 
30 , 1976 for a lumbar myelogram v/hich indicated a disc prolapse 
on the]left side.

I

I This case was originally heard before an Administrative Law Judge (ALJ) on the issue of the propriety of the Fund's 
denial|of claimant's claim for aggravation of his 1965 injury.
The Board affirmed and adopted the AL J' s order v;hich held that 
claimant's rights of aggravation had expired as a matter of law 
and that he had no recourse except through the Board's own motion 
jurisdiction. In that case, no brief v/as filed by the Fund 
although the Board specifically advised both parties that it 
would appreciate comments from each on claimant's entitlement 
to own] motion relief pursuant.to ORS 656.278. The Board concludes 
that the Fund does not oppose the granting of the claimant's 
request for own motion relief, therefore, the claim should be 
remanded to the State Accident Insurance Fund for acceptance 
and for payment of compensatipn, as provided by law, commencing 
on September 30, 1976, the date claimant v;as admitted by Dr. Colett'i to the Tualaty Community Hospital, and until closed 
pursuant to the provisions of ORS 656.278, less.time worked.

I The Board further concludes that claimant's attorney
should be granted as a reasonable attorney fee for his services 
in this matter, a' sum equal to 25% of the compensation claimant shall jreceive for temporary total disability as a result of this 
order,' payable out of said compensation as paid, not to exceed 
$500. ! '

IT IS SO ORDERED.
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OPAL M-. JOHNSTON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CASi'. NO. 77-462 4 AUGUST 23, 19 78

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which affirmed the carrier's denial 
of her claim for aggravation.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy qf IS SttaChCd
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated February 9, 1978,- is af'

firmed.

AUGUST 23, 1978WCB CASE NO. 77-727

KENT KALWEIT, CLAIMANT
Nick Chaivoe, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which remanded 
claimant's claim to it for acceptance and payment of compensa
tion to which he is entitled.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached, 
hereto and, by this reference, is made a part hereof.

ORDER

affirmed.
The order of the ALJ, dated February 10, 1978, is

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection v;ith this Board 
review in the amount of $150, payable by the Fund.
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AUGUST 23, 19 7 8

TERRY G.' LOWE, CLAIMANT 
John D. 'Ryan,, Claimant^'s Atty.
Souther^ Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Request]for Review by Claimant

WCB CASE NO. 77-5815

Reviev/ed by Board Members Wilson and Phillips.
iI Claimant seeks' Board review of the Administrative 

Law Judge's (ALJ) order which affirmed the carrier's denial 
of his alleged injury which occurred sometime in February 1977

I The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

! ORDER
The order of the ALJ, dated February 2, 1978, is af

firmed.

WCB CASE NO.' 77-2847 AUGUST 23, 1978

WILLIAM L. MAHAFFEY, CLAIMANT 
Galton,^ Popick & Scott, Claimant’s Attys. 
SAIF, Legal" Services.,-Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.

of the
The State Accident Insurance Fund,seeks Board review 

Administrative Law Judge's (ALJ) order which awarded
claimant compensation for permanent total disability.

Claimant, a- 59-year-old carpenter, sustained two in
juries in 1974 while v;orking for the same employer. It was 
agreed that one determination of disability could be made by the 
ALJ. On August 8 claimant fell 12 feet from a scaffold to the ground I On November 7 he fell backwards, striking the scapular 
area of the right shoulder against the end' of a .half inch "re
bar" of reinforcing steel. After the second incident, he no
ticed a diminished grip in his right hand.

III In December 1974 Dr. Lahiri indicated claimant com
plained of pain in liis right shoulder and forearm and neck.
Neck movements were free and fully performed and his shoulder 
movements were' not restricted! Dr. Lahiri felt a lot of 
claimant's symptoms v/ere functional in character.
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Dr. Miller,'a neurologist, could find no objective 
abnormal neurological finding. An EMG, nerve conduction study 
were negative. A cervical rGYealCCl SpOnClylOElS in tllQ
lov/er cervical area, otherv;ise it was within normal limits.

Claimant reported in March 1975 he had pain in his 
tailbone, but no neck or shoulder pain. He did have some el
bow pain.

Dr. Miller, in August 1?75, ptsgCfibGtl lumbOSQCral 
corset for claimant. He felt claimant had a degenerative disc 
disease, v;ith a probable herniated disc at L5-S1 on the left. 
Conservative treatment v-;as prescribed.

On Decem.ber 15, 1975 Dr. Miller found no low back 
problems; claim.ant had full range of motion of the neck and 
v;as medically stationary in regard to his shoulder and low 
back injuries. Dr. Miller felt claimant should not do any 
work requiring repetitive bending at the waist or lifting any
thing over 25 pounds. He suggested an examination by an orth
opedic surgeon in regard to any disease about claimant's 
right shoulder joint.

Dr. MacCloskey noted in April 1976 that claimant 
had been receiving physical therapy and had no pain in his 
neck and shoulder.- He felt claimant'was v;ell motivated and 
wished to attempt to return to work. Later, Dr, MacCloskey 
said claimant thought he was too old to retrain and was 
thinking of retiring. Dr. MacCloskey agreed that it y/pul*^ 
not be feasible to retrain claimant. However, claimant v/anted 
to continue working.

In June 1976, Dr. MacCloskey indicated that claimant 
continued to have limited range of motion in the neck. Claim
ant was still unable to return to work on a full time basis as 
a carpenter, but could do some light work. ,

On July 26, 1976 Dr. MacCloskey believed that claim
ant was moderately disabled but not 100% disabled, and in Nov
ember 1976 he felt claimant's disability was permanent. Claim
ant's neck function was normal, but he continued to experience 
pain in his right shoulder.

A Determination Order, dated Decem.ber 9, 19 76, awarded 
claimant compensation equal to 80° for 25% unscheduled disabil
ity resulting from his right shoulder injury.

Claimant was provided with vocational assistance but 
without positive results..

In July 1977 the Orthopaedic Consultants, after exam
ining claimant, diagnosed a contusion and strain of the right 
shoulder by history and cervical spondylosis at C4-5 and C5-6.
Fev; objective findings supported the level of claimant's symp
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toms; they felt the inconsistencies in their examination sug^ 
cjested functional overlaj^. It ,was their opinion that claim
ant was medically stationary•and capable of working with limi
tations; of lifting no greater than 20-30 pounds or other heavy 
physical work involving the upper extremities. They felt the 
total loss of function of claimant's neck because of his injury 
was minimal and the total loss of function of his right shoulder 
was mildly-moderate. ^They felt the award of 80° v;as sufficient.

Claimant has an 2th. grade educ atifirt. nis work 
background is confined to working as a blacksm.ith and as a 
heavy construction carpenter. ■

Claimant testified he has trouble sleeping, sit
ting arid driving a car and has. to get up and v;alk because of 
his neck and shoulder pain. He feels'^ he cannot use his right 
arm because of the pain. The pain in the shoulder he feels is 
aggravated mostly by bending, stooping, lifting and twisting 
or turning.

penter 
but he

Since his injury claimant had tried 6-8 light car- 
jobs, He testified that each caused him extreme pain, 
was able to complete them by doing the tasks slower

than he normally would.
The ALJ found claimant was intelligent and motivated 

to go back to work. He concluded that considering all of the 
evidence was that claimant was permanently and totally disabled.

The- Board, after de novo reviev;, finds that the m.edi- 
cal evidence indicates few objective findings to support claim
ant's subjective complaints. The Orthopaedic Consultants' re
port reveals inconsistencies in claimant's responses to their 
'testing indicating functional overlay. They found claimant had 
a mild| loss of function of his neck and mildly-moderate loss of 
function of his right shoulder. Dr. MacCloskey and the Ortho
paedic
within

Consultants both indicate claimant is capable of working 
the limitations they impose on him. The evidence reveals

a heavy functional overlay.
Therefore, the Board concludes that claimant is not 

permanently and totally disabled; however, he is entitled to 
an increased award of perm.anent partial disability for his in
jury because he has suffered loss of wage earning- capacity as 
a result thereof. '

Only the issue of extent of permanent partial disabil
ity wa!s before the Board; on review.

I ORDERIIThe ALJ's order, dated September 16, 1977, is modi
fied.
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• Claimant is hereby granted an aw.ard of compensation 
to 224° for 70% unscheduled disabilil^y tQSUltintJ frOiH tllS 

right should-er injury. This is in lieu of the awards made by 
the ALJ in his order which in all other respects is affirmed.

equal
I

m
V;CB CASE NO. 77-6464 AUGUST' 23, 1978

RICHARD McIntosh, claimant
Brown, Burt & Swanson, Claimant's Atty.
SAIF, Legal Services, Defense Att^.'
Request for Review by Claimant,

Reviewed by Board Members Wilson and Moore,
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which affirmed the September 1, 1977 
Determination Order vzhereby he was awarded no permanent dis
ability compensation.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER

firmed.
The order of the ALJ, dated March 2, 1978, is af-

AUGUST 23, 1978WCB CASE NO. 76-5120
THORVAL W. PATTEE, CLAIMANT 
Anderson, Fulton, Lavis & VanThiel, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Clainiant 
Cross Request for Review by SAIF

•Reviewed by Board Members M.oore and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order v/hich granted him compensation equal 
to 240° for 75% unscheduled permanent partial disability. 
Claimant contends that he is permanently and totally disabled.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a . copy of which is attached 
hereto and, by this reference, is made a part hereof.
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affirmed

: ORDERI
The order of the idld, dated February 1, 1978 , is

WCB CASE NO. 77-5480 AUGUST 23, 1978
ONIS R. ROBERTSON, CLAIMANT 
Dye St Olson, Claimant's Attys.
SAIF, Legal Services, Atty.Request for Review by the SAIF;’

Reviewed by Board Members Wilson and Moore.
The State.‘Accident Insurance Fund requests Board 

review of the Administrative Law Judge's (ALJ) order which set asike its denial of claimant's claim and referred it to 
the Fun'd to-be accepted and for the payment of compensation, 
as provided by law, until the claim was closed pursuant to 
ORS 656.268. ' ' , '

Claimant was returning from a delivery in Portland 
on June 7, 1977 when his lumber truck broke down. Claimant 
called jhis manager and waited for a towing vehicle; he was 
instructed to steer the disabled truck as it v;as being towed 
off the freev;ay. The towing truck was required to stop at a 
stop sign and claimant's vehicle, v/hich had no air brakes, 
collided with it. Claimant alleges that he was forced for
ward and struck his shoulder on the door, however, he felt he had I only bruised his shoulder and said nothing to his 
employer. The em.ployer apparently was upset sufficiently be
cause the truck had broken down and claimant was apprehensive 
that if he said anythina more labout the incident he v;ould be fired. ^ ■

Claimant worked the day following this incident 
and continued 'to v;ork steadily for about a week except for 
days which were non-work days:for him. The following Monday 
v/hen he reported to work and was given a load to haul to Salem,I claimant admitted that’he had been to the hospital.
That visit v/as necessitated by pain claimant had in his right tide resulting from moving a TV the preceding Sunday.
At the' time he was examined for the side pain he made no 
comipltint of problems with his shoulder; his side condition 
was just a muscle spasm and did not affect the shoulder.

ILater, claimant make an appointment to see Dr. Dodds 
because the pain in his shoulder was increasing. Dr. Dodds 
reported, he found an old abrasion in claimant's shoulder and 
he recommended heat therapy and modified work for four or five 
days. Claimant v.^as not entirely satisfied with this and went
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to see Dr. Sanford who reported claiinant had a shoulder con
cussion, possibleA-C joint separation. Claimant remained under 
the care of Dr. Sanford until June'24 when, at Dr. Sanford's 
recommendation, he was seen by Dr. Mayhall in Salem.

Both Dr. Dodds and Dr. Sanford filed physician's in
itial reports of injury (Foriri 827) which specifically related 
claimant's shoulder condition to the industrial injury of June 
7. The fact that claimant had sustained an industrial injury 
on that day was also confirmed by Dr. riayhall.

Clairdant filed a claim on June 14 , 1977 and the Fund 
commenced payment of compensation for temporary total disability 
on June 24, 1977 for the period June 13, 1977 through August 7, 
1977. On August 22 the Fund denied claimant's claim, stating 
that it did not appear that claimant's diagnosed condition was 
related to the described incident in the claim nor did it arise 
out of or in the course and scope of claimant's employment.

The ALJ found that the reports from Dr. Sanford and 
Dr. Mayhall clearly'indicate that claimant has an injured 
shoulder and that shoulder would undoubtedly need treatment; 
furthermore, the medical evidence reveals "thS ShOUldCr
injury could have occurred approximately a week before he was 
seen by either Dr. Sanford or Dr. Ilayhall v;hich v/ould be ap
proximately the date claimant alleged he sustained the indus
trial injury.

Prior to the incident of June 7, 1977 claimant had 
experienced no significant injury to his left shoulder although 
he had seen a doctor in March 1977 complaining of shoulder pain 
which resulted v/hen he slipped on a tomato in a grocery store. 
Hov.'ever, this visit apparently was only a precautionary measure 
because,the doctor found a normal left shoulder at the time.

The ALJ found that although there were some incon
sistencies in claim.ant's testimony, he apparently was able to 
explain them without too much difficulty. The ALJ relied 
strongly on a report from Dr. Sanford and Dr. Mayhall. He found 
that it v;ould not be reasonable to find that the abrasion found 
by Dr. Dodds was the result-of the March 1977 shoulder injury. 
Claimant had told no one but his wife about his shoulder but 
there was some justification for not doing so, to-v/it: claim
ant had only worked for the employer for a day or two prior to 
the injurv and it involved considerable damage to the truck and 
claimant was afraid of losing his job if he reported the injury.

Based on the m.edical evidence, the ALJ concluded that 
claimant suffered a compensable industrial injury to his shoulder 
on June 7, 1977. He was not overly concerned about the fact that 
the Fund did not deny claimant's claim v.’ithin 60 days because 
compensation was paid promptly and continued to be paid to within 
15 days of the letter of denial. Actually, one m.ore payment 
should have been made by the Fund prior to its denial, but the
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ALJ did not feel the circuinstarices warranted a* penalty or attor
neys fees for failure to pay compensation. He did remand the claim 
to the Fund to ho ^^c^pted/as *.a'>*compensable industrial injury.

The Board, on de novo review, agrees with the findings 
and conclusions, of the ALJ. When claimant v;as seen in March 
1977 for his shoulder pain, no.indication of an abrasion or 
bruise was noted. When claimant was seen by Dr. Dodds on June 
13, 197|7, after' examining claimant, he found an abrasion, old, 
over left acromio-clavicular junction, no evidence of bone injury.I He diagnosed contusion of the left shoulder. Dr. San
ford, at the same time, after examining claimant, diagnosed 
shoulder contusion, possible A-C joint separation. The fact 
that both doctors noted that the abrasion, at the time of the 
examination, appeared to be old yet still visible, would indi
cate that the cause of such abrasion would have had to happen within |a week or less prior to that examination. There is 
no evidence of any trauma either on the job or off the job be
tween June 7, 1977 and the date claimant was examined by Drs.
Dodds and Sanford. This bolsters substantially claimant's

he did suffer an injury to his shoulder on June
7, 1977.

j Claimant's wife also testified that claimant commenced | complaining of pain in -his shoulder soon after the June 
7, 1977 injury.

•“ * ...

The,Board concludes that claimant did,suffer a com
pensable industrial injury on ,June 7, 1977 v;hen he was jostled 
around in the cab of his truck when it rear-ended the vehicle 
which was towing it.

ORDER
The order of the ALJ, dated April 14, 1978, is af

firmed
Claimant's attorney is awarded as a reasonable attor

ney's fee for his services atiBoard review a sum of $350, pay.- 
able by the Fund. |

WCB CASE NO. 77-6085
LUCY S'INK, CLAIMANT ^
Pozzi,l Wilson,' Atchison, KahnI & 

O'Leary, Claimant's Attys. i 
SAIF, Legal Services, Defense' Atty Reques't for Review by Claimant

AUGUST 23, 1978

IReviewed by Board Members Wilson and Moore,
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Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which affirmed the September 13, 1977 
Determination Order as to its finding as to claimant being 
medically stati9];)^;^y, '

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a.part hereof.

ORDER
The order of the ALJ, dated Ilarch 20 , 1978, is af

firmed .

AUGUST 23, 1978WCB CASE NO. 76-6987

VIRGINIA SMETS, CLAIMANT 
Dennis Henninger, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviev/ed by Board Members Wilson- and Phillips.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which remanded 
claimant’s claim to it for acceptance and payment of compensa
tion to which she is entitled in addition to assessing a penal
ty and attorney fee against it.

The Board; after de novoreviaw, affirms and adoptsthe Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

order'

The order of the ALJ, dated March 6, 1978> is af
firmed .

Claimant’s attorney is hereby granted a reasonable 
attorney's fee for his services in'connection with this Board 
review in the amount of $300 ^ payable ^by the Fund.
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WCB
WCB

CASE
CASE

NO.
NO.

77-3200,
77-320L.,

AUGUST 23, 1978

DAVID D. STEWART, CLAIMANT 
Virgil E. Dugger,. Claimant's Atty 
Cosgrave & Kester, Defense Attys. 
Request for Review by Claimant ;

Reviewed by Board Members Moore and Phillips.
I ■ ■ •

Claimant seeks Board reviev; of the Administrative'
Law Judge's (ALJ) order which affirmed the Determination Or
ders en|tered in each of two separate claims. In WCB Case No. 
77-3200[ a Determination Order, dated April 11, 1977, awarded ' 
claimant 10% disability for his January 13, 1975 right shoulder injury,*! in WCB Case No. 77-3201, the 'claim for a January 8,
1977 injury to the same area of claimant's body was closed 
with no| award of compensation by a Determination Order of the . 
same date. Claimant contends neither award is adequate.

j Claimant, at 'the age of 29 years, v/hile employed as 
a junior draftsman, sustained his first injury to his right 
shoulder on January 13, 1975 when he fell off of a ramp and caught |himself. He continued to. work and didn't see a doctor 
until August 1975. Dr. Newton diagnosed tendinitis of his 
right shoulder. :

On December 17, 1975, Dr. Fax performed surgery to 
claimant's right shoulder; the diagnosis was impingement syndrome 
with probable partial thickness tear of the rotator cuff and 
area of ulceration of the rotator cuff.

On May 3, 1976 claimant was released by Dr. Fax for 
light work with no lifting over 30 pounds and no overhead 
work.

formed 
ities.

Dr. English, after claimant did not improve, per- 
a right'shoulder arthrogram which revealed no abnormal'

Claimant continued to have a painful shoulder, 
especially on elevating his right arm above shoulder level or 
in reaching behind himself.

In, August, 1976, Dr. Struckman performed a partial 
acromioplasty on claimant's right shoulder. In September, 1976, 
Dr. Struckman indicated claimant continued to have shoulder pain, 
but had developed'psychological.problems and needed psychologi
cal counseling. i

I
Claimant was examined by Dr. Bloch, a psychiatrist, 

in September, 1976. He found claimant felt that he needed to
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produce to be accepted and when this ability to produce was 
diminished he developed a feeling of insecurity. Claimant felt 
he was being exploited; Dr, Bloch thought that claimant's injury 
caused all of his conflicts to intensify and claimant would need
?9ntinuing treatment and caro:

In April, 1977 Dr. Bloch found claimant was unable 
to return to vvork with his prior employer in any capacity because 
of emotional, psychological reactions to such a return. He felt 
claimant's industrial injury and!re-injury caused claimant's 
psychological condition to crystalize. Dr. Bloch believed that 
claimant should be retrained as an independent or small establish
ment operator. ; '

On January 8, 1977 claimant gustainod a sQOond injuryto his shoulder when he grabbed a jackhammer he was operating to 
keep it from falling on another employee.

Claimant was referred for vocational rehabilitation 
on April 11, 1977.

Claimant testified he has constant pain in his shoulder
which worsens With finy shsttioni ilc.,felt hi3 shoulder hadimproved after his first operation/ but that it.has been .worse 
since his second injury.' He is unable to do heavy labor, farmr 
ing or car repair and shifting’ and steering a car in city traffic 
causes him pain.

Claimant's job as a junior draftsman required him 
to climb and do measuring in the plant 80% of the time. The 
remainder of his time was spent doing paper work. He is fearful 
of returning to this work because he may re-injure his shoulder.

I}

Claimant's vocational rehabilitation coordinator 
did find him a job as a maintenance clerk for his employer which 
he refused on the recommendation of Dr. Bloch. This,job was 
basically an office type job, but did include taking inventory 
of tools, carrying items, walking and climbing.

Claimant is now unemployed but has done auto tune- 
ups and some auto wiring for friends. He has unsuccessfully 
sought employment as a parts counter man.

Claimant graduated from high school with honors and 
completed two years of college work majoring in physics and 
math. His work experience has covered operating a service 
station, physics lab teaching assistant, wind tunnel model- 
builder, project engineer and process engineer.

The ALJ found that claimant had not fully recovered 
from his right shoulder injury of January 13, 1975 when the 
second incident occurred causing an aggravation of his prior 
condition. He found the evidence did hot support, either from
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a physical or psychological standpoint-; that a new independent 
injury hjad occuri(id. HQ OOnClUdefl tMt glsimant had suffered 
disability based on subjective'4'slindings of pain in his right 
shoulder, increased on lifting or marked abduction and as a 
result Kad been precluded from a portion of the heavy labor 
market iiut had been fully compensated therefor by the award 
for 10%I unscheduled disability granted by the Determination 
Order of April 11, 1977 which related*to his January 13, 1975 
industrial injury. He also found claimant had suffered no com
pensable injury on January 8, 1977.

I The ALJ found, that claimant’s ttSVChidtliC ^VdlUdtiOn 
did notjindicate his psychological condition has affected his 
future earning capacity.'

The Board, after de novo review, finds that claimant 
actually suffered, two .compensable industrial injuries while 
working! sam.e employer. The preponderance of the evi
dence, 'however, indicates that the results of claimant's sec
ond injiury were more severe than his first; also, his psycholo
gical problems were greater after the second injury.

The Board agrees that claimant has been amply com
pensated for his loss of wage earning capacity resulting from 
the January 13, 1975 industrial injury; however, it finds, 
based upon the medical evidence, that claimant's physical 
condition resulting from the January 8, 1977 injury combined 
with the related physical conditions and the residuals of 
his earlier industrial injury, justifies an aw^ard for loss 
of wage earning capacity resulting from the January 8, 1977 
injury I equal to 15ft flf thQ maxlnilin allowable fc>y statute for unscheduled disability.

The Board also concludes that claimant's claim 
for psychological problems should be remanded to the carrier 
for medical care and ...treatment pursuant to the provisions
of ORS

versed.

656.245.
ORDER

The'ALJ's order, dated February 24, 1978, is re-

The Determination Order of April 11, 1977 which 
av/arded claimant 32° for 10% unscheduled right shoulder dis- 

.ability resulting from his industrial injury of January 13, 
1975 is affirmed.

' ' I

Claimant is av;arded compensation equal to 48° for 
15% unscheduled right shoulder disability resulting from his 
industrial inj.ury of January 8, 1977 .

' ; Claimant's claim for medical care and treatment of
his psychological problems is remanded to the carrier pursuant

-275-



to the provisions of ORS 656.245.
Claimant's attorney is awarded as a reasonable attor

ney's fee for his services at Board review a sum equal to 25% 
of the increased compensation granted claimant by this order 
P3Vflt)l§ out of EUid OOfflR^hSation as paid, not to exceed $2,300.

m

AUGUST 2 3,' 19 78WCB CASE NO. 77-6822
MAYBELL TURNER, CLAIMANT
Luebke & Wallingford, Claimant's Attys.
2Air, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross-appeal by Claimant

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which granted 
claimant compensation for permanent disability d5 Of the
date of her order. The Fund contends that claimant is not 
permanently and totally disabled. Claimant cross-appeals, 
requesting that her permanent total disability benefits com
mence as of the date of closure of her temporary total disabil
ity benefits, a request which the Board feels is unjustified.

' The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER

%

firmed.
The order of the ALJ, dated February 13,' 1978, is af-

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $200, payable by the Fund.

AUGUST 23, 1978WCB CASE NO. 77-5210
JERRY F. WILLIAMS, CLAIMANT 
Mark Hendershott, CJ.aimant's Atty. 
Cosgrave & Kester, Defense Attys. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted him compensation equal
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to 112° for 35% unscheduled low' back disability.
I ' The Board, after de*'n<iv6 PeviSW, SffiriI13 find Sd9Pts 

the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated March 31,-,1978 , is af

firmed.

WCB CASE NO. 77-4141 AUGUST 29 , 1978
EDWIN CREASON, CLAIMANT ' '
Dennis Skarstad, Claimant's Atty,
SAIF, Legal Services, Defense Atty.Request' for Review by SAIF
Cross Request for Review by Claimant

Reviewed by Board. Members Wilson and Moore.
The State Accident Insurance Fund requests and 

claimant cross requests,.review by the Board of the Administrative 
Law Judge's (ALJ) order which granted claimant permanent total 
disability compensation as of April 3, 1978, the date of his 
order. I Claimant contends that comriiencement of permanent total 
disability compensation should be the date he was medically 
stationary, or the date of Dr. Orenstein's report.

The Board, after'de novo review, affirms and adopts 
the ALJ's order finding claimant is permanently'and totally disabled 
However., the Board concludes that the commencement date for this 
award should be June 23,. 1977, the date Dr. Orenstein found 
claimant totally disabled. 'A copy of the ALJ's order is attached 
hereto| and, by this reference made a part hereof.

! ORDER ■

^ The order of the' ALJ> dated April 3, 1978, is affirmed
with the exception being the commencement date of permanent total 
disability being June 23, 1977.

Claimant's attorney is hereby granted, as a reasonable 
attorney fee for his services at Board review, the sum of $300, 
payable by the Fund.
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AUGUST 29, 1978WCB CASE NO’. 77-3952

FRANK A. DRAPER, CLAIMANT 
Donald Atchison, Claimant’s Atty, 
Delbert Brenneman, Defense Atty. 
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.
The employer and its carrier seeks review of the 

order of the Administrative Law Judge (ALJ) entered on October 
21, 1977 which ratified and affirmed his order of November 1,
1977 which rguQrsad ths defendant's denial of claimant*s claim and remanded it to the defendant for acceptance and payment of 
compensation, pursuant to law, until claim closure pursuant to 
ORS 656.268.

Claimant, a 40 year old timber faller, was employed 
on a seasonal basis by the defendant. On March 23, 1977 .claimant 
allegedly sustained a low back injury; this was the first day 
claimant had worked for the'defendant since October, 1976 .

Claimant had sustained a low back injury in 1970 
but had made a good recovery. He had had low back symptoms 
in August, 1976 but there was no evidence that the symptom.s 
required medical attention.- On March 8, 1977 claimant saw Dr. 
Wilcox complaining of left hip pain which had commenced around 
the first part of February and was exacerbated by coughing.
Dr. Wilcox diagnosed acute pain over the left thoracic area.

On March 23, 1977 claimant ijSSh WOlKing apprOXi" 
mately three hours when the wind caught the tree he was falling, 
causing it to fall across some power lines and into a farmer's 
field. Claimant quickly bucked the log into manageable pieces 
and carried or dragged them out from the field. His symptoms 
did not commence until he had completed his task, however, later 
he began to have sharp low back pain which he attributed to 
being out of condition, not having ‘worked since the previous 
October. The following day he worked only a few hours before 
he v;as forced to go home because of the pain, and the next day 
he worked even a shorter period of time. He saw his family 
physician who referred him to Dr. Neufeld.

Claimant was hospitalized for conservative treatment 
which failed to alleviate his symptoms. A myelogram was performed 
which revealed a left filling defect at the L5-S1 level and a 
laminectomy and discectomy were performed- correcting a left 
herniated nucleus pulposus.

The ALJ found that the defendant relied strongly 
on the history claimant had related to his various physicians, 
however, at the hearing, the ALJ formed an impression that the
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claimant was a poor historian particularly as far as dates were 
concerned. In its closing arguments, the defendant quoted from- 
a report from Dr. Schwartz which the ALJ was unable to find and
therefore oonoluded that no report from Cfi gchwartz had been ^offered or admitted into evidence.

The defendant contends' that claimant's herniated 
disc pre-existed the events of March 23, 1977. Although claimant 
stated he did not have any left leg pain prior to March 23, this is| not borne out by the m.edical 'evidence and the ALJ concluded 
that the herniated disc did exist prior to March 23, 1977.

Claimant testified that he had made a rather quick 
recovery from the symbtdWS fOr;WhiOh hQ COnSUlthd Dr^ WllCOX OH 
March 8^ and the evidence clearly established that claimant had been ab'le to fall trees for approximately three hours before 
falling one which dropped onto.the power lines. The evidence 
also indicated that claimant was able to quickly buck the tree 
into sm.all pieces and to carry and drag them out of the' farmer's field. I These chunks' of log weighed 100 pounds or more and 
claimant worked at a rather frantic pace,-

Basbd this QvitiQncQ, ALJ ws5 convinced ,that claimant could not have performed such work if he had had 
lov; back symptoms as severe as they were when he was first 
examined by Dr. Neufeld, and now he concluded that although 
claimant had previously exhibited low back.symptoms and probably 
had a herniated disc prior to March 23, he had been asymptomatic . 
as a result of his work activities on that date. Aggravation'of 
a pre-existing,condition constitutes a compensable injury and 
the ALJ found that claimant's denial was improper. He felt 
the circumstances of the case did not justify the awarding of 
penalties.

On,November 4, 1977 the defendant requested the ALJ' 
to reopen the record and give .'consideration to the report from 
Dr. Schwartz which had been mentioned in defendant's brief but 
had not-been received or admitted into evidence. This request 
was granted and the ALJ's second order is basically a recital 
of what Dr. Schv;artz stated in his report. After claimant had 
consulted,Dr. Wilcox in March,' 1977 he was referred by him to Dr. 
Schwartz who diagnosed an acute lumbar strain and the possibility 
of a herniated nucleus pulposus. Claimant v;as given a return 
appointment for March 22, 1977 but did not appear.

. ' I

The ALJ stated that no one could legitimately doubt 
claimant's activity level on March 23, 1977, based on the evidence 
presented and although he did not doubt that the claimant had 
symptoms suggestive of a herniated disc on March 8 the most 
crucial question was v;hether or not the treatment beginning 
March 28, 1977 was necessitated by the symptoms of March 8 or by 
the activities of March 23. i
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Despite the additional evidence, the ALJ's opinion- 
remained unchanged from that expressed in his order of November 
1, 1977, i.e., claimant could not have performed the strenuous 
work he did on March 23, 1977 if, at that time, he had low back, 
symptoms as severe as he had when he was first examined by Dr. 
Neufeld on March 28, 1977 and'ultimately resulted in the surgery 
on May 3,1977,

The Board, after de ‘novo review, agrees with the 
findings and conclusions made by the ALJ in both of his orders 
and affirms the order of November 21, 1977 which incorporates 
by reference all of the findings and conclusions and directives 
contained in the earlier order.

ORDER
The Second Opinion and Order of the ALJ, dated 

November 21, 1977, which incorporated by reference the findings, 
conclusions and orders contained in his Opinion and Order dated 
November 1, 1977, is hereby affirmed.

Claimant's attorney is awarded as a reasonable attorney 
fee for his services at Board review a sum of $300, payable by 
the defendant.

AUGUST 29, 1978WCB CASE NO. 77-5715
KENNETH L. DVORAK, CLAIMANT 
Gordon Price, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted him compensation equal 
to 54° for 40% loss of his left foot;

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated May 2, 1978,- is affirmed

m
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WCB CASE NO. 
WCB CASE NO.

77-5233.
77-1907

AUGUST 29, 1978

PHILLIP FERRIS, CLAIMANT 
Evohl Malagon, Claimant's Atty.
R. Kenney Roberts, Defense Atty.- 
Request for Review by Employer

Reviewed by Board Members Moore and Phillips.
The employer seeks Board review of the order of the 

Administrative Law Judge (ALJ) which disapproved the employer's
denial of September 20, 1970 ramandQd tlis Claim to it to beaccepte'd and for the payment of benefits, as provided by law, 
and als'o ordered it to pay claimant's attorney a reasonable 
attorney fee (V7CB Case No. 76-5233) . The employer also requests 
Board review of the ALJ's increase of claimant's award for 
permanent partial disability (WCB Case No. 77-1907).

I On October 10, 1975 claimant suffered an injury tohis left low back when he was knocked into a dye casting machine.
The injury was originally diagnosed as a left low back contusion. 
Claimant had been employed by Ireco Industries for three years prior 
to this injury; before that his work experience was mainly as a 
chef of sub-chef in restaurants and clubs. This type of employment 
required very heavy lifting and, in general, substantial physical 
activity.

The ALJ found claimant had had several prior injuries
of degrQQE of seriousness from which hs fSfup?rated promptlyand returned to work; however, after the present injury claimant 
attempted for a brief period to return to his job at Ireco but was 
unsuccessful. He has not been able to work since.

Claimant has a 10th grade education, but can't read 
beyond the''2nd'grade'"level; at the present time his wife is 
tutoring him. Claimant wants^retraining, however, on February 
14 ,- 1977 the Board refused to'refer him for vocational training 
because of his, 15 years experience in the field of food service; 
also, medical reports,indicate claimant should be physically able 
to return to such work. i

Claimant testified that he can't return to either 
restaurant work or the- type of v^ork he v;as performing at Ireco 
because of the limitations imposed.as a result of his injury.

On' January 3,- 1976 Dr. Davis, an orthopedic physician, 
found no definite.neurological findings but there were many symptoms 
suggestive of a herniated disc. Later, he noted that the only 
significant symptom was that of fat atrophy at the location where 
claimant|was struck and diagnosed a probable lumbar and gluteal 
contusion. Claimant was referred to evaluation by the Disability 
Prevention Division, including psychological evaluation.
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At • the Disability, Prevention Division Dr. Halferty 
diagnosed a probable mild lumbosacral strain with severe functional 
overlay. He found it difficult to determine whether claimant was 
sincere or was exaggerating his difficulties.

In July, 1976 Dr. Myffg, a nGuiologiat; found noindication of neurological problems; later he found limitation of 
motion of claimant's spine and tenderness, however, Dr. Myers was 
unable to assess how much of that was due to psychological factors.
He felt- claimant was capable of performing light to moderate work 
but not heavy work.

Dr. Perkins, a clinical psychologist, had evaluated
claimant in FebrysfY/ 1?7§ and found mod§rately GQUQra psycho-pathology, largely related to claimant's personality prior to the 
injury and a chronic lifestyle although to a mild degree the 
injury had influenced nervous tension and mild depression.
Claimant had also been seen in May, 1976 by Dr. Cook, a psychiatrist, 
who diagnosed depressive neurosis, psychophysiological musculo
skeletal disorder and adjustment reaction of adult life. Claimant' 
continued receiving psychotherapy from Dr. Cook until October 22,
1976 at which time his psychiatric condition was considered to 
be clinically stable.

Claimant was psychiatrically evaluated by Dr.
Parvaresh in September, 1976 who expressed his opinion that 
claimant could return to gainful employment unless it was contra
indicated because of his orthopedic problems. Dr. Cook did not 
agree, stating that at the time Dr. Parvaresh examined claimant 
he had achieved considerable psychiatric stability as a result 
of the psychotherapy.

In December, 1976 Dr. Bert found claimant to be 
medically stationary.

A Determination Order dated January 19, 1977 granted 
claimant 48° for 15% unscheduled disability (WCB Case No. 77-1907).

After the hearing claimant was evaluated by the 
Orthopaedic Consultants who considered his loss of function to be
mild: they stated that claimant wag capable of sobs ath&i* type o£
employment and should have job placement assistance.

The ALJ found that claimant's work was a material 
contributing cause to his psychophysiological musculoskeletal 
condition and that his exclusion from returning to his former 
types of employment plus his low level of literacy resulted in '
greater disability than that for which he had been compensated.
The ALJ increased the award for permanent partial disability to 
160° for 50% unscheduled low back disability. He also recommended 
that claimant be evaluated by the Disability Prevention Division 
for vocational rehabilitation.
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On September 20, 1976 the employer and its carrier 
had denied claimant's claim for benefits for his psychiatric 
problems, stating such problems did not arise as a result of his 
industrial injury and were not related to claimant's employment.

The^ ALJ found the testimony of Dr. Parvaresh persuasive 
that claimant's psychological difficulties were basically a matter of pass^ive-aggressive personality arrangement characteristic of an 
individual who is injured, fails to make a good recovery and files 
a claim v/ith respect to his injury. The ALJ noted that Dr.
Parvaresh did not agree with Dr. Cook's diagnosis of a psycho- physiol'ogical musculoskeletal disorder attributable to the accident; 
he did |not feel it was sufficiently severe to be disabling. The 
ALJ found the evidence was more supportive of the position taken by Dr. jcook and he set aside the denial of responsibility for 
claimant's psychiatric problems, ,

I The Board, after de novo review, agrees with the ALJ
that the denial of responsibility for claimant's psychiatric 
problems v;as improper and should be set aside. However, the Board feels that the ’ award for permanent partial disability is not
justified bi’ aithor tho medical or lay evidencei

j Claimant has extensive experience as a chef or subchef working in restaurants and clubs and although he may not be 
physically able to carry out all of the duties of a chef or sub
chef because of his physical limitations, there are many of the duties I which he could’ attend to without any difficulty, therefore,, 
there is gainful and suitable employment available to claimant.

return 
work.

The doctors have stated that although claimant cannot 
to heavy work he is capable of performing light to moderate

Based upon claimant's age, his limited educational 
background and,his work experience and potential for retraining, 
the Board concludes that claim.ant would be adequately compensated 
for his loss, of wage_earning capacity resulting from his injury 
of October 10, 1975 by an award equal to 112° for 35% of the maxi
mum for unscheduled disability.

I
. [^ The Board also finds that the attorney fee granted

claimant's counsel in the amount of $1,000 is excessive.
I

' ORDER

The order of the ALJ dated December 12, 1977 is modified
i

Claimant is hereby granted 112° of a maximum 320° 
for 35,% unscheduled disability. This is in lieu of the award made * 
by thejALJ's order (WCB Case No. 77-1907).

j . I, Claimant's counsel is awarded as a reasonable attorney

-283-



fee for his services at the hearing before the ALJ and at Board 
review the sum of $750, payable by the employer and its carrier 
(WCB Case No. 76-5233).

In all other respects the ALJ's order relating- to 
WCB Case Nos. 76-5233 & 77-1907 is affirmed.

AUGUST 29, 1978WCB CASE NO. 76-3882
FARRY ALYCE GREEN, CLAIMANT 
Richard Lancefield, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members VJilson and Moore,
'Claimant requests review by the Board of the 

Administrative Law Judge's (ALJ) order which affirmed the denial 
of her claim for aggravation.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER

affirmed
The order of the ALJ, dated February 16, 1978, is

WCB CASE NO. 77-2733 AUGUST 29, 1978

CLAUDE HART, CLAIMANT
Dan O'Leary, Claimant's Atty.
Phil Mongrain, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the 
Administrative Law Judge's (ALJ) order which affirmed the denial 
of claimant's claim for aggravation.

Claimant,- a millworker, suffered a compensable injury 
on December 31, 1970 when 2,000 board feet of lumber fell off a 
forklift onto his back. Claimant was immediately hospitalized 
with a diagnosis of fresh compression fracture of the 1st lumbar 
vertebra.
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Claimant saw many physicians, including Dr. Van Osdel 
at the Disability Prevention Division and the doctors at the 
Back EV|aIuation Clinic, with the concensus opinion being
claimant's imoairment from this injury v/as moderate, 

r
On April 27, 1972 a Determination Order granted 

claimant 112° for 35% unscheduled disability. A stipulation of 
July 24, 1972 granted claimant an additional 150° for a total 
award to date of 262°, approximately 83% of the maximum.

'’On Ma'rch""19, 1975 Dr. ' Pos'f examined claimant for a 
"pop” in his back which occurred after claimant had mown his
lawn. jor. Post folt clainant's problems were related to his
industrial injury but couldn't' say whether claimant's condition 
w’ould deteriorate from this episode of lawn mowing.

On August 15, 1975’ claimant again experienced pain 
when he leaned forward to lift some light groceries and the "pop" 
occurred again. X-rays were taken and compared with those taken 
in 1971 or 1972; they indicated increased osteoporosis, compres
sion of the 3rd vertebra and compression fracture of the 8th 
vertebra. Dr. Post felt the osteoporosis was not related to
the injury. He felt claimant's condition had detsiietated butwas due to claimant's disease ’process. How’ever, on July 20,
1977 Dr. Post reported he found claimant totally disabled due 
to the disease process plus the residuals of his injury.

Dr. Post was deposed and testified that osteoporosis 
was a thinning out'"b'f the bone. He felt that claimant's fractures 
that were diagnosed were due to this osteoporosis condition.

The ALJ concluded, that claimant had failed to carry 
his burden of proving an aggravation of his condition relating to 
his original industrial injury^ and-he affirmed the denial of his 
claim for aggravation. •

‘ I (

The Board, on de novo reviev;, agrees with the conclusion reached by the ALJ. !
1

I ORDER
The order of the ALJ, dated August 31, 1977 is affirmed

m

1 j ■ • ^i 1
/ 1
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AUGUST 29, 1978WCB CASE NO. 77-6204

LYLE HOLDEN, CLAIMANT 
W. C. Schwenn, Claimant's Atty. 
Frank Moscato, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant requests review by the Board of that portion 

of the Administrative Law Judge's (ALJ) order v/hich denied claimant 
compensation for temporary total disability from April 4, 1977 
to September 12, 1977.

Claimant) a mechanic worlcing for sn QmployQr whoprocessed filberts, on August 12, 1975 attempted to move a con
veyor belt, twisted and suffered pain in his back.

On January 5, 1975 Dr. Col'etti reported claimant could 
not return to heavy work. Restrictions were placed upon claimant, 
i.e., no excessive standing, prolonged sitting, repeated stooping, 
bending, climbing or lifting over 30 pounds. Claimant was, at
that time, undertaking a booKfissping coursei

On September 24, 1976 Dr. Coletti performed back 
surgery on claimant. On April 3, 1977 claimant's condition was 
stationary but Dr, Coletti was unable to evaluate claimant's . 
permanent impairment although claimant obviously did have some.

A Determination Order of August 16, 1977 granted 
clair.ant temporary total disability to April 4, 1977 and 32® for 
10% unscheduled disability.

On September 19, 1977 Dr. Coletti reported that he had 
examined claimant on September 12, 1977 and he would rate 
claimant's impairment at 25%; claimant was released for work as 
of this date but had only been released at the earlier date for 
retraining purposes.

Dr. Coletti upon being deposed, testified that on 
April 4, 1977 he prescribed a program of exercises to improve 
claimant's condition and told claimant to report back in ‘six months. 
By September, 1977 Dr. Coletti found, objectively, that claimant's 
condition had much improved through the use of the exercises, etc. 
Dr. Coletti was given‘the court's definition of "medically 
stationary" set forth in Dimitroff v SIAC, 209 Or 316 and asked, 
based upon this definition, when claimant was, in fact, medically 
stationary. Dr. Coletti stated that claimant was medically 
stationary on September 12, 1977.' In;April, 1977 he had found 
claimant's condition to be stable enough to allow claimant.to 
undergo a vocational rehabilitation program only.

The ALJ felt claimant had failed to prove his entitle-
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ment to temporary total disability compensation after April, 1977.

IS e:
The sole issue before the Board is whether the claimant,

^titled to additional ooinpQnBation for tgmporary total
disability and the Board, on de novo review, finds that Dr.Colettil unequivocally,' stated claimant was not, by legal definition, 
medically stationary until September 12, 1977. This evidence 
stands unrefuted and, therefore, the Board concludes claimant is 
entitled to additional compensation for temporary total disability 
from April 4, 1977 to 'September 12, 1977.

wfidifiea,
ORDER

The order of the ALJ, dated March 31, 1978, is

total d
Claimant is hereby:granted compensation for temporary 

isability from April 4, 1977 through September 11, 1977,
In all other respects the ALJ's order is affirmed,

I ‘"Claimant'''s attorney is hereby granted as a reasonable 
attorney fee, 25% of the increased compensation for temporary 
total disability granted to claimant by this order, payable out 
of said compensation as paid, not to exceed $500.

WCB CASE NO. 77-1675 AUGUST 29, 1978
STEVEN E. HUTCHESON, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.Re<^u4st' Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review o’f the Administrative 

Lav; Judge's (ALJ) order which affinr^ed the Fund's denial of 
his claim for aggravation based on the fact that claimant's 
aggravation rights had expired.

the Opi 
hereto

firmed.

The Board, after de.novo review, affirms and adopts 
nion and Order of the ALJ, a copy of which is attached 
and, by .this reference,: is, made a part hereof.

ORDER
The order of the ALJ, dated October 21, 1977, is af-
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AUGUST 29, 1978NO NUMBiilR AVAILABLE
RITA KINDRED, CLAIMANT 
Richard Kropp, Claimant’s Atty, 
Own Motion Determination

Claimant, a cannery worker, suffered a compensable 
injury on June 15, 1970 when she slipped on a wet floor and 
injured her back. .Diagnosis was lumbar strain superimposed 
on a severely degenerative disc L5-S1. Claimant's treatment was 
conservative. On December 16, 1970 her claim was closed by a 
Determination Order granting claimant 32° for 10% unscheduled 
disability.

Claimant appealed and a Hearing Officer on April 5, 
1971 affirmed the Determination Order as did the Board; however, 
the circuit court granted claimant an additional 16°.

Claimant's back complaints continued. Dr. Ellison 
performed a discectomy and fusion on July 13, 1972. By April 
11, 1973 claimant was stationary and a Second Determination Order 
granted claimant an additional 80°. On I'lay 10, 1974 a stipulation 
granted claimant an additional 32°, giving claimant a total of 
160° for 50% unscheduled disability.

Claimant first began to reveal psychiatric problems 
in 1972. On December 29, 1976 Dr. Parvaresh determined claimant's 
psychiatric problems were injury related. Claimant, thereafter, 
came under the care of Dr. Arnold, a psychiatrist, who hospitalized 
claimant on several occasions. By stipulation, claimant's 
claim was reopened with time loss commencing December 22, 1976.
On June 20, 1978 she was found to be psychiatrically stationary 
but needed continued supportive treatment.

The employer requested a determination of claimant's 
condition and the Evaluation Division of the Workers' Compensation 
Department recommended that claimant be granted compensation for 
temporary total disability from December 22, 1976 through June 
20, 1978, but no additional award of permanent partial disability.

The Board finds, based on Dr. Arnold's report of 
June 20, 1978 wherein he finds claimant incapable of sustaining 
gainful employment, that claimant is permanently and totally 
disabled as of the date of Dr. Arnold's report,

ORDER
Claimant is hereby granted compensation for temporary 

total disability from December 22, 1976 to June 20, 1978.
Claimant is to be considered to be' permanently and 

totally disabled as of June 20, 1978.
m
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attorney
. Claimant's attorney | is 'granted as a reasonable 

fee fori his services a'sum equal to 25% of the compen
sation granted to claimant by ’tliis order, payable out of said 
compensation as paid, not to exceed $2,300.

WCB CASE NO. 
WCB CASE NO.

77-2464: 
76-956 ;

AUGUST 29, 1978

FRANK MASON, CLAIMANT |Allen T.| Murphy, Claimant's Att'y, 
SAIF, Legal Services, Defense A'tty 
Order of Dismissal :

A request for review having been duly filed with the 
Workers' Compensation Board in the above entitled m>atter by the 
claimant, and said request for Ireview now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby''dismissed and the order
Of th^ Administrative Law Judge is final by operation of lawi

WCB CASE NO. 77-7505 AUGUST 29, 1978

MARY MORRIS, CLAIMANT ■ , .
George Jenks, Claimant's Atty. . t 
Bob Joseph, Defense Atty. i
SAIF, Legal Services, Defense A^ty.
Own Motion Order Referring for 'Hearing

' IClaimant filed a claim for an alleged industrial injury 
sustained on June 20, 1977 while in the employ of Portland 
Adventist Medical Center, whose] carrier was Liberty Mutual 
Insurance Company. This claim was denied by the carrier on 
November 11,. 1977 on the grounds that.claimant's most recent 
complaints, and symptomatologies! represented an aggravation of a 1967 industrial injury sustained while claimant was employed by 
Mt. St. jjoseph's Nursing Home, whose workers' compensation 
coverage was furnished by the State Accident Insurance Fund. 
Claimant requested a hearing on] the propriety of this denial.

On July 31, 1978 cl|aimant, by and through her attorney, 
advised the Board of the deniall of the 1977 injury and requested 
the Board to exercise its own motion jurisdiction and set the request |for own motion relief for hearing on a consolidated basis 
v;ith the previous request for hearing on the denial by Liberty 
Mutual Insurance Company. 'Claimant also requested the Board to join both Liberty Mutual and th|ej Fund as parties defendant to 
enable t:he Administrative ^Law Judge (ALJ) to determine V7hether
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claimant's present condition represents an aggravation of her 
1967 injury for which own motion relief should be granted or. 
results from an injury suffered on June 20, 1977.

Upon conclusion of the hearing the ALJ shall cause a 
transcript of the proceedings to be prepared; a copy of such 
transcript together with the ALJ’s recommendation on claimant's 
request for own motion relief relating to the 1967 industrial injury 
to be forwarded to the Board.

The ALJ shall also prepare his Opinion and Order on 
the issue of the propriety of the denial of claimant's 1977 claim 
by Liberty Mutual Insurance Company.

WCB CASE NO. 77-7382 AUGUST 29, 1978

NINA POWELL, CLAIMANT 
Rolf Olson, Claimant’s Atty, 
Scott Gilman, Defense Atty. 
Request for Review by Employer

Reviewed by Board Members Wilson and Phillips.
The employer oricinally requested Board review and 

then withdrew its request. Claimant requested cross-request 
of' the Administrative Law Judge's. (ALJ) .order which remanded 
claimant's claim to the employer for acceptance of the treatment 
recommended by Dr. Winkler on December 8, 1977 with reopening 
commencing on that date. Claimant contends she is entitled to 
reopening earlier than December 8, 1977.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER-
The order of the ALJ, dated April 4, 1978, is affirmed

WCB CASE NO. 76-3992 AUGUST 29, 1978

PAUL RUSSELL, CLAIMANT 
Gary Jones, Claimant's Atty. 
Keith Skelton, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
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Claimant seeks Board review of the Administrative 

Law Judge's order which affirmed the employer's denial.
; •

I The.Board, after de novo review, affirms and adopts the Opinion and Order and the Order on Reconsideration of the 
MlJliniStratiYS Law JaUgS/ <?f which are attached hereto
and, by I this reference, are made a part hereof.

I ORDER
i
• The order of the Administrative Law Judge dated Januaryl20, 1978 and the Order on Reconsideration, dated I

February 24, 1978, are affirmed.

WCB CASE NO. 77-4555
JAMES STEARNS', CLAIMANT 
M. Elliott Lynn, Claimant's Atty. 
DelbertlBrenneman, Defense Atty. 
Requestj for Review by Claimant*
Cross Request for Review by Employer

AUGUST 29, 1978

O
I Reviewed by Board Members VJilson and Moore.
I Claimant seeks review of the order of the Administrative 

Law Judge (ALJ) which affirmed the carrier's denial of claimant's 
claim for aggravation of her 1973 injury but directed it to pay for 
the medical care, diagnostic tests and treatment furnished or 
ordered'by Dr. Lesac and Dr. Hill (or reimburse the claimant for 
those sums which he had heretofor expended for such purposes) and 
to pay claimant's attorney an attorney fee of $500.

The employer cross requests Board review of that 
portion of the ALJ's order which directed it to furnish medical 
care and treatment pursuant to ORS 656.245.

Claimant, a 34 year old elevator mechanic, suffered 
a compensable injury on November 8, 1973 v/hen he was struck in the 
upper .back by a piece of falling metal. He was seen by Dr, Ilatthews 
on February 18, 1974 who m.ade a diagnosis of cervical strain 
superimposed upon some degenerative changes. Originally, the 
claim was classified as a non-disabling injury; claimant missed 
several 
to work 
nature.

hours of work on the afternoon of the injury but returned 
the following day.- There was no time loss of a compensable

In December, 1976 claimant's symptoms returned after 
a coughing seizure. Claimant was examined by Dr. Lesac on March 
22, 19 77 v;ho thought that claimant had a recurrence of nerve root 
irritation probably on the basics of a soft cervical disc. He 
referred claimant to Dr. Hill, ai neurosurgeon, who saw claimant on
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April 1, 1977. Nerve conduction studies were normal and both Dr. 
Lesac and Dr, Hill encouraged claimant to return to work. Dr.
Hill saw claimant again on May 18, 1977 and found no evidence of 
localizing sign, no evidence of any serious problem.; he felt that 
claimant should be released and encouraged to return to work.
He did not think he had a cervical disc problem at that time.

On June 6, 1977 the employer wrote claimant, stating 
that consideration had been given to all the facts regarding his 
claim for aggravation of the original non-disabling injury and it 
was the carrier's opinion that the fact did not justify making 
any payment to claimant for workers' compensation benefits. Claimant 
requested a hearing on the denial, contending that he was in need 
of further medical treatment and temporary total disability 
payments.

The ALJ concluded that the denial by the employer 
and its carrier of claimant's claim for aggravation was proper 
but that tht employer and its carrier should pay claimant for such 
medical care and treatment resulting from his present symptomatology 
because of the causal relationship to the 1973 non-disabling 
industrial injury. He also granted claimant's attorney an attorney 
fee.

The Board, a£0er do novo review, agrees with the alj
that claimant, has failed to prove by a preponderance of the medical 
evidence that his present condition, although related to his 1973 
'non-disabling industrial injury, now prevents claimant from 
returning to work, therefore, claimant is not entitled to any 
compensation for either temporary total disability or permanent 
partial disability payments pursuant to ORS 656.273. It also 
agrees that claimant is entitled to medical care and treatment 
under ORS 656.245 and the carrier's refusal to furnish it justifies 
awarding an attorney fee.

affirmed

ORDER
The order of the ALJ, dated January 16, 1978, is

SAIF CLAIM NO. A 915909 AUGUST 29, 1978

CHARLES A. THORN, CLAIMANT 
Evohl Malagon, Claimcint's Atty. 
SAIF, Legal Services, Defense Atty 
Amended Own Motion Order

On August 11, 1978 the Board entered its Own Motion 
Order in the above entitled matter dismissing the hearing set 
therefor on August 9, 1978 based upon the State Accident Insurance 
Fund's request.
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#
I The order inadvertantly failed to grant claimant’s 

attorney an attorney fee pursuant to OAR 436-82-150(1). In the 
above entitled matter claimant -had been granted an award of 
permanent total disability in 1965. The Fund in 1978 had requested 
that the Board exercise its own motion jurisdiction and cancel that 
award; at the hearing in 1978 it withdrew this request.

j The Board concludes that under these circumstances 
claimant's attorney is entitled to a reasonable attorney fee 
payable jby the Fund, therefore, its Own Motion Order of August 
11, 1978 should be amended by inserting after the fourth complete 
paragraph on page 1 of said order the following:

j "Claimant's attorney is awarded as a I reasonable attorney fee for his services
I on behalf of the claimant, the sum of
! $650, payable by the State Accident
i Insurance Fund."r
1 In all other respects the Own Motion Order of August 

11, 1978‘should ,be ratified and reaffirmed.
! .IT IS SO ORDERED.

WCB CASE NO. 78-386
WILLIAm| TUDOR, CLAIMANT '
Gerald Doblie, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. Request! for Review by 'Claimant

AUGUST 29, 1978

I Reviewed by Board Members Wilson and Moore.I ^II Claimant request review by the Board of the
Administrative Law Judge's (ALJ) order which affirmed the 
Determination Order of January. 6, 1978 .

The Board, after de novo review, affirms and adopts 
the Opinion and' Order of the ALJ, a copy of which is attached 
hereto and, by this reference,,is made a part hereof..

The Board notes, Aowever, that on page 2 of the 
order, the second line the word "unscheduled" should be corrected 
to read /’scheduled". ' -
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WCB CASt: NO, 77-6411
DAVID BARNETT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

AUGUST 31, 1978

O
Claimant, by and through his attorney, petitioned 

tKe Bo^ird on January 27, 1979 to exercise its own motion jurisdiction pursuant to ORS 656.278 and reopen his compensable 
industrial injury to his right leg sustained on March 11, 1954. 
The claim has-been closed and claimant's aggravation rights 
have expired.

On January 4, 1977 Dr. Scheinberg examined claimant 
who, at that time, was complaining of pain in his right hip 
area. On January 25, 1977 a total hip arthroplasty was performed 
with a Charnley-Hiller prothesis. The Fund reopened the claim
and it wag sieged by- an Own ^otisn Oetetrainatisn dated Septembet19, 1977 v;hich granted claimant compensation from January 4 
through February 22, 1977. This is the date of the last award 
or arrangement of compensation received by claimant for his 
1954 injury.

On- December 14, 1977 claimant, by and through his 
attorney, had filed a request for hearing alleging he had 
suffered a disabling occupational disease as a result of his 
employment with Tillamook County, The Fund on April 18, 1978 
denied claimant's claim for occupational disease. Both parties 
requested that the hearing on the denial be heard in consolida
tion with claimant's request for own motion relief.

The Board referred claimant's request for own motion 
relief to set for hearing at the same time as his hearing on 
the denial.

The matter was set for hearing on July 13, 1978, 
however^ prior to the hearing the parties stipulated to settle 
the claim for occupational disease on a disputed claim basis 
and dismissed their request for hearing thereon and further 
stipulated that the claimant's claim for own motion relief should 
be referred to the Board with a recommendation by the Adminis
trative Law Judge (ALJ) that all medical and temporary total 
disability benefits be paid therefrom prior to further proces
sing and closure when appropriate.

The stipulation was conditioned upon the Board's 
acceptance of the request for own motion relief and the payment 
of those.medical and temporary total disablity benefits. This 
stipulation was approved by the ALJ on August 15, 1978 and the 
ALJ for\^7arded a copy of the approved stipulation to the Board 
to be construed as his recommendation,that claimant's request 
be granted.

Q
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I Claimant, initially, had requested the Board to 
direct the Fund to pay claimant compensation for temporary total 
disability at the applicable rate retroactive to the date of 
claimant's second surgery on November 11, 1977 and until his 
condition was medically stationary.

the ALJ;
The Board accepts the affirmative recommendation of

ORDER
Claimant's claim for an industrial injury suffered 

on March 11, 1954 is hereby rem.anded to the Fund for acceptance and for' payment of compensation, as provided by law, commencing 
November 11, 1977 and until the claim is again closed'pursuant 
to the provisions of ORS 656.278.

!

i Claimant's counsel is awarded as a reasonable attorney 
fee fOr| his services in this matter^ the sum egual to 25% of . the compensation for temporary. total disability which claim.ant 
shall receive as a result of this order, payable out of said 
compensation as paid, not to exceed $500, and also to a sum 
equal to 25% of any award which claimant may receive for perman
ent partial disability, also payable out of that compensation 
as paid'; the aggregate fee shall not exceed $2,300.

I WCB CASE NO. 76-1629

In the Matter of the Compensation 
of the Beneficiaries of ANTHONYj BUCKINGHAM, DECEASED 

David yandenberg. Claimant's Atty.
R. Kenney Roberts, Defense Atty.
Request for Review by the Beneficiaries

AUGUST 31, 1978

Reviewed by Board Members Wilson, Moore and Phillips.
The beneficiaries of the deceased workman, hereafter 

referred to as claimant, request reviev/ by the Board of the 
Adninisdrative Law Judge's (ALJ) order which affirmed the denial 
of claimant's claim.

The deceased workman was a v;orking millwright foreman, 
v;ho suffered a heart attack at; work at the end of his shift on 
December 19 , 1975; he died on flarch 15, 1976 .

the wor
The millwright supervisor testified that at that time 

■kman had been working twelve straight ten hour davs; his 
normal york shift was from 3:30 p.m. to 1:30 a.m. but during 
this period he had had to start work at 6:30 a.m. on Saturdays 
with only 3-4 hours sleep and work Sundays. The reason for the 
extended work v;eek was due to the installation of new machinery
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yfhich had to be completed by the end of December in order for the 
employer to get a "tax break". Because of this installation the 
workman's crew had been put on the day shift leaving only the 
deceased workman and one other millwright to v/ork the night shift.

A co-worker and millwright assistant testified that on 
the night of the workman's attack both performed their regular 
work plus the work of installing this new edger. The workman 
had told him that he was concerned about beating the deadline 
so that he would not have to work over the Christmas holidays.
This witness testified that the workman was driving himself anc3. 
v/as even missing smoking breaks.

m

He testified that on the-night of December 19 they 
were pressed for time and the work the workman had been performing 
that evening was to lower a rollcase 12 inches and place carrier 
banks, weighing 70 pounds apiece, -underneath the rollcase. This 
was heavy awkward work to do alone. The workman also had to set 
jacks, weighing 75-100 pounds, on top for support; this required 
him to carry the jacks 29 feet each way and he.had been working 
in a 15 1/2 inch area.

This co-worker, v;ho was the only person working with 
the workman that'evening, testified further that the workman must 
have had his heart attack around 12:20a.m. He said the workman 
had been doing the above described work for one hour before his 
attack, and the lapse.of time between finishing this heavy work 
and the attack was ten minutes at the most. The last thing this
witness saw was the workman welding on the legs! they both quit
work around 12:00. The final statement the workm.an made to this
witness was that he v;as going to hose dov;n the work area; this 
witness then left to put some things away and when he returned 
claimant had had the attack.

The workman had made no complaints to this witness and 
had looked normal; he had gone to the doctor that morning for a 
checkup and had indicated he had never felt better.

The sawmill superintendent testified that he witnessed 
the heart attack on closed circuit television. There was a log 
jamup and the workman arrived at the jammed machine, ducked under 
some construction then grabbed his head, doubled over at the 
waist, dropped to one knee; he ran down to the workman who by 
then was,lying on the floor face down.

Dr. Kochevar, claimant's treating physician for 17 
years, diagnosed a myocardial infarction v;ith cardiac arrest..
On July 22, 1977 Dr. Kochevar reported that the December 19,
1975 examination of the workman had revealed no chest pain and only 
occasional complaints of heartburn. Dr. Kochevar believed that 
the work activity contributed to the workman's infarction, based 
on the affidavits of the workman's co-workers. Not only was 
claimant fatigued and under stress but just before his attack he

m
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ijijffi using a cutting torch with fumes blowing into his facG i ■which further reduced the oxygen supply to his body. Other factors I contributing were worki*hg in av/kward positions, heavy 
lifting and long hours.

i On October 25,' 1976 Dr. Wysham, a cardiologist, reported 
there v;as no relationship to the workman's vcork and his attack; 
that the attack could just as easily have occurred at home.

m

; On August 11, 1977 Dr. Kloster, also a cardiologist, 
reported the workman had suffered a myocardial infarction and 
cardiac j arrest on DecemlDer 19, '1975 which led to cerebral damage 
and ultimate death. Based upon the description of the workman's 
work activities just preceeding the attack, it was his opinion 
that the workman had been exposed to significant increased and unusual |work activity preceeding his attack which v/as a material
contributing cause.

(II Dr. Kloster, upon being deposed, testified that the workman|was under mental stress as well as the unusual and excessive 
work. Heav\' v;ork causes increased pulse rate, increased blood 
pressure causing less-oxygen. , The m^yocardial infarction was both 
anterior and inferior. Dr. Kloster felt that just the possibility 
of the workman not getting the Christm.as holidays off was a stress 
factor,;and all the other factors combined aggravated the workman's 
underlying disease. Dr. Kloster felt that if it weren't for the 
activities the workman had performed that evening he would not have 
had the I attack.

I Dr. Wysham was deposed and testified that in his 
opinion I the work activities had no effect on his heart attack.
In his opinion the record did not indicate that the workman had 
been engaged in any vigorous physical activity or any physical 
strain at the time of the attack. The v/orkman's 12 straight days 
of working did not cause unusual fatigue; if he had been under 
stress or fatigue then his blood pressure that morning at the 
doctor's office would have indicated such condition. Dr. VJysham 
further!testified that if a large part of the workman's work was, in I fact, heavy physical work and had been performed by the 
workman[when in awkward positions and involving heavy lifting, 
one half hour or so prior to his attack, then he would change 
his opinion; however, he felt that the work activity done by the 
w’orkman during the hour before the attack v/as not strenuous.

The ALJ found no evidence that the workman had been 
concerned over the deadline and he gave the greatest weight 
to Dr. Wysham's opinion. He concluded that claimant had failed 
to prove the workman had been working under stress. He further 
concluded that claimant did not carry the burden of proving 
a conpensable injury and he affirmed the denial.

I The majority of the Board, on de novo review, disagrees 
v/ith the conclusions reached by the ALJ.

-297-



Based on tfte opinions and reports of Drs. Kloster 
and Kochevar, the Board finds that the workman's work activities 
and his stressful work situation did cause his attack. This is 
supported by the testimony of the workman's co-worker, the only 
witness present who could and did describe the workman's activities 
prior to the attack. This co-v/orker. testified the workman's 
work during the hour before the attack was heavy physical work 
and also that only ten minutes, at the most, had elapsed from the 
time the workman had finished performing this heavy work and the 
time of his heart attack.

The majority of the Board concludes that the workman's
death arose out o^ and in the course of his employment an'd the 
claimant's claim must be accepted as compensable and claimant be 
awarded all the benefits to which claimant is entitled.

ORDER
The order of the ALJ dated March 22, 1973, is

reversed.

#

The claimant's claim for benefits under the Workers' 
Compensation Act is remanded to the employer and its carrier to 
be accepted and for the payment to claimant of all benefits to 
which claimant is entitled under the provisions of the Workers' 
Compensation Act.

Claimant's attorney is awarded as a reasonable attorney 
fee for his services both before the ALJ and at Board review, the • 
sum of $1,000, payable by the employer and its carrier.

Board Chairman H. Keith Wilson respectfully dissents 
from the majority opinion of the Board as follows:

The order of the Administrative Law. Judge, which 
approved the denial of compensability should be affirmed. I 
agree with the findings and the ultimate conclusions and would 
adopt the Opinion and Order as the Board's order .in this case.

Keith Wilson, Chairman
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m
wcfe (iA2E NO. 77-2953

GARRISON CANDEE, CLAIMANT 
R. Kenney Roberts, Claimant's Atty 
SAIF, L^gal Services, Defense Atty 
Order !

AUCUCT 31, 1978

m

I On July 13, 1978 the Board, after de novo reviev;, 
affirmed and adopted the.Opinion and Order of the Administrative 
Law Judge (ALJ) which granted claimant tim.e loss benefits from 
May 12, 1976 through July 15, 1976 and from September 23, 1976 
through October 4, 1976 in addition to penalties and attorney 
fees. Claimant had contended at Board review that she was 
entitled to ^an award.,.of permanent partial disability for her 
condition; the State Accident Insurance Fund had cross appealed 
and contended that claimant was not entitled to temporary total 
disability benefits from May 12, 1976 through July 15, 1976 because 
she was receiving full wages during that period of time.

On July 28, 1978 the Fund requested the Board to ' 
reconsider its Order on Review of July 13, 1978, still cohtending 
that claimant was not -entitled to receive temporary total 
disability benefits during the period for which her non-complying 
employer had paid her certain monies and asking the Board, on 
reconsideration, to reverse that portion of the ALJ's order.

iI On August 4, 1978 the claimant, by and-through her
attornoy, raspondod to the Fund's motion, stating that nsithstORS 656J018(4) or 656.262(9) stand for the proposition that 
credit should be given to a non-complying employer situation such 
as existed in the above entitled matter. Claimant also asked the 
Board to reconsider its affirmance of that portion of the ALJ's 
order which ruled she was not entitled to. any compensation for 
perm.anent partial disability, j

I Because the time for filing an appeal from the Board'sI Order on Review had nearly expired, the Board set aside 
said order on August 14, 1978 to enable it to give full considera
tion to both motions.

I The,Board, after fully considering the issue of 
claimant's entitlement to temporary total disability benefits 
from May 12, 1976 through July '15, 1976, concludes that the monies 
given to claimant from her employer represented a gratuity and 
cannot be considered as wages, as defined by the Workers' 
Compensation Act. During the period between May 12, 1976 and July 
15, 1976 the claimant furnished no services for the employer; he 
merely made a voluntary payment of money to claimant to enable her 
to livejwhile she was recuperating from her injuries.1 ^

I Therefore, claimant’is entitled to receive compensation 
for temporary total disability from the date of her injury May.12, 
1976 .
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The Board concludes that the motion to reconsider made 
by the Fund on July 28, 1978 should be denied and the motion to 
reconsider claimant's entitlement to an award for permanent 
partial disability made by the claimant on August 4, 1978 also should 
be denied and that the Board's Order on Review entered on 'July 13, 
1978 should be reinstated, reaffirmed and ratified in its entirety.

IT IS SO ORDERED.

WCB CASE NO. 77-4246 AUGUST 31, 1978

WARREN COLLINS, CLAIMANT 
Thomas Huffman, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests review 
by the Board of the Administrative Law Judge's (ALJ) order 
which granted claimant permanent total disability effective 
the date of his order (January 31, 1978).

Claimant, a plumber, experienced a gradual onset 
of back pain and on September 19, 1975 filed a claim and quit 
his employment.

On February 2, 1976 Dr. Coletti reported claimant 
had suffered a fall at home inJune, 1975 and had had inter- 
mittant back discomfort which his job continually aggravated 
until September 18, 1975 when he took' claimant off work. A 
myelogram taken on January 16, 1976 revealed a herniated disc. 
Dr. Coletti performed a laminectomy at L4-5 on February 24.

Dr, Robinson examined claimant at the Fund's request 
on August 4, 1976 and diagnosed degenerative changes with 
sciatica. He felt claimant's fall aggravated his underlying 
condition.

On March 4, 1977 Dr. Pasquesi reported claimant was 
stationary and he should be retrained to do work requiring no 
repetitive bending, stooping, twisting of the trunk, no lifting 
over 30 pounds and no sitting or standing for 8 hours without 
changing positions. He rated claimant's impairment at 20% of 
the whole man.

On April 6, 1977 Dr. Coletti concurred with the 
findings of Dr. Pasquesi; he also recommended vocational 
rehabilitation.

A Determination Order of June 6, 1977 granted claimant- 
48° for 15% unscheduled disability.
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j Claimant had continued complaints and on August 24, 
1977 a myelogram revealed an old disease at L4-5.

I

On October 20, 1977 Dr. Parsons examined claimant and 
diagnosed recurrent lumbar disc protrusion. He felt that further 
exploration of L4-5 disc space was warranted, but claimant was 
reluctant to .have further surgery. Dr..- Parsons told claimant to 
return if his pain became more severe.

On November 2, 1977 Dr. Coletti considered claimant 
disabled’ from the standpoint of further work on the basis of 
his lumbosacral com.plaints. Claimant was m.edically stationary 
and was Jtotally disabled from seeking gainful employment.

In April of 1977 claimant had had contact with a 
service poordinator and, at that time, claimant indicated he 
wasn't iinterested in any assistance as long as he was on time 
loss; he also said that if he were released he would seek work on 
his own.!

m

j The ALJ found, based on the medical evidence of record, 
that claimant was permanently and totally disabled. He further found th'at since Dr. Coletti did not specifically release claimant 
for work' that neither claimant's refusal-of help from the 
service |COordinator nor his failure to seek employment was 
unreasonable.

t

iI The Board, on de novo review, finds claimant is not 
permanently and totally disabled. Dr. Coletti stated claimant- 
was "disabled from further work' on the basis of his lumbosacral 
complaints". There are no physical findings to justify claimant's 
complaints. Claimant has sought no employment and has refused 
the help of a service coordinator which makes it apparent he 
refuses to help himself.

The Board concludes that claimant is entitled to 
a greater award for his loss of w^age earning capacity than that granted |by the Determination Order and v^ould award 60% unscheduled 
disability and would urge claimant to reconsider the services 
of a field service coordinator to find him suitable and gainful 
employment.

ORDER

m

modified
The order of the ALJ, dated January 31, 1978, is

Claimant is hereby granted an award for 192° for 
60% unscheduled disability. This award is in lieu of the award grantedjby the ALJ's order which in all other respects is 
affirmed.
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WCB CAS.5 NO. 76-4547

ROBIN CRAWFORD, CLAIMANT 
John Stewart, Claimant's Atty. 
Roger Luedtke, Defense Atty. 
Charles Paulson, Defense Atty. 
Amended Order on Review

AUGUST 31, 1978

0

Reviewed by Board Members Wilson and Phillips.

On August 3, 1978 the Board entered its Order on 
Review in the above entitled matter. The. Administrative Law 
Judge (ALJ) had found that claimant had suffered a compensable 
injury and the responsibility therefor was that of the Hervin 
Company and its carrier, Liberty Mutual Insurance Company and 
the ALJ remanded claimant's claim to that employer and its 
carrier and awarded claimant's attorney the sum of $750 as a 
reasonable attorney fee to be paid by Liberty Mutual.

On review the Board found that claimant had suffered, 
a compensable aggravation of her 1973 injury and that the 
responsibility for her present condition was that of the employer, 
Quality Plastics, Inc., and its carrier, North Pacific Insurance 
Company. The Board also found that claimant was entitled to a 
greater award for her permanent partial disability and granted 
claimant's attorney a reasonable'attorney fee for his services 
at Board review the sum equal to 25% of the increased compensa
tion the order awarded claimant payable out of said compensation 
as paid. However, inacSvertantly claimant's attorney v;as. hAt 
awarded a fee payable by North Pacific Insurance Company for 
prevailing on the issue of compensability.

Therefore, the Order on Review entered on August 3,
1978 should be amended by inserting between the third and fourth 
paragraphs on page 5 of said order the following:

"Claimant's attorney is awarded as a reason
able attorney fee for his services in obtain
ing the acceptance of claimant's. claim for 
aggravation which had been denied by North 
Pacific Insurance Company on behalf of Quality 
Plastics Company, the sum of $750, payable 
by North Pacific Insurance Company."
In all other respects the Order on Review dated 

August 3, 1978 should be ratified and reaffirmed.
IT IS SO'ORDERED.

O
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WCB CASE NO. 77-4788

CAROL GREGSON, CLAIMANT
James Larson, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

AUGUST 31, 1978

Reviewed'b‘y'Board Members Moore and Phillips.

The State MeiA&fit lRsu]?ano0 Fund gqqIce iQviQW bythe Board of the Administrative Law Judge's (ALJ) order which 
granted!claimant compensation for permanent total disability 
effective June 7, 1977.

III The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

Claimant's attorney is'bstsby as a reasonable•attorney fee for his services at Board review, the sum of $400, 
payable!by the State Accident Insurance Fund.

WCB CASE NO. 77-6096 AUGUST 31, 1978

CARRIE JEAN HARDING, CLAIMANT 
Dwayne Murray, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund requests review 

by the Board of the Administrative Law Judge's (ALJ) order 
which approved its October 4, 1977 partial denial as of the 
date of |his order but disapproved it as of the date of its 
entry and ordered the Fund to pay compensation for temporary total 
disability for the period claimant was off work and the cost of 
all medical services for this injury.,

I Claimant, a 49 year old custodial v/orker, filed a 
report of injury of an incident of June 2, 1977 when her expo
sure to ■ 
eyes.

fumes from broken chemical. bottles caused injury to her

Claimant testified she suffered an immediate onset of 
swelling and watering of the eyes and after cleaning up the 
chemical spill she experienced nausea which kept on recurring 
and required medical treatment.,
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Claimant wa’s examined by Dr. Kuehn who, on August 
23/ 1977, reported that his first examination of claimant on 
July 11, 1977 indicated that her eye irritation had completely 
resolved; however, claimant did have complaints of headache, 
gastrointestinal upset with vomiting and'nausea. Dr. Kuehn 
opined these symptoms were not directly related to toxic 
exposure but he did feel there was significant disability and 
it v/as directly related to her work. Claimant also was now 
experiencing a great deal of tension which he felt was responsi
ble for her symptoms complex.

The Fund issued a partial denial on October 4, 1977 
accepting toxic conjuctivities for her eye condition but deny-
ing any other modical problems claimant was then alleging•

On October 14, 1977 Dr. Kuehn restated his position 
that claimant was advised not to return to work until her 
"significant disability" (headache, gastrointestinal upset with 
nausea and vomiting) had subsided.

The ALJ found that the Fund's denial when initially
entered on October 4, 1977 was inappropriate and unreasonable 
because Dr. Kuehn's initial report unequivocally related 
claimant's symptom complex to her work environment, therefore, 
he concluded that the partial denial was improper at the date 
of its entry, but found, based upon the medical and lay 
testimony at the hearing, that Dr. Kuehn's report was based 
completely on an inaccurate history related to him by claimant, 
therefore, the partial denial was appropriate as of the date of 
his order. He ordered the Fund to pay to claimant compensation 
for temporary total disability tWO UQQkS Off thO jOt) S.S
recommended by Dr. Keuhn and to pay all medical bills.

The Board, on de novo review, finds that the partial 
denial issued by the Fund v;as proper from its inception. Claimant 
filed a claim for an eye injury and at ,the time of Dr. Kuehn's 
initial examination that problem had resolved itself. Claimant 
never has filed a claim for any other injury nor is there any 
evidence that the eye injury had any connection with or caused 
any other of claimant's problems which were denied by the Fund.

ORDER

reversed'.
The order of the ALJ, dated April 20, 1978, is
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WCB CASE NO. 77-4691

ROBERT HESCH, CLAIMANT - 
Peter Hansen/ Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request! for Review by Claimant

AUGUST 31, 1978

Reviewed by Board Members Wilson and Phillips.
Claimant requests review by the Board of the

Administrative Law Judge's (ALJ) order which affirmed the 
Determination Order of May 26, 1977. Claimant contends he is 
entitled to compensation for temporary total disability because 
his rights were prejudiced by the Field Services Division, and • 
the alternative issue, extent of disability,

i The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

I■ . ORDER
I The order of the ALJ, dated April 10, 1978, is

affirmed.

NO NUMBER AVAILABLE AUGUST 31, 1978

GEORGE HUBER, CLAIMANT 
Own Motion Order

On May 26, 1978 the Board received a request from 
claimant to reopen his claim filed on February 4, 1971 for an 
occupational disease while employed by Carmichael Oldsmobile Company^ whose carrier was Safeco Insurance Company. Claimant 
was advised to furnish the Board medical corroboration of his. 
contention that his present condition is the result of the 
1971 injury and represents a worsening thereof.

On July 21, 1978 Dr. Lachman 'advised the Board that 
he had reexamined claimant on June 20, 1978 at which time 
claimant continued to show signs of chronic hand dermatitis.
He stated that claimant is 62 years old and, in Dr. Lachman’s opinion^ his hand dermatitis is being worsened by a severe 
heart attack which has necessitated open heart surgery. Dr. • Lachman] felt that claimant, because of his age, chronic hand 
dermatitis and recent cardiac surgery would not be able to be 
employed for some time, if at all.

IThe Board advised the carrier of the request for 
own motion relief, furnished a copy of Dr. Lachman's report
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and asked the carrier to advise the Board within 20 days of its 
position with regard to claimant's request.

On August 15, 1978 the carrier responded, stating 
that it did not feel that there had been a worsening of claimant’s
condition as a result of his industrial injury of 1971; that as 
Dr. Lachman indicated the change in claimant’s condition was 
related to his recent heart attack.

The Board, after considering Dr. Lachman’s report, 
concludes that claimant's present condition is not related to 
his industrial occupational disease of February 4, 1971, therefore,
his paguesh fay tha Board ho eyaroiso its own motion jurisdiotion,
pursuant to ORS 656.278, and reopen his claim, should be denied.

IT IS SO ORDERED.

WCB CASE NO. 77-6838

ANNA JOHNSTON, CLAIMANT 
Rolf Olson, Claimant's Atty. 
Stanley Jones, Defense Atty. 
Request for Review by Employer

AUGUST 31, 1978

Reviewed by Board Members Wilson and Phillips.
The employer requests Board review of the Administra

tive Law Judge's (ALJ) order which remanded claimant's claim for 
a low back condition to it for acceptance and paym.ent of benefits 
as required by law and assessed a penalty equal to 25% of the 
amount of medical bills heretofor unpaid and an attorney fee to 
claimant's counsel of $800.

Claimant sustained a compensable muscle strain, stiff 
neck and spasm of the trapezius muscle on March 16, 1974 while 
working as a nurses aide and lifting a patient. On May 14, 1974 
she was found medically stationary, but continued having complaints 
A Determination Order of April 4, 1975 granted claimant time loss
bQngfits only.

Claimant subsequently moved to Louisiana and came 
under the care of Dr, Landry, who, on September 30,'1977, examined 
claimant who had complaints of neck pain, left shoulder pain and 
also low back pain. The low back condition was diagnosed as due 
to degenerative changes. On October 24, 1977 Dr. Landry reported 
that the myelogram for claimant's low back condition which he had 
recommended was related to claimant's industrial injury of March 
16, 1974.

On June 8, 1977 claimant v/as examined by Dr. Klump 
for her headaches and neck pain. He found her low back had 
normal range of motion; he could not explain her symptoms.

#
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m
On DQCQnibor 2, 1977 Dr. Landry raported that claimanttold him she had not been able to have the myelogram because the 

insurance carrier refused to pay for it.
On December 20, 1977 the V/orkers ’ Compensation 

Department refused to refer claimant for vocational rehabilitation 
because!the impairments resulting from'her injury were slight, if 
any. |

I The claims adjuster for the carrier testified that at
the time of hearing the carrier had received some of Dr. Landry’s
medlcsljbills but had paid none. No medical expensea had been paid
since October, 1977. This v/ithess testified that the intent of his 
letter of November 1 , 1977 (v;hich the carrier claims was not a 
denial but merely an advisory letter) was to deny any low back 
condition. He stated that the carrier intended to pay the m.edical 
bills relating to the neck and shoulder and did not deny claimant's 
right to submit those bills.II IhS hliQ that the letter of November 1^ 1977 wasa de facto denial without giving claimant any notification of her rights lof appeal. The ALJ found that at the time of the original 
injury claim:ant,'s low back problems were not sigifleant but that 
Dr. Davis, in his report of April 1, 1974, did diagnose lumbosacral 
sprain;! also. Dr. Lilly, on July 20, 1976, found resolved low back 
pain.

reports
The ALJ concluded, based on.Dr. Landry's opinion and 

that claimant's lov; back condition was related to her •
March, 1974 injury and the responsibility for treatment of such
condition was that of the carrier. He directed the carrier to 
accept claim.ant's claim for her low back condition and pay her 
benefits therefor. .

II

; He further directed the carrier to pay claimant an
additional sum equal to 25% of the amount of any unpaid medical 
bills, not to exceed $300 . He granted claim.ant's attorney an 
attorney fee of $700 for prevailing on a defacto denial of the 
low back claim and an attorney fee of $100 for obtaining claimant 
an additional sum of compensation as a penalty.

I The Board, after de novo review, finds no evidencethat cl^aimant's low back condition causally relates to her March 
16, 197]4 injury; however, it does find that the carrier's denial' 
was not in compliance with the^statutory requirements, therefore, 
it was not a denial. Claimant is entitled to receive compensation 
from the date of her claim for her low back injury to the date respons^ibility for such claim is properly accepted or denied; and 
to addijtional compensation as a penalty for that period. Claimant's 
attorney fee shall be paid by the carrier. This is provided for 
by the ruling of the Oregon Supreme Court in Jones v Emanuel 
Hospital, 280 OR 147. ;
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ORDER

The order of the ALJ, dated February 27, 157S, is
reversed.

Claimant is av/arded compensation, as provided by law, 
from the date of the claim for a lov; back condition. Dr. Landry's 
letter of September .30, 1977 and until the claim is properly 
accepted or denied by the employer and its carrier.

GlSifilSnt is ^W^^ded additional compensation, as a 
penalty, equal to 15% of the amount due claimant,for the period of 
time set forth above.

Claimant's attorney is awarded as a reasonable attorney 
fee the sum of $350, payable by the employer and its carrier.

AUGUST. 31, 1978WCB CASE NO. 75-5380

NINE POOLE, CLAIMANT 
Jeanyse Snow, Claimant's Atty. 
Eugene Cox, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant ret^uests review by the Board of the Adminis

trative Law Judge's (ALJ) order which granted her an award of 
64® for 20% unscheduled right shoulder disability. Claimant 
contends she is permanently and totally' disabled.

The Board, after de novo reviev;, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this' reference, is made a part hereof.

ORDER

affirmed. sydai? Of the ALJ, datud April 4, 1978, is
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AUGUST 31, 1978WCB. CASE NO. 78-29 30f

JOHN M. ;reed, claimant 
Pdchard Butler, Defense Atty. 
Flequest for Review by Claimant

Reviewed‘by Board Members Wilson and Phillips.

Claimant seeks review by the Board of the Order .of Dismissal entered by the Administrative Law.Judge (ALJ) on 
June 27; 1978.

! The Board, after de novo review, affirms and adopts
as its own, the Order of Dismissal of the ALJ dated June 27, 1978, 
a copy of which is attached hereto and, by this reference, made 
a part hereof.

AUGUST 31, 1978I WCB CASE NO. 76-4362
ALVIN RICHARDSON, CLAIMANT 
MichaelI Shinn, Claimant's Atty. 
SAIF, Legal-Services , -Defense Atty 
Request for Review by SAIF ^

Reviewed by Board Members Wilson and Moore.
j
I -The State Accident Insurance Fund requests, review by 

the Board of the Administrative Law Judge's (ALJ) order which grantedj claimant compensation for permanent total disability 
effective }larch 8, 1978, the date of hearing.

Claimant, a 61 year;old janitor-watchman, on July 
21, 1975 sustained a compensable injury when he slipped on the 
stairs and fell on his back. On March 4, 1976 Dr. Pasquesi 
diagnosed exacerbation of lumbosacral strain with some sciatic 
radiation. Claimant's .condition was not stationary and he was 
treated conservatively by Dr. Gambee.

at that 
imposed 
claiman

Dr. Pasquesi re-examined claimant on May 28, 1976 and, 
time, diagnosed chronic lumbosacral instability super- 
upon the back of a 62 year old man. Dr. Pasquesi found 

t medically stationary with an impairment of 13% of the
whole man.I

I A Determination Order of August 11, 1976 granted 
claimant 112° for 35% unscheduled low back disability.

Claimant continued having back complaints and Dr. 
Gaivhee finally hospitalized him for traction. On November 23, 
1977 Dr. Gambee indicated claimant was exhibiting muscle spasm.
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decreased range of back motion and pain; since the claim closure 
the claimant’s condition had deteriorated.

Dr. Duff, v;ho examined • claimant on January 30, 1978 
said claimant v/as suffering from a chronic cisc syndrome with 
mild neuropathy; he reconmiended a myelogram and possible surgery.

On February 15, 1978 Dr. Davis, after examining 
claimant, did not recommend a myelogram but felt claimant's 
condition could best be helped by physical therapy.

Claim.ant has made two attempts to return to work but
could rtflt handle it. Claimant has workQc! most of his life a§a painter; he became a janitor and watchman in 1973'. Claimant 
is currently retired and drawing social security benefits.

The ALJ found that the on-going physical therapy 
alleviates claimant's symptoms but does not improve his 
condition, therefore, claimant has no prospects of regaining 
the necessary physical ability to be gainfully employed. TheALJ found claifflant to be periranently end Wtsiiy disabled.

The Board, after de novo reviev/, finds that no efforts 
have been made to attempt to retrain claimant. The Board does 
not feel that the medical evidence supports a finding of 
permanent total disability but it does believe that claimant 
could be helped if contacted by the Field Services Division 
of the Workers' Compensation Department and attempts made to 
place him in a suitable job or in a retraining program.

Based upon the medical evidence the 
that claimant is entitled to an award equal to 240° for 75% 
of the maximum for unscheduled disability to compensate him for 
his loss of wage earning capacity resulting from his industrial 
injury.

ORDER
The order of the ALu, dated March 29, 1978, is

modified.
Claimant is granted 240° for 75% unscheduled 

disability. This is in lieu of the av/ard granted by the AL J' s 
order which, in all other respects, is affirmed.
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WCB
WCB

CASE
CASE

NO.
NO.

76-3868
76-2370

JOSEPH SHARNETSKY, CLAIMANT Allen 0\|'7en, Claimant's Atty.
Daryll Klein, Defense Atty.
SAIF, Legal Services, Defense Atty. 
Requestifor-Review by.EBI Insurance 
Cross Request for Review by SAIF

AUGUST 31, 1978

O

' Reviewed by- Board Members Moore and Phillips.
i The employer, Whiteley Fixtures, through its carrier, 

EBI Insurance Company requests review by the Board of the 
Administrative Law Judge's (ALJ) order which remanded claimant's 
claim to it Tor'acceptance and payment of compensation as provided 
by law,I affirmed the Determination Order of November 5 , 1976 and 
affirmed the denial of the State Accident Insurance Fund. The 
employer Stadler Sorg Fixtures, through its carrier the State 
Accident Insurance Fund cross appeals the order of the ALJ 
contending it is entitled to reimbursement for any monies 
expended.

I The Board, on de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.i

; ' ORDER-

affirmed.
The order of the ALJ, dated January 18, 1978, is

Claimant/s attorney is hereby granted as a reasonable 
attorney fee for his Vervices at Board review, the sum of $50, 
payable by EBI Insurance Company.

j WCB CASE NO. 74-3721 AUGUST 31, 1978

FRANK STEINBECK, CLAIMANT 
Gary Susak, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant'

Reviewed by Board inembers Wilson and Phillips.
[ Claimant requested Board review of the amended order

of the Administrative Law Judge (ALJ) which found that the incidents 
which ocpcurred in February, 1974 and November, 1975 were aggravations 
of claimant's 1968 injury and remanded the claimant's aggravation 
claim for |the 1968 injury to the Fund for acceptance and payment

311-



of benefits, as provided by law, directed the Fund to pay claimant 
compensation for temporary total disability from February 26, 1974 
to June 1, 1974 together with'a 50% benefit for temporary partial 
disability from. June 1, 1974 to November 11, 1974 and av/arded 
claimant's attorney an attorney fee payable out of the compensa
tion granted claimant.

Claimant contends that he is entitled to penalties 
and to the payment of his attorney's fee by the Fund as provided 
in the ALJ's original Opinion and Order dated September 8, 1976.

The Board, after de novo review, affirmS' and adopts 
the iAmended Opinion and Order of the ALJ, a copy of which is 
a-ttached thereto and, by thi s reference, is i\\ddd a bA^t

The Board takes administrative notice that the 
amendments to ORS 656,273 m.ade by Chapter 497 section 1, Oregon 
Laws 1975 were made retroactive by section 5 of that act, hov.’ever, 
the Board agrees with the ALJ that the attorney fee must be paid • 
out of the compensation awarded claim.ant.

ORDER

The order of the ALJ, dated November 4, 1976 is
affirmed.

WCB
WCB

CASE NO. 
CASE NO.

77-3996
77-3995

AUGUST 31, 1978

JOHN ZELLER, CLAIMANT
Don Wilson, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore,

Claimant requests review by the Board of the Adminis
trative Lav/ Judge’s (ALJ) order which affiri^.dd thd Ddt^ywihation 
Order of April 5 , 1977 v/hich had awarded claimant 32° for 10% 
unscheduled lov.^ back disability; and the ALJ av/arded claimant 32° 
for 10% unscheduled lung disability.

Claimant, a 54 year old mechanic-v/elder, suffered 
a compensable injury on May 19, 1975 to his left hip. Diagnosis 
v/as lumiDosacral and sacroiliac strain with synovitis and myositis.

Claimant, in July, 1975 saw Dr. Ordonez with complaints 
of lov7 back and left leg pain. On August 7, 1975 Dr. Smith 
performed a lam.inectomy and disc excision. In January, 1976 
claimant returned to work but later was hospitalized for inhala
tion of noxious fumes.
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o April 5
The claim was closed by a Determination Order of 

1977 . .

! On November 1, 1977 Dr. Berg, after examining•claimant,
diagnosed chronic recurrent low back strain superimposed on pre
existing arthritis; chronic cardiovascular hypertensive disease, 
mild obesity and chronic residual lung disease. Dr. Berg found 
claimant stationary -from an orthopedic-standpoint. He rated 
claiiTian-t:'s impairm.ent from this injury as mildly-rnoderate.

Claimant filed a claim for the inhalation of welding 
fumes oh October 19, 1976. Diagnosis was pneumonitis, secondary
to inhflllation of tOKlc fumes» and coronary athcrosclscosisi
Claimant was released to work on October 18, 1976. This claim 
was closed by a Determination Order of January 5, 1977 which 
granted^claimant time loss benefits only.

O

O

i ^ ^On August_9, 1977 Dr. Zbinden made a diagnosis of 
Clflimanl.'5 lun?; to-wiu rSStti?tiYe rung disease mild etiology 
suspected inhalation of toxins and chronic airways disease caused 
by inhalation of toxins. He found permanent disability, of 20-40%.

I The ALJ found the award of 10% for claimant's low
back disability was adequate to compensate him. for his loss of 
wage earning-capacity;-however, -he found that claimant's lung 
impairment limited his capabilities to some extent and awarded 
him 32° |for 10% unscheduled lung disease.

I Tke Board, on de novo review, agrees thdtis entitled to the 10% award for lung disability; however, the 
Board finds that claimant, based on the medical evidence, is 
entitled to an additional award of 32° for 10% unscheduled low 
back disability and to an award of 15° for 10% loss function of 
his left leg.

! ORDER

The order of the ALJ, dated March 6, 1978, is modified.
I Claimant is hereby granted 96° for 30% unscheduled

low back and lung disability, and 15° for 10% loss of his left 
leg. These awards are in lieu of all previous awards granted 
claimant for his May 19, 1975 injury.

Claimant's attorney is granted as a reasonable attorney 
fee a sum equal to 25% of the increased compensation granted to 
claimant: by the ALJ and by this order, payable out of said 
compensation as paid, not to exceed $2,300.
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CATHRYN ALEX/^NDER, CLAIMANT 
Keith Tichenor, Claimant’s Atty.
SAIF, LQgal gQrviOQE, DgfQriEQ Atty.
Request for Review by Claimant

WCB CASE NO, 77-2680 SEPTEiVUIER 1, 19 7 8

Reviev/ecl by Board Members Wilson and Phillips.

Claimant requests reviev; by the Board of the order 
of the Administrative Law Judge (ALJ) which affirmed the 
Determination Order of April 18, 1977.

The Board, after de novo reviev/, affirms and adopts 
the Opinion and Order of the ALJ, a copy of v/hich is attached 
hereto and, by this reference, is made a part hereof.

ORDER

The order of the ALJ, dated April 14, 1978, is
affirmed.

WCB CASE NO. 77-4423

FRANCIS EASTBURN, CLAIMANT 
A, C. Roll, Claimant's Atty. 
Douglas Kaufman, Defense Atty. 
Request for Review by Employer

SEPTEMBER 7, 1§78

Reviewed by Board Members Moore and Phillips.

The employer requests review by the Board of the order 
of the Adm.inistrative Law Judge (ALJ) v/hich remanded claimant's 
aggra'v^ation claim to it v.'ith compensation for temporary total 
disability commencing March 16 , 1977 until closure is authori?:ed 
and assessed a penalty against it in the sum of 25% of $1,500.58 
plus 25% against compensation for temporary total disability from 
March 16, 1977 to January 11, 1978 (the date of the order).

The Board, after de novo reviev/, affirms and adopts the 
Opinion and Order of the ALJ, a copy of v.'hich is attached hereto 
and, by this reference, is made a part hereof.

ORDER
The order of the IvLJ, dated January 11, 1S73, is aunrm.ea
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection v;ith this Board review 
in the amount of $350, payable by the carrier.
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WCB CASE NO. 77-5377 SEPTEMBER 7, 1978

U’LONNIE |L. HENRY; CLAIMANTJohn DeWenter, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.Request! Review by Claimant ■

I Reviewed by Board Members Wilson and Moore.

! The claimant seeks review by the Board of the order
of the Administrative Lav.- Judge (ALJ) which affirmed the denial
by the State Accident Insurance Fund of claimant's claim for 
an industrial injury but ordered the Fund to pay claimant 
compensation for temporary total disability from May 17, 1977 
until August 18, 1977 plus additional compensation equal to 15% 
of the aforesaid amount as a penalty and to pay claimant's 
attorney $200 for unreasonable delay in the payment of compen
sation.

j
Claimant, a 28 year old millworker, has v7or-ked for 

the employer since 1972. He started work pulling on a green- 
cKain, V7as placed on cleanup for nearly a year and then returh^d 
to the greenchain. In September, 1973 he v.’orked as head spotter 
and in August, 1974 became the charger operator, a job he held 
until January, 1977 when he quit work because of the problems 
V7ith his feet v/hich he had had for somie time.

I

1I On the various jobs claimant held v;hile v:orking for 
the employer he was on his feet almost 8 hours a day, 5 days 
a v/eek.l

i Claimant's- foot problems actually started when he 
took over as head spotter, hov;ever, he didn't think it v/as 
serious| and he continued to w^ork. By the first of 1975 he 
started developing m.ore heat and pain in his feet which w'ould 
swell arid sometimes V70uld turn purple on the top. This ^affected 
claimanit's ability to lift as vrell as to stand. His, job as 
head spbtter required claimant to lift cords and other heavy 
V7eights| from time to time. Usually the problems vrith his feet 
would commence about tv7o hours, after he started to work on his 
shift and continued beyond the'end of his shift. Claimant took 
10-15 aspirin a day in an endeavor to alleviate the swelling and 
pain. He finally sought medical attention. Dr. Hogan, who 
operated on both feet, advised claimant to quit his job because 
of his problems. ;

that betv,' 
this foot 
V7as impos 
however', 
standing. 
Dr, Ander 
complain

Claimant filed a claim on May 17 , 1977 v’hich stated 
een May, 1975 and September, 1976 he had developed 
problem due to his v;6rk. Dr. Hogan reported that it 
sible to pinpoint the!etiology of claimant's symptoms, 
they v;ere definitely aggravated by his prolonged

Dr. Brooke, after looking at the medical reports of 
son and Dr. Singer, was of the opinion that claimant's 
s \vere not related to his work. Dr. Anderson to whom
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cJ.aimant had,been referred ;:>y Dr. Hogan, said the etiology of 
the problem was unknown to liim but he found no evidence of 
inflammatory arthritis. Dr. Singer felt claimant’s problems 
was primarily that of mechanical problem; he found no gross 
alignm.ent, abnormalities or metabolic abnormalities.

Claimant's primary treating physician is Dr. Hogan, 
although he has been seen and examined by Dr. Anderson and Dr. 
'Singer, neither of v.'hom w’ould give an unequivocal opinion as 
to the cause of claimant's problems.

The ALJ found that this v/as a situation where expert 
medical evidence must be relied upon to determine claimant's
oonclitlon and thsr@ is a difference of mediccil opinion in this
case. Dr. Hogan believes that claimant's condition has been 
aggravated by the prolonged standing which has been required of 
him in the various jobs he has held -with the employer since 1972 
He also feels that claimant's condition wp‘,11 probably w'orsen if 
he continues to engage in employment v/hich requires extensive 
standing on his feet. Dr. Brooke states the problem is not 
v.'ork related.

Claimant contends that tne tenc^ency to nave toot 
problems may have pre-existed his employment, however, it has 
been aggravated and accelerated by his employment.

The ALJ finds that Dr, Hogan equivocates somevfhat in 
his statements that claim.ant's prolonged standing has aggravated 
his foot condition and also is unable to determine the exact 
cause of claimant's foot problems. The ALJ felt that even if 
^rolonced standing did acgravate the condition that doesn'trnecessarily m.ean that the occupation itself aggravated claimant's condition because standing is a normal function. TK(?; ALJ WAS not convinced from the medical evidence that any type of stc^nding could have caused claimant to have, difficulties v.-ith his feet.He found no evidence that claimant's vvori: v:as the reason for his 
foot condition, although claimant miglit not be able in the 
future to take jobs which required him to be on hi.s feet any 
great length of time.

The AJjJ also found that claimant had filed his claim 
on May 17, 1977 and the Fund did not issue a denial until August 
IS, 1977 and there v.xis no evidence ti'.at the Fund ever paid 
claimant any compensation for temporary total disability or did 
anvthing to process his claim until August 18, 1977. The evidence 
indicated that the employer had transmitted the claim to the Fund 
c\nd it had to be accepted or denied w-ithin 60 days or compensation 
be paid within 14 clays after the Fund had notice or kno\vledge of 
the claimant's claim.

The ALJ concluded that this had not been done and he 
directed the Fund to pay claimant compensation for temporary 
total disability from May 17, 1977 through August 18, 1977^plus 
a penaltv ecjual to lO'o of said compensation for that period
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of time I and to. pay claimant's attorney^^ a reasonable attorney fee
I
I The Board, on de-hbvo reviev/, finds that the medical 

evidence does support a finding that claimant has sustained a 
compensable industrial injury. Claimant acknowledges•that his 
condition may have pre-existed his tenure with the employer, but 
contends that said condition v.-as aggravated and accelerated by 
that employment, therefore, it is compensable. Aggravation of 
a pre-existing condition is compensable. Beaudry v VCinchester 
Plvwood Co.,_ 255 Or 503 .

There are conflicting medical opinions expressed in 
thS I 5 'St'ilSiir/ Brooke never examined claimant
and Dr.;Anderson and Dr. Singer were unable to give any 
definite opinion as to the cause of claimant's foot problems. Basically it boils dov.m to an analysis of the m.edicai opinions 
expressed by Dr. Brooke and by Dr. Hogan. Dr. Hogan v;as claimant's 
treating physician and he also performed the surgery, therefore, 
he v;as in a position to express an accurate medical opinion, v 
Dr. Singer v/ho also personally • treated claimant and took a 
detailed history from him of his problems, hov/ever, did not 
choose to express an opinion.

; The ALJ relied-basically on Dr. Brooke's opinion 
that the complaints voiced by the claimant v;ere not a product of 
his occupation. It is v.-ell established in this state that in 
cases which involve conflicting medical opinions on the issue 
of extent of job-related strain, the courts have given greater 
Weight to the treating physician's opinion than to the opinions 
expressed by other involved doctors. In this case Dr. Hogan
stated that alth6u^h he oould HOt pinpoint the etiology of
claimant's symptoms, that such symiptoms v;ere definitely aggra
vated by claimant's prolonged standing required by his job. The 
ALJ apparently ignored Dr. Hogan's opinion.

The Board concludes ; that claimant had a pre-existing 
foot condition v/hich vras aggravated by his work which required 
him to stand on his feet for nearly 8 hours a day, 5 days a v;eek.I II The Board agrees v;ith the ALJ' s imposition of 
penalties and attorney fees because of the Fund's failure to 
pay claimant compensation for temporary total disability within 14 days I after it had knowledge or notice of the claim and/or 
to either accept or deny said claim within 60 days after such 
notice or knowledge. ^

modified

ORDER
The order of the ALJ, dated April 3, 1978, is

Claim.ant's claim isI remanded to the Fund for acceptance
and for'the payment of compensation, as provided by law, commencing 
on May 17, 1977 and until the claim is closed pursuant to ORS 656.268. i
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Claimant's attorney is av7^lrded as a reasonable 
attorney fee for his services on the issue of compensability 
both before the ALJ at the hearing and at Board reviev; the sum 
of Py the Fund.

The balance of the ALJ's order is affirmed.

WCB CASE NO. 77-1233 SEPTEMBER 1, 1978
HILLARY KELLY, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
The claimant seeks review by the Board of the Refer

ee's order which affirmed the Determination Order dated October 
21, 1976 whereby claimant had been awarded 64® for 20% unsched- ' 
uled disability.

Claimant is a 49-year-old janitor who sustained a com
pensable injury on August 13, 1974 when he slipped and fell down 
8 or 10 steps and injured his neck’ and back. The injuries were 
diagnosed as a back muscle sprain and conservative treatment was 
initially recommended. However, because of continuing complaint, 
a myelogram and electromyogram were performed; both were essen
tially negative.

Claimant continued to complain and in July 1975 he was 
by physicians at the Disability Prevention Center

where he engaged, in their opinion, in "gross dramatics" and many 
of the findings were considered invalid because of voluntary re
striction of physical motion. It was felt that claimant had con
siderable functional overlay and gross emotional overlay with 
exaggeration.

The Disability Prevention Division was unsuccessful in
helping claimant deal with hig J5i?ftbl5ffls and 3 psyohlatrio sual^nation in January 1976 indicated claimant had mild depression 
which would not preclude his returning to some types of work.
A closing orthopedic examination revealed significant over-response 
to palpation, a rather marked inconsistency in the straight-leg 
raising maneuver and the conclusion was that claimant's sympto
matology had not significantly changed during the preceding year.

In March 1976 claimant was evaluated by Dr. Hickman, 
a clinical psychologist, who felt there was organic brain 
damage due to trauma resulting in mild to moderate intellectual 
impairment; he felt claimant's psychopathology v;as secondary
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to the indust::ial injury and that claimant's limitations pre
cluded any type of retraining and, therefore, claimant v;as per- 
jnanently and totally disabled. ;

October
The claim was closed by•the Determination Order of 

21, 1976.

i The Referee found that claimant had been educated 
throughj the sixth or seventh grade and that most of his work 
experience had been in heavy labor. Claimiant testified of con
stant pain in his neck w’hich would be increased by certain 
physical movements; that he has a throbbing pain in his low 
back v;hich is constant and, at 'times, radiates into the left
leg oauBing this leg to bGOorao numb and somQtimgs Gauges him to
fall. He attributes all of his symptomatology to the industrial 
injury and states that he does,very little as most activity 
causes increased'pain.

Claimant had sustained a compensable injury to his 
back on August 4, 1967 and, ultimately, it w^as recommended that 
claimant have a spinal fusion, however, the surgery v/as never, 
performed and in September claimant commenced working for
the present employer as a janitor. He continued that employ
ment unjtil his industrial injury.

I The 1967 claim had been closed by a Determination 
Order which had av/arded claimant 64° for 20% unscheduled low 
back disability.

iI The Referee found that claimant's credibility was 
suspect!, -there w'ere too many inconsistencies in his testimony.
iloviQ iilm viewQd by tli^ at the hearing indicated that
claimant's allegations of certain physical limitations or restrictions were not completely: true. The Referee stated that 
he did hot believe claimant w’hen he testified that pain medi
cation I ’ • j Gid not provide him any relief and then testified that
Auiacin 'does provide relief. j

About three months prior to Dr. Hickman's examination 
claimant had been examined by Dr. Quan, a psychiatrist, who con
cluded that claimant's psychopathology w-ould not preclude his 
returning to work. The psychologist at DPD recorded claimant's 
psychopathology as secondary -to his original organic injury and 
the Referee felt this apparently referred to the August 1967 in
dustrial injury.

Referee 
was not

After giving consideration to all the evidence the . 
concluded that claimant' s .'loss of wage earning capacity 
in excess of the award[which he had been aranted bv the De

termination Order of October 21, 1976.
' i 'I ' The Board, on de novo review, finds that the medical 

evidence indicates that claimant's loss of wage earning capacity 
is in excess of 20%. The claimant's work background consists
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wholly of heavy manual*labor and the testimony of claimant con
cerning the constant pain in his neck vhiich is increased by cer
tain physical movements and the pain v;hich he continues to have 
in his low back and left leg certainly justify the placing of 
limitations of movements such as lifting, bending, stooping and' 
twisting and these limitations will preclude claimant from a 
rather substantial segment of the labor market which, prior to 
his industrial injury, was available to him.

t
Therefore, the Board, based upon the medical evidence, 

finds that claimant is entitled to an award equal to 128® for 
40% unscheduled disability to adequately compensate him for the 
loss of wage earning capacity resulting from his August 1'3, 1974 
injury.

The Board suggests that the Field Services Division 
of the Workers' Compensation Department attempt to assist claim
ant in obtaining a job which he can perform within his physical 
limitations and on a gainful and regular basis.

ORDER
The order of the Referee, dated November 18, 1977, is

modified.

Claimant is granted 128® for 40% unscheduled neck and 
low back disability; this award is in lieu of the award made by 
the Determination Order of October 21, 1976 which the Referee had 
affirmed.

Claimant's attorney is awarded as a reasonable attor
ney's fee for' his services at Board reviev; a sum equal to 25% of 
the compensation increased by this order, payable ou t *£ gaid 
compensation as paid, not to exceed $2,300.’

WCB CASE NO. 76-6891 
WCB CASE NO. 76-6892

SEPTEMBER 7, 1978

THOMAS D. TVETAN, CLAIMANT 
Scott Gilman/ Claimant's Atty, 
tTames Boyer, DfiffiRSS Atty. Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant requests review by the Board .of the order 

of the Administrative Law Judge (ALJ) which denied claimant's 
request for reopening of his claim, for interim compensation, 
penalties, attorney fees and for psychiatric care or psycho
therapy; and affirmed the Determination Orders of July 7 and 
July 29, 1976. . . -
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o
' The Board, after de ,novo reviev/, affirms and adopts 

the Opinion and Order of the ALJ, a copy of v/hich is attached 
hereto and, by this reference,, is made a part hereof.

ORDER

iaffirmed
The order of the ALJ, dated February 22, 1978, is

WCB CASE NO. 77-6941-E

GILBERT EDWARDS, CLAIMANT ;
Robert Martin, Claimant's Atty.• 
Michael I Hoffman, Defense Atty. ' 
Order of Dismissal

SEPTEMBER 8, 1978

j A request for review having been duly filed with the 
Workers' Compensation Board in'the above entitled matter by the 
claimant, and said request for review now having been withdrawn.

O

j ‘it.IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the order 
of the Administrative Law Judge is final by operation of law.

WCB CASE NO. 
WCB CASE NO.

76- 5551-E
77- 778

SEPTEMBER 8, 1978

FRANK FISHER, CLAIMANT 
Rolf Olson, Claimant's Atty.
Michael-Hoffman, Defense Atty. ; 
SAIF, Legal Services, Defense Atty. Request!for Review by Employer'

O

I Reviewed by Board Members Wilson and Phillips.
^ II

I The employer seeks review by the Board of the order 
of the Administrative Law Judge (ALJ) which directed Fred Meyer, 
as a self-insured employer, hereinafter referred to as the employer, 
to pay claimant compensation for permanent total disability 
and av/arded claimant's attorney a fee of $1500, payable by 
Fred Meyer. :I *j The employer does not challenge the award for permanent total disability but jcontends that claimant suffered 
his compensable injury at a time when it was a contributing
employer to the State Accident 
Fund should be responsible for

Insurance Fund, therefore, the 
claimant's condition.
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Claimant suffered a compensable injury on May If 1974 
v.'hich was ultimately closed by a Second Determination Order, on 
January 22, 1976 awarding claimant compensation for permanent total disability effective January 1, 1976. The employer 
requested a hearing-on this Determination Order (WCB Case No.
76- 5551-E).

Claimant filed a claim for a back injury on October
15, 1373; this claim was cloaed by a Dstetmination order datedMay 7, 1976 v;hich awarded claimant no'compensation. Claimant 
requested a hearing on this Determination Order (IvCB Case No.
77- 778) .

The Fund was joined as a party to these proceedings 
on motion made by the attorney for the employer and both 
rSQUSStS heard on a consolidated basis.

The employer was a contributing employer to the Fund 
until September 1, 1973 when it became self-insured. It alleges 
that claimant suffered the onset of his psychiatric disability 
at a time when the employer was a contributing employer.

The ALJ found that the claimant had disabling psycho-
neurosis materially i?§latQ(3 -to big woilc and had finally terminstedemployment with the employer in May, 1974 and has not worked 
since.

From October, 1973 through April, 1974 claimant suffered 
a series of slips and falls during the course of his employment 
which resulted in the back injury for v/hich he filed a claim.
The ALJ found that the pain from the back injury exacerbated 
claimant's nervous condition and that claimant terminated his 
employment because of the combination of his psychoneurosis and
back pain.

The ALJ, found ample medical evidence to indicate that 
claimant is unemployable and that rehabilitation is not feasible.
He concluded that claimant is permanently and totally disabled.

Claimant .first worked as a meat cutter for the employer 
in January, 1967 and at that time he had no known significant 
physical or psychological disabilities. He was transferred in 
1968 from Portland to the South Salem store where he managed 
the tnsflt (department until 1972 when he was transferred to the 
North Salem store. However, the second transfer was not as a 
manager but as a "second man". This position he held until he 
terminated in May, 1974.

There is no evidence that a claim has ever been filed 
against the Fund nor was the Fund put on notice of.a possible 
claim although the employer was well aware of claimant's work- 
connected problems, which commenced in 1972.

The ALJ concluded that the failure of the employer

%
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#
to report these matters to the:Fund indicated that the employer 
evidently did not consider claimant to have suffered any compen
sable injury in either 1972 or’*'1973 and that its current position
is inconsistsnt with its ooncluot at that time. The ALJ foundthat the Fund did not have any opportunity to investigate the 
claim or take anv measures to litigate disability; even after 
claimanjt had made a formal claim against the employer and the 
claim v;as closed in 1975 bv the First Determination Order nor 
did the 
v;as reo

employer report the matter to the Fund after the claim 
pened.

On October 25, 1976'a Special Determination Order 
grantedi the employer 100% .second injury relief on the May 7,
1974 industrial, injury. The ALJ concluded, correctly, that in 
order to prevail in its request for second injury relief the 
employer had to show that it had knowledge of pre-existing 
permanent disability wdien it retained claimant in employm.ent; 
that it| had a statutory as w’ell as equitable duty to notify 
the Fund of claim.ant’s job related disability.

! He concluded that it w'ould be both inequitable and 
unconscionable, after its previous failures to disclose the facts 
to the Fund, to allow the employer now to say that the Fund is 
responsible for claimant's condition because such disability 
commenced at a time that the Fund w'as furnishing \vorkers' comipensjation coverage for the employer.

! The ALJ also found that claimant's permanent total 
disability v/as the result of both his back pain v/hich had resulted 
from slaps and -falls and an exacerbation of his psychiatric 
condition occurring after September 1, 1973. The evidence 
indicates that there i-ere specific incidents in 1974 where claimant 
had slipped and fallen which contributed independently to his 
final disability. Claimant had been able to w’ork regularly albeit he;had had problems and|was required to take medication, 
from April, 1973 to March, 197^_and claimant testified he felt 
he coul'd have continued to work except for the back problems 
w^hich finally became so unbearable that claimant quit his 
em.ploym'ent in May, 1974 and at; that time the employer was . 
self-injsured, and is , ^ therefore, responsible for claimant's 
final disability. '1 :

I The Board, on de novo review, agrees with the conclu
sion re'ached by the ALJ that the responsibility for claimant's 
present; condition is that of the self-insured employer. Hov/ever, 
it givers the greatest weight to the evidence w'hich indicates that cl|aimant was able to worki up until the last incident and, 
under the "last injurious exposure", rule as adopted by the 
appellate courts of this state, the carrier on the risk at the 
time of| the incident which is not merely a recurrence of a 
previous injury but materiallyj contributes to a worker's physical 
or psychiatric condition is responsible.
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The Board finds that claimant's problems are mostly 
psychological in nature, hov/ever, they have been exacerbated 
by the pain v/hich results from claimant's back injury and the 
com.bination finally produced a condition which caused claimant 
to cease work and to prevent him from returning to v;ork.

ORDER
The order of the ALJ, dated February 21, 1978, is

affirmed.
Claimant's attorney is hereby granted as a reasonable 

attorney fee for his services at Board review, the sum of $100,
payable by Fred Meyer; a

WCB CASE NO. 7-7-7106 SEPTEMBER 8, 1978

RICHARD HALL, CLAIMANT 
Pamela Thies, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members'Wilson, and Phillips.
Claimant requests review by the Board of the order 

of the Administrative Law Judge (ALJ) which granted claimant 
an award of 70% unscheduled low back disability. Claimant 
contends he is entitled to an award-for permanent total disa
bility.

Claimant, then a 56 year old meat cutter, sustained 
a compensable injury on August 10, 1973 when he slipped on a floor 
mat, landing on his right hip. Diagnosis was acute 
strain and hip contusion.

Claimant came under the care of Dr, Cruickshank who 
performed a laminectomy and disc excision on October 19, 1973.
Dr. Cruickshank released claimant for work on a trial basis on 
December 6, 1973; claimant worked a four hour shift and on 
February 19, 1974 was released to return to his regular occupa
tion.

32
A Determination Oirdsi: Of July 8, 1974 granted claimant

for 10% unscheduled disability.
Claimant continued having problems and was referred 

to Dr. Mueller who requested that the claim be reopened. A 
myelogram was negative and on January 30, 1975 Dr. Mueller 
found claimant again stationary. A stipulation of April 10, 
1975 granted claimant an additional 48'’ for a total award of 
80® for 25% unscheduled disability.

%

-324-



and
v;as
May

On April 12 , 1976 claimant's condition v:as worsening 
again Dr. Mueller ..requested the claim be reopened. Claimant 
referred to’ Dr. Hill who performed exploratory surgery on 
22p 1976.

resoond
Claimant was given conservative treatment but didn't 

and on November 7, 1976 Dr. Hill performed another
laminectomv.

claimant,
On January 31, 1977,Dr. Mueller', after examining 
:elt he was stationary with 50% m.otion of his back inall directions., On April 19, 1.977 claimant v.’as admitted to the' 

Pain Center.

9

j 5r. Seres diagnosecl ' intractable low back pain with 
radiation into both lower extremities. Claimant also had depres
sion, moderate to severe, v;ith sleep disturbance and irritability 
Claimant was 60 years old, has a sixth grade education and his 
past working experience has been mostly meat cutting. Dr.
Seres' discharge summary indicates claimant had significant 
disability and could not return to any heavy type occupation 
but he could do the most li<yht tjj^pes of v/ork.

A Second Determination'Order of November 10, 1977 
granted I claimant an additional 32° for a total of 112° for 35% 
of the maximum.

Dr. Painter., a psychologis.t,, reported on January 17, 
1978 that claimant's condition was deteriorating; that he was 
severely depressed at the time of this examination.j Claimant ha has l6w baak painwhich radiates into his legs as far down as his ankles with 
tingling in both feet. Claimant has not sought any employment since he ceased'his employm.ent !after the issuance of the Second
Determination Order. |1 j

The ALJ found that the medical reports did not 
support a finding of perm.anent ,total disability. He concluded, 
based oh claimant's age and his three surgeries and his lack 
of education that claimant's loss of wage earning capacity was 
70%. iII * !I The Board, on de novo review, finds claimant is 
permanently and totally disabled. The medical evidence indi
cates claimant could only now' perform the most light type of • 
activities and claimant is 61 years old, has minimal education 
and lacks job skills. Therefore, the Board concludes he cannot 
be retrained for such types ofjemployment. It should be noted 
the Board ,was furnished a report of Dr. Painter which indicates 
that claimant is permanently and totally disabled. However,
this report vvas received after 
briefs and, therefore, was not

the final date for the filing of 
considered by the Board.
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ORDER
The order of the ALJ, dated March 21., 1978, is

modified.
Claimant is hereby granted compensation for permanent 

total disability, effective the date of this order. This is in 
lieu' of the award granted by the ALJ*s order which is affirmed 
in all other respects.

Claimant's attorney is granted as a reasonable attorney 
fee for his services at Board review a sum equal to 25% of the 
increased compensation granted claimant by this order, payable 
out of said compensation as paid, not to exceed $2,300,

WCB CASE NO. 77-5872
DARYL VANCIL, CLAIMANT 
Michael Strooband, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

SEPTEMBER 8, 1978

Reviewed by Board' Members Wilson and Phillips,

The State Accident Insurance Fund requests review 
by the Board of the order of the Administrative Law Judge (ALJ) 
which granted claimant an award of 112° for 35% unscheduled 
disability.

Claimant suffered a compensable injury on January 30,
1976 while working on the spreader in a plywscd milli This job
involved considerable twisting and. bending. On February -12,
1976 claimant underwent a laminectomy. Claimant returned to his 
spreader job in May, but the job aggravated his condition and 
by August he was forced to terminate due to severe back pain 
with radiculopathy.

Dr, Weinman, claimant's treating physician, recomm.ended 
claimant be retrained. Claimant was examined at the Disability 
Prevention Division where Dr. Mason recommended claimant not 
perform excessive lifting, bending or tv;isting stresses. Also 
claimant was found to .need retraining. On November 1, 1977 
claimant was released for work.

Claimant completed a course in small engine repair 
and searched for work in the Medford area but V7as not successful. 
Claimant lives 'in Trail, Oregon, about 25 miles from Medford, 
and he doesn't want to move to a larger city. Claimant 
presently does light painting of wood products and earns $3.00 
an hour.
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Claimant is 33 .years 'Old and although he has a high 
school education it undoubtedly v;as obtained through "social 
oromotion" He has a difficult time understanding v;hat he reads

j The ALJ found claimant is nov; precluded from work he
had performed all his adult life and although claimant has been 
retrained to do small engine repair, he lives in an area where 
there are few opportunities for such work. Claimant has also 
sought this type of employment in the Medford area but has not 
been successful. ■

The ALJ concluded cladmant was entitled to 112° for
3SI unsohedulQd disability to oompQneatQ him for his loss of
wage earning capacity.

The Board,' on de novo review, finds claimant's training 
program which he completed in small engine repair has broadened 
the scope of his earning capacity, therefore, claimant's award 
should more closely "re'flect his actual loss of wage earning 
capacity v;ithin the wide range .of industrial occupations.

The Board concludes claimant is entitled to an award 
of 64° for 20% unscheduled disability.

ORDER
The order of the ALJ, dated January 20, 1978, is

modified.
I Claimant is hereby granted 6'4 ° for 20% unscheduled 

disability. This award is in lieu of that award granted by 
the ALji's order, which, in all other respects, is affirmed.

SAIF CLAIM NO. HC 41353 SEPTEMBER 12, 1978I1WALTER R. BUCKLEY, -CLAIMANT | ’ "
SAIF, Legal Services, Defense Atty,
Own Motion Order

j
Claimant suffered a compensable industrial injury on 

September 23, 1966 while employed as a livestock inspector by 
the Portland Livestock Market, ,Inc., whose workers' compensation coverage was furnished by |the State Compensation Depart
ment, the predecessor of the State Accident Insurance Fund. 
Claimant, who was driving a truck when it was hit by a train, 
suffered multiple injuries for jwhich he was hospitalized.
The claim was ultimately closed by a Determination Order dated 
May 24 , 11973 which awarded clailmant 66° for 60% loss of the 
left leg, -5° for 5% loss of the right foot and 38.4° for 20% 
unscheduled disability. Claimaint's aggravation rights have 
expired. 1
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On August .M, 1978 claimant called the Fund and re
quested that this claim be reopened because he had undergone 
surgery on July 20, 1978 consisting of an excision of scar 
and also of the left heel with mesh grafting. He requested 
that he be paid compensation for time loss and medical ex-. 
penses, contending that the surgery was required as a result 
of his 1966 injury.

• On August 28, 1978 the Fund referred the medical docu
ments including the surgical report ol July 2fi, 1999 to the Board, stating it would not oppose reopening of the claim if 
the Board found the medical evidence was sufficient to indi
cate that the surgery was caused by the- 1966 injury and rep
resented a worsening of claimant's condition since his last 
award and arrangement of compensation.

The Board, after studylft^ thS PSport from Dl. PasgUSSl, the surgical report and the initial claim filed for the injury 
in 1966, concludes that it should exercise its own motion jur
isdiction, pursuant to ORS 656.278, and reopen claimant's 
claim for the payment of compensation, as provided by law, com
mencing on the date of the surgery, July 20, 1978, and until 
the claim is closed pursuant to the provisions of ORS 656.273,

IT IS SO ORDERED.

SAIF CLAIM NO. A 310030 SEPTEMBER 12, 1978

OHMAN E. CHRISTOPHER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

On August 7, 1952 claimant sustained a compensable in
jury to his left foot while employed by Jim Whitaker Logging 
Company. The carrier was the State Industrial Accident Commi- 
sion, predecessor of the State Accident Insurance Fund. The 
claim was accepted and initially closed with an award of com
pensation equal to 50% loss of function of the left foot.

On Decombet 31r 1?77 the claimant requested the Board to reopen his claim pursuant to its own motion jurisdiction. 
This request was supported by medical reports from Dr. James 
W. Brooke who was of the opinion that claimant's present con
dition was related to. the 1952 injury and represented a wor
sening of said condition.

On February 28, 1978 the Board issued its Own Motion 
Order remanding claimant's claim to the Fund to be accepted and 
for the payment of compensation commencing February 15, 1977 
which was the date claimant was hospitalized for exploration
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of the old

On

9area^ of osteomyelitis.
August 11, 1978 the Fund submitted the file to theEvaluation iDivision of the WorKers''Comoenaation Department

and requested a determination. The Evaluation Division rec
ommended to' the Board that claimant be granted additional com
pensation only for temporary total' disability from August 15, 
i977 through November 11, 1977 inclusively.

I (
The Board concurs-’in the recommendation.

ORDER , ' "

Claimant is awarded compensation for temporary total dis
ability from August 15, 1977 through' November 11, 1977, inclu
sively. Thiis is in addition to any awards previously granted 
claimant for this August 17, 1952 industrial injury.

WCB CASE NO. 77-18 SEPTEMBER 12, 1978

CARLOS DUFFY^ CLAIMANT 
J. David Kryger,, Claimant' s Atty. 
SAIF, LegaU Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Bp,ard Members Wilson and Phillips.
Claimant' requests and the Fund cross requests review 

by_the Board of the order of the Administrative Law Judge (ALJ) 
which affirmed the denial by the Fund for claimant’s heart 
condition but awarded claimant 160° for 50% unscheduled angina 
disability. 1

Claimant contends he is I entitled to an award forpermanent total.disability. be reversed!. The Fund contends the award should

Claimant was a trust officer for the State Veteran's Department ^and his job was acting as a trustee and handling 
money for veterans who were incompetant and disabled. Claimant 
contends that this job was quite stressful due to his extra' 
heavy workload and also because of the animositv between the
director of 
director of

the Department of Veteran's Affairs and the assistant 
claimant's division.
In;September, 1975 claimant suffered chest pains and 

was hospitalized with a diagnosis of a possible myocardial
infarction, 
chest pains

Claimant returned to v;ork but continued to have
from time to time. On

suffered-a severe attack of angina
October 4, 1976 claimant
for which he v;as hospitalized.

The diagnoses were acute chest pain, probably prolonged angina.
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doubtful myocardial infarction, borderline diabetis, obesity, 
hypertension and arteriosclerotic heart disease. Claimant 
filed a claim and on December.22, 1976 the Fund issued a partial 
denial, accepting the attacks of angina but denying any 
responsibility for cliamant's-underlying heart disease.

A Determination Order' of 2, 1977claimant benefits for time loss only.

Dr. Moore, claimant’s treating physician, on June 10, 
1977 stated that claimant's stress at work was a contributing 
factor to his coronary artery disease, but on July 29, 1977 he 
qualified that statement by saying claimant's work stress may 
not be as important as other risk factors.

On August 9, 1977 Dr. Wysham, a cardiologist, who 
examined claimant, noted that since claimant had ceased his 
employment, at the advice of his physician, his chest pains were 
less frequent. Dr. Wysham believed_ that claimant's symptoms 
were brought on by stress at work, therefore, claimant's health 
would not permit him to continue his employment.

On October 6, 1977 Dr. Kloster, a cardiologist, after 
examining claimant, felt that claimant's work stress did not 
contribute to the underlying heart disease, however, the stress 
did bring on attacks of angina and these attacks eventually 
prevented claimant from doing his usual work.

Dr. Kloster, upon being deposed, testified that 
claimant's angina attacks caused temporary effects but caused 
no damage permanently to his heart. However, claimant's 
cessation of his employment was indicated by them. Dr. Kloster 
said he would recommend claimant quit work at this job because
PQpeatQd angina attacks eventually, ^ myocardial infarction

The ALJ found claimant was forced to quit his employ
ment due to his compensable angina condition, and that his loss 
of wage earning capacity due to this condition would be adequately 
compensated' for by an av;ard equal to 50% of the maximum. He 
did not find that the medical evidence•suggested a finding of 
permanent total disability.

Howevsi?, the ALJ found the underlying heart aissasewas not compensable and he affirmed the partial denial..
The Board, after de novo review, concurs with the 

conclusions reached by the ALJ,
ORDER

The order of the ALJ, dated March 29, 1978, is
affirmed. m
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SAIF CLAIM NO. AC 70675 SEPTEMBER 12, 1978

FRANK W. HICKMAN, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

iOn April 13, 1978 claimant, by and through his attor
ney, petitioned the Board to exercise its ov;n motion juris
diction! and reopen his claim for a compensable injury sus
tained on April 24, 1967 while he was in the employ of Mid- 
Willamette Lumber Corporation, v;hose carrier was the State 
Accident Insurance Fund.

! The claim was closed Ly a Det45?miKation OldGI dst§d 
Hay 20,; 1969 whereby claimant was awarded compensation equal 
to 15% loss of an arm by separation for unscheduled disability 
and 5% loss of use of the left leg. Claimant appealed from 
the Determination Order .and a Hearing Officer's order dated August |ll, 1970 increased the award to 100° for loss of an 
arm by [separation for his unscheduled disability and to 50° 
loss of the use of the left leg.

f ’ ’j On February 1, 1974 claimant filed a claim for aggravation?! it was settled by a stipulation, dated September 9, 
1974, which increased claimant's unscheduled disability award to 128Js° loss of an arm by separation but made no change 
in the award of 50° loss of the use of the left leg.

Claimant's aggravation rights now have expired and 
claimant alleges that he has been required to seek additional m.edicai care and treatment and that his condition has worsened 
and he I is unable at the present time to perform any gainful 
employment. He further alleges^ that he has not received any 
type of further injury or accident which has contributed to 
his present disability and that his present condition is 
directly related to the 1967 industrial injury.

In support of claimant's petition, the report of Dr. 
Embick, dated December 11, 1977, was submitted by claimant.

On April 18, 1978 the Board informed the Fund of claim
ant's request and asked it to irespond thereto. On April 28, 
1978 the Fund replied, stating it had reviewed claimant's 
application and Dr. Embick's report in support thereof; that 
Dr. Embick recomraended no specific treatment and, therefore, 
the Fund found no justification for reopening the claim. How
ever, the Fund did request that the Board delay its decision 
until a further medical evaluation of, claimant's condition, 
stating that an appointment had been made for claimant to be 
seen by the Orthopaedic Consultants on May 16, 1978.
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On August 21, 1978 the Fund was requested to advise 
the Board of the results of this evaluation by the Orthopaedic 
Consultants, On August 23, 1978 the Board and claimant's 
attorney each was furnished a copy of the report from the 
Orthopaedic Consultants. The Fund stated that report had been 
placed in.the claim file and not called to the proper parties'
attention. Dasid upon this report, the Fund opposed elaimant'e
request for own motion relief.

The three physicians, after examining claimant on May 
16, 1978, found claimant to be medically stationary and stated 
that, in their opinion, there was no significant difference 
between claimant's condition at the present time and his con
dition on September 9, 1974, the date of the last award or 
arrangement of compensation received by claimant for this in
jury. They recommended the claim should not be reopened.

The Board, after considering the reports from'the Or
thopaedic Consultants and Dr. Embick, conclude that there is 
no justification, at this time, for reopening claimant's claim 
and that claimant's petition should be denied.

IT IS SO ORDERED.

' WCB CASE NO. 77-1252 September 12, 1978
SUSAN JOHNSON, CLAIMANT
Evohl F. Malagon, Claimant's Atty.
Order

On August 15, 1978 the Board entered its order in the 
above entitled matter denying ?lailtiant' 5 PGqUSSt EOI the BOaid 
to exercise its own motion jurisdiction, pursuant to-ORS 656.278, 
and allow claimant to have a hearing on the partial denial made 
by the employer and its carrier on July 23, 1976 and which claim
ant failed to request a hearing within 60 days.

The claimant's request failed to state why claimant had 
not requested a hearing on the propriety of the denial within 
the statutory time.

On August 24, 1978 claimant's attorney requested the 
Board to reconsider its order, stating that the responsibility 
for the failure to make a timely appeal was that of claimant's 
previous attorney; that she had subsequently fired that attor
ney and sought the legal advice of her present counsel after 
the appeal time had run.

The failure to make a timely appeal by claimant's attor
ney is imputed to claimant; it cannot be considered as good
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'■'^ORDER

The motion to reconsider the Board’s order of August 15, 
1978 Is Idenied.

cause for claimant not to have filed her request for hearing
on the denial within the 60 days required by statute.

I WCB CASE NO. 77-7667 SEPTEMBER 12, 1978
I .;^g)JS LEININGER, CLAIMANT

CharlesjSeagraves, Claimant's Atty.
John Klpr, Defense Atty.
Order of Dismissal

I !
■ A request for review, having been duly filed with 

the Workers' Compensation Board in the above entitled matter 
by the employer, and said request for review now having been 
withdrawn,j IX THEREFORE ORDERED that the request 'for review now pen^ding before the Board is hereby dismissed and the Aifdsr 
of the Administrative Law Judge is final by operation of law.

WCB CASE NO. 77-5863 SEPTEMBER 12, 1978

RAMON D. MATA, CLAIMANTFrohnma'yer & Deatherage, Claimant's Attys.
SAIF, L'egal Services, Defense Atty.
Order

On August 30, 1978 the. Board received a request .from 
the State Accident Insurance Fund to reconsider its Order on 
Review entered in the above entitled matter on August 4, 1978

The Board, after due consideration of the facts set 
forth in the request, finds no, justification for reconsider
ing its order, therefore, the'request should be denied.

IT IS SO ORDERED.
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CARL PENLAND, CLAIMANT
Evohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty,
Order of Dismissal

A request for review, having been duly filed with the 
VJorkers' Compensation Board in the above entitled matter by the
claimant) and said regueat for review now having b§@n withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of the 
Administrative Law Judge is final by. operation of law.

WCB CASE NO. 77-7266 SEPTEMBER 12, 1978

«

WCB CASE NO. 
WCB CASE NO.

76-1723
76-4261

SEPTEMBER 12, 1978

RICHARD C. PICK, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
Charl@E Paulson, DefonsQ Atty.Order on Remand

On December 8, 1977 an Order on Review was entered in 
the above entitled matter wherein the majority of the Board 
modified the order of the Referee, dated April 12, 1977, which 
had granted claimant an award for permanent total disability 
by reducing said award to 256° for 80% of the maximum allowed 
by unscheduled disability.

Claimant, fey and through h IS attorney, petitioned the Court of Appeals for judicial review of the Board's order.
On July 5, 1978 the Court of Appeals reversed the Board's 
order and remanded it to the Board with instructions to re
instate the order of the Referee.

The Board received the Judgment and Mandate from the 
Court of Appeals on September 5, 1978 and in compliance 
therewith does hereby set aside its Order on Review entered 
on December 8, 1977 and reinstates in its entirety the Opin
ion and Order of the Referee dated April 12, 1977,
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SAIF CLAIM NO. HC 360467 SEPTEMBER 12, 1978

frank ?iXIMES, CLAIMANT j '
Kirkpatrick & Howe, Claimant's'Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

} .

Claimant suffered a compensable injury while employed 
by Small Parts Manufacturing, Inc., whose workers’ compensation 
coverage v;as furnished by the State Accident Insurance Fund.
The date of the injury was March 6, 1972, the claimant's claim 
has been closed and his aggravation rights have expired. The
last award ^nd arrangement of compensation received by claimant was| on March 29, 1974 when claimant's award for his right 
v;as increased to 90° for 60% disability of his right leg and 
his previous award of 48° for 15% unscheduled disability was 
affirmed.

1 eg

' On August 14->-'1978 the claimant, by and through his 
attorney, requested the Fund to accept claimant's claim for 
aggravation and pay for claimant's on-going treatment and the 
brace r|ecommended by Dr. Robins.' Claimant furnished supportive 
reports from Dr. Robins, Dr. Marble and Emanuel Hospital.

I
I On August 28, 1978 the: Fund responded, stating that 

claimant’s aggravation rights had' expired but it would be re
sponsible for payment of necessary and'related medical expen
ses due to the 1972 injury. The question of entitlement to ad
ditional compensation would have to be determined by the 
Workers' Compensation Board pursuant "to its own motion juris
diction granted by ORS 656.278.' The Fund forwarded a copy of 
claimant's request and supporting frtddlCal IQDOrtE tO thS 
Board for their consideration.;I . . .j The Board, after carefully considering the reports from Dr. Robins and Dr. Marble, concludes that the claimant's 
present conditionals.due, at least to a certain extent, to his 
industrial injury sustained on March' 6, 1972 and that it does 
represent a worsening since claimant's last award of compen
sation for that injury which was granted on March 29, 1974.

I

iORDER
I Claimant's claim for, an industrial injury suffered on 

March |6, 1972 is hereby remanded to the State Accident Insur
ance FjUnd to be accepted and for the payment of compensation, 
as provided by law, commencing on March' 8, 1978 and until closed 
pursuant to the provisions of| ORS 656.278, less time worked.

j Claimant's attorney is hereby granted as a reasonable attorney's fee a sum equal tol 25% of the increased compensation 
for temporary total disability granted by this order, oayable 
out of said compensation as paid, not to exceed $500.

-335-



GENEVIEVE REYNOLDS, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

SAIF CLAIM'bJO. B 1004.66 SEPTEMBER 12, 1978

On May 30, 1978 an Own Motion Determination was 
entered in the above entitled matter which erroneously granted 
claimant compensation equal to 32® for 10% unscheduled psychiatric 
disability.

This award was based upon', claimant's industrial ,injury 
sustained on December 26, 1964 at which time the maximum award 
for unscheduled disability was 145°. Therefore, claimant's 
award for 10% unscheduled psychiatric disability is equal only 
to 14.5° and the Board's Own Motion Determination should be . 
amended by substituting 14.5° for 32° on the last line of the 
last paragraph on page 2 and also on the third line of the first 
paragraph under the "Order" portion of the Own Motion Determina-, 
tion.

In all the Qm liQUon DGtsrniination
should be ratified and reaffirmed.

IT IS SO ORDERED.

SEPTEMBER 12, 1978WCB CASE NO, 78-2099

WALTER G. SMITH, CLAIMANT 
Ringo, Walton, Eves & Gardner, 
Claimant’s Attys,

SAIF, Legal Services, Defense Atty. 
Own Motion Order

On August 10, 1978 the Board received from claimant, by 
and through his attorney, a request to reopen a compensable 
industrial accident sustained by claimant in 1962. Claimant's

have expired, The request for own motion 
relief, pursuant to ORS 656.278, was supported by a medical re
port from Dr. McGee, dated July 18, 1978, which specifically 
relates claimant's present condition to his industrial injury.

On August 11, 1978 the Board informed the Fund, which 
had received a copy of claimant's request, to advise it of' 
the Fund's position within 20 days.

On August 22, 1978 the Fund replied, stating it would 
not oppose the claimant's request for own motion relief. It
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enclosed a report from the Orthopaedic“ ’Consultants, dated July 111 1978, which indicated that a great deal of claimant*s 
present problsnis result .of progressive osteoarthriticchanges which have occurred through the passage of time sinc6 
the 1962 injury; however, lately, there has been particularly 
great apparent nerve root pressure with increasing pain. Al
though the preponderance of claimant's problems relates to 
the progression of the osteoarthritic changes, the three 
physicians felt that-there is some relationship to his ori
ginal injury which started all;of his problems. They felt 
that the decompression type laminectomy suggested by Dr.
McGee could possibly be of help to claimant, at least from 
3 hUHinnitfltstandpoint, although it would not get him. 
back into the labor market.

j '
J The Board, after studying the reports from Dr. HcGee 

and the Orthopaedic Consultants and taking into consideration 
the lack of opposition to claimant's request for owm motion 
relief; concludes that the claimant's request for the Board 
to authority, pursuant to ORS 656.278, and reopen
his claim for the industrial injury identified &5 CAIF ClilllU . 
A 922605 should be granted and' the claim should be reopened on the |date claimant is admitted to the hospital for the sur
gery recommended by Dr. McGee and for the payment of compen
sation,' as provided by law, commencing on that date and until 
the claim is closed pursuant to ORS 656.278.

Claimant's attorney should also be granted a reason
able ' attorney ' s fee for his services equal to 25% of the com
pensation for temporary total 'disability granted by this or
der^ payable out of said compensation as paid, not to exceed 
$500. j

! IT IS so ORDERED. i

CLAIM NO. C70-2564
STARKS, CLAIMANT

SEPTEMBER 12, 1978
ROXANA 
Own Motion Determination

1 Claimant suffered a compensable injury to her back on November 13, 1970. Dr. Eisendorf diagnosed a prolapsed disc 
at L5-S1 and treated claimant!conservatively. The claim was closed! by a Determination Order dated April 13, 1971 which
awarded claimant compensation 
low back disability

In 1974 Dr. Donald T.

equal to 32° for 10% unscheduled

, X. Smith, after a myelogram, diagnosed
a central disc herniation in the lower lumbar soine. There is no evidence that claimant's claim was formally reopened at that 
time.
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On August 10, 1977 claimant saw Dr. Blosser who treated 
her conservatively until February 17 , 1978. Claimant lost w’ork 
from January 10, 1978 until she was released to return to work 
on February 23, 1978. Dr. Blosser recommended that she not 
spend extensive time lifting boxes or loading trucks.

Oh July 28, 1978 the employer. National Biscuit Company, 
advised claimant that it had written to her doctor to obtain 
medical information concerning her injury and had been informed 
that she had last seen him on February 17, 1978. The letter 
requested claimant to return to her doctor if she was still 
having difficulty because of the injury to enable him to make 
a current report on her condition; it 'further informed claim
ant that if it did not hear from either claimant ^99“
tor within 2 weeks it would assume that claimant had made a 
complete recovery and a final determination would be requested 
(WCB Bulletin #9).

Claimant did not reply, therefore, it was assumed that 
she has made a full recovery.

The Evaluation Division of the V7orkers' Compensation 
Department recommended to the Board that claimant be awarded ac3Jitional compensation only lor temporary total disability 
from January 10, 1978 through February 22, 1978.

The Board concurs with this recommendation.
ORDER

Claimant is awarded compensation for temporary total 
disability from January 10, 1978 through February 22, 1978.
This award is in addition to any previous awards granted claim
ant for her industrial injury of November 13, 1970.

SEPTEMBER 12, 1978WCB CASE NO. 77-6549

BARBARA TROW, CLAIMANT 
Peter Hansen, Claimant's Atty.
5MF, Ligal SoruiGQG, DefonsQ Atty.Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant requests review by'the Board of the order 

of.the Administrative Law Judge (ALJ) which directed the Fund 
to pay (or reimburse claimant) for all outstanding medical bills 
for Dr. Ferrante's services rendered after August 4, 1977, the 
date of claimant's first hearing, plus mileage related thereto, 
and to pay the bills ofDrs. Grass, Kehr and the Orthopedic
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and Fracture. Clinic,.'

I Claimant contends sHe' is entitled to payment ^or all 
medicalI bills and to penalties ;and attorney fees for unreasonable 
resistance to the payment of such bills.

I Claimant suffered a;compensable injury on January 9,
1976. The claim was closed by■a Determination Order on December 
22^ 1976 granting no av;ard forpermanent partial disability.
Claimanit appealed and, after a. hearing on AugliSt 4, 1977, SR 
OpinionJ and Order of August 30^ '1977 awarded claimant 16® for 
5% unscheduled disability. On'appeal, the Board increased the 
award to 48® for 15% unscheduled disability.

Claimant commenced palliative treatment with Dr.
•Ferrant'e and incurred further expenses by seeing Dr. Grass, 
a psychiatrist, and several chiropractors.

Dr. Ferrante, who continued treating claimant until 
late 19j77, testified that as of January 25, 1978 claimant was . 
SVir.DtOHl frSSi however, continued to see chiropractors
on a regular basis.

j The ALJ found that Dr. Ferrante's bills as well as 
those of Dr. Grass and Dr. Kehr (who was seen on an emergency basis)'jwere not unreasonable a:nd were therefore compensable.
How'ever, he found her frequent visits to various chiropractors 
presumably could continue for .the.rest of her life were neither 
reasonable nor compensable.

He further'found that some of the medical bills should 
have been litigated at the prior hearing, therefore, couid not benow litigated. The ALJ found'the Fund’s failure to pay these 
bills did not justify the assessment of penalties and attorney fees. I ■ ,

i The Board, on de novo review, finds that under the 
provisions of ORS 656.245 allimedical bills pertaining to claimant's 
compensable injury must be paid and the Fund's failure to pay 
them does constitute unreasonable resistance to the payment of 
compensation. • ij

j The Board concludes claimant is entitled to the paymentof all| medical expenses incurred by her which relate to her 
January, 1976 industrial injury and to additional compensation, 
as a penalty, in an amount equal to 15% of all unpaid medical 
bills.j She is also entitled to have her attorney fees paid by 
the Fund.

I ORDER
IThe order of the ALJ,, dated April 7, 1978, is modified.
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The Fund is hereby ordered to pay all medical 
expenses incurred by claimant which relate to her January 9, 
19.76 injury.

The Fund is hereby ordered to pay claimant a sum 
equal to 15% of all these medical expenses as a penalty for its
unreasonable resisi^jtnss to tfiG payment Of componsatlon.

The claimant's attorney is hereby granted as a 
reasonable attorney fee for his services before the ALJ and at 
Board review, the sum of $1.,000, payable by the Fund.

SEPTEMBER 13, 1978WCB CASE NO. 77-4446

DONALD JAMISON, CLAIMANT 
Sidney Galton, Claimant's Atty. 
Jerard Weigler, Defense Atty. 
Request for Review by Employer

Reviewed by Board Members Wilson, Moore and Phillips.
The employer requests Board review of the Administrative 

Law Judge's (ALJ) order which granted claimant permanent-total 
disability commencing the date of his order (December 5, 1977).

The majority of the Board, after de novo review, affirms 
and adopts the Opinion and Order of the ALJ, a copy of which is 
attached hereto and, by this reference, is made a part hereof.

ORDER

The order of the ALJ, dated December 5, 1977, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review in 
the amount of $350, payable by the carrier.

Dissent of George A. Moore, Board Member:

This reviewer respectfully dissents from the majorityopinion and finds that claimant is not permanently'and totally 
disabled. Five physicians found claimant capable of light 
employment with restrictions of bending and lifting. Dr. Seres 
at the Pain Center rated claimant's physical impairment as 
moderate and found that claimant is capable of performing light 
to moderate work. In,1977 Dr. Post felt, upon examination, that 
objective medical findings were rather limited. Dr. Newman, a 
psychiatrist, found claimant had better then average I.Q. in 
mechanical abilities. Claimant has a 10th grade education and 
is in the early 40 age group.
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I Claimant appears to 'have little motivation to be
retrained nor has he loiliid foi"i anv Qmploynient 3lnce JUlY; l?7'3i

. ,i
It seems apparent since claimant is not permanently 

and totally disabled on the medical evidence alone, that the 
ALJ based his av;ard of permanent: total disability on a prima- 
facie showing of "odd-lot". 1 'believe claim.ant fails to fall 
\vithin this category for two reasons: (1) Claimant's impairment
physically, based on the medical reports in evidence, was rated 
from moderate to moderate severe but all physicians found him 
capable of performing light work, therefore, claimant must show 
that he is incapable of performing light work or of being 
retrained. (2) Claimant has a wide range of past working
experienc es ahd, abouQ avoraae inechanlcsl. abilities is only 
40 vears old.

I conclude claimant:could be and should be rehabilitated 
and recomm.end he seek referral for job placement assistance. Furthert I find the award granted by the Determination Order to 
be inadequate and claimant is entitled to 20^ for 65% unscheduled disability to adequately compensate him for^is loss of wage 
earning capacity.

'George A. Hoo:|fe, Board Member
//

WCB CASE NO. 77-7346 SEPTEMBER 19, 1978
IRAYMOND E. BOWLAND, CLAIMANT 

MacDonald, Dean, McCallister &| Snow,
Claimant's Attys. • ;

Charles R. Holloway III, Defense Atty.
Request: for Review by Claimant-

Reviewed by Board Members Wilson and Moore,
Claimant seeks Board review of the_ Administrative Law 

Judge's (ALJ) order which granted him compensation equal to 
128° for 40% unscheduled low fclack disability. Claimant con
tends that this award is inadequate.

I The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, |as' amended by the subseauent or
der, aicopy of'which is attached hereto and, by this reference, 
is made a part hereof. '
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ORDER
The order of the 7VLJ, dated April 6, 1978, as amended by 

an order of May 2, 1978, is affirmed.

WCB CASE NO. 76-120 SEPTEMBER 19, 1978

ROBERT T. BRADY, CLAIMANT 
John D. Ryan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request fa? Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks review by the Board of the Administrative 

Law Judge's (ALJ) order which approves the previous Determina
tion Orders entered in the above entitled matter.

Two different Determination Orders granted claimant com
pensation for an .- industrial injury sustained on September 28, 
1973. The first, dated October 21, 1974, awarded claimant 32° 
for 10^ UnSOh^dulSd Lack disaLxllty; the secon<i, entered
December 30, 1975, awarded the claimant an additional 32®. Claimant contends that he is permanently and totally disabled 
as a result of the September 28, 1973 injury superimposed upon 
previous injuries.

Claimant, at the time of the hearing, was 52 years old. 
He has a high school education and, after serving as a B-29 
radio operator and gunner in World' War II during which period
of service his aircraft wje shot down and hs was tak&h prisoner,he spent one year at the University of Oregon. He was recalled 
to active duty for the Korean conflict and in 1952 returned to 
college hoping to prepare for medical or dental school. How
ever, after-a semester or two he dropped out and for an exten
sive period of time he operated a trucking business. Later he 
sold cars and operated various kinds of construction equipment. 
Claimant, in.addition to being able to drive trucks^ is able to 
do his own maintenance, however, he does not consider himself 
to be a mechanic.

Claimant apparently went to work for the defendant/ 
employer in August 1966.

Claimant suffered several fractures of his cervical 
spine as well as a compression fracture of D2 in 1970; he was 
off work for approximately five months and'was under the care of 
Dr. Schuler. In 1971 claimant suffered another injury while 
cranking the landing gear on a trailer. He was hospitalized 
and a myelogram was performed which was negative. For about
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a year claimant was treated under the Kaiser Hospital Ortho
pedic Department for thoracic muscle spasms.

■■I.

In December 1972 claimant underwent a partial hemi
laminectomy and foraminotomy on the left. He was released
for wor 
cl aim

^ and returned to work on January 26, 1973 and that 
was closed on July 12j 1973 with an award of 48° for

15% unscheduled low back disability.
i ;[ II On September 28, 1973 claimant suffered his third in

jury for which the two Determination Orders previously al- 
luded tp granted cl&iMaflt 3 tOUl Of OT fOI 20! UnBChS^ViJled 
low back disability,I 'II During January 1974 Dr;. Spady reported claimant ap
peared |to be convalescing from, an injury to his thoracic and 
lumbar areas superimposed upon; previous problems; he recom
mended no surgery. Claimant was referred for vocational re
habilitation in March 1974 and, Dr,. Spady recommended that 
claimant's claim be closed. However, before it WS5 OlOBQd 
the Veteran's Administration Hospital in Portland, after evaluating jclaimant, diagnosed a depressive neurosis, functional 
back pain and functional headache.

I Claimant has.„been examined by Dr. Straumfjord, a psy- chiatrijst at the University of Oregon Medical School, by 
Dr. Gallo, Dr. Holm and Dr. Edwards. Additionally, he was 
seen by Dr, Mason at the Disability Prevention Division who 
felt that claimant's failure to return to work not only was 
psychological but was also conscious. Claimant has had some 
psychiatric problems in the Df. MJEOR CldilUdntj'5
physical disability as mild to mildly moderate at the most. 
Thereafter, the first Determination Order was issued. Sub
sequently, the claimant came under the care of Dr. Chuinard who isjof the opinion that claimant is now permanently and 
totally disabled. Dr. Chuinard opposes claimant's return to 
truck driving and apparently to any type of work.j •

The ALJ found that claimant's demeanor on the witness stand indicated that he fully|concurred with Dr. Chuinard's 
opinion; that claimant had made no effort to find employment. 
Dr. Chuinard had been requested to study a report from the 
Orthopaedic Consultants, howeyer, he failed to state whether 
he agreed or disagreed with their opinion which was that claim
ant was stationary and needed'no further treatment; they felt 
claimant was able to work at a job which required little or 
no stress on the back and that his loss of function as a re
sult of the injury v/as mildlyj moderate. The second Determin
ation Order which granted an additional 32° was then entered.

The ALJ found that the preponderance of the evidence indicated that claimant has al mild to moderate back injury 
for which he has already beenj fully compensated. Claimant 
has a great deal of psychopathology which perhaps pre-existed 
for a substantial time his present industrial injury. The ALJ
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found that if the present accident had exacerbated the psycho
pathology then claimant would be entitled to counseling but 
he has consciously thwarted that. The ALJ stated that claim
ant had a knack for manipulation generally coupled with a bright 
mentality and, based primaj-iiy hig OtJgervanGe. Of GlafUlcint' 3 
demeanor at the hearing, raised substantial skepticism in his 
mind. He affirmed the two Determination Orders.

The Board, on de novo review, finds that the medical 
evidence is not sufficient to support claimant's contention that 
he is permanently and totally disabled. Dr. Chuinard is the 
only doctor who feels that claimant is unable to be gainfully 
employed at any type of occupation. Dr. Mason feels that there 
is a <jreat deal of exaggeration a^t^ Of hoavy func
tional overlay. The evidence indicates that claimant's moti
vation might be considered suspect; however, with claimant's 
history of injuries sustained while working as a truck driver, 
the Board feels\ it is reasonable to assume that claimant's 
refusal to return to that occupation is on a psychological 
rather than physical basis, nevertheless, it is equally dis
abling insofar as limiting claimant's wage earning capacity.

ThQ BOUFd fifths thSfe thsr^ many factors involvedin this case which are not directly attributable to the indus
trial injury but after separating the non-attributable factors 
from the attributable factors, it arrives at the conclusion 
that claimant has suffered a substantial loss of his wage earn
ing capacity. Although his physical impairment is rated as 
mild to mildly moderate and, at first blush, claimant would 
appear to be an excellent candidate for retraining because of
his educational and work background, such retraining is not 
feasible because of claimant's psychological problems. Tak
ing into consideration these psychological problems which are 
related to his industrial injuries, the Board concludes that 
claimant has suffered substantial loss of potential wage earn
ing capacity.

Claimant has received a total of 64® for 20% unsched
uled low back disability for his 1973 injury; the Board con
cludes that claimant is entitled to an additional award of 
compensation £q£ ^0%'UngChedUlSd lOW back fliS-
ability.

ORDER
The order of the ALJ, dated January 19, 1978, is re

versed.
Claimant is awarded a sum equal to 128® of a maximum 

of 320° for 40% unscheduled mid-low back disability. This , 
award is in addition to any previous awards for permanent 
partial disability received by claimant for his industrial 
injury of 1973.
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Claimant's attorney is'awarded as a reasonable attor-
ney's fee for Kig sspvioes at Boaid tgview a sum spst to 25%of the compensation granted claimant by this Order on Review, 
payable out of said compensation as paid, not to exceed $2,300

WCB CASE NO. 76-5880 SEPTEMBER 19, 1978
IDONALD G. BUELL, CLAIM^T 'j

Allen g! Owen, Claimant's AttyJ 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviev/ed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law Judge's| (ALJ) order which affirmed the Fund's denial of his 

claim of a disabling knee condition.
The Board, after de novo review, affirms and adopts' 

the Opinion and Order of the ALJ, a copy of which’ is attached 
hereto jand, by this reference,. iS J pjlt hOl^Of.

: ; ORDERI i
I The order of the ALJ, 'dated April 7, 1978, is affirmed

I WCB CASE NO. 76-2772 SEPTEMBER 19, 1978

JOE BURRIS, CLAIMANT |
A. C, Roll, Claimant's Atty, j 
Jaqua & Wheatley Defense Attys.
Request for Review by* Employer

i
Reviewed by Board Members Wilson, Moore and Phillips.

i
I The employer seeks Board review of the Administrative 

Law Judge's (ALJ) order whichjfound claimant to be permanently 
and totally disabled as of the date of his order.

■ '! '

The majority of the Board, after de novo review, affirms 
and adopts the: Opinion and Order of the ALJ, a copy of which is attacried hereto and, by this reference, is made a part hereof.

firmed!.
The order of'the ALJ,

ORDER
dated December 19, 1977, is af-
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Claimant's attorney is hereby grant.ed a reasonable at
torney's fee for his services in connection with this Board 
review in the amount of $300, payable by the carrier.

Chairman ih Keith Wilson diEggntB as follows!
The claimant has been deemed to be permanently and 

totally disabled by the Administrative Law Judge and by a major
ity of the Board on the basis that the claimant has brought 
himself within the category of "odd-lot" permanent total.

■ I disagree, ihg burdsn of pioof remains upon the claim-ant to establish permanent and total disability. The medical 
evidence falls far short of showing a disability sufficient to 
invoke the "odd-lot" consideration. At most, the physical dis
ability has been evaluated by all of the doctors as being in 
the mild to moderate ranges.

The various doctors have suspected secondary gain moti
vation and deliberate choice of retirement. It is perfectly 
propQr that any uorkar may the option of retirementbut it does not follow that employers through the Workers' Com
pensation system are responsible for the retirements costs.

The award of permanent total disability should be re
duced to 60% unscheduled disability. ^ y.

rn Keith V'Jilson, Chairman

9

SEPTEMBER 19, 1978WCB CASE NO. 77-5303

JANICE L. CALHOUN, CLAIMANT 
Thwing, Atherly & Butler, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty 
Request for Review by the SAIF

Reviewed by Board Memberg Moore and Phillips.
The State Accident Insurance Fund seeks Board review of 

the Administrative Law Judge (ALJ) order which granted .her com
pensation equal to 64° for 20% unscheduled back disability.
The Fund contends that the ALJ's order should be reversed.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.
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ORDER

[The order of the ALJ, dated March 6, 1978, is affirmed
I i 'IiClaimantVs attorney is ,hereby granted a reasonable at

torney’s fee for his services in- connection with this Board rC' 
view in!the amount of $250, payable by the Fund. ,

SEPTEMBER 19, 1978WCB CASE NO. 77-6007
MELVIN DECKER, CLAIMANT •
Pozzi, Wilson, Atchison, Kahn &■ 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
IClaimant seeks Board review of the Administrative Law

(ALJ) order which affirmed the carrier's denial of 
im for aggravation.
The Board, after de noyo review, affirms and adopts 

nion and Order of the ALJ, a copy of which is attached 
and, by this reference, is made a part hereof.

o'rder

The order of the ALJ; dated April ??, i97s, is af- .

Judge's 
his cla

the Opi 
hereto

firmed.

WCB CASE NO. 78-4047 SEPTEMBER 19, 1978
PATSY L. GREINER (fka Ward) , CLAIMANT Gal ton t Popick & Scott, Claimant'.s Attys.
Jones,I Lang, Klein, Wolf & Smith,.

Defense Attys. . ! :
Own Motion Order Referring for Hearing

I f; On September 1, 1978 claimant, by and through her attor
ney, requested the Board to exercise its own motion jurisdiction 
pursuant to ORS 6.56.278 and issue an order directing Industrial 
Indemnity Insurance Company which furnished workers' compensation coverage for VJebster Orchards t claimant's employer at the time 
of her| industrial injury sustained on September 2, 1970, to re
open her claim for said injury for further medical care and 
treatment. Claimant's claim had been initially closed by a
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Determination Orde:-: dated November 24, 1971 and claimant's ag
gravation rights have expired. In support of the request for 
own motion relief, claimant submitted substantial medical re
ports .

Claimant has also filed a claim for an alleged new in
jury against her current employer, Albertson's Food Service, 
whose workers' compensation coverage is furnished by Scott Wet
zel Services, Inc. This claim was denied by Scott Wetzel on 
on May 18, 1978 on the grounds that the incident was an aggra
vation of claimant's September 1970 injury. At the present 
time, a request for hearing is pending on the denial (WCB 
Case No. 78-4047) .

At the present time, the Board does not have sufficient 
information on which to make a determination on claimant's re
quest for own motion relief, therefore, it is referring claim
ant's request for such relief to its Hearings Division with 
instructions to set it down for hearing on a consolidated basis 
with the hearing on the denial presently pending in WCB Case 
No. 78-4047.

After the hearing, the Administrative Law Judge (ALJ) 
shall cause a transcript of the proceedings to be made and 
shall submit a copy thereof together with the ALJ's recommen
dation on the merits of claim.ant's request for own motion re
lief pursuant to ORS 656.278 to the Board.

The ALJ shall also enter an appealable Opinion and Or
der on the issue of the denial in WCB Case No. 78-4047.

SEPTEMBER 19, 1978SAIF CLAIM NO. DC 176864
PAUL E. HOLMSTROM, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination

On August 11, 1978 an Own Motion Determination was 
entered in the above entitled matter which erroneously 
awarded claimant compensation for temporary total disab^ii-ty ' 
from November 17, 1975 through June 15,-1976; claimant is 
entitled to. compensation for temporary total disability from 
November 17, 1975 through June 15, 1978, therefore, the Own 
Motion Determination should be amended by deleting from the 
second line of the first paragraph under the "Order” portion 
of the Own Motion Determination the year "1976" and substitut
ing therefor the year "1978".

In all other respects the Own Motion Determination 
should be reaffirmed and ratified.
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IT IS SO ORDERED.

CLAIM NO. 2-70-126
‘"1

SEPTEMBER 19, 1978

RONALD L. HORNER, CLAIMANT 
Own Motion Determination

Claimant suffered a,compensable injury to his low back 
Sft OOtObQr 30, 1370 when he fell OVSt a log and a choker lyingon the ground. ■ He was found to be medically stationary by Dr. 
Donnelly as of November 6, 1970 and released to work on Decem
ber 14,1 1970. Claimant's claim was closed on July 9, 1971 with 
time loss benefits allowed to November 30, 1971 only.

j Claimant's claim was reopened* on May 23, 1973 for a myelo
gram and two laminectomies performed in late 1973 and early 1974.
He wds |«ansi(iarQd to bQ medically atationaty by 9^. short on .
January, 30, 1975, The Determination Order of March 25, 1975 granted! claimant time loss benefits from May 7, 1973 through Feb
ruary 25, 1975 and compensation equal to 40% lov; back disability. A Hearing Officer's Opinion and Order, dated August 29, 1975, 
awarded claimant an additional' 20%.

*. . I

Claimant was involved lin a vocational rehabilitation 
program for about a week in November 1975.

j Claimant stopped working in April 1978 and saw Dr. Adams 
with complaints of back and leg pain. The carrier reopened his 
claim on May 15, 1978. Dr. Degge, in his June 22, 1978 report, 
stated I claimant's condition was- essentially the same as it had 
been on the date of his previous closing examination; he sug
gested
1978.

claim closure. Claimant returned to work on June . 26,

I On August 11, 1978 the carrier requested a determination 
of claimant's condition. TheiEvaluation Division of the Workers' 
Compensation Department recommended that claimant be granted 
only cpmpensation for temporary total disability from April 27, 
1978 through June 25, 1978. j

The Board concurs in this recommendation.

I I ORDER! I! Claimant is hereby granted compensation for temporary 
total disability from April 27, 1978 through June 25, 1978. 
This is in addition to any previous awards claimant has been grante’d for his October 30, 1970 industrial injury.
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SEPTEMBER 19, 1978WCB CASE NO. 77-7962
RUSSELL H. JACKSON, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles,

Claimant'g Attys.Gearin, Landis, Aebi, Defense Attys. 
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks reviev; by the Board of the-Administrative 

Law Judge’s (ALJ) order which found that claimant was a Califor
nia employee and his claim for an industrial injury sustained
m September 26; 1376 ghould havo been filM in tke State o£California; the ALJ, therefore, affirmed the employer's denial 
to the extent that it was based on that ground.

Claimant, a 36-year-old long haul truck driver, sometime 
prior to June 1976 applied for employment at the defendant/em
ployer's Portland terminal. Claimant said that on June 17 he 
was notified that he had been assigned a trip as a "second driver"
and the destinati9fi Kocfcilk, Virginia. The trip to'Norfolkwas uneventful as was the return trip to the main terminal in 
the Los Angeles area. Claimant's log indicates that he arrived 
at Paramount, California on June 30, 1976 and that he was off 
duty from July 8 to July 13, 1976 when he left Los Angeles with' 
his next load.

On September 23 claimant returned to Paramount after
the disp^tshst had.left for the day and the claimant's oo-drivepleft him at a motel. The following day claimant called in to 
see what he should do and was advised to return to the motel and 
wait for further instructions by telephone. On September 26 
he was exposed to chlorine gas and other chemicals while staying 
at this motel. The exposure caused visual and respiratory prob
lems. Claimant returned to Portland, Oregon on October 10 and 
has not worked since that date. On October 17 he filed a claim 
which was denied on December 19.

The ALJ found that before he could reach the issue of 
compensability it would be necessary to determine whether or 
not.claimant was protected under the provisions of ORS 656.126(1) 
which provides that if a worker who has been employed in Oregon 
and is subject to the .Oregon Workers' Compensation Act tempor
arily leaves the state incidental to that employment and re
ceives an accidental injury arising out of and in the course of 
his employment he is entitled to the benefits of the Oregon 
Workers' Compensation Act the same as if he had been injured 
within this state.

Claimant contends that he was hired in Portland, Ore
gon and that Portland was his."home base" for the duration of 
his employment. Defendant contends that all of its employees
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are considered as California employees'regardless of where
they were

!

[Defendant's safety director testified that he reviewed 
claimant's application when claimant first arrived in Paramount. 
During this conversation he notified the claimant that Paramount 
would be his home terminal and,that he would be reimbursed for 
motel expenses ’ upoh“‘’pfesentation of receipt if he was laid over 
on dispatch when he was not in.Paramount or in the Los Angeles
4i‘5a. Claimant disputes- this conversation; slthough he statesthat hej was told motel expenses would be reimbursed by defen
dant and he was not reimbursed for motel expenses incurred 
while he was in Los Angeles. Claimant stated that he was told 
in Julyj or August that he was supposed to be a California 
based driver; this, in direct conflict with his earlier testimony th'at his "home base" was never transferred from Portland. 
Claimant further testified that during the three months he 
worked |With the defendant he was in Portland for six or seven 
days and that he had not been paid for lay-over time in Port-' land allthough the co-driver was.

The ALJ found that although it was claimant's conten
tion that his home terminal w^as Portland, he was not reimbursed 
for motel expenses incurred during a lay-over in Los Angeles 
between July 8 and July 13 albeit he may have attempted to obtain[reimbursement for such expenses. The ALJ concluded, 
that had claimant attempted to secure reimbursement that 
might have been the time he was notified by defendant that 
hS WS5 99nsidered to be a Calif,ornia based driver,

I II The ALJ found that a long haul truck driver who seldom 
returns to Oregon could be considered as a worker employed with 
this state who temporarily leaves incidental to such employment withinjthe meaning of ORS 656.126; it depends upon the indi
vidual! facts of each case. If claimant had been injured prior 
to June 30, the date he firstjarrived in Paramount, California, 
it is quite probable that he would have been found to have 
been an Oregon driver. The defendant's manager of its Port
land terminal testified that he did not have authority to hire 
or fire drivers and that he had notified claimant that only"
Los Angeles did the hiring, however, there was no evidence 
that the Portland terminal manager lacked such authority.

I
j The ALJ was convinced: that contrary to claimant's con

tention that "home base" was where his domicile was located 
and the "home office" was where the instructions came from 
and there was a difference, that this was based primarily on 
claimant's incorrect interpre,tation of the DOT definition of 
the term.

I
I Based upon the evidence produced from claimant and from ' 

the defendant's safety director, the ALJ concluded that claim
ant was a California based driver .and was also aware that he 
had been considered as such by the defendant/employer, '
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Claimant also contended he was entitled to penalties 
and attorney fees for unreasonable refusal to pay compensation. 
Claimant filed his claim on October 17 and it was not denied 
until December 19. ORS ‘656.262(4) requires that the first 
installment of compensation be paid no later than the 14th
day after the subject employer hae notioo ar knawlddge.ofthe claim.

The ALJ found that if claimant did not receive compen
sation for temporary total disability within 14 days from the 
filing of his claim and every 14 days thereafter he would be 
entitled to compensation for that period regardless of whether
he prevailed gn ths main Issue and h§ would aloo be entitledto penalties and attorney's fees. However, the record is 
devoid of any evidence on this issue and the ALJ concluded 
that claimant failed to sustain his burden of proof, there
fore, no penalties or attorney's fees were granted.

The Board, on de novo reviev;, concurs in the conclu
sions reached by the ALJ. Claimant had been hired on a pro
bationary basis to m^K§ CHS hiul fiom Portland to Norfollc,Virginia and then routed back to the defendant/employer's 
home terminal in Paramount, California to be processed for 
hiring. The fact that claimant’s application for employment 
was received in Portland and certain administrative details 
were taken care of at that time in Portland, does not alter 
the fact that the ultimate decision as to V7hether or not 
claimant was to be permanently employed was deferred to the 
home office in California. There is a discrepancy in claim
ant's testimony as to whether he was informed by the defendant/ 
employer that he was to be considered as a California based 
driver. On direct examination he said he was not; on cross- 
examination he admitted that he had been. He further admitted 
that he was not reimbursed for his lodging while he stayed 
at a motel in Paramount.

There is no evidence that claimant was ever dispatched 
out of the defendant's Portland terminal subsequent to his .of
ficial hiring on June 30, 1976 at Paramount, California and 
there is no testimony in the record that claimant 
up or delivered a load in Oregon subsequent to his initial 
departure from Oregon on June 23, 1976. Claimant steadfastly 
maintained that his home base was determined by his domicile, 
i.e., where his home and family were, and not by the location 
of the' employer's main office or the place from where he re
ceived his instructions. u

The Board concludes that 
right to choose his domicile and 
domicile in Oregon, nevertheless 
a California based driver under 
particular case and, therefore, 
V7orkers' Compensation benefits, 
he did not have jurisdiction to 
of the alleged . injury.

although claimant has the 
in this case he retained his 

, he must be considered as 
the circumstances of this 
he is not entitled to Oregon 
The ALJ correctly concluded 

determine the compensability
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ORDER[ . f

The order of the ALJi^'dated May 4 , 1978, is affirmed.

WCB CASE NO. 78-327 SEPTEMBER'19 , 1978
JOEL JOSLIN, CLAIMANT ! . ^ ^
Galton,[Popick & Scott, Claimant's Attys. 
SAIFi Lsgal S^fyices, Defense Atty. 
Request for Review by Claimant!

Reviewed by Board Members Wilson and Moore.
Claimant seeks review by the Board of the Administrative 

Law Judge's (ALJ) order which found that the State Accident Insurance! Fund had paid claimant compensation for temporary total 
disability beyond the date time loss was terminated fey fehQ DQtQI' mination Order of June 28, 1977 and was entitled to offset this 
overpayment for temporary total disability against a subsequent 
award for permanent partial disability granted by an Opinion and 
Order dated November 23, 1977,

The Board, after de novo review, finds that under the 
circumstances of this case the Fund acted properly and it af- 

§hd adopts as its own the Opinion and Order of the ALJ, 
a copy of which is attached hereto and, by this reference, 
made a part hereof.

]ORDER
The order of the ALJ, ..dated April 13, 1978, is affirmed.

WCB CASE NO. 77-459,0 SEPTEMBER 19, 1978
ERNEST MOORE, CLAIMANT
Anderson, Fulton, Lavis & Van Thiel,

Claimant's Attys.
SAIF, Legal Services, Defense 'Atty.
Request for Review by Claimant '

I ' ' '
I Ii Reviewed by Board Members Wilson and Phillips.I ' *I Claimant seeks Board review of the Administrative Law Judge's (ALJ) prder which affirmed the Fund's denial of^his 

claim of a bilateral knee- condition.i IThe Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached
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hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated January 30, 1978, is af-

SEPTEMBER 22, 1978WCB CASE NO. 77-1035

EDNA DEFENBAUGH, CLAIMANT 
Bloom, Chaivoe, Ruben, et. al., 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which affirmed the November 15, 1976 Deter
mination Order whereby claimant was granted time loss benefits
only.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER

Thfi 6r(£er o£ tke ALJ, dated February 28, 1978, is affirmed.

SEPTEMBER 22, 1978WCB CASE NO. 77-4727

VALENTINO R. DUPONT, CLAIMANT 
Bodie, Minturn, VanVoorhees, Larson 

& Dixon, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the order of the Adminis

trative Law Judge (ALJ) which directed the State Accident Insur
ance Fund to pay for Dr. BlumbergVs treatment and also for 
claimant.'s transportation and subsistence in conjunction with 
obtaining such treatment and further directed the Fund to pay 
claimant an award of compensation equal to 192° for 60% unsched
uled low back disability, this award to be paid in lieu of and 
not in addition to any previous awards.received by claimant for
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his January 1971 industrial injury. Claimant contends the ALJ 
§£-red in not reopenin'^ his claim for further medical care and 
for the|payment of compensation for temporary total disability 
based upon a report from Dr. Henson dated February 15, 1978 or,, 
in the alternative, contends that he is entitled to an award for 
■permanent total disability. '

Claimant is 43 years old, has eight years of formal 
schooling and obtained a GED while in the Navy. Later claim- 

^99,^ some courses in accounting at a junior college but 
did not complete his program. ^ He has driven truck, done con
struction work and, after 1968> worked as a millwright and 
welder.

On January 8, 1971, whjile attempting to roll a log with 
a peavey, claimant suffered a compensable injury to his low 
back; his initial medical treatment was received from Dr. 
Chuinard who diagnosed an acute lumbosacral strain. Claim
ant continued to hfite low back; Eymptoms and came under the ■care of Dr. Corrigan who treated' claimant conservatively and 
later referred him to the Physical Rehabilitation Center.
Dr. Nason found a chronic strain with no clinical evidence 
of a disc; he.also was of the opinion .that claimant had a con
version-reaction overlay.

The claimant was examined by the members of the Back 
Evaluation Clinic who recommended a rigid back brace be used • 
but found no need for other orthopedic or neurological treat- • ment. |a psychological evaluation by Dr. Nay indicated claim
ant had intellectual resources of above average and possessed 
sufficient aptitude and ability to be retrained in several 
areas of employment. Claimant was recommended for vocational 
retraining in some field that iwould not place undue strain on hisjback and the claim was first closed on November 18,
1971 with an av/ard of 48® for :1'5% unscheduled low back dis- ability. '

t Claimant continued to receive medical care including pain medication. In February.1972 he reported back pain 
radiating into his left leg. .Shortly thereafter claimant 
was involved in an automobile accident which caused him to 
sustain some facial injuries but did not seriously aggravate 
his back condition. The claim was reopened for further med
ical treatment and claimant was hospitalized for three weeks 
in June 1972. He was placed in traction and given novocaine 
injections, therapy and exercises. Although at first there 
was some imiprovement noted, later the back symptoms recurred 
and in December 1972 claimantiunderwent a two-level fusion,, L4, 

psuedoarthrosis resulted and further fusion surgerySI. A
was performed in September 1973.

Claimant continued to|complain of pain in his back and 
in his lower right leg and further psuedoarthrosis was found
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which caused additional surgery to be performed on October 18, 
1974. After this surgery, the fusion appeared to be solid, 
although claimant did report continued low back pain and was 
hospitalized once again in February 1976 for removal of the 
rod inserted in his spine.

Claimant still complained of pain and Dr. Chuinard 
was concerned about claimant's intake of pain medication 
which he felt was excessive. He was unable to objectively 
understand the level of claimant's complaints of back dis
comfort in the light of the demonstration of the solid fusion. 
His recommendation that claimant be referred to the Disability 
Prevention Division was turned down. Later Dr. Chuinard rec
ommended a referral to Dr. Seroc' Worthweet Pain Gentep whey'son June 7, 1977 it was noted that claimant's main concern was 
not his pain but his financial security. He was unable to 
visualize himself returning to work and the doctors felt it 
unlikely that he would return to meaningful em.ployment. It 
was felt that claimant did have a residual capacity for some 
type of light employment, but was not motivated in that re
gard as he did not feel that any such work would provide him 
with financial saeupity ha paguired. The doctors at the IPain Center felt that .there was too much drug dependence and suggested immediate claim closure, recommending claimant undergo 
no further treatment, be taken off the narcotic medication, 
discontinue the repeated back injections and be told that he 
had to deal with his problems on his own. Dr. Chuinard con
curred with this assessment of claimant's condition and 
problems. He felt claimant did not have a level of low back 
pain which justified the continuation o£ me^icatiOn
and he refused to continue to prescribe it.

Claimant's claim was closed again with an additional 
award of 32° for 10% unscheduled low back disability.

On February 15, 1978 claimant was interviewed by Dr. 
Henson of the Jefferson County Mental Health Division who 
felt claimant was in need of further medical care including 
psychiatric intervention in the form of anti-depressants and 
analgesics. He felt that therapeutic intervention for pain 
relief such as was provided at the Emanuel Hospital might . 
also be helpful. He believed claimant's current emotional 
problems were related to his prolonged disability and not to 
the drug medication withdrawal. It was his opinion that claim
ant was not currently capable of either full time gainful em
ployment or vocational rehabilitation.

Claimant had been referred to the Division of Vocational 
Rehabilitation in July 1971 while he was at the Physical Re
habilitation Center and was found to have had a vocational 
handicap and to be eligible for services. Originally,- the 
vocational goal was to train claimant to be a medical labor
atory technician, however, because of the car accident, he 
had to drop out of school, although prior to the accident he
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had been mKlng ?00d progtSSSi | The schooling was not resumed 
becausejof claimant's subsequent medical treatment and surgeries. | In August 1977 he was'-|again referred to the Division 
of Vocational Rehabilitation and at this time it was hoped that 
claimant could be trained in business management. He was 
authorized to commence his retraining program in September 
1977, ho^vever, he dropped out of his .program in less than a 
month because of a fear of driving to and from Bend which was related|to his prior automobile accident; also, fear of people, 
an uneasy feeling about his younger classmates and a lack of
intQrQEt in th@ courses themaelveB. The UYR ssf.yices wereterminated on the basis of claimant's failure to cooperate.

Claimant has not looked for work, he has filed no 
job application but states he would like to return to school 
and learn business machine repairwork. Claimant is able to 
speak English and Spanish and has served as an interpreter 
for Spanish speaking people ini several court hearings.

1 ■

The ALJ found that the)medical evidence shows that a .
continuation of rnedical treatment for this olaimant would bemore harmful than helpful. Claimant has undergone treatment 
of one kind or another since January 1971 for his industrial 
injury and .he has submitted to- at least two unsuccessful surgeries.] The 19,74 surgery did result in a .successful fusion 
and he has continued under medical care since that time.Dr. Chuinard, claimant's treating physician, has consistently 
been unable to find any objective proof that this continued- 
t^r^atment was necessary or even benefiting claimant; in fact, 
as a result of ,the treatment, claimiant acquired a drug habit 
which m.ost of the physicians feel has reached a dangerous 
stage and should be discontinued.

The ALJ further found.jthat Dr. Henson did not review 
the very extensive medical records in this case; there is no 
showing that he was aware of the comments of Dr. Chuinard or 
Dr. Series with regard to an instant discontinuation of certain 
treatment in this case. The ALJ concluded that the claim should not be Ireopened for the medical treatment suggested by Dr. 
Henson,I agreeing with Dr. Seres that the claimant should get 
off the narcotic medication and’further medical treatment 
and "deal with his problem on his own". He also found lack of motijvation and compensation neurosis to be an important 
factor in his case. j

^ The treatment provided claimant by Dr. Blumberg for 
right chest pain incurred'while claimant was pulling a hose 
in May jl977 was found to be compensable by the ALJ because 
Dr. Bli^erg related his treatment of claimant, to the surgery 
of October 18, 1974; he also found that claimant's costs for 
transportation'and subsistance required to obtain that med^ 
ical treatment compensable and ordered the Fund to pay for
the treatment, transportation and subsistance.
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On the question of extent of permanent disability, the 
ALJ found claimant had previously been awarded a total of 
80® for 25% of the maximum for unscheduled disability and that 
this did not adequately compensate claimant for his loss of 
wage earning capacity resulting from his industrial injury.
He did not feel that claimant was permanently and totally 
disabled as claimant contended because claimant still has both 
the physical and mental abilities to regularly perform some 
form of gainful and .suitable employment. However, there are 
many things that claimant was able to do prior to his injury 
that he now cannot do and, in spite of his lack of motivation 
and his failure to cooperate with the DVR, the ALJ concluded
that claimant's permanent partial disability approximates an 
award of 192° for 60% of the maximum for his unscheduled dis
ability .

The Board, on de novo review, agrees with the findings 
and conclusions reached by the ALJ; however, if the treatment 
recommended by Dr. Henson can be furnished to claimant under 
the provisions of ORS 656.245 the Board is of the opinion that 
such assistance should be furnished.

The Board also recommends that the Field Services Divi
sion of the Workers' Compensation Department make every possible 
attempt to assist claimant in either an on-the-job training 
program or job placement to enable claimant, if possible, to 
return to a larger segment of the labor market.

ORDER
The order of the ALJ, entered March 21, 1978, is affirmed

ThQ Board alEO directs the State Accident Insurance Fundto furnish to claimant any and all treatment recommended by 
Dr. Henson which can be provided under the provisions of ORS 
656.245.

WCB CASE NO. 77-7680 SEPTEMBER 22, 1978

RICHARD FINCH, CLAIMANT
Merten & Saltveit, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review by the Board of the Administra

tive Law Judge's (ALJ) order which found that the State Accident 
Insurance Fund intended only to deny the reopening of claimant's 
claim for aggravation, not the compensability of the underlying 
psychological condition which claimant had and, therefore, or
dered that the letter of denial, dated January 5, 1978, was
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limited in scope solely to a denial of a current condition of 
aggravation and was now moot; | the ALJ also affirm.ed a special 
Determination Order dated Jan.uary 10, 1978 .

Two issues were presented to the ALJ: (1) an appeal from
the Fund’s letter of'denial, dated January 5, 1978, and (2) an 
appeallfrom the special Determination Order of January 10, 1978, 
actually from a DeterminationiOrder dated October 21, 1977 which 
awarded claimant no compensation for permanent partial disability 
as a result of his injury of August 23, 1974. Claimant alleges 
he has|suffered permanent'disability but stipulated that he is 
not asking for any current treatment and that he is now medically
and vocationally' stationary. ;

The ALJ found that the letter of denial was ambiguous 
based upon the second paragraph which stated that in the Fund's 
opinion claimant's psychological condition pre-existed his in
jury and was only minimally aggravated by his industrial injury; 
that the Fund thought that after providing claimant with two 
years of psycholgical counseling that it had fulfilled its re
sponsibility, therefore, it denied claimant's claim to reopen 
on thej basis of psycholgical aggravation. The ALJ did not knov/ 
whether that should be interpreted as a denial of the overall 
compensability of claimant's psychological condition or only of 
an aggravation thereof and specifically denying responsibility 
for the current care_and treatment recommended by Dr. Fleming.j ' II The ALJ concluded thaC the Fund merely intended to deny 
a reopening of the claim for aggravation and because claimant' 
is notjjssQrting aggravation and has specifically rejected 
further treatment, the ALJ found the questions of timeliness, 
lack of notice to claimant's attorney and other such issues, 
together with the entire issue of aggravation became moot.

j On the second issue of the adequacy of the special De
termination' Order, the ALJ, after listening to claimant testify 
concerning his constant back pain, pain in the right leg and 
limitations in . lifting, concluded that such complaints were not 
substantiated by the medical reports and therefore affirmed the special! Determination Order. ;

IThe Board, on de novo 'review, agrees with the ALJ’s con
clusion that it was not the intent of the Fund to deny the com
pensability of'claimant' s underlying psycholocrical condition but 
only to^ deny reopening of claimant's claim for aggravation 
thereof,. However, on the issue of extent of disability the 
Board fjinds that Dr. Wisdom, ah orthopedic specialist, felt 
claimant had some permanent partial disability in his low 
back an'd was able to generally! live with this within rather 
strict jlimits although he might still need some medical orth
opedic management from time to time,

I Claimant was examined by the physicians at the Orth
opaedic Consultants who diagnosed chronic lumbar strain with
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residuals and noted depressed left ankle jerk, cervical arth-
ritis which was not industrially r§lat0d and anxiety and d@”pression, acute at times and chronic. They also found minor 
arthritic changes of the lumbar spine and expressed their 
opinion that the total loss of function with relation to the 
lower back alone would be described as being in the upper 
border of mild, which would be equal to 20%.

The Board also finds that claimant has been retrained 
by the Board to be a journalist, having been provided a two- 
year training course which resulted in an award of an associate
degree to ciaim^nti Cidimdnt tssti£ied that it was necessaryto have at least a degree in journalism-in order to secure a 
job as a reporter, therefore, he had not been successful in 
seeking such employment. However, the Board feels that this 
retraining does reduce some of, the loss of wage earning capa
city which the medical evidence indicates approximates 20%.

The Board concludes that claimant would be adequately 
compensated for his loss of v/age earning capacity resulting 
from his industrial injury of August 23, 1974 by an award of 
32° for 10% unscheduled disability.

ORDER

f ied.
The order of the ALJ, dated April 25, 1978, is modi-

Claimant is awarded 32° of a maximum of 320° for 10
unscheduled disability resulting from his industrial injuryof August 23, 1974.

In all other respects the order of the ALJ is affirmed
Claimant's attorney is awarded as a reasonable attor

ney's fee for her services at Board review a sum equal to 25% 
of the compensation awarded claimant by this order, payable 
out of said compensation as paid,'not to exceed $2,300.

WCB CASE NO. 77-7114 SEPTEMBER 22, 1978

DAVID KOEHLER, CLAIMANT
John DeWenter, Claimant's Atty.
J. W. McCracken, Jr., Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
The claimant seeks review by the Board of the or-der 

of the Administrative Law Judge (ALJ) which approved the denial
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dated November 9., 1977 of claimant's claim for a compensable 
injury.

happened
alleged

Claimant is not certain of the exact date the injury 
but believes it v;as in late September, 197,7.- The' 
injury occurred when claimant fell while working on the

glue .line in a beam laminating plant. The claimant lost time 
from work and required medical .treatm.ent

balance

Claimant testified that a board 8 feet long was pushed 
him causing him to trip on a- protruding bolt, lose his 
and fall backv/ards onto| a stack of beams 18 to 30 inches 

high. Claimant said that his lower back struck the edge of the 
stack. |co-workers observed the fall. One stated he thought .it 
happened in early September and he described it as a good hard fail but: didn't think any part lof claimant's body had hit the 
edge of |the beam; the-other stated that it v/as in early September 
and he described the incident as claimant rolling but not jolting, 
with claimant's buttocks and back hitting the flat side rather 
than the edge of the beams. , , '

claimant testified he felt a pull bUt flO pdin In hlG lower back and he returned to work and finished the shift. At 
the end j of the shift claim.ant was advised to file a claim but 
he did not do so because he felt he had only pulled a muscle.

I
Claimant continued to work and in the week following 

the incident he was transferred to the finishing departm.ent where 
he v;as required to bend oyer while running a sander; this 
caused a constant pull on his back. He advised his boss of the 
discomfort but still did not fill out a claim nor indicate when, 
where or how the back symptoms commenced. He continued to engage In strenuous repetitive work after the fall and, finally, 
on October 27, 1977 was seen by Dr. Thomas, a chiropractor, who 
diagnosed a severe strain to the supporting structures of the 
sacroiliac joint. Claimant continued to receive chiropractic 
treatment and on October 27, 1977 filed a claim. Claimant was 
not sure of the actual date and asked one of the bosses with whom he had Italked on the date he had fallen if he recalled what day ■ 
it was; the other man was not sure but told him not to worry about ijt. Claimant indicated on the Form 801 that his injury 
had occurred on October 5. !

I The boss with whom claimant talked had an office loca
ted on a 5 to 6 foot high platform which could be reached by a 
stairway. This boss and another witness observed claimant des
cending! the stairway twice on October 27, 1977. placing his hands 
on the |armrails and swinging to the floor with his feet in the 
air. Claimant did not appear to be in any discomfort although 
he had submitted a note from h'is doctor that day indicating that 
he was disabled. Claimant started that the swinging down the stairs 
did not bother his back.

The ALJ found that the burden of proof was upon claimant
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to prove by a preponderance of the evidence that the incident 
at work was a material contributing factor to his subsequent 
disability and his need for medical services. There was no 
certainty as to the date or time of the injury; the testimony . 
of the twa aa -workers had placed it in early September but' claimant stated it could have occurred on several different 
dates between August 29 and October 5, If it did actually 
occur in early September there was a lapse of almost two months 
before claimant first sought treatment from a doctor and during 
those two months claimant worked regularly at strenuous 
work. He was absent several times but the evidence indicates, 
that the excuse claimant gave to his employer for these ab
sences prior to seeing, the doctor was that he had been sick.

The ALJ found that although claimant did promptly 
report the fall to one of his bosses it was not apparently a 
significant injury because he did not immediately file a 
claim nor seek medical attention but continued to do stren
uous work. Claimant testified that he did complain of back 
disability to two bosses, however, they did not testify nor 
was it shown that they were unavailable. The ALJ felt that
the fact that they were not called must be construed against
claimant.

The employer questions whether a side injury could 
change location and later produce back symptoms. The ALJ felt 
that this possibly could occur, however, there was not expert 
medical proof in the record that it did occur in this particular 
case. Assuming that claimant did sustain a back injury, there 
was no expert medical proof connecting claimant's symptoms on 
October 27, 1977 with such’ an incident .which had occurred one or 
two months earlier.
evidence regarding what happened after the fall.

Also^ there were inconsistencies in the.

The ALJ was persuaded that actually claimant had 
fallen on the flat surface of the beam and rolled over. He 
concluded that although claim.ant suffered a fall sometime in early 
September v/hile at work, because almost two months elapsed between 
the date and the date he sought medical treatment and because 
during that period of time he worked regularly without complaint 
performing strenuous work the fall was not a material contributing 
factor to the condition for which claimant ultimately required 
medical services. He affirmed the denial.

The Board, on de novo review, finds that the incident 
was witnessed and that the evidence reveals that claimant did 
suffer a fall on the job. The only reason that the ALJ found 
the fall not to constitute a compensable injury was because, 
in his opinion, claimant had not sought medical treatment for 
almost two months after the alleged incident and he continued 
to perform strenuous work. This is not completely supported by 
the evidence in the record.

For a very short period of time claimant returned to
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his work on the,glue line, a relatively light job, however, a 
week following the incidsnt ll?;Was transferred to the finishing
department v;here he was engaged in very strenuous work which 
required constant bending overfwhile running the sanders. This 
caused a pull on.his back and he advised his boss of the discom
fort, The fact' that he did not file a claim has no bearing 
because! the evidence indicates: claimant had no idea v/hat was 
causingjhis *back symptoms at that time. Ultimately, the claimant 
was taken off the sanding job and put back on the glue line and 
his pain eased,. ' • .

There is no dispute over the fact that claimant did 
fall whale working; actual date claimant Jiell is not particularly 
material. The Board concludesithat the claimant fell and as a 
result of that fall suffered some disability to his back, either 
temporary or permanent in nature, v/hich ultimately required 
medicall attention. In all probability, had claimant remained 
on the glue line the ^temporary disability would have resolved itself |without any medical treatment, however, when he was 
transferred to the finishing department to do the job v;hich 
placed a constant strain on his .back, this exacerbated the initial 
injury and ultim.ately required. medical attention.

The Board concludes|that claimant did suffer a compen
sable injury when he fell and struck the stack of beams and that 
this was the onset of claimant's industrial injury, therefore, 
his claim should have been accepted and properly processed.

I ORDER

The order of the ALJ, dated March 16, 1978, is reversed
I f! Claimant’s claim isiremanded to the employer, a self- insuredi, to be accepted and for the payment of compensation, as 

provide!!, by law, commencing October 5, 1977 and until closed 
pursuant to-the prov-i-sions of ORS 656.268 .

fee bot
Claimant's attorney: is, awarded as a reasonable attorney 

h before the ALJ at the' hearing and at Board review, the
sum of ,$800, payable by the employer.

PATRICK 
Emmons,

WCB CASE NO. 77-328 SEPTEMBER 22, 1978
MANDELL, CLAI>IANT i
Kyle, Kropp & Kryger, :Claim^t's Attys. i

SAIF, Legal Services, Defense Atty.
Request I for Review by Claimant Ii (

i Reviewed by Board Members Moore and Phillips.
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Claimant seeks review by the Board of the order of the 
Administrative Law Judge (ALJ) which affirmed the Determination 
Order dated September 9, 1976 awarding no compensation to claim
ant and the denial of claimant's aggravation claim by the Fund.

(

Claimant, a 44-year-old custodian, alleges that on July 
1, 1976 he was cleaning a toilet with "power" cleaner and in
haled some of the fumes which caused him to cough, have diffi
culty breathing and resulted in a sore throat. The cleaning 
compound contained 76% hydrochloric acid which, when combined 
with water, will give off gaseous fumes.

Dr, Shultz diagfiosed an allergic reaction tp poison^
Dr. Miller diagnosed bronchitis and he continued to treat claim
ant for a short period of time. No doctor found claimant to be 
medically stationary nor released him for regular work, never
theless, a Determination Order dated September 9., 1976 closed 
claimant's claim with no award for compensation.

On September 15, 1976 claimant was hospitalized for 
shortness of breath and Dr. Mahoney, who is claimant's current 
treating physician, advised claimant's supervisor that claimant 
would be able to return to work on a full time basis by October 
21; however, before that date, he placed the claimant on ster
oid medication and said he would require regular follow-up 
treatment for at least the next 6 to 8 months. Claimant's 
exposure to the fumes had resulted in significant irritation 
of the large and small airways of his lungs, with some reduc
tion in his pulmonary function.

%

Claimant had worked half days from September 28 until 
October 4, 1976 when he stopped working upon the advice of Dr.
Mahoney.

On October 29, 1976 claimant was exposed to .smoke bombs 
which were placed in his home to rid the house of fleas; ex
posure to this chemical caused considerable tracheal bronchial 
irritation and again precipitated wheezing and shortness, of 
breath. The steroids. Prednisone, had caused claimant to 
have a high level of glucose and triglycerides and he was hos
pitalized 'for control of diabetes aggravated by the adminis
tration of the Prednisone which Dr. Mahoney reduced from 40 
mgs to 20 mgs per day. Dr. Mahoney stated claimant had no
ticed continued improvement.

In November Dr. Mahoney stated that claimant, on Sep
tember 23, had'had shortness of breath, scattered inspiratory 
and expiratory wheezing. His forced expiratory volume was 50% 
of normal. His opinion was that the reduction of claimant's 
pulmonary function was probably most related to the chemical 
solution at work. Claimant had become extremely sensitive to 
chemical irritants and he felt it was unlikely claimant would 
be able to return to any job which involved significant ex
posure to irritants which could cause reactive airway problems.
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dyspnea
Claimant denied that he had ever had any exertional 
or wheezing incidents prior to July 1, 1976.

The Fund, on December 19, 1976, denied claimant's ag
gravation claim which was based on Dr. Mahoney's October 5, 
1976 report which had indicated claimant was again disabled.

ing and
Dr. Mahoney, when deposed, stated that, after examin
treating claimant, he felt the, industrial injury

triggered the symptoms claimant experienced.
i
I The 7VLJ, after reviewing all of the evidence, found 

that claimant had a temporary exacerbation of an underlying 
problem; that once he had recovered from that problem he had

I Ino further pulmonary problems relating to the industrial in
jury. He concluded that the. Determination Order should be 
affirmed and also that the denial by the Fund of claimant's 
claim of aggravation should be'affirmed.

jThe.Board, after de novo review, reverses the order ofthe hhJ'-. ciaimant had not been found to medically station-
ary by any doctor at the time his claim was closed on Septem
ber 9, 1976. Dr. Mahoney definitely connected the claimant's • 
pulmonary problems to his work and found that it was necessary 
to treat claimant with steroid medication, namely. Prednisone. 
Unfortunately, this type of treatment caused claimant to have 
a diabetes condition-for which he had*to be hospitalized.

The medical evidence supports a finding that but for
the Steroid treatment necegeary to roliQVQ olaimant’s pulmonary problems claimant would not have had diabetes, therefore, 
the two conditions constitute one continuous injury. The Board 
further finds that claimant is 'not medically stationary at the 
present time and he is entitled to receive compensation for 
temporary total disability from July 1, 1976, the date of his 
injury, [and until his claim is jclosed’pursuant to ORS 656.268. 
Having found that the claimant'js claim remains in an open status, 
the question of aggravation becomes moot.I I ■ ■

ORDER

versed.
The order of the ALJ, dated September 13, 19-77, is re-

jThe Determination Order, dated September 9, 1976, is set aside and claimant's claim jis remanded to the Fund for the 
payment |of compensation as provided by law, from July 1,
1976 and. until the claim is closed pursuant to provisions 
of ORS 656.268.

jClaimant’s attorney is awarded as a reasonable attor
ney’s fee for his services.at Board review a sum equal to
25% of all of the compensation, 
ability and permanent partial d both for temporary total dis- 

isability, v;hich claimant may
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receive as a result of this order, payable out of said coin- 
pensation as paid, not to exceed $2,300.

WCB CACE NO, 77-7054
LINDA K, MISNER, CLAIMANT 
Dye & Olson, Claimant's Attys. 
Rankin, McMurry, Osburn, Gallagher & 
VavRosky, Defense Attys.

Request for Review by Employer

SEPTEMBER 22, 197B

Reviewed by Board Members Wilson and Phillips.
The employer seeks Board review of the order of the 

Administrative Law Judge (ALJ) which awarded claimant 22.5° 
for 15% loss of function of the right leg and 60° for'40% 
loss of function of the left leg; amended the Determination 
Order dated October 20, 1977 to read that claimant was en
titled to compensation for temporary total disability in
clusively from March 31, 1977 through April 12, 1977, less 
time worked, and temporary partial disability or temporary 
total disability, if the latter is in fact the case, less 
time worked, from April 13, 1977 through October 6, 1977; 
and stated that no offset of any kind could be made by tke 
employer against the award of permanent partial disability 
granted to claimant.

Claimant was injured on March 15, 1977 when she bent 
down to plug in a cold food unit and dislocated her right

thfss 9£ yeats pfevieuslyant had sustained an injury to her, left knee while taking a 
physical education course in high school. Dr. Teal had 
performed surgery on this knee. On March 15, 1977 claim
ant received■emergency treatment and lost no time from work 
until March 31. The dressings applied by Dr. Teal caused an 
allergy and the brace made the right knee worse. Claimant's 
right knee problems caused her to use her left knee and leg 
to a greater extent than normally and resulted in a second
surgery being performed on the left Knee on,May 19) 1977 byDr. Teal,. The recovery was uneventful.

At first Dr. Teal reported that the left knee opera
tion was not connected with the industrial injury to claimant's 
right knee and on August 2, 1977 he said claimant’s right knee 
was medically stationary and the impairment was minimal to 
moderate. On October-6, 1977 Dr. Teal again examined claim
ant's left knee and, although he found the condition about the 
same, he,stated that he wanted to amend his earlier opinion 
that claimant's left knee condition had nothing to do with the 
1977 injury to the right knee. He stated that although claim
ant did have pre-existing problems with the left knee, because
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she had to favor the right knee following the industrial in
jury the left knee problem became so severe that it required
Additional corrective surger.y.ivjv :.

On September 6, 1977 the carrier had requested the Eval
uation Division to issue a Determination Order relating only 
to the rtght knee injury, basing its request on Dr. Teal’s let
ter of August 2, 1977. On October 20, 1977 a Determination 
Order awarded claimant“compensation for time loss only and 
related the award solelv to the! right knee injury.

I
br. Teal rated the lefti knee impairment as SRd

on October 20, 1977 he reportedi that there was medical causa
tion between the right knee injury of March 15, 1977 and claim
ant's left knee surgery and disability therefrom.

Isased upon Dr. Teal's letter of October 20, 1977, 
Evaluation was requested to reconsider its Determination Order 
and evaiuate both the left knee^ and the right knee; however,. 
Evaluation did not have the authority to do this.

The ALJ found, bas^id ubdR thc lOQS of function, thatthe claimant,, had proven by a preponderance of the medical evi
dence, primarily Dr. Teal's report, that her right knee impair
ment represented a 15% loss of jfunction of that leg. The ALJ 
found that the left knee impairment represented a 40% loss of 
function. He concluded that these impairments were legally 
and medically caused by her on-|the-job injury of March 15,
1977. I !

The ALJ.further found ihat the Determination Order of 
October |20, 1977 should be amended as set forth in the open
ing paragraph of this order. He found, in fact, that compen
sation for temporary disability had been paid through October 23, 1977 and that apparently claimant'had returned to v/ork at 
a different job on November 11J 1977.

jThe ALJ allowed no offset against perm.anent partial 
disability awards made by his order on account of any over
payments of compensation for temporary disability.

!
The Board, on de novo review, finds that the medical 

evidence does not support the av/ards allowed by the ALJ for claimant's scheduled disabilities.. The Board concludes that 
claimant's loss-of function of Ithe right leg is in the mild 
category and that it is properly compensated for by an award 
for 10% iloss function of the right leg. With respect to the 
loss oflfunction of the left leg>, the Board concludes that 
the claimant has 25% loss of function.

|The ALJ's directive that no offset against the per
manent partial disability awards•may be made on account of 
any temporary disability overpayments is incorrect. The em
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ployer should be allowed to offset any overpayments of tem
porary total disability against payments of permanent partial 
disability awarded by the ALJ's order.

• ORDER

f ied.
The order of the ALJ, dated March 14, 1978, is modi-

Claimant is awarded 15° for 10% loss of function of 
the right leg and 37.5° for 25% loss of function of the left 
leg. These awards are in lieu of those granted by the ALJ.

Ths snipivyej: is viisst ^gsinst themade by the ALJ for permanent partial•disability any overpay
ment of compensation which it has made for temporary disability

In all other respects the ALJ's order is affirmed.

WCB CASE NO. 76-6523-E SEPTEMBER 22, 1978

HARLEY SHORT, CLAIMANT
David A, Vinson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Richard W. Butler, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which vacated the Board's Own Motion Or
der, dated October 26, 1976, which remanded claimant's claim 
for an- industrial injury sustained on January 11, 1968 to 
claimant's employer and its carrier, Aetna Casualty and Surety 
Company, to be accepted for payment of compensation commenc
ing March 12, 1976 and until closed pursuant to the provisions 
of ORS 656.278. The ALJ held that claimant had suffered a new 
injury on February 27, 1975 and that the responsibility therefor 
would be that of the carrier covering the risk at the time of 
that injury, namely, the State Accident Insurance Fund,

Claimant had sustained a compensable injury on January 
11, 1968 when he was struck by a jitney and suffered hip and~ 
right leg injuries. At the time he was employed by Unisphere, 
Inc., whose carrier was Aetna. Dr. Moulter diagnosed an acute 
lumbosacral strain. The claim was closed by a Determination 
Order dated May 7, 1968 with an award equal to 10% of the max
imum allowable for unscheduled disability.

In March 1969 claimant underwent back surgery and a 
second Determination Order of March 26, 1970 granted him ad-
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clitionai compensation “equal to 15% of ‘""the maximum. In Oct
ober 1971 claimant's symptoms increased, to-wit: he had in- 
stabiliiiy at the L4-5 interval! This v/as stabilized on Nov
ember 12, 1971 and in October 1972 Dr. Degge reported that 
claimant's condition was stationary; his symptoms mild to 
moderate. He recommended claimant be retrained for employ
ment which did not place heavy idem.ands on his back. On Nov
ember l\ 1972 a third Determination Order granted additional 
compensation equal to 10% of the maximum.

qqmpl.
jClaimant was 

aining of back
seen by Dr. Degge on February 3, 1973 

pain radiating down the right leg and 
Dr. Degge recommended the claim be reopened for temporary 
treatment. This was done and on June 19, 1973 claimant's 
condition was again found to be stationary by Dr. Degge and 
the claim was closed on August ,14, 1973 by the fourth Deter
mination Order which av/arded claimant no additional compen
sation for permanent partial disability. As a result of 
claimant's January 11, 1968 he ;now has received compensa
tion equal to 35% of the maximum. The fourth Determination 
Order was appealed and, after a hearing, affirmed by an ALJ.

m

m

jDuring 1973, claimant worked for a short period of 
time washing busesbut quit because of pain in his right 
side and leg; he remained unemployed but did look for work.

On February 26, 1974 claimant was examined by Dr. 
McHolick who reported that claimant had a solid two-level
fusion but he found som.e irritation of the riaht fifthI Ilumbar nerve root v;ith some paresthesias of his foot which 
have developed more recently. ;He thought the problem might 
be caused by a possible encroachment of the right fifth lum
bar nerve by a facet fixing screw, a part of the March 1969 
surgery!. [

I »

I On January 20, 1975 claimant went,to work as a court 
security officer for the Lane County Sheriff's Office under 
the CETA program. This job involved escorting prisoners to 
court and sitting in the courtiroom and doing other miscellan
eous duties. Claimant missed no time from work although he 
stated that he continued to have' back pain which was not severe

jOn February 27, 1975 claimant slipped and fell while 
delivering a car to the shop. ;He landed on cement on his 
right buttocks and experienced:pain down his back and right 
side which he described as feeling as though someone, had" 
stuck him with a needle. He sav; Dr. Koch who told him to 
take a fev; days off. Claimant I returned to work on March 3 
but .testified he seemed to get jprogressively worse and that 
sitting! in the courtroom on the hard benches caused his 
back and leg pain to become more severe. He filed a claim
which was accepted by the Fund as a non-disabling injury.
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On April 16, 1975 claimant was examined at the Vet
eran's Administration Hospital for a Compensation Review,
At that time he complained of pain in the mid-lumbar area 
radiating into the right buttocks, thigh, calf, foot and 
little toe. Dr. McVay diagnosed a post-op. spine fusion
and laininQGtoray for deg@n@ratiu§ disc disease with residual
neuropathy; she stated she did not feel that claimant would 
show any improvement v;ith regard to the neuropathy or symp
toms which he presently had but that his condition was sta
tionary.

The claimant testified that in December of 1975 the 
two toes on his right foot would become numb after sitting 
for 15 minutes and after walking. He stated that he had 
not had this symptom prior to the 1^.75 fall. He also said 
that after the fall he had a sharp pain which would hit his 
back and go out to his right side.

Claimant was seen by Dr. Fletchall in September 1975 
who stated that claimant had related his difficulty to an 
accident on February 27, 1975. Dr. Fletchall felt the claim \ 
should be reopened and made an appointment for claimant to 
be examined by Dr. Robertson; he suggested claimant not work 
\^htil after the examination. Claimant ceased work approxi
mately September 3, 1975.. Claimant was examined by Dr. Robert
son on September 29, 1975 who diagnosed a mild radiculitis at 
the S.-l nerve root distribution. He stated claimant related 
his pain to an incident in February 1975. For reasons not 
pertinent to this case. Dr. Robertson discontinued treating 
claimant.

On November 12, 1975 Dr. Dunn, a neurologist, examined 
claimant and diagnosed a probable pseudoarthrosis of the
L4-5 fusion and a possible B1 58fflp5?assion, right. Hqrecommended a myelogram which, when taken-on December 16, 1975, 
was essentially normal.

On December 16, 1975 claimant was seen in consultation 
by Dr. Gilsdorf who reported that following claimant's second 
fusion claimant continued to experience intermittent low back 
pains with paresthesias in his right lower extremity and numb
ness in the right foot on prolonged sitting. He reported that 
claimant stated he had had no new symptoms since the February 
1975 incident but that the old symptoms had increased in 
severity. Dr. Gilsdorf felt claimant continued to have symp
toms of mechanical low back pain as well as .radiculopathy 
which appeared to involve the SI root on the right. This 
could be due either to encroachment in the canal of the bone 
proliferation or post-surgical, herniated disc fibrosis.
Dr. Gilsdorf was of the opinion that the mechanical symptoms 
in all probability arose from the derangement at the upper 
level of the fusion mass but he was unable to absolutely ' 
rule out a pseudoarthrosis.

-370-



m

|The Fund, on December Id, 1975, denied claimant's re
quest to reopen his claim for the February 27, 1975 injury 
as a disabling injury on the bahis that claimant's present 
g^ndition for which he was bein'g treated was not the result 
of his FjCbruary 1975 injury butj rather of a pre-existing con
dition on-going since January 1968.

lOn May 28, 1975 claimant participated in a physical 
agility Itest conducted by the Lane County Sheriff's Depart
ment w'hilch included pushing a vehicle, climbing an eight-foot 
wall, doing sit ups, running a dOO-yard obstacle course and 
dragging a 170-pound dummy. Claimant passed the test but

t^he day after he took it he suffered with back
pain. iI . ' '

After claimant's request to reopen had been denied he 
petitioned the Board to reopen ‘his 1968 claim pursuant to ORS
656.278.- This presented a question of whether or not claimant's 
present condition resulted from a new- injury and was the re
sponsibility of the Fund or from an aggravation of his 1963
injury and the' responsibility pi

I

The Board referred the .matter to its Hearings Divi
sion to take evidence on this ilssue and, after a hearing, an 
ALJ recommended that the Board remand claimant's claim for 
the January 11, 1968 injury. The ALJ at the same time issued 
an order upholding the- Fund's denial which, upon appeal, was 
affirmed by the Board and is presently pending in the Oregon 
Court of Appeals. j ■

After the issuance of the Board's Own Motion Order on 
October 26, 1976 the employer requested a hearing pursuant 
to ORS 656,278 (3) and, after a ;hearing, the present ALJ is
sued' his order with the findings and conclusions as set forth 
in the opening paragraph of this order.

iThe Board, on^de novo review, has carefully reviewed 
the medical reports and finds i-hat it is still in agreement 
V7ith the findings and conclusions reached by the first ALJ, 
namely,|that claimant did not sustain a new injury in Feb
ruary 1975 but that his present condition resulted from an 
aggravation of his January 11,!1968 industrial injury.

j The medical reports indicate that claimant from 'the time ofjhis 1968 injury continued to experience symptoms 
of low back pain with radiation into his lower right ex
tremity 1 After the closure in,11973 but before going to work 
for Lane County claimant continued to experience symptoms 
and in 1974 was seen by Dr. HcHolick who reported that claim
ant's symptoms involved low back' pain and paresthesias of the 
right foot and he felt at thatjtime that claimant's symptoms 
suggested encroachment of the nerve root, a diagnosis very 
similar to that of Dr. Gilsdorf which was made following the 
incident of February 1975. ‘
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Claimant had testified that he continued to experience 
these symptoms when he went to work for Lane County and he 
reported to Dr. Gilsdorf that prior to February 1975 he ex
perienced both back pain and numbness of the right foot. The 
incident on February 21, 1975 resulted in claimant losing 
only three days of work and after he returned he continued
working until September 1975. Between February and September 
1975 claimant was able to successfully pass a rather stren
uous agility test and apparently able to work, albeit he did 
work with pain.

In the present case before the Board, the ALJ concluded 
that responsibility could not be placed upon the employer un
less there was competent evidence that a medical-causal re- 
lSti«H5hip SiiiStS'a th? employment and the ,alleged dis-
ability. The possibility that there was such relationship 
V7as not enough; the medical evidence must show with reasonable 
certainty that they are related. He found that there was 
sufficient evidence to show the m.edical-causal relationship; 
however, the Board disagrees. The evidence indicates that 
the incident which occurred on February 27, 1975 did not con
tribute independently to claimant's injury but merely re
quired continuing treatment which had commenced immediately
following claimant's 1968 injury and represented a recurrencsof the symptomatology resulting from that 1968 injury.

The Board concludes that the ALJ erred in vacating 
the Board's Own Motion Order dated October 26, 19,76 and that 
said order should be reinstated in its entirety.

The Board finds that the present case is a perfect
example of the "merry-go-round" effect produced by the pro-visions of ORS 656.278. After the expiration of a worker's 
aggravation rights the worker may apply to the Board for the 
exercise of its own motion jurisdiction granted by ORS 656.278 
•and if the worker is successful he cannot appeal even though 
the award may not be as generous as the worker anticipated. 
However, if the worker is granted some relief the employer 
or the Fund may request a hearing and, after this hearing, 
the ALJ will issue an order which may be appealed under the 
provisions of ORS 656.289 and 656.295.

G

That is exactly what happened in this case. The 
first ALJ found that claimant had aggravated his earlier 
industrial injury, the carrier liable for the risk at that 
time appealed and the second ALJ found that claimant had 
sustained a new injury in 1975. The end result of this 
entire matter is that claimant has had up to the present 
time three hearings before an A.LJ and two before the Board 
and the matter is still not fully resolved inasmuch as the 
first ALJ's order sustaining the denial of the 1975 claim 
by the Fund is pending judicial review by the Oregon Court 
of Appeals.

O
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In the Board's opinion jthe procedures provided by 
ORS 656.278 beg for prolonged and repetitive litigation 
which is' neither in the interes|t of the v/orker, the employer 
or the public generally. '

ORDER
|The order of the ALJ, dated April 7, 1978, is reversed
I IiThe Board's Own Motion Order, dated October 26, 1976, 

is reinstated in its entirety. |

'Claimant's attorney is jawarded as a reasonable attor
ney's fee for prevailing at Board review a sum of $200, pay
able by'the employer, Unisphere, Inc., and its carrier, Aetna 
Casualty and Surety Company.

j WCB CASE NO. 76-4902; SEPTEMBER 22, 1978

CARL- ST^RR, CLAIMANT ' ; ' '
Pozzi, W|ilsonAtchison, Kahn &| ■

O'Leary, Claimant's Attys. i •
SAIF, Le'gal Services, Defense Atty.Order oJ Remand i

On January 5, 1978 the 'Board entered its Order on Re
view in the above entitled matter which affirmed and adopted 
the Opinion and Order of the Administrative Law Judge, dated June 3, |l977, which had granted claim.ant 256° for 80% unsched
uled permanent pari;.ial disability.,

II ,iOn January 27, 1978 claimant, by and through his at
torney, Ipetitioned the Oregon Court of Appeals for judicial 
review of the Board's order and, on September 8, 1978, the 
Board received from the Oregon jCourt of Appeals its Judgment 
and Mandate v/ith instructions to enter- an order in accordance 
with its decision and opinion granted on July 5, 1978, to-wit: 
that claimant is permanently arid totally disabled.

|The Board, in compliance with the Judgment and Mandate 
of the Oregon Court of Appeals,! hereby finds claimant to-be 
entitled to compensation for permanent total disability from 
and after the date of this order.
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GENEVA TAYLOR, CLAIMANT 
Dye & Olson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty 
Request for Review by Claimant

WCB CASE NO* 77-6 373 SEPTEMBER 22, 1978

m
Reviewed by Board Members Wilson, Moore and Phillips.

Claimant■seeks review by the Board of the order of the 
Administrative Law Judge (ALJ) which directed the State Acci
dent Insurance Fund to pay 10% penalties on all compensation 
for temporary total disability due and owing claimant from 
September 13, 1977 until November 22, 1977 but ruled that the 
Fund had properly paid claimant the compensation for tempor
ary total disability and the penalties assessed by the order 
of an ALJ entered on September 13, 1977; however, he did 
direct the Fund to pay claimant's attorney a reasonable attor
ney's fee in. the sum of $300 for unreasonable delay in making 
these payments for temporary total disability.

Claimant sustained a compensable injury on September
10) Uli slis-slipped and dsll wdfKing as a house- >keeper for Sacred Heart General Hospital. The claim was first 
closed by a Determination Order dated July 17, 1975 whereby 
claimant was awarded 160° for 50% unscheduled low back disa
bility; she was also awarded compensation for temporary total 
disability from September 12, 1974 through June 11, 1975. 
Claimant requested a hearing on the issues of extent, of her. 
permanent disability and her entitlement to time loss bene
fits for the worsening of her condition due to a broken foot 
she sustained on April 15, 1976.

After a hearing, ALJ Gayle Gemmell issued her Opinion' 
and Order on September 13, 1977 which directed the Fund to 
reopen claimant's claim and to pay claimant compensation for 
temporary total disability from and after June 18, 1976, the 
date claimant entered the hospital for surgery, and until 
the claim was closed pursuant to ORS 656.268, This order 
also directed the Fund to pay the claimant additional compen
sation equal to 25% of all compensation due and owing to claim
ant from June 18, 1976 to the date of the ALJ's order (Septem
ber 13, 1977).

The ALJ had held that Dr. Golden's letter of August 4, 
1976 which informed the Fund of claimant's back surgery in 
June 1976 met the requirement for a valid aggravation claim 
and that inasmuch as the Fund received this report at least 
by October 22, 1976 and thereafter did nothing to process the 
claim as required by law that such conduct constituted unrea
sonable delay and resistance to the payment of compensation 
and entitled claimant to penalties and attorney fees.

-374-



M J

1978 .
The AL J' s order was affirmed by the Board' on March 6

nw ^^ileged that the Fund failed to pay 
her thelfull time loss benefits ordered by ALJ Gemmell and 
requested a hearing on that issue and, at the time of the 
hearing; raised a second issue,| to-wit: the Fund's failure
to make timely payment of this icompensation to claimant.

The Fund, replying to claimant's contention that it 
did not comply with the terms of' the ALJ' s' order of September 
13, 1977, said that it had previously paid claimant compensa
tion for permanent partial disability pursuant to the Deter
mination Order of July 17, 1975 for a substantial portion of the period for which ALJ Gemmelil had ordered the payment of 
tem.porary total disability benefits, namely, a sum equal to 
$5,497.01 and that it had, in effect, transferred that amount 
to be applied against the compensation for temporary total 
disability ordered by ALJ Gemmell leaving a balance of $524.19 
due claimant for the period between June 18, 1976 and November 8, 1977J The Fund further offered evidence that on November 
8, 1977 jit issued its check in ,the amount of $524.19 and, 
therefore, claimant had been completely paid for all of the 
benefits, including penalties, |which the previous order had 
directed it to pay claimant. [

I ,
IThe present ALJ agreed'that the Fund had complied 

with the previous order but he|found that there had been a 
lapse of 56 days after the issuance of the ALJ's order of 
September 13, 1977 and. the payment of the balance due claim
ant and I this constituted unreasonable delay in the payment 
of compensation. He ordered the Fund to pay claimant compensation equal to lO'o of all iemporary total diealjility dus
and owing claimant from Septenfier 13, 1977 until November 22, 
1977 and to pay claimant's attorney as a reasonable attorney’s 
fee theisum of $300. i

•The Board, on de novo review, finds that the m.atter. before it is purely legal; the Ifacts are not in dispute. The 
question to be answered is v/hether or not a carrier may off
set payments for permanent partial disability which it pre
viously |had been ordered to pay against an award of compensa
tion for temporary total disability over the sam.e period of 
time or I a portion of that period of time.

The ALJ relied on the ruling in the case of Walter
Held, WCB Case No. 73-1324, to
from the holdings of Horn v. Timber Products, Inc., 12 Or

distinguish the present case
App 365 and Wingfield v. National Biscuit Co., 8 Or App 408, 
statingithat although Horn and Wingfield appear on the sur
face to establish that claimant is entitled to receive com
pensation for temporary total disability and permanent partial 
disability for the same period of time a careful analvsis will
reveal that the court actually did not make such a holding.
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In Re id, the ALJ's opinion, which was affirmed by the Board 
on review, held that payment of permanent partial disability 
would not continue after claimant had been placed in a status 
of temporary total disability. The ALJ felt that this logic, 
i.e., that a worker is not entitled to receive compensation 
for permanent partial disability and temporary total disabil
ity for the same period of time, applies to past paid permanent 
partial disability benefits, especially where such benefits 
were not paid to claimant in a lump sum as was the case in 
Wingfield.

The majority of the Board agrees with the ALJ that 
when a claim is reopened for the payment of compensation for 
temporary total disability the claimant is not entitled to
fQCQivQ Gontinuing payiriQnte for pormanont partial digability
which previously have been awarded' by a Determination Order 
or any other order.

The purpose of the Workers' Compensation Act is to 
provide an injured worker with compensation for his industrial 
injury. During the period that the worker is temporarily but 
totally disabled obviously the worker can earn no wages; when 
the worker's condition becomes medically stationary if the 
evidence indicates that he or she cannot be completely re
turned to the condition he or she was in prior to the indus
trial injury then the worker is awarded compensation for per
manent partial disability, i.e., an award to compensate for 
the loss of wage earning capacity suffered as a result of the 
industrial injury. VJhether the worker is receiving temporary 
total disability benefits or permanent partial disability 
benefits the basis is still the same; he or she is being 
compensated for -sustaining an industrial injury which may be 
either temporary or permanent in nature.

In this aass claimant filed a claim for aggravationand for extent of disability. ALJ Gemmell found that the claim 
for aggravation should be accepted as of the date claimant was 
admitted for surgery; however, during a portion of this time 
claimant had been receiving payments for permanent partial dis
ability as a result of an earlier Determination Order award.
In such cases only a "paper" transaction is required. The 
payments for permanent partial disability are changed to re
flect payments for temporary total disability; this results
in no adverse affect on claimant's rights "to receive compensa
tion for an industrial injury; when claimant's condition again 
becomes stationary and his claim is closed claimant is entitled 
to receive a newly determined award for permanent partial dis
ability.

There have been cases where, 'through an error or mis
take on the part of the carrier, a worker has received compen
sation for both temporary total disability and permanent par
tial disability during the same period of time and the Board 
has consistently held that the worker is entitled to keep all

-376-



of the compensation received. jHowever, in this case, no error 
or mistake was made by the carrier; the ALJ, in her order of 
Septem.ber 13, 1977, did not provide for' an offset nor did she 
prohibit it. ' '-j ■

I The majority of the Board concludes that under the cir
cumstances of this case, the Fund properly applied the compen-sation for permanent partial disability which it had previously
paid claimant pursuant to the Determination Order of July 17, 
1975 against the compensation for temporary total disability ordered I by ALJ Gemmell's orderiof September 13, 1977 and that 
the order of the ALJ presently I before it should be affirmed
in its entirety. i ■ .

I ORDER
, II The order o£ the ALJ, dated April 12, 1979, 15 SftilfWSd

Board Member Kenneth V.j Phillips dissents as follows:
I find the instant case to be -squarely within the hold- 
Horn V. Timber Products;. Inc. > 12 OR App 365 , 507 P2dings of

36 (1973). I ' ■
Claimant was awarded $11,200 for loss of earning capa

city. Loss of earning capacity under Oregon Law is not related 
to time I loss. i

I I
I iiClaimant was-awarded by ALJ Gemmell's order time loss 

from June 18, 1976 until such time as the aggravation claim 
was closed as provided by statute.

Those are two different and distinct awards for two 
separate purposes.

I
; In the absence of a specific order by the ALJ author

izing suspension of permanent partial .^disability payments for 
the period during which temporary total disability paymients 
were ordered the carrier had no authority to unilaterally take 
the offset and was wrong in doing ^so.

i i

; !;I would respectfully dissent from the majority opinion 
and order temporary total disability payments to begin as did the 
order of September 13, 1977 and order payment of penalties against 
the entire temporary total disability payments due and owing as
did the.order bf September 13, 
April 12, 1978.

1977, thus reversing the order of

Respectfully submitted.

Kenneth V. Phillips, Board'Member
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CLAIR VANDEHEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's. Attys.
Don G. Swink, Defense Atty.
Own Motion Determination

WCB CASE NO. 76-5286 SEPTEMBER 22, 1978

Claimant suffered a compensable injury to his right 
shoulder and neck on September 29, 1969 when he fell approxi
mately four feet. After conservative treatment, his claim 
was closed in November 1970 with no award for permanent dis
ability.

Beginning in March 1973 claimant was seen by numer
ous doctors, both for physical problems and psychological prob
lems; the latter arising out of his physical disahility. Ref
eree Fitzgerald, on March 24, 1977, ordered claimant's claim 
reopened for active psychological care by Dr. Hickman.

, Dr. Hickman is presently working with claimant and his
vocational rehabilitation counselor with the goal of helping 
claimant become self-supporting in his own retail shoe business. 
Claimant has 10 years experience in this type of work on a 
part-time basis but Dr. Hickman^ feels that one more year of care 
and rehabilitation efforts is needed.

Dr. Baskin, on August 3, 1978, indicated that he found 
no objective physical findings of impairment.

The carrier, on August 29, 1978, requested a determin
ation of claimant's present disability. The Evaluation Division
of th@ Workers' Compensation Department recommended that claim-ant be granted time loss benefits from January 4, 1977 through 
August 29, 1978, the date the carrier requested the claim be 
closed.

The Board concurs in this recommendation.

ORDER

Claimant is hereby granted compensation for temporary 
total disability from January 4, 1977 through August 29, 1978, 
less time worked.

Claimant's attorney has already been awarded a reason
able attorney's fee by the Opinion and Order of March 24, 1977
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WCB CASE NO. 77-5039 SEPTEMBER 22, 1978

ROY WILLIAMS, CLAIMANT*
Fulop & Gross, Claimant's Attysl 
Breathouwer & Gilman, Defense Attys 
Request tor Review by Employer 1 
Cross-appeal by Claimant i

Reviewed by Board Members Wilson and Moore.
I

iThe employer seeks Bear'd review of the Administrative 
Law Judge*s (ALJ) order wKich granted claimant compensation 
equal to 32° for 10% unscheduled low back disability. .The 
employer contends that claimant- has suffered no permanent disability |as a result of his injury; claimant contends that the 
av;ard is inadequate. |

I ^ j
jThe Board, after de novo reviev;, affirms and adoptst jthe Opinion and Order of the AL’J, a copy of which is' attached 

hereto and, by this reference, |is made a part hereof.

I ■ lORDBR; 1I . 'The order of the ALJ, dated March 29, 1978, is affirmed,
1Iciaimant's attorney is |hereby granted a reasonable attor

ney's fee for his services in connection with this Board review 
in the amount of $200v payable |by the carrier.

, WCB CASE NO. 77-3213;
I I

ARLIE J.j BAKER, CLAIMANT jA. C. Roll, Claimant's Atty. j
SAIF, Legal Services, Defense Atty 
Request Jfor Review by—Claimant j

SEPTEMBER 28, 1978

Reviewed by Board Members Moore and Phillips.
fclaimant seeks Board review of the Administrative Law 

Judge's JALJ) order which affirmed the Fund's denial of her 
claim for an aggravation and dismissed her request for hearing.

The Board, after de novb-review, affirms and adopts ■ 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

I ORDER ’ , '

The order of the ALJ, dated April 25, 1978, is affirmed
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NANCY BORDEN, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith, 

Defense Atty.
Reguest for Review by Claimant

WCB CASE NO. 78-780 SEPTEMBER 28, 1978
O

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge',s (ALJ) order which granted her compensation equal to 
45° for 30% loss of the left leg.

. I

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,' is made a part hereof.

fivTfi&A

ORDER
The order of the ALJ, dated April 28, 1978, is af-

WCB CASE NO. 77-7822
JOHN DILWORTH, CLAIMANT
D. Richard Hammersley, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Denying Motion

SEPTEMBER 28, 1978 O

.On September 5, 1978 the State Accident Insurance Fund 
filed a request for Board review of the Administrative Law 
Judge's (ALJ) order entered in the above entitled matter.

On September 8, the Fund filed a motion requesting 
the Board to summarily reverse the ALJ's order of August 25, 
1978 in its entirety and,remand the case to the Hearings Div
ision with directions to grant to the Fund a change of ALJs
before whom the Fund could present evidence in suppdrt 6£ itS 
position.and who was not so personally prejudiced against the 
Fund's attorney as to prevent the giving of a hearing.

OAR 436-83-325 provides for disqualification of an 
ALJ by the filing of an affidavit of prejudice with the Pre
siding ALJ before the hearing is held. In this case the 
hearing has been held and a request for review of the ALJ's 
Opinion and Order entered as a result thereof has been filed 
by the Fund. Furthermore, the Board finds nothing in the 
affidavit in support of the Fund's motion which convinces.it 
that it should summarily reverse the ALJ's Opinion and Order.

(3
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I Therefore, -the Board concludes that as soon as it receive's the file in the abovel entitled matter the Board re
view should be processed in accordance with the provisions
of 0R5 |656: 235. Should th@ Board find that tho ALJ has
improperly, incompletely or otherwise insufficiently devel
oped orj heard the case it may remand it to the Hearings Division t'o be retried; otherwise!, an Order on Review should 
be entered.

! Furthermore, the motiohof the State Accident Insur
ance -Fund dated September 8 , 1978 should be denied in its 
entirety* i

i
IT IS SO ORDERED. • ' '

WCB CASE NO. 77-6942
IMARY L. FERGUSON (JORDAN), CLAIMANT 

Evohl F. Malagon, Claimant's Atty, 
Jones,Lang, Klein, Wolf & Smith,

Defense ftttysi |Request]for Review by Employer!

SEPTEMBER 28, 1978

Reviewed by Board Members Wilson ahd Moore.
1The employer seeks Board reviev^; of the Administrative 

Law Judge's (ALJ) order which granted claimant compensation 
ec^ual to 64® for 20% unscheduled low back disability.

1
I The Board, after de novo review, affirms and adopts 

the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by'this reference, jis made a part hereof.

I. • .! ORDER
i I!The order of the ALJ, dated April- 26, 1978, is affirmed.
I I
!Claimant's attorney is Ihereby granted a reasonable attor

ney's fee for his services in connection with this Board review 
in the amount of $250, payable |by the carrier.
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BARBARA FOSS, CLAIMANT
John M. Parkhurst, Claimant's Atty
SAIF, Legal Services, Defense Atty
Own Motion Determination onReconsideration

SAIF CLAIM NO. GD 66126 SEPTEMBER 28, 1978

m

On July 19, 1978 the Board issued its Own Motion Deter
mination in the above entitled matter granting claimant com
pensation for temporary total disability from July 1, 1976 
through April 25, 1978, less time v?orked.

On August 13^ l'978 claimant^, by and through her attor
ney, requested the Board to reconsider this Own Motion Deter
mination on the basis that claimant’s treating physician, Dr.^ 
Cherry, did not concur with the opinion of the Orthopaedic Con
sultants but was of the opinion that claimant was still not 
medically stationary and able to return to work.

The Board now is asked to reconsider whether or not 
claimant's condition is presently medically stationary and, 
if so, the extent to which she has suffered permanent partial 
disability as a result of the industrial injury to her back 
and the psychological disability arising therefrom. It is 
alSA thAt dlaimaht's bb A IfSafibh-
able attorney's fee.

The Board, .having reconsidered all of the medical evi
dence in the file, concludes that there is no -justification 
for finding that claimant's condition was not stationary on 
April 25, 1978, the date claimant was examined by the Ortho
paedic Consultants'who felt claimant had been adequately com
pensated for her unscheduled disability by the av7ards pre
viously received which equaled 35% loss of function of an 
arm for such unscheduled disability.

The Board finds nothing in the record to indicate 
that claimant's attorney had actively and meaningfully par
ticipated in behalf of claimant's request for own motion 
relief prior to the time the Own Motion Determination was 
entered on July 19, 1978, therefore, until it is so advised 
by claimant's counsel that he did perform such services, 
the Board finds that he is not entitled to an attorney's 
fee.

%

ORDER
The motion for reconsideration of the Board's Own 

Motion Determination entered on July 19, 1978 in the above 
entitled matter is hereby denied.
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m
WCB
WCB

CASE
CASE

NO.
NO.

76- 5851;
77- 2452:

SEPTEMBER 28, 1978

LONNIE F;RASURE, CLAIMANT '' ;
Yturri, 'Rose & Burnham, Claimant's Attys.Lindsay/j Nahstoil) Hart, Ntil

Defense Attys. i
.Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys. 
Request 'for Review by Agripac 
Cross-request by Claimant

Reviewed by Board Members Wilson and Moore,
' i
Leatherby Insurance Company requested Board review of 

the Administrative Law Judge's (ALJ) order which found claim
ant's post-Septem.ber 13, 1975 disabling low back condition was 
a new injury, not an aggravation of the pre-existing injury; 
found his claim was not barred as against its insured, Agripac, 
Inc., for untimely notice of claim pursuant to ORS 656.265, 
and awarded claimant 240° for 75% unscheduled disability.

I
I I ' ^Claimant filed a cross-request of that portion of the ALJ' s or'der which found the employer, Permaneer Corporation, 

and its carrier, Chubb-Pacific indemnity Group, also were not 
responsible for his claim. ,

I * ^There are two claims involved in this matter.
Claimant appealed the denial by Leatherby on March 28, 

1977 of responsibility of claimant's post-September 13, 1975 
disabling low back condition. Leatherby contends claimant 
had sustained an aggravation of. a prior industrial injury 
rather than a new injury (WCB Case No, 77-2452).

|ciaimant also appealed the adequacy of the Determina
tion Order dated July 8, 1976 relating to the accepted com
pensable injury claimant sustained to his low back and right 
leg on January 13, 1972 while employed by Permaneer (WCB Case 
No. 76-5|851) V7hich granted claimant additional compensation 
for temporary total disability ,but, no av;ard for permanent partial jdisability in addition jto that previously granted by 
Determination Orders dated December 4, 1972 and June 5,
1974, to-wit: 15° for 10% loss of the right leg and 96°
for 30% unscheduled low back disability

ICuring 1975 claimant was accepted as a vocational re
habilitation client for retraining purposes and attended 
school as a machinist. He compileted this course on Mav 9, 
1975 and on June 10 claimant was placed in an on-the-job 
training program as a machinistj apprentice, working in Cor
vallis. His duties involved custom work, not production 
work. Claimant was also involved in general cleaning up
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and shipping and receiving which he classified as moderate 
work rather than light or heavy. The evidence indicates 
his work performance and progress in his training program 
both were satisfactory. At times his back was symptomatic 
but he lost no time from training or work. He was termin
ated from his machinist job because of economic conditions.

O
In September 1975 claimant was employed as a laborer 

by Agripac, also located in Corvallis. On his first day at 
work on September 13, 1975 his job duties involved shovel
ing corn from underneath the machinery (fast repetitive work 
which involved lifting, bending and stooping). Claimant’s 
back became symptomatic; he experienced, severe back pain 
which radiated down both legs; it came on gradually without 
any specific traumatic event. The following work day, Mon
day, September 15, 1975, claimant was placed on production 
work sorting beets which involved prolonged standing.
Claimant reported to his supervisor at Agripac that his 
back was hurting because of the shoveling activities and 
he requested lighter type work. No light work was avail
able and claimant terminated his job before the close of 
the second day.

On September 15, claimant sought further medical
treatment because of his chronic back condition. M-rays 
revealed nothing extra-ordinary and Dr. Lohr diagnosed an 
acute lumbar back strain with a history of post-operative 
laminectomy. He referred claimant to Dr. Tsai who diagnosed 
severe lumbar strain with bilateral L5 nerve root irritation, 
more marked on. the right side. Conservative treatment 
failed to improve claimant's condition and on February 25, 
1976 a second low back surgery was performed.

Q

Chubb-Pacific reopened claimant’s original claim 
because of his post-September 13, .1975 disabling low back 
condition and commenced paying time loss benefits and med
ical benefits. It processed the claim to closure, treating, 
claimant’s claim as a valid aggravation claim because of 
the medical information submitted by Drs. Lohr and Tsai af
ter the September 13, 1975 incident. The claim for the 
January 13, 1972 injury was closed for a third time on July 
8, 1976 with an award of compensation for temporary total 
disability only.

The ALJ found that claimant had not been symptom 
free since his industrial injury of January T3, 1972, that 
he.had experienced chronic back pain, limitation of motion 
of his back and radiating pain down and throughout his 
right leg since that date. Claimant has experienced sub
stantially the same symtomatologies since his work activ
ities at Agripac after September 13, 1975 except he has 
an additional symptom, i.e., a radiating pain down and 
throughout his left leg. O
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o
The ALJ found that since the January 13, 1972 injury 

claimant had experienced residual physical limitations on 
activities v.^hich require lifting, bending, stooping and 
so for'th. His residual physical limitations since his 
Actrvi|ties at Agripac after September 13 , 1975 were sub
stantially similar except, according to claimant, they are 
now more severe.

O

I The ALJ found that the medical evidence established 
that claimant's work activities at Agripac on September 13, 
197 5 v;ere a material contributL'ng factor to claimant's need 
for further medical treatment^ -including his low back surgery. I Dr. Tsai stated that \vithin all reasonable medical 
probability claimant would not ^have needed In1975 and the preceeding medical care in 1975 had it not been 
for claimant's work activity on September 13, 1975 at Agri- 
pac. :

Claimant did not file'a claim against Agripac until 
February 9, 1977, however, the ALJ found that claimant’s 
failure to file a formal claim earlier was because he was 
being paid v;orkers ' compensation benefits by Chubb-Pacific 
on the I basis of an aggravation claim; also claimant did not 
feel that he had received a nev; injury at Agripac. Claimant 
had never been completely symptom free since h-is original injury'and no traumatic event^had occurred on that first 
day at IAgripac;his,back simply became more and more painful 
.as he was doing his shoveling.

1 ;
' Although Chubb-Pacific had never formally denied 

claimant's aggravation claim a!nd, in fact, had processed 
the claim to closure, nevertheless, it requested an order 
pursuant to ORS 65^.307 desi^hati ng a paying agent. No
order was issued. 1

O

j The ALJ found claimant|,' who'was 36 years old, has a formal 10th grade education but other than his vocational 
training as a machinist apprentice has no other formal edu
cation or training. -His work experience has been restricted' 
to jobs which required physical or manual labor and the phy
sical limitations placed upon claimant by his physicians in
dicate that in all probability: he will not be able to return 
to that type of work. At the present time claimant is oper
ating aj gas station and motel complex in Ontario, Oregon; his 
duties involve relatively light work.

j I
: The ALJ found that claimant's present income v;as sub

stantially less than the income he earned at his prior occu
pation or machinist apprentice] He found that claimant was 
credible and concluded that claimant's post-September 13,
1975 disabling low back condition- was compensable as a new 
injury. ^ The shoveling activities in which claimant engaged 
on thatlday severely increased Ihis low back condition and 
Drs. Gallo, Lohr and Tsai all causally related claimant's
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post-September 13, 197^ disabling back condition to these 
activities and concur that they were material factors to 
claimant's subsequent disabling low back condition which re
quired surgery.

The ALJ concluded that the claimant's claim for a 
new injury was not barred by his untimely filing of his
claim purguant to ORS 656.265(1). Although tho claim wagnot timely filed, Agripac was advised of' when, where and 
how claimant's injury occurred. • The evidence indicates that 
claimant advised his supervisor that his back hurt him be
cause of the shoveling activities and that as such pain pre
cluded continuing the job; therefore, he .asked for lighter 
work. Not being able to obtain it, he terminated. This was 
sufficient to remove the bar to claimant's claim for a new
injury [ORS 656.265(4)(a)].

With respect to the adequacy of the Determination 
Order dated July 8, 1976 the ALJ concluded although the evi
dence does not support a finding of permanent total disabil
ity, it does indicate that claimant has had a substantial 
reduction in his potential wage earning capacity. Claimant.'s 
physical condition affects his ability to perform heavy work 
in the general labor market which requires repetitive lift-’ 
ing, bending, s1;:99ping, e^tc. AiS?/ ability ^9
return to his vocational retraining occupation, i.e., as a 
machinist apprentice, has been substantially impaired.

The ALJ concluded, after' considering claimant's phy
sical impairment and residuals, his age, education, training 
and experience, that claimant was entitled to an award of 
compensation equal to 240° for 75% of the maximum allowable 
for unscheduled disability.

He also ordered Leatherby to make such necessary mone
tary adjustments with Chubb-Pacific to reimburse it for any 
compensation paid claimant, or on claimant's behalf, regard
ing his post-September 13, 1975 disabling low back condition, 
including time loss benefits, medical benefits and any awards 
of compensation made under the Determination Orders in WCB 
Case No. 76-5.851 and ordered Leatherby to pay claimant's at
torney, a reasonable attorney's fee in the amount of .$1,500.

The Board, on de novo reviev/, agrees with the find
ings and conclusions of the ALJ with the exception of the 
award of 240°, an increase of 144° over the previous award 
granted claimant. The Board finds that the medical evi
dence does not-support such an award. Claimant has.lost a 
substantial amount of his wage earning capacity, however, he 
is young and even with his physical limitations there are 
many jobs which he can be trained to do that are within his 
physical capabilities.
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IV .

The Board also finds that although the third Deter
mination Order issued on July 3!, 1976 refers to claimant's 
injury of January 13, 1972, nevertheless, based upon the 
fiii'wings 99ntiU5i9ns of the ALJ that claimant suffered,
a new injury on September 13, 1'975, the date of the third 
Determination Order should be considered ‘as the commencement 
of claimant's aggravation rights relating to his September 13, 1975 injury. '

The Board feels that an award equal to 208°, which 
represents 65% of the maxim.um v/ould adequately compensate 
claimant for his loss of wage earning capacity. The Board 
strongly recommends that claimant avail himself of assistance 
in job placement by the Field Services Division of the Work
ers' Compensation Department. '

ORDER :
The order of the ALJ, dated March 10, 1978, is modi-.

f ied.

July 8,
dlaiwah

The date of the third Determination Order which is 
1976,. shall be deemed to be the, commencement date of

l!'s jggFJvation fights insofar as thoy rolatQ to his
September 13, 1976 industrial injury.

I 'IClaimant is awarded 208° of a maximum of 320° for un
scheduled low back disability.' This is in lieu of the award granted I by the ALJ in his order which in all other respects 
is affirmed.

IClaimant's attorney is jawarded as a reasonable attor
ney's fee for his services at Board review $250 payable by Agripacj Inc., and its carrier; Leatherby Insurance Company.

WCB CASE NO. 77-5717
SANTOS C. FUENTES, CLAIMANT | 
Welch, Bruun, Green & Caruso, I 

Claimant's Attys. :Gearin,I Landis & Aebi, Defense lAttys 
Order of Dismissal '

SEPTEMBER 28, 1978

A request for review, having been duly filed v;ith the 
Vvorkersi' Compensation Board in|the above entitled matter by 
the claimant, and said request* for reviev-/ now having been with
drawn, ' 1

■ IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Administrative Law Judge is final by operation of law.
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ETHEL V. GEE, CLAIMANT 
Eitunons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Cheney & Kelley; Defense Attys•Request for Review by Claimant

WCB CASE NO. 77-1096 SEPTEMBER 28, 1978

Reviewed by Board !Iembers Wilson and Moore.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which granted her an additional award of 
compensation equal to 64° for a total award of 192° for 60% 
unscheduled low back disability. Claimant contends that she
is perifianontly and totally disabled.

The Board, after de' novo review, affirms and adopts 
the Opinion and Orders of the ALJ, copies of which are attached 
hereto and, by this reference, are made a part hereof.

ORDER
The orders of the ALJ, dated March 22, 1978 and May 

4, 1978, are affirmed.

CLAIM NO. B53-144364 SEPTEMBER 28, 1978
LARRY GEHRKE, CLAIMANT 
Own Motion Determination

Claimant suffered an industrial injury to his low
back on June 23, 1970. Initially it was processed as a 
"no time loss, no disability claim" and closed as such on 
July 1, 1970. It was later reopened and the first closure 
pursuant to ORS 656.268 was made by a Determination Order 
dated July 27, 1972. This order had been issued after claim
ant, in 1971, had had a lumbar laminectomy performed by Dr. 
Raaf at the L5-S1 level. He then returned to v;ork and the 
aforesaid Determination Order granted claimant an award of 
compensation equal to 10% unscheduled low back disability.

Claimant continued to do well until February 1974, receiving conservative treatment. Acupuncture was tried 
after a laminectomy and fusion had been considered. The 
acupuncture resolved, to some extent, claimant's symptoms and the case was' closed on July 31, 1975 with an additional 
award of compensation equal to 10% unscheduled low back 
disability.

In August 1977 claimant had a minor exacerbation
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and in Noveniber of the same year he had a more severe exa- cerbatio|n. Again he was given ^conservative treatment and 
acupunct'ure v.iiich improved his-condition. Claimant again • 
aggravaded in February 19 78 and| Dri. Raaf performed a re- ■ , 
peat laminectomy of L5-S1 on March 1, 1978 while Dr. Rankin
fused L5-S1 SLirejically. The'Cl|diin’iint a wodand was |felt to be essentially asymptomatic by May 1973.
The x-rays showed a solid fusion and claimant was allowed 
to return to light work at that time.

i • .On August 22, 1978 both' Dr. Rankin and Dr. Raaf ex
amined claimant for a closing eyaLuation. Claimant is a 
printer land apparently is doing well at his present job
but h@ nag been advised to limit his lifting to occasionalmaximum'Of 75 pounds and repetitive lifting of 25 pounds. 
Claimant has valid concerns regarding his ability to ob
tain employment in another shop.

I'The Evaluation, Division of the Workers ' Compensation 
Board was requested to make a determination of claim.ant's' 
present'Condition. They recommended to the Board that, claimant be given no additional! award for permanent partial
eligibility, finding thit claimant's wag^ earning capacity
had not[altered since July 31, M975, the date of the last 
av/ard and arrangemicnt of compensation received by claimant 
for this industrial injury. It did recommend that claim
ant be awarded compensation for temporary total disability 
from February 21, 1978 through |May 15, 1978 and temporary 
partial disability from May 16,j 1978 through August 22, 1978

The Board finds that claimant is precluded from do
ing practically any type of work except light work and that 
his main occupation as a printer involves the need to do 
heavy v/ork. Therefore, the Board ;concludes that claimant 
has suffered a greater loss of ;wage earning capacity than 
the previous awards which total 20% of the maximum allov/able
by statute for unscheduled disability represent.j i

jThe Board concludes that, after considering claim
ant's age, education and work background, he is entitled to 
an additional av;ard of 15% for la total of 35% of the max
imum to I adequately compensate him for his loss'of wage earn
ing capacity. i

ORDERI 
(I 1

(Claimant is awarded compensation for temporary total 
disability from February 21, 1978 'through May 15, 1978 and 
for temporary partial disabilit|y from May 16, 1978 through 
August 22, 1978. Claimant is also granted an award equal 
to 48° for 15% unscheduled lowjback disability.

These awards are in.addition to previous awards re
ceived by claimant for his industrial injury of June 23, 
1970.
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SAIF CLAIM NO. HC 259000 SEPTEMBER 28, 1978

BARBARA J. GLENN, CLAIMANT
Buss, Leichner & Barker, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant, by and through her attorney, on June 14, 
1978, requested the Board to exercise its own motion author
ity pursuant to ORS 656.278 and provide claimant with'^addi
tional compensation for temporary and permanent disability 
based upon the findings of Dr. Robert E. Rinehart whose med
ical reports were enclosed.

On June 26 the Fund was advised of the claimant's
request and asked to state its pcsition within 29 daysthereafter. On the following day the Fund replied that, 
after reviewing claimant's file, it was felt that additional 
medical opinion should be obtained and arrangements were' 
made for claimant to be examined by the Orthopaedic Consul
tants in Portland.

On July 20, 1978 claimant was examined by Drs. Jones,
Clark and Gallow, at the Orthopaedic Consultants 1 it wag-their opinion that from an orthopedic and neurologic point 
of view claimant's condition is stationary and the claim 
should remain closed and no further definite treatment was 
recommended. However, the doctor strongly recommended that 
claimant have a psychiatric examination at this time to 
determine whether the marked hysterical component is re
lated to the accident. The doctors found no evidence of 
progression of objectivity nor any objective findings to 
substantiate the subjective symptoms; nor was there any 
evidence of any objective neuropathy or radiculopathy.

On September 6, 1978 the Fund furnished the Board 
a copy of the report from the Orthopaedic Consultants and 
stated that it felt claimant was entitled to medical treat
ment pursuant to the provisions of ORS 656.245 but that 
there was no justification for reopening the claim.

The Board, after considering carefully the reports 
from Dr., Rinehart and the report from the physicians at 
Orthopaedic Consultants, concludes that the medical treat
ment recommended could be furnished claimant under , the 
provisions of ORS 656.245; however, the Board feels that 
the Fund also should provide for the psychiatric examina
tion recommended by the physicians at Orthopaedic Consul
tants.

Claimant's attorney should be granted as a reason
able attorney's fee a sum equal .to 25% of the costs of the
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m
medical |care and treatment received by claimant pursuant 
to ORS 656.245, payable out of.|said compensation as paid, 
not to exceed $500. ’ • •

IT IS SO ORDERED.

CLAIM NO. 145-71-041! SEPTEMBER 28, 1978
LARRY dJ LEETCH, CLAIMANT 
Own Motion Determination

jClaimant suffered a. compensable injury on February 
18, 1971 when he was struck from behind by a sheet of veneer 
v/hile working for Georgia-Pacific 'Corporation. After treat
ment, claimant's claim was closed ;On March 31, 1971 with 
time loss benefits only. !

Dr. Parshall, on August 31, 1977, asked permission 
to perform surgery and the claim was reopened. Claimant 
underwent the recomm.ended surgery on October 3, 1977. He recovered uneventfully and was|released to regular work by 
Dr. Parshall on October 24, 1977. The doctor found his con
dition stationary on October 25, 1977.

IOn September 5, 1978 the carrier requested a deter
mination of claimant's present'condition. The Evaluation 
Division of the Vvorkers' Compensation Department recomm.ended 
that claimant just be granted temporary total disability com-
pgriEdtibn from October 3; 1977| through 23, 1977.

The Board concurs in this recommendation.
I

ORDERI f
Claimant is'-hereby granted compensation for temporary 

total disability from October 3, 1977 through October 23,
1977 .

WCB CASE NO. 76-6184
MAX LeGORE, CLAIMANT Goodingj and Susak, Claimant's Attys' 
SAIF, Legal Services, Defense Atty. 
Requesti for Review by Claimant'

SEPTEMBER 28, 1978

Reviewed by Board Members Wilson and Phillios.
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Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which affirmed the Fund’s denial 
of his claim.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

firmed.

ORDER
The order of the ALJ, dated March 1, 1978, is af-

WCB CASE NO. 77-4400

JOHN MCINTOSH, CLAIMANT 
Richard 0. Nesting, Claimant's Atty 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.
Request for Review by Claimant

SEPTEMBER 28, 1978

fry Board Members V7ilson and Phillips.

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order v/hich found he was not entitled to addi
tional temporary total disability compensation, penalties or 
attorney fees.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated March 31, 1978, is affirmed

WCB CASE NO. 77-7055 SEPTEMBER 28, 1978

ALLEN J. MUSARACA, .CLAIMANT 
Rick W. Roll, Claimant's Atty.
Cavanaugh & Pearce, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which affirmed the Fund's denial of his 
claim.
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■•i .T"

ITh0 Board, after de novo review, affirms and adopts 
the Opinion and ■ Order, o f the AL|J, 'a copy of'which is attached 
hereto a|nd, by this reference,,-jis made a part hereof.

I ORDER ’
iThe order of the ALJ, dated April 28, 1978, is affirmed

WCB CASE'NO. 77-3292] SEPTEMBER 28, 1978

PATRICIA M. OLSON, CLAIMANT ;
Richardson, Murphy & Nelson, Claimant's Attys. 
Rankin, iMcMurry, Osburn & Gallagher,Defens|e Attys,
Jones, Lang, Klein, Wolf & Smith,

Defense Attys. j
Request ;for Review by National Appliance

Reviewed by Board Members Wilson and Phillips
Na^ipnal Appliance (^pmpany^ by and throucjh its carrier^ 

fic Reliance Insurance Company, seeks Board review 
nistrative Law Judge,'s (ALJ) order v/hich remanded 

claimant's aggravation claim toi it' for acceptance and payment 
O'f compensation to which she is; entitled.

United Paci of the A'dmi

TheOpinion |and 
hereto and, 
in line 17,

Board, after de novo review, affirms and adopts the 
Order of the ALJ, a' copy of which is attached 
by this reference, is made a part hereof. However, paragraph 3, page 2,! "1975” should be "1974".

I IThe Board did not consider any of the material con
tained in the brief of United Pacific Reliance Insurance Com
pany v;hi|ch was not received by phe ALJ at the hearing.

ORDER

firmed.
The order of the ALJ, dated January IT/ 1978, is af-

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services^ in connection with this Board review i|n the amount of $50, payable by National Appliance 
Company,I by and through its carrier. United Pacific*" Reliance 
Insurance Company. '
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WCB CASE NO. 77-1556 SEPTEMBER 28, 1978

AUDREY E. PARKER, CLAIMANT
Ackerman & DeWenter, Claimant's Attys.
J. W. McCracken, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which found that her husband was entitled 
to compensation equal to 240® for 75% unscheduled low back 
disability as a result of his industrial injury. Claimant 
contends that her hUSbanUr at th§ time of his death from an unrelated condition, was permanently and totally disabled.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, as amended by a later order, a 
copy of which is attached hereto and, by this reference, is made 
a 'part hereof.

ORDER
The order of the ALJ, dated January 26, 1978, as amended 

by a February 3, 1978 order, is affirmed.
9

WCB CASE NO. 77-2129
THOMAS L. TAYLOR, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 
O’Leary, Claimant's Attys. 

Request for Review by Claimant

SEPTEMBER 28, 1978

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge’s (ALJ). order which affirmed the March 28, 1977 Deter
mination Order, as amended on May 10, 1977, whereby he was 
granted compensation equal to 20% loss of function of the 
right leg and 5^ loss o£ flihdtiflft Of thQ Isft iQ^. ClsllIlSrit . 
contends he is permanently and totally disabled.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER

firmed.
The order of the ALJ, dated January 6, 1978, is af-

%
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WCB CASE NO. 77-390

ELWOOD BARDWELL, CLAIMANT 
Gildea & McGavic, Claimant's Attys. 
SAIF, Legal Services, Defense Atty, Request! for Review by Claimant!

SEPTE^ffiER 29 , 1978

Reviewed by Board Members;Moore and Phillips.
Claimant seeks Board review of the Administrative LawIJudge's (ALJ) order which granted:him compensation equal to 

112° for unscheduled'-mid and low back-disability, 60° for loss of| the right leg and 30° for'loss of the left leg. Claim
ant contends that he is permanently and totally disabled.

i I
j The Board, after de novo review, affirms and adopts the 

Opinion; and Order of the ALJ, a copy of which is attached hereto and, by this reference,iis made a part hereof.
! I

ORDER
The order of the ALJ, dated May 18, 1978, is affirmed.

m SAIF CLAIM NO. A 779323

CHARLES|E. BREWSTER, CLAIMANT 
SAIF, Legal Services, Defense 
Own Motion Order

Atty.

SEPTEMBER 29, 1978

I Claimant suffered a compensable injury on February 5, 
1960 while in the employ of Safei-zay Pre-Pakt Produce Depart
ment. The claim v/as accepted and was closed by an order of 
the State Industrial Accident Commission dated May 25, 1965 
which granted claimant an award for permanent partial disabil
ity equivalent to 10% loss function of the right arm. Claim
ant's aggravation rights have expired.

I ]I On January 27 , 1975 the State Accident Insurance Fund 
reopened claimant's claim and paid time loss from November 25, 1974 tojJanuary 21, 1975. Thejclaim was closed, based upon 
Dr. Hopkins report, and claimant was granted an increase in 
permanent partial disability of 13% loss of function of the right arm. i

[On August 30, 1978 thejFund was advised by Dr. Hop
kins that claimant underwent an olecranon bursectomy, right 
elbow at Emanuel Hospital on August 17, 1978 and would be 
seen for suture removal on August 31, at which time Dr.
Hopkins would decide when it would be possible for claimant 
to return to work.
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Subsequently, claimant telephoned the Fund requesting 
that his claim be reopened due to the surgery. The Fund 
forwarded to the Board all of the pertinent material from 
the claim file relating to the May 5, 1969 injury and all 
subsequent medicals. . The Fund stated that it would not op
pose reopening of the claim if the Board found that the med
ical justified such reopening.

I I
The Board, after considering the latest medicals 

which clearly relate claimant's present condition to his in
dustrial injury of 1960 and indicate that it has worsened 
since the last award or arrangement of compensation, con
cludes that claimant's claim for his February 5, 1960 in
dustrial injury should be remanded to the State Accident In
surance Fund for acceptance and for the payment o.f compen
sation, as provided by law, commencing August 17, 1978 and 
until the claim is again closed pursuant to the provisions 
of 6R5 655.279.

IT IS SO ORDERED.

WCB CASE NO. 77-7071
WCB CASE NO. 78-1914

FRANK W. CALLENDER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn &
0'Leary, • Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Newhouse, Foss, Whitty & Roess,

Defense Attys.
Collins, Velure & Heysell, Defense Attys 
Request for Review Ly the 2AIP

SEPTG:ffi£R 2?I 1?7S

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board-.-review 

of the Administrative Law Judge's (ALJ) order which remanded 
claimant's aggravation claim to it for acceptance and payment 
of compensation to which he is entitled.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER .
s The order of the ALJ, dated May 16, 1978, is affirmed
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i SAIF CLAIM NO. A 67413I ^ 'I

ARTHUR JcHAFFIN , CLAIMANT ]
Pozzi, Wilson, Atchis*on, Kahn 

O'Leary, Claimant's Attys. ; 
SAIF, Legal Services, C)el:ense Atty 
Jaqua &' Wheatley, Defense Attys. 
CA-jn Motion Order

SEPTEMBER 29, 1978

! On May 23, 1977 claimant requested the Board to exer
cise it's own motion jurisdiction pursuant to ORS 656.278 and 
reopen his claims for injuriesj sustained in 1958 and in 1964. 
Medicalj documentation in support of the request was furnished 
to the Board. I

9

' On May 31, 1977 the State Accident Insurance Fund re
sponded' to claimant's request,! stating there v;ere two carriers 
involved in claimant's claim: | (1) the State Industrial Acci
dent Co|mmission (predecessor to the Fund), and (2) the Georgia- Pacific, Corporation. The Fundi requested a hearing to resolve 
the responsibility for furtherj m.edical care and treatment and 
the Board referred the matter ^to the Hearings Division with 
instructions to set for a hearing to determine the merits of
claimant's request for own motaon relief.( 'I Sy an Own Motion Ordsrj, dated June 3; 1377; the mattscwas referred with instructions! for the Referee, upon conclu
sion of; the hearing, to cause a transcript of the proceedings 
to be made and submitted to the Board together with his recom-mendati|on.

[(
I On December -8, 1977 a hearing--was held before Adminis

trative Law Judge (ALJ) J. WaMace Fitzgerald who found that 
claimant had commenced workingj for Coos Bay Lumber Company (which jsubsequently became Georgia-Pacific Corporation), in 197 5 
and had worked continuously for it until March 1976. He found 
that claimant had suffered a low back injury on June 23, 1958 
for which he filed a claim which was closed a month later with no aw'arld for permanent disabiljity. The claim was later re
opened lin November 1958 and claimant underwent two lower back 
fusions', one in 1959 , the other in 1960. Claimant's claim 
was aaain closed in March 19621 with a total award of compen- 
sation equal to 80% loss function* of an arm for unscheduled 
disability.

I In 1962 claimant returned to work and in January of 
the following year he reported an injury to his groin caused 
by driving his hyster into a h'ole. Chronic strain of the 
groin was diagnosed, however, Ithe ALJ was unable to determine 
whether this injury was treated as a separate industrial in
jury.
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In June 1964 claimant suffered an industrial injury 
to his neck while driving the hyster; he was treated by Dr. 
Smith whose opinion, in September 1966, was that claimant's 
neck disability was equivalent to 35% loss function of an, 
arm for unscheduled disability.

In 1974 claimant again reported recurrence of neck 
pain headaches which Dr, Smith stated were probably due to ^ 
cervical spine disfunction. In 1975 claimant underwent a
cervical myelogram and some consideration was given to sur
gery, however, it was not performed as the myelogram was in
terpreted as negative. In November 1975 claimant reported 
a recent back injury which occurred while he was opening 
a lid at work. This was diagnosed as a low back strain.

Early in 1976 claimant fell off a ladder at home and 
at about the same time he had increased lower back pains 
after stepping off a catwalk while at work.

The ALJ found that in addition to claimant's injur
ies involving his low back and neck he had had a large num
ber of other serious medical problems, e.g., surgery to re^ 
move growth on his vocal cords, hernia repair, and various 
stomach problems. Claimant also had been hospitalized for 
a nervous breakdown and he had been afflicted with genital- 
urinary bleeding, anemia, ulcers and prostate problems.

Following the 1964 injury to his neck,'claimant re
turned to his hyster job at Georgia-Pacific. He reported 
that the bouncing and rough riding involved with driving 
the hyster aggravated both his low -back and his neck condi
tion and he was transferred to a job operating a Raimann 
machine and later assigned an even lighter job,i.e, cutting 
strips for the machine. After this job was eventually elim
inated claimant was given other tasks to do and during the 
last three to four years of his employment he worked in the 
company's glue making department. He quit on March 24,
1976. Claimant testified that he was still putting in a
full timQ shift but would be completely exhausted at ths^end of the day. He further testified that his back contin
ued to worsen up to the time he quit.

o

0

Claimant stated that since 1962 he has had some eight 
to ten episodes at home and at work v/hich hurt his back and 
caused increased symptoms; these include the falling from the 
ladder and stepping off the catwalk. The fall from the ladder 
occurred about the time he quit his job at Georgia-Pacific.

The ALJ found that on June 8, 1977 Mr. McCallister, 
corporate manager, Georgia-Pacific Workers' Compensation 
Claims, advised the Board that at the time of claimant's 1964 
injury the company was operating as a rejected employer sub
ject to the Employer's Liability Act and was not covered by Q
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#
the Worl<ers' Compensation Lav;, j This letter had not been re
ceived by the Board at the time it issued its Ov;n Motion Or
der of June 9, 1977 which reterred the matter for hearing.
At the hearing the attorney for Georgia-Pacific moved that the matter be dismissed on the jgrounds that the Board, did' ■ 
not have jurisdiction over Georgia-Pacific at the time of the 
1964 injury. The ALJ did not feel that he had the authority 

rule jon the Board's jurisdiction and denied the motion; 
hov;ever; in his recommendation |to 'the Board, he expressed 
his opinion that the Board would not have had own motion 
jurisdiction over Georgia-Pacific 'Under these facts.

iV7hen the V7orkers' Compensation 'Board w^as created the 
Legislature provided that the Board v/ould exercise own motion 
jurisdiction pursuant to’ ORS 656.278 and have all the powers, 
duties and functions formerly imposed upon the State Industrial Accident Commission v;ith [regard to claims. An employer 
who v;as|not subject to the Act lorior to 1965 would not have 
been subject to the pov;ers of the State Industrial Accident 
Commission and claim.s against an employer who had rejected the Actjwould not have been administered by that Commission 
and cannot now be administered by,the Board.

jWith- regard to the claimant's.claim for his cervical problem^ the A.LJ was unable to j find sufficient evidence of 
a worsening of fhat condition attributatle t6 th5 1QG4 in
jury. in Septem.ber 1966 Dr. Smith had rated claimant’s neck 
disability as equivalent to 35% unscheduled disability and there is no real evidence that|the neck condition has per
manently worsened since that time. Claimant adm.itted that 
his neck condition v;as not the reason he retired from work 
and he states that although he!has been seeing a chiropractor 
for his|neck condition about five-or six times a year, he 
has been doing this ever sinceil964.

'The ALJ found that there was little doubt that claim
ant's lov; back condition had v/orsened appreciably since he was awarded compensation equaljto 80% for unscheduled disabil
ity in March 1962, however, injlight of claimant's intervening 
accident history, he found it hard to attribute that worsen
ing to the 1958 industrial injury:to the extent that the Fund 
should be charged with the responsibility for the present con
dition. ! i

m

!The ALJ recommended that the Board not reopen claim
ant's claim for the cervical injury sustained in 1964 because 
it w^ould appear that the Board 
Georgia-Pacific in this m.atter

had no jurisdiction against 
and also there was not suffi

cient evidence of a compensable aggravation of that conditio
The ALJ further recommended the Board not reopen 

claimant's claim for a low bac]<: injury suffered in 1958 for 
the reason that the evidence was not sufficient to justify

n
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a finding that the present condition of Glciimant'e bacK isattributable to the industrial injury of 1958.
The Board, after reviewing .the transcript and studying 

the ALJ's recommendations, accepts the recommendations made 
by the ALJ which were based.upon an excellent-resume of .claim
ant's industrial and non-industrial injuries and the medical 
histories thereof and also his well-explained interpretation
Of thg jurisdictional question:

ORDER
The request by the claimant on May 23, 1977 for the 

Board to exercise its own motion jurisdiction pursuant to 
ORS 656.278 and reopen his claims for injuries sustained in 
1958 and in 1964 is hereby denied.

WCB CASE NO, 78-365

EDGAR FOSTER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Roger Warren, Defense Atty. . 
Request for Review by Employer

SEPTEMBER 29, 1978

Reviewed by feoard Members Moore and Phillips.
The employer seeks Board review of the Administrative 

Law Judge's (ALJ) order which granted claimant compensation 
equal to 112° for 35% unscheduled permanent partial disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attachedhereto and, by this reference, is made a part hereof. Al
though filing of briefs is not mandatory, the Board appreciates 
and finds helpful the parties' analysis and viewpoints on the 
relativity of the evidence to the issues and would urge the , 
submission of briefs, particularly when there is an absence 
of written closing arguments.

ORDER
The order of the ALJ, dated April 12, 1978, is affirmed
Claimant's attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board 
review in the amount of $50, payable by the carrier.
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SEPTEMBER 23; 1378, WCB CASE 77-5261
I I! ■■ 4MELVIN GROTH, CLAIMANT :[

Alan M.jLee, Claimant's Atty. j
SAIF, Legal Services, Defense Atty. 
Request!for Review by Claimant

I RQviQWQd by Board Monibors WilQon and Phillips.
i I 'I Claimant seeks Board reviev/ of the Administrative LawI *Judge's| (ALJ) order which granted him compensation ecjual to 

160° for 50% unscheduled back and neck disability. Claimant 
contends that he is permanently and totally disabled.

iiThe'Board, after de novo reviev/, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference,jis made a part hereof.

ORDER
I

The order of the ALJ, dated April 14 , 1978 , is affirm.ed

WCB
WCB

CASE
CASE

NO.
NO.

77-5778
77-66S4

SEPTEMBER 29, 1978

ROBERT p. HAGEN, CLAIMANT |
Hoffman', Morris, Van Rysselberghe & 

Guistina, Claimant's Attys. | 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. '' |
SAIF, Legal Services, Defense Atty. Amended! Order on Review

■On August 4, 1978 the Board entered its Order on Review 
which did not provide for an award of an attorney's fee to claim
ant's attorney for his services at Board review. Inasmuch as 
the request for review was made by the State Accident Insurance 
Fund and the Fund failed to prevail the claimant's attorney is 
entitled, pursuant to the provisions of ORS 656.382(2), to a 
reasonable attorney's fee payable'by the Fund.

In this case, however,* 
w'as responsible for claimant's

the m.ain issue was which carrier 
claim. No briefs were filed by 

any of the parties and claimant was listed only as an interested 
party.

On August 14, 1978 claimant's attorney submitted an affi' 
davit stating he had spent some time reviewing the record and 
the transcript of proceedings and performed legal research and 
had prepared a brief although said brief was not filed with the

-401-



B6si*(3. Ths affiant roquQgtQd a reasonable fee for his services
at Board review.

Because of the•provisions of ORS 656,382(2), the Board 
concludes that its Order on Review should be amended by insert
ing .after the first paragraph in the ’’Order” portion of its 
Order on Review the following:

"Claimant's attorney is awarded as a reasonable 
attorney's fee for his services at Board review 
a sum of $50, payable by the State Accident In
surance Fund.”

In all other respects the Order on Review entered on Aug
ust 4, 1978 should be ratified and reaffirmed.

IT IS SO ORDERED,

WCB CASE NO. 77-6838 SEPTEMBER 29, 1978

ANNA JOHNSTON, CLAIMANT 
Dye & Olson, Claimant's Attys. 
Stanley Jones, Defense Atty, 
Order of Abatement

On August 31, 1978 the Board entered its Order on Re
view in the above entitled matter which reversed the Opinion 
and Order of the Administrative Law Judge (ALJ) dated February 
27, 1978 but awarded claimant compensation from the date of 
her claim for a low back condition, namely Dr. Landry's letter 
of September 30, 1977, and until the claim was properly ac
cepted or denied by the employer, awarded claimant an addi
tional compensation as a penalty equal to 15% of the amount 
due Gluimant set forth above and granted
claimant's attorney $350 as a reasonable attorney's fee.

On September 18, 1978 claimant's attorney had written 
a letter requesting the Board to reconsider its order, stating 
that the specific grounds for the request for reconsideration 
relate to the award of a reasonable attorney's fee and con
tending that the attorney's fee awarded by the Board's order 
should be in addition to. the amount awarded originally by 
the ALJ. For reasons unknown, this letter was not received 
by the Board until September 28. On that same date a letter 
was received from the employer's attorney opposing claimant's 
request; also, a letter was received from the adjuster for 
the carrier stating that the carrier requested reconsideration 
of the Board's order insofar as it related to awarding claim
ant additional compensation as a penalty.
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' The statutory period within which to file an appeal 
from the Board's Order on Review will expire on September 30, 
therefore, the Board concludesjthat it would be appropriate to hold| its Order on Reviev/, dated August 31, 1978 in abey
ance for such period of time as necessary to^'.enable the Board 
to give proper consideration to both requests'" for reconsider
ation.

ORDER! ■
• I

' The Order on Review entered in the above entitled mat
ter on August 31, 1977 is hereby abated until such time as 
the Board can enter an order either reaffirming or amendingIsaid Order on Reviev/.

I This order shall have the 
vision of ORS 656.295(8). I

effect of tolling the pro-

SAIF CLAIM NO. HC 89232 SEPTEMBER 29, 1978
E. TED MICHAUD, CLAIMANT |
SAIF, Legal - Services Defense Atty, 
Own Motion Order i

Board received from claimant 
own motion jurisdiction pur-

industriai
On August 31, 1978 the 

a request that it exercise its
suant to ORS ^55,275 and reopen his claim dor an 
injury sustained on August 14,|1967.

tfj Earlier, the claimant had requested the Fund to re
open his claim and the Fund responded, stating that the claim 
initially had been accepted for low back condition but there 
was no evidence in claimant's file that his neck or left arm 
was injured in his industrial accident. The Fund advised 
claimant that if he was not satisfied with its decision he 
could write to the Board and request own motion relief; 
claimant did.

! The Fund furnished the Board all of the m.edical rec
ords and, based upon full consideration of the medical evi
dence, the Board concludes that there is no justification for 
reopening claimant's claim fort his present conditions which 
consist' of pain in his neck, left shoulder and left arm.
Therefore, the Board concludes 
for own' motion relief which it 
should be denied.

IT IS SO ORDERED.

that the claimant's request 
received on^August 31, 1978
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EVRISTE NACOSTE, CLAIMANT 
Evohl F. Malagon, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

WCB CASE NO. 77-5983 SEPTEMBER 29, 1978

Reviewed by.Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which granted 
claimant housekeeping services under ORS 656.245 in confor
mance with the recommendations of claimant's treating physi
cian.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. The 
Board does not understand the Fund's insistence that yard 
care should never be considered a housekeeping duty. There 
is no evidence in this record that claimant ever asked to be 
reimbursed for his yard care expenses.

ORDER
The order of the ALJ, dated March 24, 1978, is af

firmed.
Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in .connection with this Board 
review in the amount of $300, payable by the Fund.

m

SAIF CLAIM NO. C 177316 
SAIF CLAIM NO. C 149013

SEPTEMBER 29, 1978

ELBERT PIETROK, CLAIMANT
SAIF, Legal Services, Defense Atty
Amended Own Motion Order

On April 27, 1978 the Board entered its Own Motion 
Order in the above entitled matter which remanded claimant's 
claim for an industrial injury suffered on I-larch 24, 1969 
to the State Accident Insurance Fund to be accepted and for 
the payment of compensation, as provided by law, commencing 
on February 20, 1978, the date claimant was admitted to the 
hospital for the surgery performed by Dr. Poulson, and un
til the claim was closed pursuant to ORS 656.278.

The Board has now been advised by Dr. Poulson that 
claimant has been unable to work since February 3, 1978, the %
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I

therefore, tKe C>wn Motiondate a myelogram was performed.
Order should be amended by deleting from the fourth line of 
the second paragraph on page tv;o' of said order the following

^'February 20, 1973, thejdate claimant 
was admitted to the hospital for sur
gery performed’ by Dr. Poulson",

and substituting therefor,
^’February 3, 1973, the date Dr. Poul
son performed a myelogram".
in all other respects the Own Motion Order dated April 

27, 19781 should be affirmed. !

IT IS SO ORDERED.

WCB CASE NO. 77-7120 SEPTEMBER 29, 1978

EARL A. REYNOLDS, CLAIMANT 
Rask & Hefferin, Claimant's Attys. 
SAIF, Legal Services, Defense Atty,. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's 
claim.

(ALJ) order which affirmed;the Fund's•denial of his

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

' ORDER
! -I

^ The order of the ALJ, dated May 17, 1978, is affirmed

SAIF CLAIM NO. KC 223350 SEPTEMBER 29, 1978
THEODORE I D. RODRIGUEZ, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

Claimant suffered a compensable injury to his right 
knee on December 8, 1969. By a|Determination Order, dated 
March 18, 1970, he was aranted time loss benefits to Decem
ber 15, 1969.
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Claimant's claim was reopened for surgery by Drs.
Smith and Easton in June 1970 and closed on March 2, 1971 with
tiinQ loss benefits from June 18, 187? to November is, 1970
and 23® for partial loss of the right leg.

Claimant saw Dr. Donald Smith in August 1974 who, in 
July 1975, recommended further surgery. The claim was re
opened on August 28, 1975, the date claimant entered the hos-- 
pital and after claimant's aggravation rights had expired. 
Claimant was released for work by Dr. Smith on February 9,
1976 and found to be medically stationary in April 1976.

Claimant's claim was closed by an Own Motion Deter
mination, dated June 29, 1976, which granted claimant addi
tional time loss benefits and permanent- partial disability 
equal to 20% loss of the right leg.

Surgery was again performed on April 4', 1978 and 
claimant was found to be stationary on June 27, 1978. An 
Own Motion Order, dated July 19, 1978, ordered the claim 
accepted for time loss commencing February 1, 1978 and 
payable until the claim was closed pursuant to ORS 656.
27 8.

On August 24, 1978 the Fund requested a determin
ation of claimant's present disability. The Evaluation Div
ision of the Workers' Compensation Department recommended 
that claimant be granted temporary total disability bene
fits from February 1, 1978 through June 27, 1978, less time 
worked, and an additional award of compensation equal to
101 lo££ function of the right le?i

The Board concurs in this recommendation.

t

ORDER
Claimant is hereby granted compensation for temporary 

total disability from February 1, 1978 through June 27, 1978, 
less time worked, and an additional award of compensation equal 
to 10% of the right leg. These awards are in addition to the 
awards claimant has previously been granted.
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9 SEPTEMBER 29, 1978I WCB CASE NO. 77-5834I
ALOHA ROSENBERG, CLAIMANT 
Richardson, Murphy & Nelson, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty, 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
! Claimant seeks Board rWiew of the Administrative Lav/ 

Judge'S' (ALJ) order which affirmed the Fund's denial of her 
claim.

The Board, after de noyo review, affirms and adopts 
the Opinion and Order of the ALJy, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDERThe order of the ALJ, Lated May 1, 1978, is affirmed.

SEPTEMBER 29^ 1978I WCB CASE NO. 77-4718
THOMAS M. SEEFELD, CLAIMANT 
Jules Drabkin, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Atty.
Request for .Review by.-Claimant

! Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which affirmed the carrier's denial of 
his claim,

i The Board, after de nojvo review, affirms and adopts the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,j is made a part hereof.

Ii ORDER

firmed,
The order of the ALJ, dated April 17, 1978, is af-

9
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STEVE SNELL, CLAIMANT 
Evohl F, Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

WCB CASE NO. 77-6924 SEPTEMBER 29, 1978

Reviewed by Board Members Wilson and Phillips.
The Stats Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which remanded 
claimant's aggravation claim to it for acceptance and payment 
of compensation to which he is entitled.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER

The order of the ALJ, dated May 25, 1979 , is iftllfWSd
Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in connection with this Board 
review in the amount of $250', payable by the Fund.

WCB CASE NO. 77-5000
ALICE SNIDER, CLAIMANT
Sid Brockley, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

SEPTEMBER 29, 1978

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted her compensation equal to 
48° for 15% unscheduled back disability. Claimant contends 
this award is inadequate.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

■ ORDER
The order of the T^J, dated April 25, 1978, is affirmed
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RALPH d. STATHEM, CLAIMANT 
Doblie,| Bischoff & Murray, 

Claimant's Attys.SAIF, L'egal Services, Defense Atty 
Request for-'Re view by*'SAIF

! WCB CASE NO. 77-6372 SEPTEMBER 23> 1378

; Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of 

the Administrative Law Judge's 
ant compensation equal to 320° 
partial! disability... .

(ALJ) order which granted claim- 
for 100% unscheduled permanent

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is,made a part hereof.

ORDER ■ '
The order of the ALJ, dated January 27, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review 
in the amount of $400, payable by the Fund.

WCB CASE NO. 
WCB CASE NO.

77-6346
77-7990

SEPTEMBER 29, 1978

HAROLD TIETZ, CLAIMANT 
Kirkpatrick & Howe, Claimant's'Attys 
SAIF, Legal Services, Defense Atty. 
Request' for Review by the SAIF'

1 Reviewed by Board Members'Wilson arid Moore.
!The State Accident Insurance Fund seeks Board review 

of that'portion of the Administrative Law Judge's {ALJ) order which remanded 'claimant's low tack claim to it for acceptance 
and payment of compensation. ‘ .

I

The Board, after de novo review, affirms and adopts the 
Opinion,and Order of the ALJ, a copy of which is attached hereto and, by this reference,I is.made a part hereof.

I

ORDER
The order of the ALJ, dated April 20 ,. 1978, is affirmed
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Claimant's attorney is hereby granted a reasonable attor
ney’s fee for his services in connection with this Board review 
in the amount of $400, payable by the Fund.

SAIF CLAIM NO. EC 324243
i
JEANNE BEATTY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

OCTOBER 6, 1978

On July 5, 1978 the State Accident Insurance Fund re
ceived a request from claimant to reopen her claim; attached 
to the claimant's letter were several medical reports from Dr 
Post.

The Fund forwarded the request and the attached medi
cal reports to the Board, stating that if the Board found the 
medical ■ evidence Justified reopdhift^ OlsilUJnt'G Cl^ilTl,. purSU” 
ant to the Board's own motion authority, the Fund would not 
oppose it.

Claimant was injured on September 2, 1971 while work
ing at Columbia Manor Nursing Home. She filed a claim which 
was accepted and initially closed by a Determination Order, 
dated June 28, 1972; claimant's aggravation rights have ex
pired.

According to Dr. Post's report of April 12, 1978, 
claimant since her original injury and the surgery which was 
necessitated thereby has continued to exhibit limitations of 
motion of extension of the left elbov; and to have chronic 
pain without specific re-injury or aggravation. Dr. Post, 
in his report, stated he planned to re-explore the lateral 
elbow and radial-humeral joint and requested that the claim 
be reopened.

The Board, after reviewing the medicals attached toclaimant's request, concludes that claimant's claim for the 
industrial injury suffered on September 2, 1971 should be 
reopened from the date claimant was iadmitted to Providence 
Hospital for the surgery performed’by Dr. Post and Dr. Geist 
and should receive compensation, as provided by law, from 
that date and until her claim is again closed pursuant- to 
the provisions of ORS 656.278.

IT IS SO ORDERED.

m
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j wge gftSE no. 78-103.
EARLENE HUFF, CLAIMANTGaltonJ Popick & Scott, Claimant's Attys 
G. Howard Cliff, Defense Atty,
Order of Dismissal

19 7§

] A request for review. 
Workers' Compensation Board in 
the employer, and said request 
drawn.

laving been duly fi-led with the 
the above entitled matter by 
for review now having been with-

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Administrative Law Judge is final by operation of law.

WCB CASE NO. 77-168 OCTOBER 6, 1978

VIOLA E. JOHNSON, CLAIMANT 
Carney,I Probst, Levak & Cornelius> 

Claimant's Attys. |
SAIF, L'egal-Services, Defense Atty 
Request' for Review by the SAIF

Reviewed by Board Memb'ers' Moore and Phillips-

i The State Accident Insurance Fund seeks Board review of thejAdministrative Law Judge's (ALJ) order which granted claimant compensation equal to' 112° for 35% unscheduled back 
disability. The Fund contends, that this award is excessive.

1

' Claimant, a 44-year-old dumper operator, sustained 
a back jstrain on August 7, 197i6 when she was knocked off a 
platform, landing on the ground. She was seen by Dr. Benoit 
that same day.

1 Dr. Koch found claimant.medically stationary on September ,14 , 1976 and released h*er for work. Claimant's claim 
was closed on October 20, 1976j with an award of compensation 
for temporary total disability from August 7, 1976 through September 14, 1976 . •!

i

* Claimant was hospitalijzed in December 1976; Dr. Hockey 
diagnosed lumbosacral strain. ' He felt claimant's complaints 
v;ere out of proportion to any -objective findings and believed 
that there was some functional; overlay.

On February 15, 1977 the Fund issued its denial of claim
ant's claim for aggravation.
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Dr. Lechnyi;, a psychiatric social worker/psychothera
pist, reported, on February 17, 1977, that claimant should be 
treated for organic pain; that she had no emotional overlay 
relating to her low back pain..

Dr. Hockey, on April 21, 1977 felt claimant's problem 
was muscular in nature and could find very little wrong with 
her. On November 14, 1977 Dr. Karasek found L5 radiculopathy 
on the left which he related to her industrial injury. Dr. 
Robertson, on December 2, 1977, stated that a myelogram per
formed earlier was normal but claimant would continue to have 
low baclc problems I lie sh? would not be able to returnto her former job at the cannery and would be limited in her 
activities.

The ALJ found, based upon claimant's testimony, that 
her back hurts and pain radiates into her arms and leg when
ever she does very much work. She is unable to sit or stand for 
a prolonged period of time and she takes pain medication. Claim
ant's work experience has been in jobs that required at least 
a moderate amount of physical effort and she is unable-to re
turn to her former job or to any work with which she was fami
liar. However, she had been able to handle a tallying job at 
the cannery for one season (summer of 1977) and it is possible 
claimant could do similar work somewhere else in the future.

The ALJ noted that claimant is capable of being re
trained quite successfully and, based upon her age, education, 
work experience, level of physical impairment and probable 
rCtldinSlsilityf concluded she had suffered a loss of wage 
earning capacity equal to 112° for 35%. The ALJ discounted 
the fact that most of claimant's work had been of a seasonal 
nature and determined her loss of wage earning capacity, 
based upon her ability to work in the broad field of general 
industrial occupations. Ford v. SAIF, 7 Or App 549.

The Board, after de novo review, feels that the award 
of the ALJ was somewhat high. Claimant is a middle-aged
woman who, although precludsd from hQi former occupations)Still is able to perform a variety of jobs for which she 
can be suitably retrained. The medical evidence does support 
an award equal to 80° for 25% unscheduled disability to ade
quately compensate claimant for her condition.

ORDER
The order of the ALJ, dated March 30, 1978, is modified.
Claimant is hereby .granted compensation equal to 80° 

for 25% unscheduled back disability. This award is in lieu 
of the award granted by the ALJ in his order, which in all 
other respects is affirmed.
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o
OCTOBER 6, 1978

JAMES tI JONES, JR., CLAIMANT 
Gary K.i Jensen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty 
Request' for Review by Claimant 
Cross-request by the SAIF

; WCB CASE NO. 77-7311

j Reviewed by Board Members VJilson, Moore and Phillips.

I Claimant seeks Board review of that portion of the or
der of the Administrative, Law Judge . (ALJ) which ordered the 
claim remanded to the State Accident Insurance Fund for the 
payment of certain monies to the court for disbursement in ac
cordance with the court's order. ■

O

O

1 The State Accident Insurance Fund cross-requests Board 
review 'of the entire order of the ALJ.

Claimant sustained a compensable industrial injury on 
December 1, 1976 and as a result thereof was entitled to rer 
ceive compensation for temporary total disability in the amount 
of $3371. 62 every two weeks commencing December 1, 1976 and con
tinuing! until his claim was closed pursuant to ORS 656.268,

1 ' j
' On October 11, 1977 the Fund was served with a process 

issued but of the circuit court for the County of Washington, 
State of Oregon, in the form of an order directing, "defendant's employer" to withhold each and|every month from the disposable 
earnings due or to become due claimant 25% thereof to be applied 
in a manner specified in said order and further ordered that 
"defendant's, employer" transmit the monies to the DHR-Support Unit ini Salem, Oregon. On thelsame date the Fund commenced 
withholding from the temporary'total disability due claimant 
in the amount equal to 25% thereof and which amounts to $84.40 
bi-we'ekly. These amounts withheld, however, were not paid as 
the court had directed by its order but were set aside in an 
"escrow" account. i

The Fund contends that it is not claimant's employer 
and that the money payable from the Fund to claimant cannot be 
classified as "earnings". It further contends that regardless 
of how the money due claimant from the Fund is, classified, 
such money is not subject to the process of the circuit court 
and its'Order is void by reason of ORS 656.234 which provides 
that compensation and the right! to receive’ it are exempt from 
seizure 'On execution, attachment or garnishment or by the pro
cess of any court..

. t: The claimant contends '{that the withholding of 25% of 
the compensation due him from the Fund is contrary to the pro
visions of ORS 656.234; that the court order served upon the
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Fund has no validity as it was directed to the "defendant's 
employer" and neither the definition of employer [ORS 656.005(16 
nor.the test for determining an employer as defined in Oremus 
V. Thg Oregonian PubUshiing n or App 444, fit the Fund. ,

Claimant also attempts to distinguish the instant case 
from the court's ruling in Calvin v. Calvin, 6 Or App 572, 
where claimant's permanent partial disability award was gar
nished, stating that in his case the compensation was for tem
porary total disability.

The matter was submitted on the record and no testimony
wag feakQn. ■

The ALJ found the court order was valid although it was 
directed to "defendant's employer" because the Fund is author
ized to insure a contributing employer against liability which 
such employer may have on account of an industrial injury.

The ALJ further found that although earnings and wages 
might not always be synonfros’us/ in the present case the Fund did not contend that the "term" used was confusing and misleading 
and did not offer it as excuse for non-compliance v^ith a court 
order.

The contention that the ALJ should not follow the rul
ing in Calvin (supra.) in the present case because in Calvin the 
award was for permanent partial disability and here it was for 
temporary total disability was not persuasive. Compensation is
aompenBation whether It be for permanent partial disability orfor temporary total disability. In Calvin it was argued that the 
award was not subject to garnishment because of the provisions 
of ORS 656.234 and the court held that when that section was 
read along with the preamble to the workers' compensation law 
(ORS 656.004) it did not make payment exclusive to the workman. 
The ALJ also made additional distinctions between the instant 
case and Calvin, however, such distinctions merely support the 
ALJ's initial conclusions.

On the question of penalties and attorney's fees the 
Fund contends that its conduct in making itself a stakeholder 
in the face of legislative doubt as to its responsibility as 
to when the money should be paid was not so unreasonable as to 
justify the assessment of penalties and an award of attorney's 
fees. In support of its contention' the Fund cites Norgard v. 
Rav;linson's New System Laundry, 30 Or App 399, in which the is
sue was whether or not an insurer acted unreasonably under ORS 
656.268(8) by refusing to pay compensation consisting of medi
cal expenses pending review. The refusal was based on the 
Board's interpretation of ORS 656.005(9) and ORS 656,313(1) 
that medical expenses were not compensation and the court held 
that the insurer's reliance on the Board's decision- was not un
reasonable as long as the insurer had a legitimate doubt from
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a legal standpoint of liabilityi In the instant .GasC) however, the ALJ seemed to feel that the Fund's actions had'been 
unreasonable because it did not rely on any appellate authority as was|the case in Norgard. Therefore, he awarded attorney's 
fees and assessed penalties.

I The ALJ concluded, based upon Calvin, that the monies 
in issue here should be paid as directed by the court.

! j :
I The Board, on de‘novo review, agrees with the ALJ's 

COnOlUSiOft fehSt thd Fund ’shouljd comply with the order of the 
circuit court which directed "|def endant' s employer" to with
hold from the compensation due claimant for temporary total disability an amount equal to |25%' of said amount and pay such 
amounts as directed by the court.’

I The Board believes that this matter should have been 
handled exclusively in the circuit court, however, because the withholding of compensation du'e claimant raises a question 
concerning a claim, claimant dtd have the right, pursuant to 
ORS 656;. 283 (1), to request a hearing on the propriety of such 
withholding. Claimant chose to use this approach.

I The Board finds that |the Fund was faced with a dilem
ma because of the provisions of ORS 656.262 and 656.313 which 
would appear to be in direct conflict with the court order di
recting: the Fund, as the insurer for the employer, to withhold a certajin amount of compensation due from it to claimant. If 
it failjed to comply with the court's order it faced possible 

i£ it complied with the 'order it would violate cer
tain provisions of the Workersj' Compensation Act. Therefore, 
the Board concludes that the Fund should not have been assessed 
penalties and directed to pay a fee to claimant's attorney under 
the provisions of ORS 656.262(8) and 656.382. The actions of 
the Fund were certainly not unreasonable; no matter what action 
it tookiit would be a violation of either an order or a statute.; I

ORDER.
The order of the ALJ,|dated April 24, 1978, is amended.
Those portions of the!order directing the Fund to pay 

claimant compensation equal to-!lO% for temporary total disabil
ity compensation withheld fromjhim from October 11, 1977 to the 
date of the ALJ's order and further directing it to pay claimant's attorney the sum of$500las a reasonable attorney's fee 
shall be deleted from the ALJ's order which in all other respects 
is affirmed. i
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ALVIE E. LEACH, CLAIMANT
SAIF, Legal Services, Defense Atty.
Owft Motion Ordor Referring for Hearing

SAIF CLAIM NO. A 689013 OCTOBER 6, 1978
m

On ‘June 27, 1978 claimant requested the Board to exer
cise its own motion jurisdiction pursuant to OKS 656.278 and 
reopen his claim No A 689013. Claimant was unable to furnish 
the Board the date of the industrial injury but he did attach 
to his rogueSt reports from Dr. Cronk which indicatedthat claimant's need for a laminectomy performed on January 
19, 1978 was related to an earlier industrial injury.

The Board advised the State Accident Insurance Fund 
of the request for own motion relief and enclosed the reports 
from Dr. Cronk. On August 1, 1978 the Fund replied, stating 
that the claim records for claimant's industrial injury had 
been destroyed and it was, at the present time, investigating 
the matter in an attempt to rebuild the file and determine 
the Fungi’s responsibility, if fifty.

On September 14, 1977 the Fund informed the Board that 
it was providing the Board with copies of all of the medical 
information it had been able to locate regarding claimant’s 
claim No. A 689013, Many of the records have been destroyed 
and some of the doctors involved are now deceased, including 
the original treating doctor. The Fund stated, after review
ing the medical information it had, especially Dr. Tsai's 
report of January 9, 1969, that it appeared claimant's injury 
was to the thoracic spine and not the low back. Additionally, 
Dr. Tsai's history describes a low back injury to claimant 
while lifting a car battery three or four years prior to 1969. 
Based on this information, the Fund contended that it had no 
responsibility for claimant's low back condition and that.the 
claim should not be reopened.

The Board, after reviewing the medical information 
furnished to it by the Fund, concludes that there is no way 
of determining, based on such documentatibft, hOW fehQ indUS" 
trial injury occurred or v;hat part of the body v/as injured.
It is the Board's opinion that perhaps such information can be 
obtained if this matter is heard by an ALJ. Therefore, this 
matter is referred to its Hearings Division to be set for a 
hearing to receive evidence of the parties concerned and, hope
fully, reconstruct the events surrounding the original injury 
and all subsequent incidents which may' have occurred since the 
initial injury which might have an affect upon claimant's pre
sent condition.

Upon conclusion of the hearing, the ALJ shall cause a
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# transcr|ipt of the proceeding to be prepared and shall submit
.I I ^ ' f ■ ■to the ;Board a copy thereof together with the ALJ's recommen- 

dation pn the merits of claimant's request for own motion re- 
1 ief.

WCB CASE NO. 77-6556 OCTOBER 6, 1978

m

CORAL MONROE, CLAIMANT . |
Allen, Stortz, Barlow, Fox & Susee, - . .

Claimant's Attys. ]
£AIF, Legal Services, DefenseRequest' for Review by Claimant;

Ij Reviewed by Board I^embers Wilson and Phillips.

I Claimant seeks Board review of the order of the Administrative' Law Judge (ALJ) which- affirmed the Determination Order
dated August 25, 1976 awarding
porary total disability only.

claimant compensation for tem-

I Claimant went to work for the employer on June 6, 1972? 
her jobi consisted of cutting turkey tails which moved by on a 
conveyor belt at a level slightly above claimant's head. On August l5, 1972 claimant slipped on a piece of turkey which was 
lying on the floor and fell. Claimant continued to work until October I 5, 1972.

I On January 31, 1973 claimant sought medical care for the first time; she was examined b^Dr. Warner^ a chiropractic phy
sician,, who diagnosed subluxations of the thoracic and lower 
cervical spine with secondary functional disturbances. From 
that time forward claimant went through the process of many 
diagnoses, evaluations, and surgical procedures

' i ''The .first medical doctor who treated claimant was Dr. 
Spady who felt that claimant had had a neck problem after her 
injury but he questioned the relationship between the injury 
as she described it and her subsequent neck trouble inasmuch 
as there had been a six-month inter<^al between the industrial

by'Dr. Warner. On Marchl2, 
claimant on consultation to

injury and the first treatment 
1974 Dr: Buza, after examining
Dr. Spady, found musculo-ligamentous strain, cervical area.
He recommended hospitalization |for traction, massage and so 
forth. ‘On March 27 a myelogram of the lumbar and dorsal spine 
was normal. • j •

1On April 4, 1974 Dr. Buza and Dr. Spady performed an.- 
anterior cervical fusion after 'finding claimant had a marked 
narrowing of the disc space between C5 and C6 with large spur 
formation.
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On October 10, 1974 Dr. Spady found claimant to be med
ically stationary; she still had considerable complaints re-
garding Loth the Isw baok and ttiQ cervicfll areas but be Kuswof no particular treatment that would be effective in reliev
ing claimant's symptoms. He recommended'claim closure. How
ever, the claim was not closed apparently because claimant's 
treating doctor decided not to release her to work.

On March 14, 1975 Dr. Chester, who had been treating 
claimant since November 1974, agreed with Dr. Buza that the 
diagnosis was that of chronic lumbosacral strain with a probable 
degenerative intervertebral disc disease. He^ felt there was no 
need for further specific medical treatment and that th$ ClSim 
could be closed. His report indicated that he was under the im
pression that Dr. Buza was claimant's primary treating physician 
Dr. Buza, on April 6, 1975, had recommended that claimant get 
another opinion from the University of Oregon Medical School; 
her examinations had been normal except for the cervical mus
cle spasm, but because of claimant's continuing complaints he 
had made such recommendation.

Claimant continued to be treated by Dr. Buza who, on 
February 24, 1376^ abated he £elt ?iaimant's condition was 
stable.

On March 15, 1976 Dr. Reilly examined claimant and found 
no neurological deficits. Dr. Anderson x-rayed the cervical 
spine and reported a solid fusion'of C5-6 with degenerative 
joint disease at the facet joints of Cl-2, C3-4, and C4-5.

Claimant returned to the care of Dr. Warner on April 
30, 1976; she was still complaining of arm pains DP, WSinQI
suggested 12 chiropractic treatments. Soon thereafter claimant 
was examined again by Dr. Spady who deferred to Dr. Buza on 
the decision of whether claimant's claim should be closed.

Dr. Spady found claimant to be nervous, she possessed 
a normal gait and there was an absence .of muscle wasting or 
motor weakness although there were limitations in motion. He 
found no justification for such limitations. He did find pro
nounced convertible ligament tenderness present at the L5-S1

tout none in the cervical spine regivni

o

o

I On July 12, 1976 Dr. Buza again examined claimant and
said there was no reason why she could not return to work; he 
had nothing further to suggest in the way of treatment and 
care and observed that claimant had a significant component 
of subjective pain which was not supported by the objective 
evidence resulting from his examination of claimant.

The employer requested - that the claim be closed and 
on,August 4, 1976 the Determination Order from which claimant 
appealed was issued.
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I A- Notice of Non-Referral for Vocational Assistance was 
issued on October 19, 1976 by the■Disability Prevention Divi
sion. • It was based upon the medical records indicating the 
industrial injury resulted in no permanent disability and from 
an orthopedic standpoint it was medically possible for claim
ant to return to her regular wirK of a similar type.
Furthermore, claimant had beenj released to return to her reg
ular job and therefore, no vocational handicap appeared to 
exist, ' Sponsorship of any type of training program at that 
time was refused. :

j

Ii Claimant was next examined by Dr, Parvaresh, a psychia
trist, on October 21, 1976, who stated that claimant displayed 
signs and symptoms ol anxiety neufdSiS, GhfOniO t)Ut (jr^ClUSl 
exacerbation of the pre-existing tension. He felt the anxiety 
tension was of life-long duration and most likely would continue to persist, however, the' exacerbation was within reason
able medical probability due to her industrial accident and a long-term convalescent period.| He stated that there were no
■aythopedio rogtrictlong on heij activity and/ claim
ant would be able to engage in gainful employm.ent for which 
she has the skill and training. From the psychiatric stand
point, |Dr, Paryaresh did not tJelieve claimant's psychiatric 
impairment waa of such a degree that it would preclude her 
from seeking and maintaining employment. He suggested that 
this, however, could be best answered by the evaluation rehab
ilitation counselor who has already evaluated claimant and 
knew the job availability, record of prior injury and current
baak ppoblems.

I On November 9, 1976, the’Disability Prevention Division 
reviewed her file and made an jofficial referral of claimant to 
the Vocational Rehabilitation I Division? claimant was put on 
vocational assistance. The rehabilitation counselor found 
claimant had a significant vocational handicap on December 3, 
1976 and she was certified for vocational rehabilitation ser
vice. ,A job retraining plan was developed. Shortly thereaf
ter, claimant was examined by'Dr. Poulson who stated that 
claimant had limitations of motion of the cervical spine but 
they were not severe. He expressed his opinion that claimant 
had a full-blown chronic pain|syndrome with all of the mental- aberrations that go with it. |He.felt the best thing for'claim
ant was for her to be sent tojthe Pain Clinic; he found so much 
psychological overlay present]that he did not feel any other type of treatment would be helpful.

, Dr. Seres advised Dr.ipoulson on February 15, 1977 that 
claimant would not derive any|benefit by admission to the Pain 
Center program on any basis, -i He-found only a slight possibil
ity of claimant's lowering her disability role or pain behavior 
He felt that claimant's disability level should be determined 
at "mild to moderate". He recommended her claim be closed. 
However, he did note that claimant had chronic mechanical low 
back pain and cervical pain.‘
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Dr. Yospe also examined claimant and agreed essentially 
with the findings made by Dr. Parvaresh.

Dy. PflUlSdh stated ttat although cl aimant hac3 fu 11 range 
of motion of her spine it was still possible for her to have 
pain in that range of motion as she claimed; however, there v;as 
no way to measure such pain. He felt that claimant had a large 
functional component overlaying her symptoms and that although 
claimant considered herself to 'be permanently and totally dis-
dbled, it WSS his ^^ihidh that she was prohaLly capable ot work
ing .

The ALJ found that there v:as a -serious credibility issue 
in the case. He felt that claimant's testimony might well appear 
to be a gross exaggeration when compared to much of the medical 
testimony. He found that some of the doctors felt .she had pain 
but even those doctors felt that she had converted or magnified 
that pain far beyond the existence of objective physical findings

‘ The ALJ found that there was also a question of how much 
weight be given to which particular medical opinions inasmuch as, 
there were obvious conflicts in said medical opinions both phy
siological and psychiatric.

The MjJ found that the ■obiective findings of the rnedlcaldoctors did not support the subjective complaints of claimant.
He did find that claimant had had surgery but that the^only 
thing that tied the need of the operations to the original in
dustrial injury was the history given' by claimant.

Th@ ALJ was of thQ improssion that alaiwaht was -able to work if she desired to do so and furthermore that none of her 
present problems were in any way connected with the alleged in
dustrial injury of August 1972 . He believed -that claimant was 
desperately trying to use pain v/hich was in no way caused by 
the alleged injury of August 1972 in order to secure financial 
support.

The ALJ found that the medical doctors were solely de
pendent upon olJirajnt’Q truthfulness in 5?dlatihg the historyof both the fall and the symptoms she claimed to have in assert
ing their opinions on medical causation and disability. Al
though it was true that claimant had operations and treatment, 
that did not prove any connection between said operations and 
treatment and the fall. He concluded that claiinant had failed 
to prove any permanent disability relating to the claimed in
jury by a preponderance of the evidence. He stated, "Maybe 
claimant had a fall or accident that injured her. But I find 
it did not happen, as-set forth in the Form 801, on the pre
mises of the employer in August 1972". For that reason he af
firmed the Determination Order.

«
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The Board,'on de novo review, finds that the sole issue 
before ithe ALJ was __extent of,_claimant * s permanent dlS&billtyj 
the compensability of cia'iman’tpv’s’’^.claim was never at issue. The 
claim had been accepted, time 'loss benefits had been paid and 
the claim was closed. Claim.ant was not satisfied with- the award 
granted by the Determination Order and, therefore, under the 
provisions .of ORS 656.. 283, requested^a hearing.

The Board finds that, based upon the substantial medi
cal evidence in the record, claimant had sustained as a result 
of her: fall on August 15, 1972 some permanent disaLility. Dl?. Poulsbh stated that claimant,jin his opinion, could return to 
work, but he also stated that]there would be some residual dis
ability as a result of claimant's industrial injury. Dr. Buza, 
Dr. Spady and Dr. Poulson, all said that claimant could return 
to work, however, that does not equate to saying that claimant 
has suffered no permanent partial disability.

, I.
There is no evidence in the record that the surgery per

formed' by Dr. Buza, with the assistance of Dr. Spady, on April 
4, 1974 was necessitated by anything other,than the industrial
injury. Dr. spacJy did doubt tke relationship betweenthe injury and claimant's subsequent trouble and treatment'be
cause of the ‘six-months interyal but he’ refused to respond to 
this question catagorically. |

The ALJ in his opinio'h deals with factors which pro
perly should be considered in| a case which involves compen
sability of a claim but that question was not before him; the 
only thing the MjJ determine was how much, if any, wage
earning capacity has claimantj lost as a result of the indus
trial 'injury sustained on August 15, 1972.

Granted that the medical reports are somewhat in con
flict 'and based to a large extent on the history related to 
the doctors by claimant which was not at all times reliable, 
the Board concludes that the .preponderance of the medical evi
dence justifies a finding that claimant has sustained some 
permanent physical impairmen-t:. This impairment when considered 
with other factors, e.g., claimant is 52 years old, has a ninth grade ^education, has no cleri^cal experience or skills but has 
always engaged in manual labor, and apparently has only a fair 
prognosis■for retraining, persuades the Board ,that the claimant 
has lost some of her wage earning capacity as a result of her 
industrial injury. The Board concludes that to adequately com
pensate claimant for such loss she should be granted an award 
equal to 20% of the maximum allowable by statute for unsched
uled disability. '

ORDER
The order of the ALJ,- dated May 16, 1978 , is reversed.
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claimant is hereby .awarded compensc'.tio’n equal to 64 
20% unscheduled disability,.

for

Claimant's attorney is awarded as a reasonable attorney's
£ar hiB services at Board roviow a sura squal to 25% of the

compensation awarded claimant by this order, payable out of said 
compensation as paid, not to exceed $2,300.

CLAIM NO. B 8186 OCTOBER 6, 1978

JACK u: R5BTM36W, claimantSAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on July 31, 1963 
when a pickup being backed up caught his left thigh between the 
tailgate and a piece of machinery. ’After conservative care the 
claim was closed on January 17, 1964 with an award for time loss
bonefits flhly.

The claim was reopened at Dr. McHolick's request and 
claimant was granted compensation equal to 10% of the leg on 
September 23, 1964.

On April 26, 1977 claimant requested that the Board ex
ercise its own motion jurisdiction and reopen his claim. Dr'. 
Brooke informed the Board, on June 4, 1977, that claimant's 
problems were probably the result o'f his 1963 injury.- Dr.
Phifer saw claimant on August 18, 1977 and found degenerative
arthritis of the left knoo; hQ roGoiMiended an anthrogram andpossibly an arthroscopy. The Fund, on December 19, 1977, ad
vised the Board that it would be responsible for providing 
claimant with additional medical treatment for his knee.

Dr. Brooke performed a left anterior medial meniscec
tomy on January 24, 1978 and claimant returned to work on June 
1, 1973; he has worked steadily since that date with no time 
loss.

On August 25, 1578 the Fund requested a determination of claimant's disability. The Evaluation Division of the 
Workers' Compensation Department recommended that claimant 
be granted compensation for time loss from January 23, 1978 
through May 31, 1978, less time worked, and compensation 
equal to 10% loss of the left leg.

The Board concurs in this recommendation.
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' ' ORDER
j Claimant is hereby granted‘temporary total disability 

benefit's from January 23, 1978| through May 31, 1978, less 
time worked, and compensation equal to 10% loss of the left 
leg. These awards are in addition to any previous avzards 
claimant has received for his July 31, 1963 industrial injury.

WCB CASE NO. 77-7271 OCTOBER 6, 1978JAMES R. SCOTT, CLAIMANT ^

Welch, Bruun, Green & Caruso,
Claimant's Attys.

SAIF, Eegal Services, Defense Atty.
Request for Review by Claimant'

i ■ I ■I Reviewed by Board MefflliSlfS WilSOn, MOOIg and PlllUipSi
I I' Claimant seeks Board review of the Administrative Law 

Judge's (ALJ)- order which affirmed the' carrier's denial of his
claim for aggravation. i

i

I. The m.ajority of the Board, after de novo review, af
firms and adopts the Opinion and Order of the ALJ, a copy of 
Which is attached hersu this reference, is made a parthereof:. The Board finds no evidence in the record to indicate . 
whether the 1970 or the 1974 injury is responsible for claim
ant's present condition.

I ORDER

The order of the ALJ,;; dated May 11, 1978, is affirmed.

Board Member George A. Moore respectfully dissents as
follows: '•1

The claimant's last award or arrangement of compensation 
was February 21, 1976. Dr. Anderson's closing report of January 
6, 1975 found no muscle spasm' nor tenderness but back flexion 
was limited to 50% due to pain. ' Dr. Anderson released claimant 
to his regular occupation as 'a millwright.

The aggravation claim is based on the medical reports of 
Drs. Anderson, Tilden and Thomas. Dr. Anderson's report of 
September 19 , 1977 indicated‘claimant still had 50% loss of 
range of.motion due to pain, jbut also with tenderness and straight 
leg raising was done to 70® with tightness. Dr. Anderson felt 
claimant could not return to|his. millwright job. However, he 
felt, clinically, there were no changes upon examination from the
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previous examination in 1974. I find this report ambiguous.

sidim slosurs in 1375i claimant returned to hismillwright job and continued to work. In September 1977 Dr. 
Anderson found he could no longer return to such work; there
fore, claimant's condition has v/orsened as he 'is now precluded 
from his regular occupation. This'is supported by the reports 
of Drs. Tilden and Thomas and by claimant's testimony.

I conclude claimant has proven a worsened condition re
lated to his original industrial injury which now precludes
his i?5tU5?hing t6 his i'SgUnir aftd hiS Slsiw fft!? 9§-
gravation should be remanded-to the State Accident Insurance 
Fund for acceptance.

WCB CASE NO. 74-3721 OCTOBER 6, 1978

FRANK A. STEINBECK, CLAIMANT 
Gary Susak, Claimant's Atty:
SAIF, Legal Services, Defense Atty.
Order Denying Request for Reconsideration

On August 31, 1978 the Board entered its Order on Review 
in the above entitled matter which affirmed and adopted as its 
own the Administrative Law Judge's Amended Opinion and Order, 
dated November 4, 1976.

On September 8, 1970 claimant, by and through' his coun
sel, requested the Board to reconsider this order, specifically 
requesting that it rule on the ALJ's failure to assess penalties 
and award an attorney's fee based‘upon the administrative notice 
taken by the Board in its order that the amendments to ORS 656. 
273 made by Chapter 497, Section 1, Oregon Laws 1975, were made 
retroactive by Section 5 of that Act.

On Ssptsrabet 25i 1378 the Fund responded in oppositionto claimant’s request for reconsideration, stating that al
though the intent of the 1975' Legislature was that the amend
ments to ORS 656.273 should be -applied retroactively and one 
amendment was that a physician's report indicating a need for 
further medical services was a claim for aggravation, in 
this case at the time (May 27, 1974) Dr. Vanderbilt advised 
the Fund that claimant needed further medical services, his 
report was not legally recognizable, as a valid claim for ag
gravation.

It is the position of the claimant that the Fund should 
be subjected to penalties and attorney's fees pursuant to ORS 
656.262 because of its "unreasonable" -delay in denying the 
claim for aggravation.' It is the position of the Fund that
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the test for determining "unreasonableness” is the actions 
8f theicarrior at the time, inlquestion and not by application 
of hindsight and a newly enacted - statute, which, initially, 
was surrounded by some confusion as to how it should be ap
plied. | i

I The Board, after giving consideration to the petition 
for reconsideration and the Fund's response thereto, concludes 
that the Fund's actions-could|not .be considered to constitute 

delay. At the time'the Fund received Dr. Van
derbilt's report in May 1974,Jit,was not a legally recognized' 
claim for aggravatio.n and thej Fund had no duty to issue a for
mal denial. Subsequently, -a claim for aggravation was made 
by claimant's attorney on September 9, 1975 which was denied
by the. Fund on October 7, 1975.i

' The Board concludes that: the Fund's conduct was not 
so "unreasonable" under the circumstances and law then exist-
ing to justify thQ as5§ssiTient: Of a penalty award
of attorney's fees. Therefore, the claimant's request that 
the Board reconsider its Orde,r on Review, dated August 31, 
1978, ishould be denied.

ii IT IS SO ORDERED.

i WCB CASE NO. 77-1753 OCTOBER 6, 1978
CURT WILLIAMS, CLAIMANT .
Pozzi,; Wilson, Atchison, Kahn 

O'Leary, Claimant's Atty.
SAIF, .Legal Services, Defense Atty 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
: The claimant seeks review by the Board of the Administra-'

tive Law Judge's (ALJ) order ;which upheld the denial by the State 
Accident Insurance Fund of claimant's claim for a heart attack on 
October 6, 1976. ]

Claimant, who had worked for the employer for six years 
as a damage appraiser, was admitted to the coronary care unit of 
Emanuel Hospital where he remained for one-and-a-half v:eeks. The 
final diagnosis was coronaryiheart disease with acute partial 
thickness myocardial infarction and chronic prostatitis.

On the day of the incident nothing eventful happened un
til claimant stopped at Wakehouse-Motors to appraise a damaged 
Dodge Dart. ^ This car was janmied up against a wall and because it 
had damage on the right front side it was necessary for claimant
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to push the car away from tho wall. He did so, took pictures 
and then pushed it back. At that time he felt no pain but as 
he was leaving Wakehouse Motors he felt a little "tincjl^", 
Claiwant's next stop was Rosemare Auto Body in Vancouver. Ap
parently, claimant’s own car had some front end damage and on 
the way as the car v:as rounding a curve the steering wheel 
started to vibrate badly and caused claimant's arms to hurt as 
he held the wheel. When claimant lowered his arms they felt 
better, he relaxed and the pain went away. Claimant was at 
Rosemare for about 25 minutes and did an estimate on a big 
Chrysler. He had no lunch and his next stop was at Lynn Kirby 
Ford where he was to check out a "total loss". This car, 
which claimant described as a pi?9? gt ]UnK; had front end damage and claimant testified that he had considerable diffi
culty in opening the hood which, vjas badly jamjaed,- He finally 
pulled the hood up and at that'time, according to claimant, 
he felt "like something stuck on-my chest and my arms felt 
like they were coming off".

Dr. Hattenhauer, a cardiologist, after reviewing the 
hospital records, expressed his ppiflitfn that Claimant'5 
"heart burn" which occurred sometime prior to the heart at
tack was, in fact, angina pectoris' which claimant did not 
recognize. He did not feel either the effort put forth by 
claimant in holding his wheel which was vibrating as he 
drove to Vancouver or the lifting of the hood of the car 
at Lynn Kirby Ford was a material cause of claimant's par
tial thickness myocardial infarction. He stated that the 
heart muscle was not receiving enough blood or oxygen through
the narrow coronary artorieg but this was a-e^hdi-tion whichtook years to develop. He felt the main factors which led 
to the myocardial infarction were claimant's long history 
of smoking and his rather high serum cholesterol.

Dr. Wysham, also a cardiologist, testified that if 
claimant encountered a great amount of difficulty and had 
to pull or push hard for.at least one minute in unlatching 
the hood of the automobile at Lynn Kirby Ford, it was his 
opinion that this would cause an abrupt strain on the heart.
If the work effort was this strenuous, it was medically 
probable that the effort precipitated the heart strain 
which probably precipitated the myocardial infarction. Dr. 
Wysham stated that the EKG's probably did not reflect a myo
cardial infarction, however, the three enzyme studies did 
show an elevation which, although slight, were significant.
He concluded claimant had had a small myocardial infarction.

The ALJ found evidence indicating that when claimant 
was walking home two days prior to'his admission to the hos
pital he developed a mild aching in his chest which radiated 
to both arms, more prominently into the left; it lasted three 
to four minutes. Claimant had ho more chest pain until 
early in the morning of the hospital admission when he was
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driving his car to and from Vancouver. Claimant' c3escribed 
the pain as a dull pressure--ty-per .aching in the middle of 
the chest which caused him to' perspire lightly and had spread 
into both arms. It lasted fori over a half an hour and then 
stopped.

The ALJ found that claimant also had complained of 
dull aching chest pain around noon on October 6 as he was 
driving to see his doctor for a re-check of his prostate 
prpblem. Claimant had told the investigator for the Fund 
that when 'he went to Vancouver] to; appraise the damaged Ve
hicle he developed for the first time aching and numbness in both arms while driving? he] also told him that when he 
was raising the hood on the vehicle at Lynn Kirby Ford he 
felt like someone had stepped ;pn his chest and squeezed the 
blood out of his arms.. As he 'drove to his urologist's of
fice he started to sweat and became weak.

The ALJ said he was unable to reconcile all of the 
versions of what had occurred ^prior to the heart attack.
He found the claimant appeared to be a hard working person
and very knowledgeable in his 
gave so many versions of what

business but the fact that he 
happened failed to produce a 

reasonable conviction that the facts were actually as they 
were ultimately given to Dr. Wysham and upon which Dr. Wysham 
based his opinion. He concluded that claimant had not met 
his burden of proving that hejhad suffered a compensable in
jury on October 6, 1976. He affirmed the denial of said-
claim. iJ •I

The Board, on de novo.j review, finds no great conflict 
in the stories which claimant''related to different parties.
The chronology of events which occurred on October 6, 1976' 
as told by claimant to the investigator for the Fund is es
sentially the same as that reported by claimant at the hear
ing with the exception that he did not tell the investigator 
about his visit to Wakehouse Motors. At the hearing claim
ant testified that he did notj tell the investigator about 
this trip because he did not think about it.

IThe Board finds that the evidence indicates that claim
ant expended a great deal of effort in raising the hood on 
the badly damaged car he was evaluating at Lynn Kirby Ford. 
Claimant testified at the hearing that it had required "large 
effort" on his part to lift the hood. .It was Dr. Wysham's 
opinion that if claimant, in fact, was exerting a great deal • 
of effort either pulling or pushing hard and did this for 
a minute or two it was probable that he raised his blood pres
sure to a marked degree in the course of so doing. It is well 
knov7n that isometric exercise' does, in fact, cause an abrupt 
rise.in blood pressure. '

Dr. Wysham said that'assuming claimant already Had pre-
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existing coronary artery disease then such type of effort would 
likely cause an acute strain on his heart and would make the 
blood supply inadequate for the demands of his heart at that 
particular time and might well precipitate a myocardial in- 
farction. Summing it up, hs gai<3, assuming the facts all' to 
be true, it was his opinion that it was a medical probability 
that claimant's effort aggravation or precipitated his cardiac 
condition and thereby precipitated a myocardial infarction.

Dr. Wysham went further and stated that the symptoms 
claimant experienced following the hood lifting incident were
moiQ diagnostic of a wyiaaudial iftfauition than his priorsymptoms; they were more severe, were associated with other 
symptoms such as sweating and weakness and persisted even af
ter his exertion ended. He stated that the lifting incident 
would not have to be inordinately severe to precipitate an in
farction in an unstable situation. He felt claimant's condi
tion at that time v;as indeed unstable based upon a.report by 
Dr. Moore which indicated that claimant had discomfort in his 
chest two days prior to October 6 while he was walking home.

ThQ Board oonoludeg that the medical evidgncs ptspsn-derates in favor, of a finding that claimant suffered a com
pensable injury as a result of the lifting of the hood inci
dent at Lynn Kirby Ford on October 6, 1976 and that this was 
within the scope and course of his employment, therefore, the 
claim should have been accepted.

ORDER
The order of the ALJ, dated March 31, 1978, is reversed,
Claimant's claim for an industrial injury sustained on 

October 6, 1976 is hereby remanded to the State Accident Insur
ance Fund for acceptance and for the payment of compensation, 
as provided by law, commencing on October 6, 1976 and until 
claimant's claim is closed pursuant to the provisions of ORS 
656.268.

Claimant's attorneys are awarded as a reasonable attor
neys' fee for their services both before the ALJ at the hearing
and at Board review a sum of SUOOO; payable by the State Acci-
dent Insurance Fund.
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OCTOBER 6, 1978

RONALD E. YORK, CLAIMANT |
Nikolaus Albrecht, Claimant'slAtty, 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Atty.
Roger Warren, Defense^ Atty.
Request for Review by Claimant 
Cross-appealed by Aetna

WCB CASE NO. 77-287|2

Reviewed by Board Members Wilson, Moore and Phillips.
The claimant seeks Board review of the Administrative Law Judge's (ALJ) order whichj remanded his claim for aggrava

tion to Aetna Casualty and Surety Company for acceptance and 
payment of benefits as provided by law, directed Aetna to reim
burse Employers Insurance of Wausau for all sums heretofor paid 
to claimant, and to pay claimant's attorney $500 as a reason
able attorney's fee.

Claimant contemns Ke sKould havd feSSR SWJPdQd p@I13lti@5 
for unreasonable delay in payment of temporary total disability 
benefits and should have been awarded temporary total disability 
benefits beginning April 6, 1977, less time worked. The carrier, 
Aetna, cross-requests Board review, stating the issue to be de
termined on review is which carrier is responsible for claimant's condition. -j

Claimant suffered a ;compensable injury to his neck on 
March 14, 1972 while in the employ of Tektronix, _Inc., whose 
carrier was Aetna. The claim was closed by a Determination 
Order, dated June 6, 1973, which granted claimant 16° for 5% 
unscheduled neck disability, j At the time of the 1972 injury claimant was employed as a utility man and had been involved 
in a motor vehicle accident in the course of his employment.

In November 1976 claimant was transferred to spot weld
ing and began to develop increased symptoms. On April 6, 1977 
Dr. Fagan was consulted by claimant who was complaining of neck 
pain; he prescribed conservative treatment. The ALJ assumed 
that claimant contended Dr. Fagan's letter constituted a claim 
of aggravation because when he requested a hearing on May 3,
1977 he attached a copy of Dr. Fagan's report thereto.

The ALJ found no evidence that Dr. Fagan's report was 
sent to Aetna nor to Employers Insurance of Wausau which was 
furnishing the employer workers' compensation coverage in 1977.

The ALJ found that the evidence so overwhelmingly sup
ported a finding of aggravation of the 1972 injury that it would 
be futile to discuss the evidence, therefore, no discussion on 
the merits of claimant's claim for aggravation was contained 
in the ALJ's order.

-429-



The ALJ did find that on May 25, 1977 Wausau paid tem
porary total disability benefits for the period from March 15 
to 1977, less time worked^ and t\\^ ChecK IherefOT appai=
Qntly was sent to Tektronix who then forwarded it to claimant.
The ALJ was unable to learn the reason for Wausau's failure to 
forward the check directly to claimant; the Workers' Compensa
tion Board has expressly prohibited the procedure utilized by 
Wausau. The ALJ found that claimant returned to work on July 
11, 1977 and on September 23, Wausau filed a Form 802 indi
cating that the compensation for temporary total disability had 
been paid to claimant through July 8, 1977. Claimant had lost 
a day and a half from work on March 15.and 16, 1977 and on May
6, 1J77 Dr. ragan had authorised loss to be continued un-til claimant returned to work on July 11, 1977. The ALJ found 
that inasmuch as July 9 and 10 were not work days that claimant 
had been paid all the compensation due him.

The ALJ found nothing in the record to indicate whether , 
compensation for the period between May 5 and July 8 was paid 
but, although claimant contended he was entitled to penalties for 
unreasonable delay in the payment of compensation, he concluded 
there was a failure on the part of claimant to present evidence 
as to the dates compensation was paid, therefore, he did not 
award penalties but only a reasonable attorney's fee to.claim
ant's attorney.

The majority of the Board, on de novo review, agrees 
with the conclusion reached by the ALJ but does not find the 
evidence supporting claimant's claim for aggravation so over
whelmingly convincing that a discussion on the merits of the 
claim would not be of assistance to those who choose to read 
this order.

The question before the ALJ was whether or not claim
ant's present condition was the result of an aggravation of his 
1972 injury or of a new injury. It is true that Oregon has 
adopted the "Massachusetts-Michigan"'rule for cases involving 
successive injuries and successive insurance carriers. ' Smith 
V. Ed's Pancake House, 27 Or App 361. Basically, that law states 
that if the second incident contributed independently to the in
jury, the second insurer is solely liable, even if the injury would 
have been much less severe in the absence of the prior condition, 
and even if the prior injury contributed to the major part of the 
final condition. The majority of the Board does not find that 
the "Massachusetts-Michigan" rule is applicable in this case; 
there is no medical evidence to indicate that there was any spe
cific incident subsequent to March'14, 1972 which contributed 
independently to claimant's condition. To the contrary, the 
medical evidence indicates that the initial diagnosis was strain 
of cervical spine (and loss of tooth) and after the claimant 
filed his claim on May 16, 1977 for "recurrent neck pain" the 
medicals indicated that claimant's primary complaints still were 
of jpain and discomfort in the posterior cervical region radiating
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to both shoulders. The x-rays' of the cervical spine taken in 
1972 as well as the.x-rays taken in December 1977 reveal a nar- JTWW '5i§'r ?pace at the C5-6' ieyei' with evidence of very mild de
generative changes. * '

I
The majority of the Board concludes- that claimant's 

transfer to the job of spot welding in 1976 did not even 
slightly contribute to the causation of claimant's present 
disabling condition; the claimant's condition in 1977 is merely 
a recurrence of the symptoms resulting from his 1972 injury. 
Claimant had had several intervening recurrences between 1972 
and 1977. There-forer the Cisim for agcravation is valid-and the carrier on the risk at the time of the 1972 injury is respon
sible for claimant's present condition.

1 ■'
jORDER

• IThe order-of the ALJ'J' dated-April 6, 1978, is affirmed.

follows:
Board I'lemBer deorge K. Moord ' dlSSQntE

In November 1976 cla'imant's job was changed, from that 
of a weld technician, a relatively light job, to that of•spot 
welder which__required reaching activities and much vibration.

On April 12,' 1977 Dr. Fagan indicated that claimant's.' 
new job had worsened his condition from the increased lifting . 
and bending and a job change |Was recommended.

I find claimant's symptoms were much more severe in 
1977 from the repeated trauma of his job, than they were in 
1972. After the 1972 injury iclaimant saw no physician for his 
problems from March of 1973 until April 1977 and he continued 
working.

'This case falls under the "Massachusetts-Michigan" rule . 
as the repeated trauma in 1976-1977 contributed more than 
slightly to his disabling condition.

Further, I find that claimant had new symptoms after the 
1977 incident that were not present after the 1972 injury, i.e., 
pain and numbness in his arms, hands and shoulders.

Claimant's testimony was that after the 1977 incident 
his neck pain was two to three’times worse than in 1972.

jI conclude that claimant's work in 1976 and 1977 of.re
peated trauma was much more strenuous work an<J caused a new injury; I would remand the claim to Employe:p^ Insurance of Wau
sau for acceptance as a new injury.

George A. rjcore, Board Member
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VERNON ZACHARY, CLAIMANT
James H. Nelson, Claimant's Atty.
Jones, Lang, Klein, WSi£ & Smith;

Defense Attys.
Order of Dismissal

WCB CASE NO. 77-5878 OCTOBER 6, 1978

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been with- - 
drawn,

IT Ig THEREFORE ORDERED that the request for review now pending before the Board is hereby dismissed and the order of the 
Administrative Law Judge is final by operation of law.

WCB CASE NO. 77-328 OCTOBER 9, 1978
PATRICK MANDELL, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order of Abatement

On September 22, 1978, the Board issued its order-in the 
above entitled matter. On September 29, 1978, the Board received 
a motion from the State Accident InSUrdllCe TUIld tO rOGOnsidfiS thife' 
order.

The Board concludes'that a brief from both SAIF and the 
claimant should be presented before it can properly reconsider 
its order.

Because the time for appealing from the Board's order is 
near expiration, the Board concludes that its Order on Review 
entered in the above entitled matter should be abated until such 
time as the Board, after studying the briefs of each party and 
reviewing the record, can make a decision on SAIF's motion.
Pending that decision the provisions of ORS 656.295(8) should 
be tolled.

IT IS SO ORDERED.

m
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OCTOBER 111 137?' SAII' CLAIM NO. A '356244, :k

MARVIN A. BISCHOFF, CLAIMANT I 
SAIF, Legal Services, Defense Atty Own Motion Order !

In 1953 claimant suffered a compensable injury to his 
right eye. His claim was accepted and claimant received medical care from Dr. Goldman, an [ophthalmologist in Portland. On 
August 5/ claimant's claim was closed. His aggravation
rights have expired. jIOn September 12, 1977jthe State-A.ccident Insurance 
Fund received a letter from Dr. Neal which stated that claim
ant had been seen by him over[the past seven years and was 
last seen on August-15, 1977 for a routine eye examination.
Dr. Neal stated, after the examination and because of claim
ant's concern over the secondary exotropia of the right eye 
resulting from his old industrial injury, that he would rec
ommend that the exodeviation be surgically corrected. Dr-.
Neal requested that the claimant's claim be reopened and claim
ant be provided the opportuni-ty for possible restoration of 
normal visual acuity by means|of•excision of the secondary 
cataract and fitting of a contact lens.

'IOn September 27, 1978'j the Fund forwarded Dr. Neal's 
letter and copies of pertinent documents from the Fund's claim 
file to the Board, stating that if the Board found the evidence
justified granting claimant’s 
pursuant to ORS 656.278 which for own motion reliefDr-. Neal's letter was inter
preted to be, it would not oppose reopening of the claim.

IThe Board concludes that the reports furnished it by 
the Fund do justify reopening claimant's claim designated as 
No. A 356244 relating to a 19;53 injury and for the payment to 
claimant of compensation, as .provided by law, from the date the 
recommended surgical procedurje is performed and until the claim 
is closed pursuant to the provisions of ORS 656.278.

IT IS SO ORDERED.
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WCB
WCB

CASE NO. 
CASE NO.

76- 5851
77- 2452

OCTOBER 11, 1978
Q

LONNIE ERASURE, CLAIMANT
Yturri, Rose & Burnham^ Claim^f;-t'5 MtyS. 
Lindsay, Nahstoll, Hart, Neil & Weigler, 

Defense Attys.
Souther, Spaulding, Kinsey, Williamson. & 

Schwabe, Defense Attys.
Amended Order on Review

6n September 23, 1978 the Board issued its Order oh 
Review in the above entitled matter.. The order contains an 
error in the fourth line of the .next to the last paragraph 
on page 5 thereof, to-wit: "September 13, 1976 industrial
injury". It should read "September 13, 1975 industrial in
jury".

OCTOBER 11, 1978SAIF CLAIM NO. B 86026

CHARLES L. HOOVER, CLAIMANT 
SAIF, Legal Services, Defense Atty 
Own Motion Order

On July 12, 1978' claimant petitioned the Board to exer
cise its own motion jurisdiction, pursuant to ORS 656.278, and 
reopen his-claim for an injury suffered on August 20, 1964. 
Claimant's aggravation rights have expired. In support of his 
request, claimant enclosed surgical and medical reports from 
Emanuel Hospital of a recent date and the closing order dated 
July 7, 1965 issued by the State Industrial Accident Commission 
(predecessor to the State Accident Insurance Fund).

On July 28, 1978 the Fund was furnished copies of claim
ant's petition and the medical attachments and requested to ad
vise the Board of its position within 20 days.

On August 8, 1978 the Fund indicated that claimant's 
claim had been closed since July 7, 1965 and it had received 
no correspondence concerning it until the Board's letter.
The Fund asked for additional time to obtain more recent data.

On September 27, 1978 the Fund advised the Board that 
it had up-to-date information which indicated that claimant's 
present cervical spine condition was the result of an off-the- 
job injury in April 1978. It opposed reopening claimant's 
claim.

The Board, after thorough consideration of the medi
cal reports submitted both by claimant and the Fund,, concludes

O
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that claimant had failed to establish that his present condi-
is rslateil to tho 1364 irijur-y; Claimant's

own motion relief should be denied.

OCTOBER 11, 1978

IT IS SO ORDERED.

WCB CASE NO. 77-2528j
JUNE MARIE LEVY, CLAIMANT |
Kennedy, Bowies & Towsley, IClaimant's Attys. j
Cheney & Kelley, Defense Attys. 
Request for Review by Employer

Reviewed.by. Board Members Wilson and Phillips.
The employer seeks Board review of that portion of the

Administrative L&w JuSgs'8 (ALJ) Older which remanded claimant'sback claim to it for acceptance and payment of compensation.
The Board, after de novo review, affirms and adopts the Opinion and Order of the ALJ,| a copy of which is attached hereto 

and, by this reference, is made a part hereof.
j ORDER

The order of the ALJ,i dated April 17, 1978, is affirmed.
!

Claimant's attorney is hereby granted a reasonable attor': 
ney's fee for his services in connection with this Board review 
in the amount of $250, payable by the carrier.

OCTOBER 11,. 1978WCB CASE NO. 77-4120 ■
MARVA D. MCKINNEY (KAREEM), CLAIMANT 
Charles Paulson, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Order of Dismissal

On June 16, 1978 an order of an Administrative Law 
Judge (ALJ) was entered in the above entitled matter which 
granted claimant an award of 80° for 25% unscheduled low 
back disability. On.June 6, 1978 the Board acknowledged 
receipt of a request for review of said order by the claim
ant and on July 21, 1978 it acknowledged receipt of a cross' 
request for review by the employer.
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On October 5, '1978, after the Board had received 
claimant's brief, it was advised that claimant had been re
admitted to the hospital and the employer 'had reopened her 
GlflilQ dnd r^EUrOQd pdyinsftt Sf ddmpensatlon for temporary 
total disability. Inasmuch as the claim is now in an open 
status and will have to be closed by another Determination 
Order, the present issues presented to'the Board on the re
quest and cross-request for review of the order of the ALJ 
have become moot.

THEREFORE, the claimant's request for Board review 
and the employer's cross-request for Board review of the

of ALJ entered on June 16, 1978 are hereby dis
missed.

Q]

OCTOBER 11, 1978WCB CASE NO. 77-7902

GAIL SANDS, CLAIMANT
Pozzi, Wilson, Atchison, Kahn •

& O'Leary, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board reviev; of that portion of the 

Administrative Law Judge's (ALJ) order which failed to find 
that the actions of the Field Seryig§g DiviSiOn Violated the 
rules of said division.

The Board, after de"'novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated April 24-, 1978, is affirmed

O

0
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t
OCTOBER 11, 1978

SCHELIN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant’s Attys. | 
SAIF, Legal Services, Defense Atty Request for Review by Claimant ! ;

WCB CASE NO. 77-4597

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administi^&tiV5 LSW 

Judge's (ALJ) order which affirmed the carrier's denial of 
his claim.

The Board, after de novo review, affirms and adopts 
the Opinion.and Order of the ALJ,., a copy of which is attached- 
hereto and, by this reference,|is made a part hereof.

ORDER

The order of the ALJ, dated May 22, 1978, is affirmed,

WCB CASE NO. 78-317|3 ■ OCTOBER 11, 1978
BLANTON SIMMONS, CLAIMANT ] ' ■[
Glen McClendon, Claimant's Atty,
R. Kenney Roberts, Defense Atty.
Stipulated Settlement |

IIt is hereby stipulated by and between Blanton Simmons- 
through his attorney, Glen McClendon and G. D. Searle-Will Ross, 
through their insurers, CNA, through R. Kenney Roberts-of their 
attorneys that Claimant compensably injured his back in an on-the- 
job automobile accident on May 5, 1977. Subsequently, Claimant 
claimed aggravation of his condition. It 'is the position of the 
insurance carrier that Claimant's injury resulting from the auto
mobile accident is completely[resolved and his present condition 
is a result of a-separate and•intervening and superseding incident 
resulting, from a basketball game,and is totally unrelated to the 
industrial accident. The aggravation claim was denied. A hearing 
was held and the Administrative Law Judge held the claim compen
sable. The insurance carrierjappealed this case. It is the 
insurance carrier's contention that the Administrative Law Judge 
failed to consider evidence which directly impeached Claimant's testimony regarding the issue'of intervening accident. Further, 
it contends that there is additional‘evidence showing a new injury 
There being a bona fide dispute and the parties wishing to re
solve this matter on a disputed claim basis;
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It is hereby stipulated and agreed that this matter be 
compromised subject to the approval of the Workers' Compensation 
Board by CNA Insurance Company paying and Claimant accepting the 
sum of $12,000 in full payment of a disputed claim agreement.
This is in addition to amounts previgusly 'Ji’dSfSd pSld WlliCll 
have been paid in full. Claimant's aggravation claim shall remain 
in a denied status and he shall take no further workers' compen
sation benefits on account of this claimed aggravation. Any 
present or future medical treatment to his back will be considered 
the result of alleged ‘intervening and superseding activity and 
injury. The insurance carrier and employer will no longer be 
responsible for present or any future medical care or treatment of 
Claimant's back nor shall they be responsible for present of 
future temporary total disability, or permanent dis^iiityi

It is further agreed that if for any reason Claimant 
shall become entitled to benefits in the future, under his claim, 
any money paid pursuant to this Stipulation shall be offset against 
these future benefits.

It is further agreed that Claimant's Attorney, Glen 
McClendon, shall receive an attorney's fee of $375, payable out of 
this settlement and not in addition to it.

WCB CASE NO. 77-7063 OCTOBER 11, 1978
WCB CASE NO. 77-7064

MILTON STIANSON, CLAIM/^T 
Pozzi, Wilson, Atchison, Kahn &

O'LQSry, Cl&iiViaht’s Attys.Souther, Spaulding, Kinsey", Williamson 
& Schwabe, Defense Attys.

Order of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by the 
claimant, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Administrative Law Judge is final by operation of law.

m

m
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0CT0BER'12, 1978WCB CASE NO. 77-7715

JOHN RUSSELL, CLAIMANT 
Dye & Olson, Claimant's Attys. 
Bruce Bottini, Defense Atty. | 
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.I •
The employer seeks review by the Board of the order

of thQ Administrative Law Judge (ALJ) whicfi awarded elaimant128® for 40% unscheduled disability.
The issues before the ALJ were whether claimant's

j_l

claim had been prematurely closed on December 7, 1977 be
cause claimant was vocationally handicapped and the extent 
of claimant's unscheduled permanent partial disability.

Claimant was a 32-year-old welder who suffered a 
compensable injury to his lowjback on December 27, 1976 
while'assisting a co-worker to'i lift a flat bar. The diagno
sis of his injury was an acute lov; back strain superim.posed 
upon a pre-existing spondylolysis condition.

IClaimant received conservative treatment and after a 
recovery period which included vocational rehabilitation 
consideration for evaluation/jplanning and development, his 
claim was closed on December 7, 1977 with a Determination 
Order which granted claimant compensation only for time loss
fi?8!n Dsaembar 28, 1976 to November 17, 1977.

i
Claimant testified that he experiences chronic back 

pain radiating down both legs'which is increased by activi
ties. He also stated that he'has some limitation of motion 
of his back and he is unable to lift, drive for prolonged 
periods of time and prolongedlsitting, standing, bending, 
stooping or ascending and descending stairs-seem to exacerbate his back condition. ■ Thej medical evidence indicates that 
claimant does have limitations on certain activities which 
require lifting, bending or stooping and in all probability 
claimant is excluded from such employment in the general indus
trial labor market which requires these activities.

I
Claimant is a graduate of high school and has the 

equivalent of two years of college in general course work 
with primary emphasis on art 'classes. He has two years of 
experience as a welder for the employer; his primary employ-- 
ment has been jobs consisting of^physical or'manual labor 
such as steel fabrication, carpentry work, cement and masonry 
work and also roofing. " _
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On August 15, 1977 claimant had betm referred to an 
authorized program of vocational rehabilitation; however, 
no program was ever developed between claimant and his coun
selor and on November 17, 1977 claimant was terminated from 
the program because of failure to progress in a timely and
satisfactory manner. Tti§ roGordo indioato that alaimaht w^s
very difficult in making his choice of programs and also 
failed to cooperate with his vocational rehabilitation coun
selor, although claimant testifies to the contrary.

On February 1, 1978 the termination decision was re
considered at the request of claimant'and apparently was
upheld becau?§ Claimant was not considered to have a vooa-tional handicap. The Field Services Division of the Workers' 
Compensation Department felt claimant's permanent disability, 
if any, did not preclude his return to regular employment and 
because of his education,' training and experience, he had suf
ficient skills and ability to allow him to return to regular 
employment. Claimant was offered employment re-entry assis
tance to be provided by a private organization, however, as 
of the date of the ALJ's order' claimant had not availed 
himself of such services. During 'December 1977 claimant
received unemployment comp^ngstiwii benefits and he testifiedthat he had looked for work without success. Claimant feels 
he could return to light type work.

The ALJ found that the claim had not been prematurely 
closed. Only the Field Services Division has the authority 
to determine the eligibility of a worker for referral to an 
authorized program of vocational rehabilitation. A worker 
is entitled to administrative review of the decision of the 
Disability Prevention Division under the provisions of OAR 
436-61-060, however, in this case, the ALJ was unable to say 
that the decision made regarding termination, later upheld on 
reconsideration, was made upon unlawful procedure, was arbi
trary, capricious or characterized by abuse of discretion or 
unauthorized exercise of discretion. He also found there was 
sufficient documentation to sustain a finding that claimant 
did not have a vocational handicap which would entitle him to 
be placed in vocational rehabilitation program.

m

•The AlJ found that claimant was entitled to an award 
of compensation for his loss of wage earning capacity which 
included claimant's ability to obtain and hold gainful and 
suitable employment in the general industrial labor market. 
Based upon the record, the ALJ found it more probable than 
not that claimant's physical condition affected his ability 
to perform "heavy work" and to perform any work in the gen
eral labor market which required heavy lifting, bending, 
stooping, and so forth. The ALJ concluded, as a practical 
matter, claimant was precluded at least to a substantial 
degree from returning to his former occupation because of
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the duties involved therein. Taking into consideration 
claimant's physical impairmentage, education, training and 
work background, the KL3 concluded that W3S GHtitlOd
to an award of compensation equal, to 40% of the maximum, al
lowable by statute for unscheduled permanent partial disability

The Board, on de novo review, is of the opinion that 
the medical evidence does not support a finding that claim
ant's physical disability is as substantial as indicated in 
the order of the ALJ. Unless claimant tries to do substan
tially heavy work he is not troubled with his back pain ac
cording to Dr. Spady's report of February'21, 1978 . Further
more, claimant has done a variety of types of work, some of 
which did not require such strenuous Adtivifey 55 W5S FQQUirQd 
by his job with the employer. | Claimant has a .high school edu
cation plus two years of college and he appears to have no 
trouble adapting to new types of employment.

The Board feels that he .probably•is aggravating his 
condition by his work on the farm^ {which was not mentioned
in thQ ordQr of th@ ALJ). Clailmant seems to be motiYated,
only insofar as he is allowed -itc.do what he wants to do. He 
has not been cooperative with jany of the efforts made to rehabilitate him or to place h'im in a job which is within 
his physical and mental capabijlitles . i,

The' Board concludes that olaimant would be adequately 
compensated for the loss of wage 'earning capacity resulting from his industrial injury of |D'ecember 27, 1976 by an award 
of compensation equal to 80° which is 25% of the maximum.

order'
The order of the ALJ, ^dated May 2, 1978, is modified.

' «.

Claimant is...awarded 80° of a. maximum of 320° for 
25% unscheduled back disability. This is is lieu of the 
award made by the order of the ALJ which in all other re
spects is affirmed. ' \

OCTOBER 13, 1978SAIF CLAIM NO. AC 100414
LAURA A. BAZZY, CLAII^T |
SAIF, Legal Services, Defense'Atty. 
Own Motion Determination I

Claimant suffered a compensable injury on October 16, 
1967 when she slipped and fell injuring her back and legs. 
Claimant received treatment from Dr. McKillop for over a year 
before he recommended claim closure, noting that she would be 
somewhat restricted in her low back movements. The claim was
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closed by a Determination Order dated February 19, 1969 which 
granted claimant compensation equal to 48° for 15% unscheduled 
disability in addition to time loss benefits.

The claim was re9p?ns,s qu ftBrll 15, 1971 at the tequegtof Dr, Spady. A myelogram was performed on July 1, 1971 and 
claimant was released for work on August 3, 1971 with some 
functional impairment.

The claim was again closed on August 18, 1971 with ad
ditional time loss benefits only.

Based on a report by Dr. Spady the claim was reopened 
on OOtObSJ? IG, 1974 with time loss commencing August 17, 1974. Claimant received only symptomatic treatment from- Dr. Spady 
and returned to work on October.2, 1974.

Claimant filed a claim for a new back injury resulting 
from an incident at work on April 1.6 , 1975. She was granted 
32° for 10% unscheduled back disability for this injury.

On September 8, 1978 the State Accident Insurance Fund 
requested a determination of claimant's present disability.
The Evaluation Division of the VJorkers' Compensation Depart- 
niQnt rOGOnUllOndSd thdt claimant he granted additional time loss 
compensation from August 17, 1974 through October 1, 1974 only, 
less time worked.

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted compensation for temporary 
total disability from August 17, 1974 through October 1, 1974, 
less time worked.

WCB CASE NO. 78-365 OCTOBER 13, 1978

EDGAR FOSTER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant’s Attys.
Roger Warren, Defense Atty. 
Order of Abatement

On September 29, 1978 the Board entered its Order on 
Review in the above entitled matter affirming and adopting 
the Opinion and Order of the Administrative Law Judge, a 
copy of which was attached to and made a part of the Board's 
order.

Under date of September 28, 1978 the attorney for the
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appellant advised the Board byitelephone that he .had just dis
covered he had not filed his brief and he asked for an exten
sion of time within which to db so. He stated that he had con-

f93r th? claimant and he had no objections 
to the request for an extension. iThis was confirmed by a letter of the same date; however, thej matter had already been reviev7ed 
and, in fact, the Order on Review was issued the following day.

On October 3, 1978 the Board received from the attorney 
for the appellant a~ brief and on October 9, 1978 it received 
a letter from him- requesting the Board to set aside its Order 
on Review dated September 29, 1978 and to give consideration
to his brief and to allow claimant's attorney the oppofUnityto file an answering brief. j

IIThe Board, after due‘consideration, concludes that be
cause of the assistance it sometimes receives from briefs filed by the parties and because the| request for an extension of 
time was made orally-prior to the entry of the order and ac
quiesced in by the opposing attorney, the brief submitted by 
the attorney for the appellantjon October 3, 1978, a copy of 
which was mailed to the attorney for the claimant, should be 
given full consideration, provided that the attorney for the claimant be given 10 days from| the date of this order within 
which to respond. The Board'si order is hereby abated.

1IT IS SO ORDERED.

WCB CASE NO. 76-26 7,8 
WCB CASE NO. 76-2679

OCTOBER 13, 1978

MICHAEL GILROY, CLAIMANTGalton, Popick & Scott, Claim^t's Attys.
SAIF, Legal Services, Defense Atty.
Jones, Lang, Klein, Wolf & Smith,^

Defense Attys.
Order on Remand

On August 23, 1977 the Board entered its Order on Re
view in the above entitled mabter which affirmed the denial 
of the Fund of claimant's claim for aggravation and remanded 
claimant's claim for a ne^^7 injury of April 21, 1976 to Employ
ee Benefits Insurance; granted claimant's attorney an attor
ney's fee of $300 for his services before the Referee and 
$300 for his services in connection with Board review, both 
payable by EBI. |

1 . . •IThe employer, by' and lihrough its carrier, EBI, appealed 
and claimant cross-appealed, iln his cross-appeal, the claimant 
contended that he was entitled to an award of a penalty and
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attorney's fee from EBI because of its failure to pay him com
pensation or'deny his claim within 14 days of the employer's 
receipt of notice of the claim.ant' s ’ in jury.

The Oregon Court of Appeals in its opinion issued Aug
ust 1, 1978 ruled that EBI had notice of claimant's claim of 
a new injury on riay 25, 1976 but did not deny it until June 
14, 1976, nor make any payment of compensation for time loss 
until July 6, 1976,‘over 25 days after it was due, constituted 
unreasonable delay which made it liable for an award of a pen
alty and attorney's fees pursuant to ORS 656.262(8). Payment 
of compensation should have commenced on the date of claim
ant's injury, April 21, 1976, rather than from the date that 
such injury was reported to claimant's employer. May 25, 1976,
and ?9ntinusd until June 14, 1976, tho dato EBI denisd elaim-ant's claim for a new injury.

The Court of Appeals, after considering'the circum
stances of the case, ruled that an assessment of a penalty 
equal to 10% of the compensation for time loss due claimant 
for the period from April 21, 1976 to June 14, 1976 would be 
adequate.

The Board, in its Order on Review, dated August 23, 
1977, had affirmed the attorney's fee granted to claimant's 
attorney for his services before the Referee, payable by EBI 
and had granted claimant an additional attorney's fee for 
his services in connection with Board review which was pay
able by EBI,

On September 27,- 197.8 the Board received the Judgment 
and Mandate of the Oregon Court of Appeals and in compliance 
therewith hereby amends its Order on Review dated August 23,
1?77 by inserting between the third and fourth paragraph in
the "Order" portion thereof the following:

"Claimant is awarded additional compensation 
in an amount equal to 10% of the compensation 
for temporary total disability due claimant 
from April 21, 1976, the date of his injury 
to June 14, 1976, the date of EBI's denial, in 
the nature of a penalty for EBI's unreasonable 
delay in the payment of compensation to claim
ant. "
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WCB CASE NO. 77-7569 - OCTOBER 13, 1978

JOSEPH L. LANDRY, CLAIMANT 
Charles Paulson, Claimant's Atty.
Tooze, Kerr, Peterson, Marshall & Shenker, Defense Attys. \
Request for Review by Claimant|

Reviewed by Board Members'' Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirined the WsYsmbet
Determination Order whereby he[ received compensation for 
time loss only. \

■ I
The Board, after de noyo review, affirms and adopts 

the Opinion and Order of the ALJ, a copy of which is attached 
hereto and,’by this--reference,j is' made a part hereof. An 
error on page 1, paragraph 2, ^line 2 should be corrected. 
"November 18, 1978" should be changed to read "November 18, 
1977".

ORDERi :
The order of the ALJ, Idated May 2, 1978, is affirmed.

WCB CASE NO. 77-4966 OCTOBER 13, 1978

DANIEL M. MACK, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. i
Cheney & Kelley, Defense Attys. 
Request for Review by Claimant

Reviewed by Board Members’Wilson and Moore.i' : ■'Claimant■seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the July 28, 1977 Determin
ation Order whereby claimant was awarded 16° for 5% unsched
uled head and neck disability.;

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which -is attached 
hereto and, by this reference,j is made a part hereof.

I
ORDER

, * 1‘JThe.order of the ALJ, dated June 23, 1978, is affirmed
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OCTOBER 13, 1978WCB CASE NO. 77-1186

EDWARD MAZE, CLAIMANT
Dye & Olson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Recjuest for Reyiew fey, giaimant

Reviewed by'Baard Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's- (ALJ) order which granted him.compensation equal•to
80° for 25% «n§shsfiul6d back disability. Claimant cont@ndEthis award is inadequate.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of v/hich is attached 
hereto and, by this reference, is made a part hereof.

ORDER

firmed.
The order of the ALJ, dated February 3, 1978, is af-

WCB CASE NO. 77-6615 OCTOBER 13, 1978
JOHN J. SLATSKY, CLAIMANT
E, B. Sahlstrom,Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Order on Motion to Dismiss

On August 24, 1978 the Administrative Law Judge entered 
hie order tKd May IG, 1977 Determination Order.

On September 25, 1978, according to the United States 
Postal Service postmark on the envelope addressed to the Workers' 
Compensation Board, claimant requested review of the ALJ's order.

The 30th day after the date of the issuance of the ALJ's
order was septei^er 2j, 1J78, which WS5 3 Saturday; therefore,the request mailed on the following Monday, September 25, was 
timely and the Fund's motion to dismiss said request should be 
denied. .

IT IS SO ORDERED.

#
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OCTOBER 13, 1978WCB CASE NO. 77-7153 ■ *' ■ .
ANTHONY JJ YAZZOLINO, CLAIMANT 
2AIP, Legal Services, Defense lAtty 
Request for Review by Claiman-t:

Reviewed by Board Members Moore and Phillips.
J
\Claimant'seeRs Board review of the Administrative Law 

Judge's (ALJ) order v;hich granted him compensation for 35% 
unscheduled low back disability and time loss benefits for 
his period of hospitalization in August 1977.

IThe Board, after de noyo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,; is made a part hereof.

1ORDER
The birder bf fhb ALJ, dStbd 10’, 1979, IS af

firmed .

WCB CASE NO. 77-5590 OCTOBER 16, 1978
VIRGIL 7VBREGO, CLAIMANT ]Dye & Olson, Claimant's Attys.j ^ •
Gearin, Landis & Aebi, Defense! Attys.
Request fcr Rsvisw by Clglmanb ;

Reviewed by Board Members Wilson and Moore.
IClaimant seeks review by. the Board of the order of the 

Administrative Law Judge (ALJ)' which granted claimant 192® for 
60% unscheduled back disability. Claimant contends he is per
manently and totally disabled.'

. Claimant suffered a compensable injury on June 7, 1974 
to his low back while sorting |and lifting boxes. He was seen 
by Dr. Stanford three days later. On November 17, 1974 claim
ant was referred to Dr. Buza who thought claimant might have a 
protruded disc, L5-S1 right and suggested that a myelogram be 
performed. The myelogram was done on November 21 and claimant 
was admitted to the hospital 'o'n November 24 for back surgery.'

On November 21, 1975 Dr. Buza advised the employer's,- 
carrier that claimant.possibly could pick cherries off a con
veyor belt if he were able to rotate sitting and standing dur
ing the job. He indicated that claimant's disability was ap
proximately 25%.
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The employer, on January 27, 1976, asked Dr. Buza to 
advise them if claimant's condition was stationary and the 
amount of impairment he felt claimant.had. Dr. Buza replied 
on May 25 that claimant's condition was stationary and that 
the present treatment he was receiying was purely palliative; 
however, on August 25 Dr. Buza indicated that claimant could
not sit or stafli^ jsf ptelcfigsd psilods of time and that bend-ing,' lifting or twisting and also walking exacerbated claimant's 
back discomfort. It was his opinion that at that point in time 
that claimant was probably unable to engage in any type of 
gainful employment.

On January 6, 1977 claimant was examined by the physi
cians at the Orthopaedic Consultants who indicated claimant's
condition was stable and the claim should be closed. The;^further stated that claimant would have to seek another type 
of occupation because his former work for the employer involved 
lifting and was heavy type work which claimant was incapable 
of performing. Job placement was recommended.

On August 31, 1977 a Determination Order awarded claim
ant 112° for 35% unscheduled low back disability.

After the hearing before the ALJ a report from Dr. Buza,
dated December 7» 1377) was admitted. This report stated Dr.Buza's opinion that when he.had last examined claimant on May 
25, 1977 claimant was stable but was still having severe pain 
in the low back and left hip. It was his opinion, based upon 
claimant's complaints, that .claimant would not be able to re
turn to work, that his condition was chronic and would remain 
unchanged in the future.

Some film was admitted at the hearing with which the 
ALJ was not overly impressed. This film showed claimant doing 
certain activities which, in the opinion of the ALJ,was not 
persuasive that claimant was able to do any heavy physical' 
work on a sustained basis.

m

Claimant v;as born and educated in Mexico. He has a 
third grade education and his work background has been solely 
in heavy manual labor. Claimant testified to the satisfaction
of ALJ that he had to Kneel to picK up an object) that hehad to hold on to something to enable himself to rise from a 
squatting position and he was unable to even lift a small sack 
of sugar from the trunk of his car. The film did indicate that 
claimant could bend at the waist, but it was impossible to de
termine how long he could maintain this position.

Claimant's testimony was found to be somewhat less than 
credible and the ALJ took that into consideration in giving 
weight to the contention that claimant would have difficulty 
returning to work based on his physical limitations. He also 
found that claimant had done very little to seek work or engage

m
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actively in vocational rehabilitation. The employer had offered 
claimant extremely light work,.^b^ut .claimant had failed to 
return and attempt to do this'^^type'of work. However, even 
though the ALJ questioned claimant's credibility, he was un
able to disregard the-comments[made by Dr. Buza which were 
based upon objective findings as 'well as subjective complaints.

The ALJ, after taking into consideration the opinions 
expressed by Dr. Buza, claimant's.age, his limited background 
and his limited work experience, also his inability to read or 
write in the English language,|found that his wage earning 
capacity has''been"'substantially diminished by his industrial 
in^ ury, Although Dr. Stitt^«, s vasatioRal spQcialist, had testified that there was no work to which claimant could re
turn, this opinion was based.to a certain extent on the sub
jective complaints made by claimant and the ALJ viewed it with 
caution. I'

The''ALJ found’" the medical tes’timony was very favorable 
to claimant's claim but because of the questionable credibility 
of claimant's testimony he concluded that claimant had failed 
to meet his burden of proving that h^ w&S 3Hd tOfe-
.ally disabled. Hov;ever, claimant-had not been adequately com-, 
pensated for his loss of wage earning capacity by the award of 
112®, therefore, he increased that award to 192° which repre
sents 60% of the maximum allowable by statute for unscheduled 
disability.

The Board, on de novo review, agrees v;ith the findings 
and conclusions of -the ALJ. The physicians at Orthopaedic Con
sultants after examining claimant, found that his total loss of, 
function of his back was mildly moderate and stated that he
should obtain soma other form of work, but they did not atatethat he was incapable of performing any occupation. Dr. Buza, 
in his December 1977 report, stated he did not believe that 
claimant could return to work,| but this was based upon claim
ant's complaints and past history. The objective medical 
evidence simply does not substantiate an award for permanent 
total disability. i

Furthermore, claimant offers no explanation for his re
fusal to accept the extremely light work offered to him by his 
employer or his lack of effort! to seek any type of employment. 
The services of vocational rehabilitation were offered to claim* 
ant, however, claimant rejected such assistance and his rehabil
itation counselor closed his claim because he was not. actively 
pursuing a rehabilitation prog'ram.

The Board concludes that the award granted claimant by 
the order of the ALJ is sufficient to compensate claimant for 
his loss of wage earning capacity resulting from his industrial 
injury of June 7, 1974. • ^
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ORDER
■ The order of the ALJ, dated April 3, 1978, is affirmed. m

WCB. CASE NO. 77-7433 OCTOBER 16, 1978
LAWRENCE CLINANSMITH, CLAIMANT
VanNatta & Peterson, Claimant's Attys. 
Roger Warren, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members VJilson and Moore.

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted him compensation equal to 
64° for 20% unscheduled low back disability and 6.75° for 5% 
loss of the right foot. Claimant contends that this award is 
inadequate.

fke Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated May 12, 1978, is affirmed

WCB CASE NO. 77-7823 OCTOBER 16, 1978
JERRY EDWARDS, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which approved the Fund's denial of his 
aggravation claim for his November 6, 1972 injury.

Claimant, a 47-year-old tree planter, sustained an 
injury to his left knee on October 19, 1972 when he twisted 
it while planting trees. Dr. Graham diagnosed a suspected 
torn medial cartilage. After an exploratory arthrotomy of. 
the left knee revealed defects, Dr. Graham performed a medial

-450-



m

meniscectomy of the left knee with patellar shaving on Dec-
ombQr 27, 1972. Claimant continuad to nave Knee pain and ^ .swelling; Dr. Graham diagnosed'a- chondromalacia patella which 
'was severe, with pain and disability in the left knee. Con
sequently, he performed a total patellectomy of the left knee , 
on May 1, 1973. , i ■ .

Dr, ’Graham found claimant.to*be medically stationary on December 5, 1973. He noted|claimant had stiffness after 
prolonged sitting, momentary buckling episodes and trouble 
walking on inclines. He felt claimant could not go back to 
construction work. He found claimant had full range of motion 
in his knee. j

A Determination Order dated January 15, 1974 awarded
claimant compensation equal to 
leg.

45° for 30% loss of the left

Dr. Graham requested claimant's claim be reopened for 
further evaluation and possible subsequent surgery on Septem
ber 13, 1974 because claimant was. continuing to have signifi- 
ant disabling difficulty with his knee. An arthrogram did not
reveal any signi:?icant abnormalities. At this tiWt^ claimant began to use a knee brace on Dr. Graham's advice.

#

m

Dr. Graham reported in May 1975 claimant was complain
ing that his knee pain was aggravated by any substantial ac
tivity, e.g., prolonged standing, going up and down stairs, pushing or pulling with the kn'ee.^ The knee continued to be 
unstable. Dr. Graham felt cla;imant was restricted from jobs 
requiring climbing ladders, stairs, inclines; also, prolonged
standing, walking or pushing and pulling of heavy equipment.

I ■ • . ■ .
A second Determination-Order dated July 2, 1975 awarded 

compensation for temporary total disability only.
f)Dr. Graham indicated in August 1976 that it would be 

reasonable to do an arthrodesis (fusion) of the left knee to 
gain pain relief. After the Orthopaedic Consultants concurred 
with this treatment. Dr. Graham performed the surgery on Sep
tember 21, 1976. He indicated claimant would not be able to 
return to his former employment.

I

A third Determination jOrder dated April 7, 1977 awarded 
claimant additional compensation equal to 60° for 40% loss of 
the left leg. i

Claimant desired to become a travel agent with his wife 
and work in Alaska, which they did. On June 1,. 1977 in Fair
banks, Alaska, claimant was walking through an unpaved parking 
lot which still had some wet spots after a recent rain. His 
left foot slipped on a wet. spot .and then suddenly stopped when 
it reached a dry spot. Claimant stated the bone snapped. D-r.
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Kelley diagnosed a supracondylar fracture, two inches proximal 
to the previously arthrodesed left knee. Dr. Kelley felt the 
fracture would not have happened had claimant's knee not been.

• fused.

The Fund denied claimant's aggravation claim on October 
27, 1977 after claimant had informed them of his injury in 
August 1977,

The ALJ, after reviewing all of the evidence, concluded 
that the claimant had failed to establish either medical or 
legal causation and affirmed the Fund's denial.

/The Board, after de novo review, concludes that claim
ant has not met his burden of proving that he has sustained an 
aggravation of his initial condition; therefore, the Board af
firms the ALJ's order.

ORDER
•'The ALJ's order, dated April 7, 1978, is affirmed.

WCB CASE NO. 78-13 OCTOBER 16, 1978
CLETIS FREEMAN, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys, 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips,

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted him compensation equal to 
208® for 65% unscheduled low back disability. Claimant con
tends that he is permanently and totally disabled.

The Board, after de novo review, affirms and adopts
the gpiniof) and Order of the ALJ, a copy of whloh iS' attachedhereto and, by this reference, is made ,a part hereof.

ORDER
The order of the ALJ, dated May 26, 1978, is affirmed.

#



WCB CASE NO. 77-4186 OCTOBER 16, 1978

JAMES F. HOARD, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed, by Board Members Iloore and Phillips.
IThe State Accident Insurance Fund requests review by 

tlie Board of the order of the Administrative Law Judge (aLj) 
which set aside its denial dated May 11, 1977, directed the 
Fund to accept claimant's claim for the payment-of compensa
tion, as provided by law, until the claim was closed pursuant 
to ORS 656.268 and further directed the Fund to pay claimant's 
counsel an attorney's, fee in an amount to be fixed following 
submission by said counsel of an affidavit in support of an 
appropriate fee. j ,

I ' ■ ■
The question before the ALJ was compensability of claimant's claim. On March 29'> 1977 claimant, who at that 

time was a 41-year-old truck driver, filled out a Form 801 
report of injury which stated that he suffered headaches and 
lightheadedness first^noted about Feb^ruary 18 and which he
attributed to the repetitive movem.ents of his truck.

(jOn May 11, 1977 the Fund denied the claim, stating 
that claimant's headaches were; not caused by his employment35 3 trucK clriveri ! ■

1IClaimant's family physician. Dr. Conklin, referred 
claimant to Dr. Throop, a neurologist. Dr. Throop discounted 
the earlier diagnosis of tension headaches because of the 
unilaterality and unusual focal right ear symptoms. He did 
note_some aspects of-an atypical occipital neuralgia. He 
suggested x-rays of the skull and cervical- spine, however, he 
came up.with no specific diagnosis.

I
i

In May 1977 Dr. Conklin reported that a skull series 
and electroencephalogram were unremarkable. He stated that 
claimant was subsequently believed to be rather depressed, and 
anxious and much of his symptoms were,related to his truck 
driving and appeared to be a condition that might be described 
as a "fear of driving". Claimant was then referred to Dr. 
Kuttner, a psychiatrist, for further evaluation and therapy.

On May 18, 1977 Dr. Kuftner reported that claimant was 
definitely depressed, suffered' much anxiety and had what could 
best be described as a psychophysiological reaction of the 
neuromuscular system. His opinion was that these anxiety symp
toms were related to a combination of the physical and emotional
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stresses related tc claimant's protession as well as to proo- 
Lems he has had related to his recent separation from his wife 
ie thought claimant's claim should be accepted by the Fund and
as rapidly as possible to insure claimant's return either to
truck driving or to other work; delay could well lead to de- 

of chronic disability!.

The Fund referred claimant to Dr. Maltby, a psychiatrist, 
vho diagnosed a conversion reaction. It was his opinion that 
::lairaant's conversion neurosis (compensation) . stemmed from 
lis marital problems and was not materially related to his em
ployment. Dr-. Maltby's report was submitted to Dr. Kuttner 
for review who commented that he considered Dr. Maltby's re
port to be a fairly accurate picture of claimant although he did
not entirely agree with the conolusionE. It was hig iinpreseion
that claimant's current inability to v7ork was quite likely in 
part related to his marital problems but he still felt that 
both the emotional and physical stresses of driving truck had 
contributed particularly in the light of-his specific symptoms.

The ALJ found that claimant had been married three times 
At the present time he was having marital difficulties with 
his third wife and they were separated. The evidence indicates 
that claimant is a diligent effective worker but has had a long 
history of acute financial difficulties with continuing indebt
edness and constant demands by his creditors, including gar
nishment of wages.

The ALJ found that the emotional trauma resulting from 
claimant's separation from his second wife had substantially 
dissipated at the time of his physical symptoms in February
1977. He found that claimant apparently was the type of indi
vidual who throughout his entire adult life had moved quite 
readily from one marital or extra-marital arrangement to 
another without any great transitory emotional distress on 
the break-up. After claimant's separation from his third 
wife, he lived with a young lady who testified that claimant 
had a very bad emotional response to his third wife leaving 
him and moving in with another man prior to the beginning of 
her relationship with claimant. But although claimant was 
depressed he had no complaints of headaches, back pain, ear 
pain, dizziness 6r ie55* di dyivihg.
that they took a trip to California which included 20 hours 
of uninterrupted driving; this was in January 1977 while 
claimant w’as recuperating from a hernia operation and he 
was in good health and good spirits. It was her testimony 
that only after claimant returned from a couple of weeks work 
in eastern Oregon transporting loads of plywood over a rather 
difficult and exhausting road that- he first reported the 
headaches and pain around his ears.

The ALJ found that the record as a whole gave substan
tial support to Dr. Kuttner's opinion as to the relationship 
between claimant's work and the diagnosed conversion hysteria



with attendant physical symptomatology. He concluded that a 
material causative relationshi'p had been establisjfied hS
therefore remanded the claim to the Fund for acceptance and 
payment of compensation. - i

jThe Board, after de novo review, finds that the medi
cal opinions expressed by Dr. Maltby are more persuasive than 
those of Dr. Kuttner's.Furthermore, claimant has had' too many 
off-the-job problems which'resulted, in claimant's disinclina
tion to look for employment. \

The Board,-based upon the-evidence in the record, con
cludes that claimant has, through,his own voluntary actions 
wholely unrelated to his work activity, placed himself in his 
present condition and the responsibility for such condition is not that of the State Accident|Insurance Fund whose denial of 
claimant's claim-must—be approved;

ORDER*

The order of the ALJ, dated March 29, 1978, is reversed
IThQ dsnisl of &l&imant!s claim m.ade by the State Acci- ■ 

dent Insurance Fund on May 11, 1977 is approved.

WCB CASE NO. 77-5657 OCTOBER 16, 1978
GEORGE HOCH, CLAIMANT !
Lachman & Henninger, Claimant's Attys 
Eu«jene Buckle^ Defense t
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks. Board reviev; of the Administrative 

Law Judge's (ALJ) order which a'ffirmed the November 21,
1977 Determination Order whereby he was granted compensation 
equal to 64° for 20% unscheduled low back disability.

The Board, after de novo review, -affirms and adopts 
the Opinion and Order of the AL'J, a copy of which is attached 
^hereto and, by this reference, is made a part hereof.
’ ■ I .

ORDER
The order of the ALJ, dated April 21, 1978, is affirmed



WCB CASE NO. 77-6470 OCTOBER 16, 1978

MATTHEW NIBLACK, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys. 
Newhouse, Foss, Whitty & Roess,

Defense Attys.
Rec^uest f9_r Reyie^f by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which remanded 
to it claimant's claim for an occupational disease for accep
tance and payment of benefits.

Claimant, a 27-year-old employee of the State Employ
ment Division, alleges he developed pains in both legs result
ing from prolonged standing at his work. Claimant had worked 
for the State for 2 years. His first job with the Employment 
Division was that of a claims taker which he stated required 
him to stand five out of the eight hours he worked.

In June 1976 claimant was transferred to an interviewer 
position. There-was very little standing•required and his legs 
didn't bother him.

In June 1977 he was transferred back to his first job 
and his legs again began to bother him. Claimant, on August 
25, 1977, filed his claim which the Fund denied on October
10, 1977.

Dr. Smith reported on August 11, 1977 that claimant 
gave him a history.of developing pain in his legs with numb- .. 
ness from the hips down while running cross-country in 19GG.
He told Dr. Smith that upon graduation from high school he 
had joined the Navy and the prolonged marching and standing 
involved in basic training bothered his legs; that he also 
tried to run in track events but his legs again bothered him; 
and that he has a 30% disability from the Veteran's Adminis- 
'tration. Dr. Smith examined.claimant's lower extremities from 
the knees do^m and found claimant had mild tenderness and dis
comfort in his lower extremities. X-rays were normal. Dr. 
Smith <iisgn9SSd psin in btfth l<?wer ?ntr§!ttiti?§ 9f undetermined
etiology.

Dr. Massey, who had been treating claimant-since July 
19, 1977, diagnosed a probable chronic anterior compartment 
syndrome.

Claimant also'had worked as a security guard in col
lege and the prolonged standing caused his legs to hurt.

#
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Claimant has missed noltime from work, except for doc
tor appointments. ! • •

Th5 ALJ claimantjwas suffering from 'an occupa
tional disease and remanded the claim to the Fund.

The Board, after de novo review, finds no evidence that 
claimant's condition was materially and permanently worsened 
by his v;ork. Claimant's condition may have, from time to time, 
become symptomatic at'Avork, but aj showing that employment pro
duces symptoms of a disease of|unknown or undetermined etiology 
is not sufficient. VJeller v. Union Carbide Corporation, 35 Or 
App 355. The denial was proper.

I

ORDERi
.The ALJ's order, datedjMay 3, 1977, is reversed.

The State Accident Insurance Fund's denial is ap
proved.

SAIF CLAIM NO. A 737168
!

JOHN T. RAWLS, CLAIMANT |.
C. H. Seagraves, Claimant's Atty. 
SAIF, Legal Servic^s^ Defense Atty. 
Amended Own Motion Determination

OCTOBER 16, 1978

On May 3, 1978 the Board issued its Own Motion Determin
ation in the above entitled matter which granted claimant com
pensation for 100% loss by separation of the right leg and com
pensation for 75% loss of an arm for unscheduled disability. The 
order stated that said awards were, in lieu of the former award 
claimant had receive'd“'for permanent total disability.

On October 10, 1978 claimant, by and through his attor
ney, requested the Board to reconsider this order, stating that 
the words "in- lieu of" were misleading and that the State Acci
dent Insurance Fund had taken the position that inasmuch as it 
already had paid to the claimant based upon his earlier award 
for permanent total disability|an amount which was in excess of 
that to which he was entitled by the awards granted by the Board's 
order of May 3, 1978 it had the right to offset this amount and, 
therefore, it had fully paid claimant. ■ ■

The Board -often uses ttie words "in lieu of" when it, 
after a de novo review, modifies an award made by an Administra- 
tive_ Law Judge and the usage of such words in that situation is 
quite proper; however, the Own Motion Determination in the above 
case was issued based upon a re-evaluation of claimant's condi
tion. The only reasonable interpretation which can be given to
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the Board's actions in granting awards for disability less than 
permanent total disability is that claimant was permanently and 
totally disabled from the date of .his 1959 injury and was en
titled to receive compensation for such disability until May 3, 
1378, whQn tho Board, Based oh .evidence, found thathe had less than permanent and total disability. Claimant's 
present disability, as recited in the Board’s order entitled him 
to receive compensation for that disability from the date of 
the order forward.

Therefore, the Board concludes that the Own Motion Deter
mination entered in the above entitled matter on flay 3, 1978 
should be amended by deleting therefrom the first paragraph on 
page two and substituti,^:ig thS ^OllOWlnq;

"Claimant is,- as of the date of this order, 
not permanently and totally disabled; how
ever, he is entitled to compensation for 
100% loss by separation of the right leg 
and compensation for 75% loss of an arm for 
unscheduled disability, said compensation 
to be paid claimant commencing on May 3,
1978".

#

The Own Motion Determination, entered May 3, 1978, 
should be affirmed in all other respects except that the claim
ant shall have 30 days from the date of this order to request 
a hearing.

IT IS SO ORDERED.

WCB CASE NO. 77-1560 OCTOBER 16, 1978

FRANCES SCHLACK, CLAIMANT 
Ronald E. Hergert, Claimant's Atty. 
Charles Paulson, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which affirmed the carrier's denial of 
her claim for an alleged injury of July 3, 19.75.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ,'a copy of which is' attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated May 5, 1978, is affirmed.



#

HELEN M. SMITH, CLAIMANT
Yturrl, Rose & Burnham, Claimant's Attys.SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant'

WCB CASE NO. 77-1023 • OCTOBER 16, 1978

IReviewed by Board Members Wilson and Phillips.
Claimant se"eks" Board review oT the 'Administrative Law 

Judge's (ALJ) order which found claimant did not timely appeal
D4t4i*»ihati4i\ Oj-ds}* as? timHy AMoreisQ her aggravation

rights.
Claimant contends her claim was never closed or, if 

it was closed, she was not adequately appraised of the clos
ure. She also contends that if the claim wa.s closed_ payments 
should be cdntinued”’l:o be made to her“"‘uhder ORS 656.245.

Claimant suffered back and leg injuries in an automo
bile accident on -December 7, 1965. She lost no time from 
work-and w^as found to have no permanent impairment. An order 
entered on March 10, 1966 by the' Workmen's Compensation Depart
ment allowed'claimant's claim for all required and authorized 
medical serv-ices due—to her injury and- closed the claim. This 
order set forth claimant's appeal rights allowing her to appeal 
either to the Department or the court or to request a hearing 
before the Workmen's .Compensation.Board.

The Department, on July 28, '1986, dgnied a claim formedical services from the Orthopedic and Fracture Clinic since 
the claim had been closed. After several letters and medical 
verifications that claimant's treatment for her present con
dition was directly related toiher December 7, 1965 injury the 
bill was approved on July 15, 1966.

basis.
Dr. Baranco continued to treat claimant on a monthly 
Claimant slowly improved. On Hay 11, 1967‘he reported

claimant was being treated for 
myofibrositis and radiculitis.

chronic cervical and thoracic 
He treated her with a dorsal

lumbar brace, cervical traction and medication. Claimant had 
continued to work during this time period. In October 1967, Dr. Baranco again reported thejsame complaints claimant had 
had in January 1966,. the date of his first contact with claimant. - ! •

Claimant requested thejBoard to reopen her claim on 
January 30, 1976 pursuant to ORS' 656.278.

Dr. Baranco indicated on March 23, 1976 he had seen 
claimant intermittently for residual discomfort in the lower 
cervical and mid-thoracic area. In October 1976, he reported 
claimant stated that.-long periods .of sitting or standing

AC^Q-



v/ould aggravate her condition. 
Gated.

He felt a n\yelogram was indi-

The State Accident Insurance Fund, on December 20,
197G, (£ehiec3 any responsiLxlity for claiiVidht’fi dliri^dht 
back condition involving pain in the hip and leg for which 
the myelogram had been recorrimended. The denial was based 
on the fact that the original injury involved the upper back 
and neck and 'was not related to her current low back problem. 
Claimant requested a hearing.

At the hearing, the Fund moved for dismissal on the 
grounds that the request v/as not tim.ely. Claimant contended 
her claim had never been closed. She testified that she con
tinued to receive medical care and treatment, some of which
she paid for and some,of which the Fund paid for.

The ALJ found .that claimant had not timely appealed 
the order of March 10, 1966 or timely exercised her aggrava
tion rights and granted the motion to dismiss.

The Board, after de novo review, concurs with the ALJ
that claimant failed to timely request a hearing or snsrcise
her aggravation rights. However, claimant is entitled to 
have all of her medical bills which relate to her 1968 in
juries (the upper and mid back) paid by the Fund pursuant to 
the provisions of ORS 656.245.

The Board finds that the failure of the Fund to pay such 
bills justifies the assessment of a penalty equal to 25% of such
unpaid medical bills.

ORDER
The ALJ's order, dated April 28, 1978, is modified.

The State Accident Insurance Fund is ordered to pay 
all claimant's medical bills relating to the 1965 mid and 
upper back injury, v/hich it has not paid.

Cl aimant is hereby grante(3 compensation equal to 25% 
of said unpaid medical bills as and for a penalty.

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection v/ith this Board 
reviev/ in the amount of $350, payable by the Fund.

firmed.
The order of the ALJ, in all other respects, is af-

#
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WCB CASE NO'. 76-2 810 OCTOBER 16, 1978

BOB TOWE, CLAIMANTDouglas A. Shepard, Claimant's |Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Remand

On December 20, 1977 the Board issued its Order on 
Reviev/ in the above entitled matter reversing the order of the
RQfQiQQ datQd nay 21, 1977 which' had upheld the claimant'e
.claim for a myocardial infarction suffered on or about Octo
ber 23, 1975. In its order, the Board found that the angina 
attacks suffered by claimant were a direct result of his work activities and caused claimant|to seek medical attention and 
lose time from v;ork acting upon his doctor's advice, there
fore, the cTaimant was entitled to compensation for this time 
loss. The Board ordered the State Accident Insurance Fund 
to pay claimant time loss benefits from October 11, 1975 to 
November 13, 1975.

The claimant appealed the Board's order and the Court 
of Appeals, in an opinion and order entered June 27, 1978, 
ruled that because claimant had been awarded time loss bene
fits he must be considered to liave partially prevailed on ai 
rejected claim and, as the respondent, be entitled to an at
torney's fee. ■ I

The Board, in compliance with the judgment and mandate 
of the Court of Appeals issued|September 22, 1978 hereby 
amends its Order on Review entered in the above entitled mat
ter on December 27, 1977 by adding the following paragraph to page three of said Order onjReview:

I

"Claimant's attorney is awarded as a reason
able attorneyj^s fee for his services both be
fore the Referee at the hearing and at Board 
review, a sum of $500payable by the State 
Accident Insurance Fund.

m

WCB CASE NO. 77-3017
SHELLEY J. WHEELER, CLAIMANT ' 
Carlotta H. Sorensen, Claimant's 
Gorham & Sarriugarte, Claimant's Jones, Lang, Klein, Wolf & Smiih, 

Defense Attys.
Request for Reviev/ by Claimant,

OCTOBER 16, 1978

Atty. 
Attys.

Reviewed by Board Members Wilson and Moore.



Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the denial by Employee 
Benefits Insurance-Company.

Claimant, 23 years old, alleges she sustained an 
injury to her back on February 16, 1976 while pulling on the 
dry chain. Claimant last worked on February 8, 1977. Her 
claim indicates she called in sick on the 14th and then told 
the employer on the 16th that she would not be able to work 
because she had hurt her back at home while lifting heavy 
boxes when moving.

Dr. Hoda beqan treating claimant. A review of the 
x-rays of February 22 , 1977 shov/ed a compression fracture 
of the superior anterior aspect of the body of L3. Later 
x-rays showed no further compression. His diagnosis was a 
healing fracture body of L3.

The claim was denied on April 28, 1977.
Claimant was hospitalized on March 3 , 1977 v;ith recur-

ring bacK pain, right and left and radiculopathy within the
right posterior leg. She was re-admitted to the hospital in 
May and again in October 1977. Dr. Casey diagnosed lumbar 
myofascitis, secondary to an old compression fracture of L3.
In October 1977, claimant was still complaining of low back 
pain, however, there was no radiculopathy.

On March 17, 1976, Dr. Edelman did a fetogram which, 
revealed claimant was pregnant and had been for 36 weeks.
She had a child in March 1976.

Claimant testified she worked on FeJj^y^^y ii, 1J77 and 
then moved her household residence on the 12th and 13th, a week
end. She did not work the 14th, but claims she did work the 
15th and 16th: The employer's records reflected claimant did
not work after the 8th of February.

Claimant also testified she had had some back problems 
after a car wreck in 1971 or 1972 which resolved without re
siduals and her only other prol?l§jT\ Vfas dating ptsgnancyi
Dr. Kenyon's office records reflected claimant had back pain 
before, during and after her pregnancy. His first record of 
back pain is in January 1975. In August,1976 he noted claim
ant had back pain which related to an auto accident and he 
felt was a lumbar sprain. Dr. Kenyon's x-rays revealed an 
old, well healed fracture of L3, the same area she now con
tends is causing her problems.

The ALJ, after reviewing all of the evidence, felt that 
claimant had not met her burden of proof. He noted it was 
questionable whether claimant worked on the day she alleged 
she suffered the injury; also, there was her denial of any in-



9
jury made to lier employer. Dr. Hoda stated 'that in the ab-, 
sence of any other history of<-injury to claimant's back he 
felt the injury she received ah work was' f esp6hsihl(^ thS
fracture of L3 but there was ej/idence of' prior back pain ac
cording to Dr. Kenyon. . .Also, claimant's condition of preg
nancy must be considered!, j

The^ALJ felt,__after analyzing^all of the evidence, 
without using speculation and conjecture he could not find 
claimant had suffered a compensable -injury. He,therefore, - 
affirmed the denial. j

The Board, after de nojvo review, concurs with the 
ALJ'd findin^i Thsts tv? many, incpnsistencies in theevidence to find that claimant] suffered a compensable injury 
on or about February 16, 1977.j The medical evidence indi
cates claimant had an on-going| back problem in the sam.e area 
she contends she injured on the.16th.

ORDER

■■ThQ ALJ's OfdQr, d^tedrMay 4, 1978, is affirmed;

#

OCTOBER 19, 1978WCB .CASE NO. 77-5885

HOWARD W. ALLEN, CLAIMANT 
Lively & Wiswall, Claimant's Attys. 
Lindsay, Nahstoll, Hart, Neil & 
Weigler, Defense Attys.

Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of- the Administrative Law 
Judge's (AiJ) order which denied his claim for additional com
pensation for temporary total disability and penalties and 
attorney fees.

Claimant contends he is entitled to compensation for 
temporary total disability from April 30, 1977 until his claim 
is closed plus penalties and attorney fees because of the em- 

Iployer's failure to properly and timely process his claim and 
pay temporary total disabilityjwithout a medical report stat
ing that claimant's condition was.medically stationary.

Claimant, then a 62-year-old-dry chain operator, sus
tained a back injury on July 31, 1976 while pulling veneer.
Dr. Bryson, a chiropractic physician, diagnosed sprain of the 
lumbar spine with right sacroiliac subluxation. Claimant was 
treated with adjustm.ents, and physiotherapy.
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clairnant -lost no time from Vvork and was found to be med
ically stationary by Dr. Bryson on August 23, 1976 with no per
manent impairmen t. 9

Dr. Larson, an orthopedic surgeon, exaimined claimant on 
April 13, 1977. Claimant had been having intermittent discom
fort in his back since he first injured it in 1967. .Claimant 
felt he progressively was haying more difficulty keeping up with 
his work. His complaints were of low back pain with radiation 
to the right leg and pain- by coughing- and sneezing. Dr. Larson 
diagnosed a chronic back problem with some evidence of irregu
larity of the facets of the lov/er back region. Dr. La.rson felt 
claimant should lessen the stress he put on his back.

On April 15, 1977 claimant returned to Dr. Larson with 
Social Secu.rity forms ' to be filled out for disability benefits. 
Claimant had been placed on a grading job on two occasions and 
felt it aggravated' his back. He returned to his patcher job on 
March 26 but his back continued to bother him.

Claimant worked continuously after his July 1976 injury 
until he quit work on April 15, 1977.

Claimant retired on May 1, 1977; he had-been paid compen
sation for temporary total disability from April IG, 1977 
through April 30, 1977.

On August 15, 1977 the employer requested a determina
tion. On November 22, 1977 a representative of the Evaluation 
Division asked for a current examination by Dr. Larson, asking 
him to describe any residuals due to claimant's injury. The 
employer a<^ain reiyuested a determination on December 1, 1977 .
None was made.

Claimant, since his retirem.ent, has reported- to the un
employment office for unemployment -compensation, but was con
sidered not able to work and has not sought other work.

The ALJ found that the employer had no obligation, based 
upon the medical evidence, to pay additional compensation for 
temporary total disability. Penalties and attorney fees were
not applioable as the employer had mads two attempts to have
the claim closed.

The Board, after de novo reviev/, affirms the AL'J' s order 
There is no evidence in the record which supports claimant's 
claim for additional compensation for temporary total disability 
The employer should not be penalized for "failure to timely pro
cess" claimant's claim; the evidence indicates that twice the 
employer requested claim closure.

. ORDER
The ALJ's order, dated May 19, 1978, is affirmed.
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V/CD CASE NO. 7 7-500 7 OCTOBER 19, 1978

JAMES R. ATCifLEY, CEAIMANT '
Jerry El Gcietineau; Jlaiinitfit’s jAtiryiCollins, Velure & Heysell, Claijinant's 
Jones, Lang, Klein, Wolf & Smith, Defense Attys. |
Order of Dismissal

Attys

the employer, 
drawn,

A request for review, having been duly filed with the
the above entitled matter by
for review now having been with-

Workers' Compensation .Board inI i and said reauest

IT IS THEREFORE ORDERED that the request for review now 
pending before the' Board is hereby dismissed and the order of the 
Administrative Lav/ Judge is final by operation of law.

OCTOBER 19, 1978WCB CASE NO. 77-7690
PAUL BLOOM, CLAIMANT 
Merten & Saltveit, Claimant’s Attys 
SAIF, Legal Services, Defense Atty. 
Request for 'Review by Claimant

Reviev/ed by Board Members Moore and Phillips.
!

Claimant seeks Board reviev/ of the Administrative Law 
Judge’s (ALJ) order v/hich found that claimant was both medi
cally and vocationally stationary; that his injury was non
disabling; that claimant was not entitled to any av/ard for 
permanent partial disability or any penalties and attorney's 
fees. Claimant contends his injury should have been classi
fied as disabling and remanded;to the Fund.

1Claimant, then a 38-year-old program manager, sustained 
a compensable injury to his low back on December 30, 1976.
After lifting several light boxes, he lifted a heavy one and 
injured his back. Claimant never lost any time from work be
cause of this injury.

Claim.ant had planned a 
people and did not cancel it.

New Year's Eve party for 45

On January 3, 1977 claimant saw Dr. Motz who diagnosed 
an acute exacerbation of a chronic sacroiliac strain.

Claimant stated he had!injured his low back in October 
1976 in another lifting incident; but did not file a claim nor
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lose any time from v/o rk. Claimant also injured his leg in 
July 1977, but has no residuals from it and suffered no time 
loss .

Claimant indicated he has a hicjh oain tolerance and is
a very ha];d worker. In January 19 77 claimant was asked to re
sign, but refused to do so until July 1977.

Two people v/ho had worked for claimant testified that 
they had observed claimant at v/ork in pain and bent over.

Claimant's injury was classified as non-disabling by 
the Fund and claimant v;as so notified by a letter dated March 
24 f 1977 .

Claimant did not v/ork after his leaving his job. He 
took some vacation time and planned to v;rite a book.

In late December 1977 claimant v/as unable to get out 
of bed because of back pain. He was seen by Dr. Sirounian who 
diagnosed chronic lumbosacral strain v;ith no indications of- 
a herniated nucleus pulposus. He treated claimant with pain 
medication and continued conservative therapy. In January 
1978 Dr. Sirounian felt claimant should e.xercise and continue 
taking medication.

Claimant had been searching for a job in the fall of 
197,7; he was offered tv/o jobs, but he turned them both down.
He was drav/ing unemployment compensation and indicated he was 
willing and physically able to work.

m

Dr. Motz indicated she felt claimant should be referred 
to the Callahan Center for evaluation and rehabilitation.

On March 1, 1978 Dr. Sirounian authorized time loss 
from December 28, 1977 to February 24, 1978.

The ALJ found that this was an accepted claim, there
fore, penalties and attorney's fees were not appropriate. He 
found no evidence that the time loss authorized by Dr. Sir
ounian was related to his industrial injury.

The ALJ concluded claimant v/as both medically and vo
cationally stationary and had not suffered a disabling injury.

The Board, after de novo review, concurs with the ALJ's 
findings. There is no evidence that claimant is not medically 
and vocationally stationary or needs additional medical treat
ment. Likewise, there is no evidence indicating claimant has 
lost any time from work because of the December 30, 1976 injury, 
therefore, he is not entitled to any time loss benefits; the 
injury was correctly classified as non-disabling.
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This claim, which was Tiled for claimant by the em
ployer^ is an'accepted c'laiin;-:. penalties and attorney's fees 
are not applicabJ.e.

ORDER
The AI.J' s order, dated March 29 , 1978, is affirmed

WCB CASE NO. 7 7-746Q. OCTOBER 19, 1978

ROmR CRAFT, CLAIMANT |
Evohl F. Malagon, Claimant's A'tty. 
SAIF, Legal Services., Defense ^Atty 
Reauest for Review by Claimand

m

Reviev/ed by Board Members Moore and Phillips.
I

Claimant seeks Board review .of the Administrative Law 
Judge's (ALJ) order which affirmed the Determination Order, 
dated November 21, 1977, av/ard’ing claimant 64° for 20^ unsched
uled disability for his back injury. Claimant contends he is 
entitled to a greater .aw'ard. |

Claimant, then a 19-year-old planer off-bearer, sus
tained an injury to his back on April 14*, 1975 v;hen he slipped 
and fell. This injury was diagnosed as a traum.atic aggravation 
of a congenital anomaly of the; fifth vertebra. After a period 
of conservative treatment, claimant underv/ent a fusion of L5 
to the sacrum on October 2, 1975. A m.yelogram had revealed 
spondylolysis L5 but no evidence of disc herniation or other . 
significant abnormality of the; lumbar canal.

I
Dr, Carter,_in July 19|75, fe.lt claimant needed vocational 

rehabiliation. He placed the following limitations on claimant;
no heavy lifting or excessive bending and stooping activities.

(!
.In May 1976 Dr. Carteri indicated claimant v;as fully am

bulatory, but. still needed to use a lumibosacral corset for 
symptomatic relief. He felt claimant could return to light 
v7ork, but would never be able to return to heavy v;ork requiring 
extensive bending or stooping or any type of heavy lifting of 
materials greater than 20 pounds.

Claimant is now 22 years old and has a 7th grade educa
tion. Under the Vocational Rehabilitation Division's sponsor
ship claimant began a GED program, but didn't successfully com
plete it. He also began an on-the-job training program as a 
building construction estimator, but did not complete the pro
gram although he did acquire some skills- in this area.
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Claimant's prior v-/ork exporience consists of cojistruetion 
v/ork,mil.l v.'ork, and carpet laying.

In August 1977/ claimant began his own construction bus
iness building pole buildings. Clalniant mainly does the sellino:,
building estimation and nsU up t'.js and vatK schedules.He drives 1000-1200 miles per month. ' Claimant occasionally does 
assist his 2-3 employees in periorraing light work but he avoids 
anv heavy lifting.

A Determination Order; dated November 21, 1977, • av.-arded 
claimant compensation for temporary total disability and compen
sation ec[ual to 64° for 20% unscheduled disability resulting from 
his low back injury.

The ALJ found clai::ica-it was not entitled to any increased 
award of compensation.

Th.e Board, upon de novo review, finds that the claim.ant 
has been adequately compensated. Clainiant has undergone a fusion 
and is limited from, that segment of the labor market v/hich re
quires any heavy lifting, repetitive or excessive bending or
stooping activitUg, hgwgv6i‘, Glaifflant has thQ nQGQEEary skills
to do other types of work which are within his physical and men
tal capabilities. The Board conc.ludes claim.ant's loss of wage 
earning capacity is no greater than .20%.

■ ORDER
The ALJ's order, dated May 22, 1978, is affirmed.

WCB CASE NO. 77-592 OCTOBER 19, 1978

REINO JARVI, CLAIMMIT 
Edv7ard M. Fadeley, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Reviev/ by the SAIF

Review'ed by Board Members Wilson and Phillips.

The State A.ccident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which remanded 
claimant's claim to it for acceptance and payment of compen
sation to. wdiich he is entitled.

The Board, after de novo review, affirms and adopts the 
Opinion and.0.rder of the ;ALJ, a copy,of v/hich is attached hereto 
and, by this reference, is made ci part hereof. %
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The order oE the
ORDER

ALJ, dated May 31, 1979, »

1 s a. firmed

Claimant's attorney is hereby granted a reasonable attor' 
ney's fee for his services in connection with this Board review 
in the amount of $300,payable by the Fund.

WCB CASE NO. 77-3518
ODICE OSBORNE, CLAIMANT 
Harold Adams, claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

OCTOBER 19, 1978

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board reviev/ of 

the Administrative Law Judge's (ALJ) order v/hich granted claim
ant an av;ard of compensation equal to 112® for 35% .unscheduled 
disability for his back injury. The Fund contends this av/ard 
is excessive.'

Claimant, when a 30-year-old mill worker, suffered a 
compensable .low back..injury on August..13, 1974 v;hen he fell while 
trying to dislodge a piece of wood from a belt. Claimant re- ‘ 
ceived chiropractic treatment from Dr. Schmidt and'made slow 
progress.

Ciaimant was tefsired to DriBurr In May.l975i Dii Durrv/as given a history of back injury in 1960 suffered while .hand
ling heavy lines working on tugboats. Claimant told him that he 
had back pain with heavy labor, which radiated down the legs 
but v/ithout any numbness. Claimant had tried lighter work in 
1972 but for financial, as well as other, reasons he returned 
to logging in 1973. -Dr. Burr diagnosed degenerative disc di
sease, mild L5-S1 and chronic low back disability.

In October 1975, Dr. Schmidt found claimant to be medi
cally stationary. He felt claimant v/ould need continuing 
therapy, as well as a very intense program of exercise and 
home care.

In
die Consul 
in May 197 
which he w 
weight had 
ant's comp 
numbness, 
lumbosacra

December 1975 claimant was examined by the Orthopae- 
tants. They reported that claimant had tried to work 
5 as a chaser, but had lasted only one day, after 
as laid up for several days. It was noted claimant's 
been reduced from 289 pounds to 234 pounds. Claim- 
laints were of pain in the lower back without pain, 
or tingling in his legs. Their diagnosis was chronic 
1 strain, with acute episodes, by history, suggesting
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some instability at the lumbosacral level of his spine and obes
ity. It v;as their opinion claimant was medically stationary 
and they suggested claimant avoid heavy manual labor and not

to hi5 job. Tho l05s of fubotioh duo to this ■
injury v/as in the upper border of minimal.

Claimant was enrolled in a vocational rehabilitation 
program and obtained a GED. He was then enrolled in a two- 
year office manager‘program. However, claimant v/ithdrew in 
early 1977 because of back pain and a declining interest in 
the program.

In March 1977, claimant went to work as a ^arder oper
ator. He occasionally helped other workers v;ith heavy lifting 
although this was contrary to his employer's orders. After such 
activity, he experienced flare-ups of back pain and lost time 
from work.

Claimant was referred to the Disability Prevention Divi' 
sion in December 1977. Dr. Halferty's diagnosis was chronic 
recurrent lumbar strain (degenerative intervertebral disc di
sease) and moderate obesity. Dr. Loeb felt claimant was a 
poor candidate for long term rehabilitation. Claimant was
able to stand on-his feet to do sanding and planing withoutdifficulty for 1-1/2 hours and he lifted 53 pounds without 
stress. Dr. Halferty felt claimant should be restricted to 
light to medium work, with the maximum of 50 pounds lifting 
and repetitive lifting of not over 25 pounds.

A Determination Order, dated June 8, 1977, awarded 
claimant compensation equal to 16° for 5% unscheduled disabil
ity resulting from his low back injury.

Vocational Rehabilitation suggested claimant be trained 
to work in electronics or as a machinist, but claimant rejected 
these ideas. .Claimant felt he was able to make good money work
ing in the woods and was not interested in a job which did not 
pay as well as the logging jobs.

Claimant testified he feels he is able to do about 50% 
of what he could do before his injury. He feels that the 
techniques he learned at the Disability Prevention Division 
have reduced the incidence of back exacerbation when he works.

Claimant last worked as a truck driver for approximately 
three weeks. He and a co-driver hauled lime. They drove ap
proximately 10-11 hours a day, sharing the driving equally. 
Claimant indicated he experienced a little "nagging" problem 
in his back.

The majority of claimant's.work experience has been 
heavy manual labor. The consensus of the medical and vocational 
specialist is that claimant should not return to this type of 
work.
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The ALJ found claimant tiad suffG.red a loss of wage earn
ing capacity much greater than^,5/d . and increased the award to 
112° for a 35% unscheduled low'back disability.

The Board, after de novo reviev;, finds that claimant has 
undergone no surgery; he has not indicated a desire to engage in 
any form of employment other than heavy manual labor types of 
employment, even though this is contrary to the reconunendations 
of his doctors. *•

The Board, based on cases i-/ith the same type of v/ork re
strictions placed on the worker and sim.ilar factual matters, con
cludes that claim.ant*s loss of v/age earning capacity v/ould be 
adequately compensated for by an av;ard of compensation equal to 
80° for 25% unscheduled disability for his low back injury.

ORDER
The*ALJ's order, dated April'26, 1978, is modified.

Claimant is hereby awarded’ compensation equal to 80° 
for 25% unscheduled low back disability. This is in lieu of
thQ raads.by th^ ALJ's which, in all athan naspachsis affirmed..

SAIF CLAIM NO. EC 352941 OCTOBER 19, 1978
PHYLLIS C. RICKS (ROBINSON), CLAIMANT 
SAIF, Legal Services, Defense Atty; 
Own Motion Order

On February 11, 1972 claimant suffered a compensable in
jury to her left thumb. The claim was accepted and closed by 
a Determination Order dated December 29, 1972 whereby claimant 
was awarded 5% loss equal to 2.4°. At the time of her injury 
claimant was working for Communications Workers of America, 
Local 9201.

In May 1978 claimant's thumb began to.ache and she was 
unable to bend it without the first joint popping out of the 
socket. On July 26 she was examined by Dr. Nathan who had 
treated her for the 1972 injury. Claimant stated that Dr. Na
than advised her that she should reopen her claim as the loss 
of the use of her thumb was directly related to the 1972 in- - 
dustrial injury and that surgery would be necessary.

On July 26, 1978 the claimant wrote to the Fund and re
quested that it reopen the claim. On August 14, 1978 Dr. 
Nathan advised the Fund that, after examining claimant', al
though he was not able to state specifically that there was
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a direct relationship between the "triggering" of her left 
thumb and her industrial injury of 1972 it appeared reason
able to consider that there was such a relationship. He said 
that claimant would be re-exam.ined by him on September 13 
and he requested permission to proceed with the surgical re
lease of the triggering in-her left thumb.

On October 6, 1978 the Fund forwarded all the above 
correspondence to the Board and stated that it would have no 
objections to the Board reopening claimant's claim pursuant 
to the Board's own motion jurisdiction granted’by ORS 656.278 
if the Board found that the medical'evidence justified such 
reopening.

The Board has reviewed the medical records provided it, 
including the operative report of September 21, 1978 which in
dicated that Dr. Nathan performed a median nerve block,- left 
wrist, to release claimant's left trigger thumb, and concludes 
that claimant's request for own motion relief should be granted 
and that her claim for the February 11, 1972 industrial injury 
should be remanded to the State Accident Insurance Fund to be 
accepted and for the payment of compensation, commencing on 
July 26, 1978, the date claimant v/as first examined by Dr. 
Nathan, and until claimant's claim is again closed pursuant 
to the provisions of ORS 656.278, less any time worked.

IT IS SO ORDERED.

#

WCB CASE NO. 78-579 OCTOBER 19, 1978

GLEN R. SCHAFFER, CLAIMANT 
Walter B. Hogan, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Order on Motion to Dismiss

On August 25, 1978 the Administrative Law’ Judge entered 
his order remanding claimant's claim to it for acceptance and 
payment of compensation to which he is entitled.

On September 25, 1978, according to the date stamped on 
the request (the request was hand-carried to the Workers' Com
pensation Board’s office on that,date), the Fund requested re
view of the ALJ's ort'Ier.

The 30th day after the date of the issuance of the 
ALJ's order was September 24, 1978-, which was a Sunday, there
fore, the request received on the following Monday, September 
25, was timely and the claimant's motion to dismiss said re
quest should be denied.

IT IS SO ORDERED.
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SAIF CLAIM NO. C 347173

BEN E. SELL, CLAIM^^.NT
SAIF, Legal Services, Defense Atty
Own Motion Order

OCTOBER 19, 1978

On January 11, 1972 claimant suffered a-compensable in
jury to his right knee while employed by the Oregon State High- 
v/ay Departnient. Th"e“cla-im was accepted“'and closed by a Deter
mination Order dated February 18, 1972 which awarded claimant 
compensation only for temporary total disability. - Claimant's 
aggravation rights have expired.

Claimant contacted the State Accident Insurance Fund, 
requesting that his claim be reopened. The Fund furnished the 
Board with all of the medical information v/hich accompanied 
claimant's request and stated that it would not oppose claim
ant's reques.t that his claim be reopened...if the Board found 
that the medical evidence justified such reopening.

A right knee arthrogram done by Dr. Purnell on March' 22, 
1978 at the request of Dr. Bassinger indicated questionable loose 
body in the knee and degeneration of the .medial cartilage. 
Claimant was referred to Dr. K. Clair Anderson who first saw 
claimant on April 11, 1978 . At that time claimant v/as complain
ing of knee pain and gave a long history of pain in both knees 
over the past five years. Dr. Anderson's impression, after 
examination, was internal derangement of the right knee super
imposed on osteoarthritis and claimant v/as admitted to the hos
pital on April 25^ 1978 for an arthrotomj with medial meniscec
tomy .

Dr. Anderson, in a letter dated September 21, 1978, 
stated that the injury claimant had sustained in 1972 could con
ceivably have torn the meniscus v;hich allowed the progressive 
symptoms which claimant had experienced over the past five 
years and given no other history of ‘injury it was his feeling 
that claimant's present problem was related to the 1972 acci
dent .

The Board, having reviewed the medical records which in
clude Dr. Anderson's letter and chart reports as' well as the 
operative reports and the report of Dr. VanOlst who examined 
claimant on February 7, 1972 for evaluation, of his right knee 
injury, concludes that there is justification for granting 
claimant's request to reopen his 1972 claim pursuant to the 
provisions of ORS 656.278.

ORDER '
Claimant's claim for an industrial injury sustained on 

'January 11, 1972 is remanded to, the State Accident Insurance 
■Fund for acceptance and for the payment of compensation, as
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provided by law, commencing on March 22, IS‘78, the date the 
first right knee arthrogram was performed by Dr. Purnell, and 
until the claim is closed pursuant to the provisions of ORS
656.278, less time worked.

m

WCB CASE NO: 77-5162 OCTOBER 19, 1978
BENJAMIN L. SMITH, CLAIMANT 
Benton Flaxel, Claimant's Atty.
SAIF, Legal Services, Defense Atty. ^
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review 

of the order of the Administrative Law Judge (ALJ) which 
granted claimant 52.5° for 35% loss of the left leg and 244° 
for 75% unscheduled neck, shoulder, left hip disability but 
approved the Fund's partial denial of July 26, 1977.

Claimant suffered a compensable injury on August 24,
1974 v;hen his left leg was caught in the steering wheel as he 
was thrown through the front v/indshield o^ his, milk truck. 
Claimant's injuries were diagnosed as a fracture of the left 
tibia, disarrangement of the left knee, hemarthrosis, and mul
tiple' severe contusions and abrasions. Claimant was seen first 
by Dr. Brazer, then by Dr. Boots and finally by Dr. Smith.
The latter's chart notes indicated claimant's recovery was 
slow. Based on an examination of claimant on February 21,
1975 he found substantial sprain of'the cervical spine with 
persistent difficulties. This made it impossible for claim
ant to drive and he was also unable to carry on the insurance 
business that he had been attempting to operate.

On August 26, 1974 claimant had been examined by Dr. 
Mason at the Disability Prevention Center who recommended 
further treatment for claimant's cervical spine status in 
the nature of muscle, relaxant■medication and cervical tract
ion.

After claimant was discharged from the Disability Pre
vention Center on September 12, 1975 he returned home and 
continued to be treated by both Dr.. Smith and Dr. Boots.

On November 26, 1975, while claimant was in a super
market his knee and hip gave out from under him and he fell 
landing on his tailbone and injuring- his sacrum and lower 
back. Dr. Boots said claimant's cohdition had been medically 
stationary until this non-industrial injury occurred, however, 
after the accident claimant’s symptomatology varied with ex
acerbations and remissions. Dr. Boots was of the opinion that
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the accident-in-the-'supermarket activated the pre-existing in
dustrial injury. In a later report, Dr. Boots states that
claimant told him that the inci'aent of November 26 was a newinjury and that the Fund was not liable for it. Dr. Boots 
felt that there was no question but that claimant's previously 
existing injuries were definitely aggravated and that his 
sacroiliac injury was a new injury.

Claimant was'"examined by the Orthopaedic Consultants 
who reported on April 7, -1977 that claimant had a chronic cer
vical sprain, by history, with minimal objective findings; 
lateral tibial condylar fracture, left, by history, with min
imal objective findings presently, but with possible torn 
meniscus of the left knee; residuals of contusion and sprain 
tA hip; And ah apbAhAht tAhSiSh State.
From an orthopedic and neurologic point of view they felt 
claimant's condition was stationary, however, claimant was 
in need of a psychiatric evaluation which should be done- 
before claim closure. It was recommended that claimant not 
return to the same occupation but they felt he could return 
to other types'^'f'**work with limited walking, standing and 
sitting after his anxiety tension problem had been eliminated.
The loss of function in the neck v;as in the lower level of 
mild, loss of function in the left’ knee, left hip and left 
foot was mild, and both were work related; the loss of func
tion in the lower back was not related to the injury.

Dr...Wahl, a*-clinical psychologist, who examined claimant 
on June 2, 1977, referred to an injury of August 24, 1974 and. . 
to a re-aggravation injury in January 1975 (probably meant Nov
ember 26, 1975) and rated the degree of interference from func-
tlonal diaturbance aa mild; he dlagnoaed a depreaalve neuroaiacaused by concern over claimant's loss of health and, based 
upon the findings contained in Dr. Perkins' psychological test
ing of claimant on September 4, 1975, Dr. Wahl felt claimant's 
condition had become considerably worse in the last year and 
a half to two years. He concluded that claimant had shown little 
or no pathology before the accident, referring apparently to 
the non-industrial fall in November 1975. He felt that this 
fall produced extreme pre-occupation by claimant with his health 
and also extreme depression and feelings of physical helpless
ness.

#

Later, Dr. Wahl, upon being deposed, indicated that he 
felt claimant had handled.any physical or psychological stress 
adequately following the industrial injury of August 24 and 
that most of the psychopathology developed as a result of the 
later non-industrial injury.

With regard to attempts at vocational rehabilitation, 
the ALJ found that claimant's counselor was of the opinion that 
the functional limitations, e.g., no prolonged standing, sitting, 
no weight bearing on the left leg, and no prolonged operation
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of motor vehicles, precluded claimant from returning to his pre^ 
vious occupations or from doing any other physical activities 
which might aggravate his disability. Several attempts were 
m.ade to contact the claimant after he had taken the real estate 
examination on February 9, 1976 to determine his plans; all
were unsuccessful. The evidence indicates that he did not take 
any examination after February 1976. The Vocational Rehabili
tation Division was notified on April 28, 1977 that the Workers 
Compensation Board had terminated claimant’s vocational pro
gram on October 22, 1976 because he was still unable to ac
tively participate in his vocational program.

The ALJ found that claimant had completed the fifth 
and had received his GED prior to entering the real es-grade

tate school. The psychological testings reveal that claimant 
was bright, alert and intellectually competent to do many 
types of non-manual work, however, most of his work experience 
has been manual labor.

Claimant testifies the pain in the back of his head and 
cervical spine area radiates into the shoulder and arms; he 
contends that the shoulder limitations on movement prevent him 
from driving a vehicle and that any kind of jarring causes his 
upper body to hurt. He also stated he .had jabbing pains and
spasm In his left hip area. If he walKs or e^ierciseS) his leftfoot goes to sleep and he is unable to squat, or kneel nor can 
he do any prolonged sitting.

The ALJ found 'that claimant had proven that he had sus
tained injuries to his left knee, his left hip and had suffered 
a neck strain and associated pains in the shoulder and has re
siduals of contusion and strain to the left hip. He found that 
the lower back problem was not work related nor was there any 
evidence of any right leg disability or right arm disability 
relating to the industrial injury.

The ALJ concluded, based upon Dr. Bert's opinion and 
the reports from the Orthopaedic Consultants, that claimant 
had suffered 35% loss function of his left leg and that, based
upon claimant's age, educational and work limitations, quali
fications and experiences, lack of suitability for retraining
and inability to raturn to any manual labor, claimant had euf-fered substantial loss of wage earning capacity.

Claimant's claim had been originally closed by a Deter
mination Order dated December 6, 1977 whereby claimant had re
ceived 15° for 10% loss function of the left leg and 144° for 45' 
unscheduled disability. The ALJ increased these av/ards to .52.5° 
for 35% loss function of the left leg and to 240° for 75% un
scheduled neck, shoulder, left hip disability. He affirmed the 
denial made by the Fund on July 26, 1977 of any responsibility 
for lower back (claimant, at the hearing, stated that he no 
longer made any claim relating to these problems, therefore.
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they were not at issue at the time of the hearing)

The Board, on de novo'review, finds that the medical 
evidence does not support the awards granted claimant by the ALJ 
either for his scheduled injuries or for his unscheduled dis
ability. The ALJ correctly concluded that claimant was not 
permanently and totally disabled. Although claimant had been 
involved in a very severe .accident, he felt that claimant was 
probably exaggerating his pain to some extent. The ALJ did 
not attempt,_to relate,, claimant' s present complaints to his pre- 
Novembe,r 26, 1975 condition. Dr. Mason, on August 26, 1975, 
found no visible deformity in the left knee, no palpable syno
vial thickening and no fusion evident. There was equal ranges 
of motion .in both knees. Dr. Mason found some tenderness over 
the top of the left foot but no deformity and he stated the 
arch supports appeared to be an adequate fit, right and left. 
When claimant was discharged from the Disability Prevention 
Center, Dr. Mason's report, dated September 12, 1975, stated 
claimant. v;as making various exaggerating complaints about prob
lems with his foot and claiming that the truck had rolled over 
his foot and crushed it. However, he did not indicate any 
disability in the left foot in his discharge summary. After 
the intervening non-industrial accident of November 26, 1975 
claimant had a complete new set of complaints as indicated 
in Dr. Boots' report of March 27, 1976.

The Board finds that claimant's credibility is somewhat 
suspect, based upon a comparison of Dr.. Boots' original his
tory of the incident'of November 26, 1975 and the history 
given by claimant to the Orthopaedic Consultants concerning 
that same incident. In the latter history, he completely 
forgot to tell the physicians at the Orthopaedic Consultants 
that the subsequent intervening accident aggravated every
thing that had been v/rong with him prior thereto and also 
caused some new injuries. Apparently, the physicians at the 
Orthopaedic Consultants did not review Dr. Boots' report but 
relied- prim.arily on the history given to them by claimant. 
Hov;ever, even without the accurate history, they evaluated 
the disability in the left knee, hip, and foot as mild and 
related it primarily to the later injury.

Dr. Boots in his report of February 3, 1976 stated 
that claimant's condition was considered medically stable un
til November 26, 1975 when claimant slipped in a supermarket 
and that since that time his symptomatology had varied with 
exacerbations and remissions.

The Board concludes that the intervening non-industrial 
accident of November 26, 1974 has materially aggravated claim
ant's conditions which resulted from his original industrial 
injury but apparently the ALJ did not segregate the various 
disabilities from the actual causes in arriving at his decision 
to increase the awards for both scheduled and non-scheduled 
disabilities. ^



The Fund contends that claimant had been adequately 
compensated by the awards granted by the Determination Order, 
however, the Board finds the medical evidence does justify 
a slight increase, although substantially less than the in
creases granted by the ALJ. The Board concludes that to ade
quately compensate claimant for his loss function of the left 
leg, he should be entitled to 37.5° for 25% of the maximum 
and 176° for 55% of the maximum allowable for unscheduled dis
ability. The decrease in the latter award is based on evi
dence which indicates claimant's lack of cooperation with the 
Vocational Rehabilitation Division and the reports from Drs. 
Perkins and Wahl, both clinical psychologists, which state 
that claimant is bright and has the intellect to enable him 
to do, or be trained to do, many types of v.non-manual jobs.
The fact that claimant's work experience has been'mostly manual 
labor does not preclude the possibility of training claimant 
to do light type work.

ORDER
The order of the ALJ, dated June 19, 1978, is modified.

Claimant is awarded compensation equal to 22.5° for 15% 
loss of his left leg and compensation equal to 32^ for 10^ un
scheduled disability in the neck, shoulder, and left hip area. 
These awards are in addition to and not in lieu of the av/ards 
previously made by the Determination Order dated December 6, 1977.

The ALJ's order, in all other respects, is affirmed.

SAIF CLAIM NO. RC 353644 OCTOBER 19, 1978

DOROTHY SZABO, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury to her low back 
on February 15, 1972. Her claim was accepted and closed by 
a Determination Order entered July 29, 1972 and claimant's ag
gravation rights have now expired.

On September 8, 1978 claimant, by and through her attor
ney, requested the Board to exercise its own motion pursuant 
to ORS 656.278 and reopen her claim. The request stated that 
claimant had been hospitalized on April 9, 1978 for recurrent 
low back pain. A myelogram indicated marked defects at L4-5, 
L5-S1 and possibly L3-4. A decompressive hemilaminectomy was
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performed on April 20, 1978
plete claim'-file bv.the State , Accident
stated that it would not oppose' reopening
Board found the medical evidence jus'

ofthe last av;ard or 
order approved on

arrangement 
November 5,

The Board was furnished a com- 
Insurance Fund which 

the claim if the
it. The 

compensation was a 
1976.

tified date of 
stipulated

The Board, after carefully considering the medical evi
dence furnished to it, concludes that claimant's claim should 
be opened as of the date she was hospitalised, April 9, 1978, ■ 
and paid compensation, as provided by law, from that date and 
until her-claim is closed pursuant to the provisions of ORS •
656.278.

Claimant‘s’ attorney should be granted -as a reasonable 
attorney's fee for his services a sum equal to 25% of the in
creased compensation■granted■by this order, payable out of said 
compensation as paid, not to exceed $500.

IT IS SO ORDERED.

WCB CASE NO. 78-684 OCTOBER 19, 1978

9
CHESTER TEAL, CLAIMANT 
Ringo, Walton, Eves & Gardner, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty 
Request for ^Review- by _Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which awarded claimant compensation equal 
to 64° for 20% unscheduled disability as a result of a hernia 
suffered on February 18, 1977. Claimant contends he is entitled 
to a greater award.

Claimant, then a 62-year-old heavy equipment operator, 
suffered a hernia on February 18, 1977 when he slipped while 
carrying a grader blade; this was his fourth hernia. Dr. Gil
bert,who had been treating claimant since 1970 when he had his 
first umbilical herniorrhaphy, reported in May 1977 claimant 
'had had two more herniae which had been repaired unsuccessfully. 
He said that claimant had to lose weight, prior, to repairing 
this last hernia. .

9
On May 23, 1977 Dr. Gilbert performed a ventral hernior

rhaphy. During this operation, a mesh was placed overlying 
the wound to provide adequate support for the repaired ventral 
hernia. .



. Claimant was released from Dr. Gilliert's care in August 
1977. He advised claimant not to work where either periodic 
or persistent heavy lifting or straining were required. Claim
ant's current job required this and Dr. Gilbert felt claimant 
needed a lighter job'and should discuss this with his employer. 
He should be considered permanently disabled insofar as heavy 
physical labor or lifting'are'concerned.

A Determination Order, dated January 16, 1978, awarded 
claimant compensation only for temporary total disability from 
May 23, 1977 through August 16, 1977.

On February 27, 1978 Dr. Gilbert stated that he had 
discussed his recommendations with claimant at great length. 
He reported claimant had worked all of his life as a grader 
operator and was not trained for any other type of work. He 
felt there was no work available in a supervisory position or 
which did -not involve lifting. It was his opinion that if 
claimant returned to a job requiring heavy lifting he had a 
30-50% chance of having a recurrence of his hernia. It was 
noted that claimant was a very large man and had a very large 
abdomen, which in itself produces quite a strain on the ab
dominal wall herniae. Dr. Gilbert has never advised claimant 
not to work.

Claimant testified he had no trouble returning to work 
after his three previous herniae. He has a high school educa
tion and has worked for this employer for 31 years doing road 
work. Prior to this claimant worked in logging. Claimant felt 
the heaviest part of his job consisted of changing grader blades 
once or twice a week. He has to carry them to the grader and 
replace them. Additionally, he helps road repair crews and 
lifts buckets of tar, a task which in the past had caused two 
of the herniae. ' •

Claimant complained of pain where the. mesh was placed.
He stated he could not sit or stand for prolonged periods, sleep 
through the night, and must shift positions. He lies down 
three or four times during the day. The pain 'in his side caused 
him to give up hunting and fishing. Claimant retired because 
he could not fihd lighter work with his employer.

Dr Gilbert felt claimant should not have pain severe
enough to prevent him from working..- He thought that claimant 
was employable and could return to his job as a grader operator 
if necessary, but it would not be in his best interest to do so

The ALJ found that claimant was entitled to an award 
based on his loss of wage earning capacity equal to 20%.

The Board, after de novo reyiew, concurs with the ALJ's 
conclusion. - Claimant is barred from any employment requiring 
heavy lifting or straining.' Dr. Gilbert finds that claimant

m
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# is capable of doing some type of work a.-id claimant indicates 
he would be able to work if heVcould find a lighter form of em
ployment.

The feoard finds that claimant has a permanent disabil
ity which has caused him to sustain some loss of wage earning 
capacity but that an award of 20% adequately compensates claimant 
for his loss.

• ORDER
The ALJ's order, dated May 4, 1978, is affirmed

SAIF CLAIM NO. GA 710939
MELVIN L. VEELLE, CLAIMANT
SAIF, Legal Services; Defense Atty.
Own Motion Determinatign

OCTOBER 19, 1978

On January 13, 1959 claimant suffered a compensable in
jury to his left leg and ankle while working for Sanders and 
Veelle Logging Company. Claimant was off work approximately 
two years and when he returned to the logging industry he had 
residual of persistent stiffness in the left ankle. Although 
the medical records of the original claim are incomplete the 
State Accident Insurance Fund stated that claimant had been ori
ginally granted an award equal to 15% left foot.

Claimant was treated by Dr. Hardiman for post-traumatic 
osteoarthritis involving the ankle in 1976 and again for tendi
nitis and probable ganglion cyst in 1977. On January 10, 1978 
claimant was examined by Dr. Hardiman complaining of a painful 
hypertrophic bone spur on the talus which had been present for 
some time and was painful and had interfered with claimant's 
ability to work as a logger. Claimant was admitted to the hos
pital and the spur was surgically removed by Dr. Hardiman in 
April 1978. .

The
suant to the 
ter being no 
they had no 
its Own Moti 
ant's claim 
ceptance and 
mencing Apri 
tal for the

claimant requested that his claim be reopened pur- 
Board's own motion jurisdiction and the Fund, af- 
tified of claimant's request, responded, stating 
objections to reopening -the claim. The Board entered 
on Order, dated May 3, 1978, which remanded claim-, 
for his January 13,-1959 injury to the Fund for ac- 
payment of compensation, as provided by law, com- 

1 3, 1978, the date the claimant entered the hospi- 
surgery proposed by Dr. Hardiman.

On September 6, 1978 the final examination of claimant 
indicated he was still having some symptoms consisting primar-



•ily of discomfort on the medial side of his left ankle and some 
numbness in the left. heel. The residual loss of range of motion 
was the same as when the claim had been previously closed. The 
Evaluating Committee recommended to the Board that claimant be, 
awarded compensation for temporary .total disability from April 
3, 1978 to May 2, 1978, inclusively, but given no award of com-
pensatlon for permanent partial digablllty in addition to thatpreviously awarded.

The Board concurs in the recommendation.

ORDER
Claimant is awarded compensation for temporary total dis

ability from April 3, 1978 to May 2,' 1978, inclusively. This
award is in addition to previous awards which claimant has re-ceived for his industrial injury sustained on January 13, 1959.

%

OCTOBER 19, 1978WCB CASE NO. 77-6326
BETTY J. YOUNGBLOOD, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys.
William H. Replogle, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affiritiedYhe employer's denial o£ '
her claim.

%

Claimant, a 24-year-old coin collector for the phone 
company, alleges she sustained a low back injury on June 20, 
1977, a Monday, while lifting a coin box. She worked the rest 
of the week. She stated she had called her supervisor and told 
him of this incident on Wednesday, however the supervisor de
nies this. A co-worker, who was unavailable at the time of the 
hearing, also was advised by claimant of her injury, according
to claimant I

Claim.ant called her supervisor on Zlonday, June 27, 1977, 
and told him she wouldn't be at work because her back hurt. She 
told him she did not know how she had injured her back. On the 
same day she went to, the em.ergency room at Emmanuel Hospital; she 
also v/ent to the emergency room a week later.

2'Ir. Fisher, claimant's regular supervisor, returned from 
vacation on July 5, 1977 and inquired into the cause for claim
ant missing work. He made notes of the hospital instruction for 
claimant which indicated claimant was to ‘rest in bed with-pil-
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# lows propped under her knees, use a heating pad, etc., and see 
Dr. Surbaugh cn July 5. Claimant told him she didn't know how 
she hurt her^back. _He_ noted claimant^appeared to be in quite a 
bit'of pain and unable to walk properly.

Mr. Fisher continued to visit claimant and obtain a 
form of weekly report of disability from her. After he had 
knowledge that claimant had filed a Workers' Compensation claim 
on July 25, 1977 he again visited claimant, who told him she had 
thought abou-t her problem and realized she had injured her back 
on June 20, 1977. At first she thought she had pulled a muscle, 
hovvever, the next day the hip hurt and she found it was uncom
fortable to walk or to sit.

Dr. Surbaugh, on July 14, 1977, indicated claimant's in
jury was work related. His diagnosis was "right HNP level in
determinant suspect L4-5".

On September 9, 1977 the carrier denied the claim.
.On October 10, 1977 Dr. Surbaugh indicated claimant had 

a spontaneous onset of' pain in the left flank in late June 1977. 
The pain shifted to the right and radiated into her leg'. Walk
ing, sitting, coughing or sneezing aggravated her pain. He 
diagnosed a herniated L4-5 disc on the right and recommended 
restricted activity and bed rest. He felt claimant could re
turn to light, sedentary employment.

In February. 1978 ■Dr. Surbaugh^thought that claimant's 
work was extremely likely to have been the material cause of 
her herniated disc. He indicated there was nothing else in the 
history to suggest that anything else caused the problem.

In his deposition. Dr.,Surbaugh stated that claimant's 
job involved twisting, bending and that claimant'.s herniated 
disc develops primarily from a twisting and bending type of 
injury. He felt, taking into consideration claimant’s work, 
the spontaneous onset of pain, the pain in the left flank pro
gressing to the right flank and through the thigh and calf and 
the x-rays, that in all medical probability claimant's condition 
was causally related to her work.

Claimant had moved her household on June 30, 1977.
The ALJ found that there were too many inconsistencies 

and discrepancies in the record; that the most he could find 
v/as that claimant could have injured her back on the job as al
leged but she failed to prove that she did. Therefore, he af
firmed the employer's denial and assessed no penalties or 
awarded any attorney's fee.

The Board, after de novo reivew, finds that the claim
ant's testimony and the medical evidence are consistent with 
the accident as described by the claimant. No evidence con-
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tradicts claimant’s' explanation of how, where and when she was 
injured and what followed afterwards. Dr. Surbaugh, in his 
deposition, clearly and unequivocally stated that in all medi
cal probability .claimant's condition (herniated disc) was 
causally related to her work. He further noted that the pro
gression of claimant's pain symptoms v;ere consistent v/ith her 
injury. There was no medical evidence to refute Dr. Surbaugh’s 
opinions.

m

The Board finds claimant did sustain a compensable injury 
to her low back on June 20, 1977; however, the carrier did com
pensate claimant for her time loss,' therefore, no penalties 
should be imposed or an attorney's fee awarded.

ORDER

The ALJ's order, dated April 21, 1977, is reversed.
Claimant's claim is remanded to Pacific Northwest Bell, 

a self-insured, for acceptance and for payment of benefits, as 
provided by law, from June 20, 1977 and until it is closed pur-, 
suant to ORS 656.268.

Claimant'q attorngy ie horgby granted as a reasonableattorney's fee for his services both at the hearing and at Board 
review in the amount of $1,000, payable by Pacific Northwest Bell

WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO.

77-78
77-4857
77-6402

OCTOBER 19, 1978

PETER ZAKLAN, CLAIMANT
5ATP, Le gal Services, Defense Atfy 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Administrative Law. 
Judge's (ALJ) order v/hich affirmed Bowen Roofing Company's de
nial .of hi's claim for aggravation and affirmed the Fund's de
nials of his claim for new injuries' allegedly suffered on Sep
tember 22, 1976 and May 18, 1977.

The Board, after de novo review, affirms and'adopts the
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated March 16, 1978, is affirmed
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V;CB CASE NO. 76-5844- 
WCB’CASE NO. 76-584'5-

OCTOBER 24, 1978

MILDRED BRIGGS, CLAIMANT 
Flaxel, Todd & Nylander, 

Claimant's Attys..
Collins, Velure & Heysell, 

Defense Attys.
Request for “Review by 'Employer

Reviewed by Board Members Moore and Phillips.
The employer seeks Board review of the Administrative 

Law Judge's (ALJ) order which remanded claimant's aggravation 
claim to it for acceptance and payment of compensation to which 
she is entitled.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated-April 12, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review 
•in the amount of $300, payable by the carrier.

WCB CASE NO, 77-7036 OCTOBER 24, 1978

DANIEL L..COTTON, CLAIMANT 
Rick W. Roll, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys.
Request for Review by_.Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of "the Administrative Law 

Judge's (ALJ) order which affirmed the carrier's denial of 
his claim for a low back injury suffered on August 3, 1977.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.-

ORDER
The order- of the ALJ, dated May 12, 1978, is affirmed.
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WCB CASE NO. 77-449 OCTOBER 24, 1978

EDDY FARLEY, CLAIMANT
Lively & Wiswall, Claimant's Attys
SAIF, Legal Services, Defense Atty
RgquQEt for Review by the SAIF

Reviewed by Board Members VJilson and Phillips,
The State Accident Insurance Fund seeks Board review of 

the Administrative Law Judge's (ALJ) order which granted claimant 
compensation equal to'45® for 30% loss of the right leg. The 
Fund contends this award is excessive.

The Board, after de novo, review, affirms and adopts the 
Opinion and Order of the ALJ, a copy pf which is attached hereto 
and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated June 22, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services.in connection with this Board review 
in the amount of $250, payable by the Fund.

WCB CASE NO. 78-1119 OCTOBER 24, 1978
RANDY JONES, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review of 

the Administrative Law Judge's (ALJ) order which awarded claim
ant 64° for 20% permanent partial'disability. The Fund contends 
this award is excessive.'

Claimant, a 20-year-old gluer, alleged he sustained a 
back injury resulting .from his work from May through August 
1976,. At an earlier hearing, ALJ Daughtry had found that claim
ant's longstanding underlying Grade I spondylolithesis of L5 
on SI, a congenital defect, was made,symptomatic by his work 
activity and was compensable.

Dr. McHolick reported on September 17, 1976, that claim
ant complained of pain across the low back out into the hip 
area. He observed claimant moving about freely; he found no 
lumbar spasm, no back muscle spasm and obtained negative results
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from the neurological___examination, straight leg and other mani
pulative tests. Dr. McHolick^i,diagnosed bilateral pars inter- 
articularis defect with a Grade 1 spondylolisthesis. He was 
surprised that claimant had been hired at the mill because' of 
his back condition; possibly no routine pre-employment x-rays 
had been taken by the employer. He felt claimant would con
tinue to have problems with his back, but wouldn't require sur
gery. He said that claimant was not a candidate for heavy work 
and he would not' under any circumstances give claimant a full 
release for heavy work at the mill.

Dr. Glaede indicated claimant had had his back pain for 
five months and that it was gradually becoming worse. Drs. 
Glaede and McHolick concur that claimant is capable of light 
work. Br. Glaede felt claimant's back condition was not a work 
induced injury.

On January 25, 1977 Dr. McHolick released claimant for 
full duty except for work involving heavy repetitive lifting. 
Based on claimant ’ s-'size, back rriusculature-and body build, he
felt repetitive lifting of 50 pounds would bo oonsidured heavylifting. Claimant had full back motion, no tenderness or spasm, 
negative straight leg test and a normal neurological examination

Dr. McHolick indicated in September 1977 that he could 
not determine if claimant would have minimal 'physical impair
ment. He saw'no need'^for further treatment.

A Determination Order, dated February 7, 1978, awarded 
claimant compensation only for temporarj^ total disability^ 
from August 31, 1976' through January 6, 1978.

Claimant has an 11th grade education and was referred 
to vocational rehabilitation. Claimant completed a short term 
welding course on January 6, 1978 but has been unable to obtain 
employment. _ ___

Claimant testified he has constant pain in the low back; 
that he must limit his walking; that he has pain which radiates 
down the left leg; that prolonged sitting increases his pain 
and he felt he could not lift over 30 pounds.

The ALJ found that claimant had worked for four years 
without any problem with his pre-existing condition. After 
considering the limits of claimant's vocational training, he 
found claimant had suffered a loss of wage earning capacity 
equal to 64° for 20% unscheduled disability for his back in
jury.

The Board, after de novo review, finds that claimant 
has a congenital condition which is aggravated by heavy manual 
work. He had this condition before he was employed in the mill 
with this employer and continues to have it. However,- there
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is no evidence that claimant's work for this employer increased 
his condition in a permanent manner. Dr. McHolick was unable 
to determine if claimant had suffered any minimal permanent 
physical impairment.

In the case of Weller v. Union Carbide Corporation,
35 Ov Ag.p 355, in dealing with a compansdhility issud, the 
Court of Appeals stated: i

"To have a compensable occupational disease, 
claimant must establish that his work . . . 
originally caused or materially and perman
ently worsened his spine condition. It 
is not sufficient merely to establish that 
claimant's work . .• , required him to make
certain motions which caused his underly
ing condition to be symptomatic, i.e., 
caused pain."

In our case, claimant's claim was found to be compensable and 
the sole issue before the Board is the extent of disability. 
Using the rationale of the Weller case (supra), claimant has
not proven any more than a temporary exacerbation of his back 
which disabled him. Claimant does not have any permanent im
pairment arising out of or in the course of his employment. 
(Claimant is now stationary and his back has not changed; h6 
still, has the congenital abnormality, Grade I spondylolithesis. 
There is no medical evidence to support any award for a per
manent partial disability award. O

This is an unscheduled disability case and the sole test 
to.be applied is the loss of claimant's wage earning capacity. 
The Board finds that claimant has not sustained any loss o£ wage 
earning capacity. Dr. McHolick said that claimant's size, back 
musculature, body build, eliminated him from doing any repeti
tive lifting of 50 pounds or more. Claimant had these limita
tions before his injury and still has them. The Board finds the 
injury or occupational disease which claimant alleges he has 
sustained has had no effect on claimant's wage earning capacity 
and the Determination Order of February 7, 1978 was proper.

ORDER
The ALJ's order, dated April 25, 1978, is reversed.
The Determination Order, dated February 7, 1978, is re

instated.
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WCB CASE NO. 76-5797 OCTOBER 24, 1978

WILLIAIvl J. TAYLOR, CLAIMANT 
Gordon H. Price, Claimant's Atty.
Lindsay, Mahstoll, Hart, Neil &Weigler, Defense Atty,
SAIF, Legal Services, Defense Atty,
Order of Dismissal

A request foi^ review, having-been duly filed with the 
Workers ' Compensation Board in the above entitled matter by 
the claimant, and said recpest fg^ hOW having been Withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Admiinistrative Law Judge is final by operation of law.

WCB CASE NO. 77-5113 OCTOBER 24, 1978

JAMES THORP, CLAIMANTDoblie, Bischoff & Murray, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by.,,Bpard Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of 

that portion of the Administrative Law Judge's order‘which 
remanded' claimant's claim for a psoriatic Condition
to the Fund for acceptance and payment of compensation to which 
he is entitled.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, „.by, this....,reference, is made.-a part hereof.

ORDER
The order of the ALJ, dated February 27, 1978, is affirmed

j
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review 
in the amount of $50, payable by the Fund’.
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WCB CASE NO. 78-543 
WCB CASE NO. 77-5571

OCTOBER 24, 1978

PAUL WALLACE, CLAIMANT 
Merten & Saltveit, Claimant's Attys. 
G. Howard Clifff, Defense Atty. 
Rankin, McMurry, Osburn, Gallagher 

& VavRosky, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order v/hich affirmed the denials issued by
UndQrwritore AcljuQtlng Company and Industrial Indemnity Com-
pany and found he v/as not entitled to a Board-sponsored pro
gram of vocational rehabilitationi

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated April 28, 1978, is affirmed

WCB CASE NO. 78-1670 OCTOBER 27, 1978
DAISY BUCK, CLAIMANT
Franklin, Bennett, Ofelt & Joll'es,

Claimant's Attys. ' •
SAIF, Legal Services, Defense Atty.
Order Dismissing Motion

On Septem.ber 15, 1978 the Board received a request from 
the claimant, by and through her attorney, for a Board review 
of the order of the Administrative Law Judge (ALJ) entered in 
the above entitled matter on September 1, 1978.

On-October 6, 1978 the Board received from the State 
Accident Insurance F-und a motion to dismiss the claimant's re
quest for Board review on the grounds and for the reason that 
the said request did not have any certificate of service at
tached thereto and on the additional grounds that the request 
for review was filed untimely.

ORS 656.289(3) -provides that the order of an ALJ is final 
unless within 30 days after the date on v;hich a copy of the order 
is mailed to the parties, one of the parties requests a review 
by the Board under ORS 656.295. ORS 656.295(2) provides that the 
request for review shall be mailed to the Board and copies of
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the request_sh_.ill ^be^mailed to all parties of the proceeding be
fore the Referee (ALJ). •

The Bodld TQOQiVQd Cldimanfe^G Bbard reviewon Septonber 15, 1978 which v/as v;ithin the 30 days after the date 
of the ALJ's order. Furthermore, there is no provision con
tained in the Workers' Compensation Act to the effect that a re
quest for reviev; must have attached thereto a certificate of 
service.

The Board concludes that the Fund's motion to dismiss 
claimant's request for Board review in the above entitled matter 
should be denied.

IT IS SO ORDERED.

WCB CASE NO. 
WCB CASE NO.

77-1934
77-4501

OCTOBER 27, 1978

#

FADDIE JAMES CREAR, CLAIMANT 
McMenamin^ Joseph^ ^ ffiUlSOIl;

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Cheney & Kelley, Defense Attys.
Request for Review by the SAIF 
Cross-appeal by Claimant

Reviewed by Board Members Moore and Phillips.

The State Accident Insurance Fund seeks Board review of 
the order of the ALJ v/hich approved the denial of claimant's 
claim by Industrial Indemnity but directed it to pay claimant 
16° for 5% unscheduled lov; back disability on the 1974 claim. 
The order' disapproved the denial of claimant's claim by the 
Fund and ord'ered the "Fund to accept it and pay compensation 
to claimant until_closure pursuant to ORS 656.268. The ALJ 
also ordered the Fund to pay claimant, as a penalty, an addi
tional amount equal to 10% of the compensation due claimant 
from the date of his injury until May 23., 1977 plus any amounts 
due claimant under the order of December 28, 1977 designating 
the Fund as the paying agent and to pay claimant's attorney a 
sum of $800.

The claimant',filed a cross-request for Board review, 
contending that he is entitled to a greater degree of permanent 
partial disability than that awarded by the ALJ.

Claimant is a 63-year-bld furniture cleaner who has 
worked for this employer since 1973. On September 25, 1974 
he suffered a compensable injury to his back while lifting a 
chair. He was first treated by Dr. Gambee and returned- to his 
regular work except for a short period in June 1975. Claimant
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missed no time from work because of his back pain and his claim 
was closed by a Determination Order dated June 6, 1976 which 
granted claimant compensation for temporary total disability 
only.

On or about December 22, 1576 claimsuit) wii9 bad i?eendoing considerable bending and stooping while cleaning furni
ture for the employer due to the pre-Christmas rush, had a 
recurrence of his back problem. At the time claimant had been 
injured in 1974 the employer was insured by Industrial Indemnity, 
however, on January 1, 1976 the employer's workers' compensation 
coverage was furnished by the Fund.

Dr. Gambee advised Industrial Indemnity that claimant 
had returned for treatment on January 13, ancl had been ad
mitted to the hospital. On March 17 Industrial Indemnity denied 
claimant's request to reopen on the grounds that claimant had 
sustained a new injury in December 1976.

On April 26 claimant's attorney notified the employer 
that claimant would file a claim against the Fund; this claim 
was denied by the Fund on June 29, 1977 on the grounds that 
claimant's current problem was a natural aggravation of his 
1974 injury.

On December 28, 1977 an order was issued by the Workers' 
Compensation Department pursuant to the provisions of ORS 656. 
307, designating the Fund as the paying agent pending a deter
mination of the responsibility for claimant's condition.

At the hearing claimant contended that he was entitled 
to an award for permanent partial disability as a result of 
his 1571 injUfy sud ^ determination of whether he had sustained 
a new injury on December 22, 1976 or- aggravated his 1974 injury. 
He also contended that he was entitled to penalties and attor
ney fees on the wrongful denial by both carriers and for delay 
in making said denials. Claimant did not receive compensation 
within 14 days nor has he received any payments under the .307 
order. On this latter matter, claimant asked for additional 
penalties and attorney fees.

' , • IThe medical evidence indicated claimant had a degenera
tive spine disease associated with sciatica and involved the 
L4-5 left, however, he was not considered a good candidate for 
surgery.

The ALJ found that claimant was able to return to work 
immediately after his accident and worked until June 6, 1975, 
a period of almost nine months. Dr. Gambee, claimant's treat
ing physician, believed .claimant would have a definite permanent 
residual. At the time of his injury claimant was 60 years old, 
he has a high school education and a basic work background in 
furniture cleaning.
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The ^ALJ concluded, considering claimant's age, education, 
experience, training and impairment prior to the second injury, 
that claimant did sustain a mild loss of earning capacity and he 
granted claimant an award of 16° for 5% unscheduled disability. •,

I 'On the issue of whether the incident ol December 22,
1976 .represented a new injury or an aggravation of the 1974 in
jury, the ALJ found a causal relationship did exist between the 
disability evidenced by claimant's entering the hospital on 
January 19, 1977 and his increased work activities prior to 
Christmas, 1976. Claimant admitted that he had been feeling 
pretty good prior to December 22, 1976 but after the increased 
work due to the pre-Christmas rush he developed a great deal 
of pain and numbness v/hich fadlatOd illtO hiS left Icgi Al
though Dr. Gambee, in his report of July 27, 1977, suggested 
claimant had sustained an "aggravation" of his 1974 injury, the 
ALJ found there was no way of determining whether he used the word 
"aggravation" as a term of arf relating to the workers' compen
sation law.

The ALJ found that claimant had worked at his regular
job until becemLer 197£ and although he had had aoiteat work after his first injury it had not been sufficient to 
force him to seek additional medical attention -for at least 
a year. When claimant was last seen by Dr. Gambee in December 
his back condition was improving. Dr. Gambee said he v;ould not 
see claimant again unless he had more trouble.

The ALJ concluded that this was an indication that claim
ant's degenerative back condition had been stable for at least 
a year and that the work at the employer's in December 1976 did 
contribute/ evsn '^lightly, to his overall major condition,
therefore, the carrier on the risk at the time of the becembei?
1976 incident. Industrial Indemnity, was responsible for claim
ant's current condition which must be considered as a new in
jury.

The ALJ found that claimant had not received compensa
tion from either carrier even though he was off work from January 
19 through February 25, 1977. The ALJ further found that Indus
trial Indemnity denied claimant's claim on March 17, 1977 but. 
because there was no indication in the file of the date Indus
trial Indemnity first learned of the claim for aggravation, the 
ALJ found that Industrial Indemnity was not liable to pay- 
claimant compensation for temporary total disability from the 
date of claimant's accident to the date of the denial.

Claimant's employer had notice of the claim for a new 
injury on April 26 and the Fund should have paid compensation 
no later than 14 days, thereafter and the compensation should 
have commenced as of the date of the injury and continued until 
the date of the denial. Claimant, on March 23, 1977, had sus
tained a heart attack while at work and the Fund had paid
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claimant compensation for temporary total disability arising 
out of this condition until its denial of the claim therefor 
on November-7, J.J77, xhe ALJ COnOlUdQd- that thfe Fund was 
liable for the payment of compensation to claimant for tempor
ary total disability from the date of his injurv until March 
23, 1977, less time worked, because its failure to pay this 
compensation constituted unreasonable conduct.

The Fund did not make any payments of any benefits.due 
claimant in accordance ths ,307 Older ISSUed On DeOOmbei?
28, 1977. The ALJ found that this constituted unreasonable re
sistance and subjected the Fund to penalties and attorney fees. • 
The ALJ then issued the directive recited in the opening por
tion of this order.

The Board, on de novo review, finds that the incident of 
DQOeinb05? 22, 197G cannot be considered to be a new industrial in
jury. Dr. Gambee, on July 27, 1977, stated that claimant has 
had essentially one disease process which dates from his- indus
trial accident of September 1974, that he has had intermittent 
exacerbations and remissions of that process. In his opinion 
the etiologic mechanism of claimant's problems is the industrial 
accident of 1974 and claimant has had an aggravation in. L'976.

The Board concludQS that the elaimant's increased work activities just prior to Christmas 1976 was an aggravation of 
his 1974 injury. Any significant increase in activities such 
as bending and stooping necessitated by cleaning furnituire for 
the employer could have caused claimant's prior back problems 
to flare up.

The Board concludes that Industrial Indemnity, the car
rier on the i:i5K at the time ot the 1^7fl injury, is rfisp^msiblefor claimant's present conditions and must pay claimant compen
sation, as provided by law, from the date of his injury to the 
date of this 'order. Inasmuch as the Fund did not comply with 
the .307 order it is not entitled to any reimbursement from 
Industrial Indemnity. However, the Fund's refusal to comply 
with the .307 order constitutes unreasonable resistance to the 
payment of compensation, therefore, it must be assessed a 
penalty and pay claimant's attorney a reasonable attorney's 
fee for such unreasonable refusal.

I .The Board finds, based upon the medical evidence, that 
claimant's condition is again medically stationary but that the 
award made by the ALJ of 16° for 5% unscheduled disability is 
not adequate to compensate claimant for the loss of wage earn
ing capacity resulting from the aggravation of his 1974 claim. 
The Board increases the award to 43° which is equal to 1S% of 
the maximum allowable by law for unscheduled disability.
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ORDER
The order of the'AL’J^^'^da'fred''‘February 22, 1978, is re

versed.
The denial of claimant' s claim for a, new injury made by 

the Fund on June 29, 1977 is approved.
The. claimant's claim for aggravation is referred to 

the employer and its carrier. Industrial Indemnity, for the pay
ment of compensation, as provided by law, commencing on Decem
ber 21, 1576; the claimant a^^ravated his 1974 injury, anduntil the date of this order which closes claimant's claim with 
an award of 48° for 15% unscheduled low back disability.

The State Accident Insurance Fund shall pay claimant 
compensation equal to 25% of the compensation due claimant from 
December 28, 1977-, -the date the order, was issued pursuant to 
ORS 656.307 designating it as the paying agent, and'until the 
date of this order.

Claii¥iant'§ attorngy shall be awarded as a j:?asonabie at-torney’s fee the sum of $800, payable by the State Accident Insur
ance Fund for its refusal to pay compensation as directed, pur
suant to the order issued under the provisions of ORS 656.307.

Claimant's attorney is entitled to a reasonable attor
ney's' fee for*"his'"sefvices at Board'review in an amount equal 
to 25% of the increased;- compensation granted claimant by the • 
order, payable out of such increase as paid, not to exceed 
$2,300.

WCB CASE NO. 77-6592 OCTOBER 27, 1978 -
VICKIE FRANKLIN, CLAIMANT 
Feitelson & Terry, Claimant's Atty.SAIF,' Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
‘ The State Accident Insurance Fund seeks Board review of 

the Administrative Law Judge's (ALJ) order which granted claim
ant an award of compensation equal to 80° for 25% unscheduled 
disability for her neck injury.

Claimant, a 24-year-old cannery worker, injured, her 
shoulder-neck on October 7, 1976 when she slipped on a metal
stairway and grabbed the stair railing to keep from falling.
Dr. Colgan, a chiropractic physician, diagnosed an acute 
traumatic 2nd and 6th cervical, and 6th thoracic muscle strain 
with secondary functional disturbances. Claimant complained.
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of right shoulder and neck pain, numbness, insomnia and arm 
numbness.

Dr. Colgan reported claimant was medically stationary 
on March 23, 1977 with some residuals.

Claimant has continued to experience pain and has con
tinued to be treated by Dr, Colgan.

Dr. Mayhall examined claimant and reviewed her x-rays.
He found no fracture or dislocation of the cervical spine. 
Claimant reported that she v^as having difficulty sleeping at 
night and doing her housework. An EMG study was normal and Dr. 
Mayhall reported on May 28, 1977 that claimant was probably 
medically statiaftai'y; it appeared'to him that claimant probably had a strain of the muscle around the shoulder girdle which was 
\responsive to the therapy claimant was receiving from Dr. Col
gan. Claimant might need additional treatments in the future 
to relieve pain. Dr. Mayhall felt claimant could do some light 
work which would not involve heavy lifting.

Dr. Colgan reported claimant was medically stationary
ae of June 14, 1977.

Dr. Colgan reported in July 1977 that claimant should 
do only light work and will' need periodic adjustments for some 
time.

Her claim was closed by a Determination Order, dated 
September 23, 1977, which awarded claimant compensation equal 
to 16° for 5% unscheduled disability to her neck injury.

At the hearing claimant stated that her neck and shoulder 
pains have continued and she is unable to sleep for more than 
2-3 hours at a time and awakes at night in .pain. She is unable 
to lie on her right shoulder. Claimant also has given up her 
outside activities, her gardening and most of her housework.

Claimant has a 10th grade education. Her work experience, 
which indicates she has worked intermittently, is limited to 
cannery work, housecleaning and care of patients in a nursing 
home. She has not made any significant effort to obtain em
ployment since her injury.

Claimant's husband, sister and a friend all corroborated 
claimant's testimony.

The ALJ concluded, based' on claimant's age, education 
and work experience and her limitations, that she was entitled 
to a larger award of compensation and he increased the award to 
80° for 25% unscheduled disability for her neck injury. He , 
also found claimant was.not entitled to any more medical care 
and treatment under ORS 656.245 than that which the Fund was
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pifiigMtly providing.
’ ■ J .'-M i; — • T , T • j_ T_The Board, after de ’novo review, finds the claimant has 

not lost 25% of her wage earning capacity, based upon the medi
cal evidence. It.concludes that an award of compensation equal 
to 48®, for 15% unscheduled neck disability is adequate to com
pensate claimant. The Board agrees that claimant is entitled 
to receive the additisnsl care and treatment under ORS 656.245 
which she requested.

ORDER
The ALJ's order,'dated March 3, 1978, is modified.

' Claimant is hereby av;arded compensation equal to 48° 
for 15.% unscheduled neck disability. This is in lieu of any 
prior awards.

Further, claimant is entitled to additional medical 
care and treatment under ORS 656.245.

The remainder of the ALJ's order is affirmed in all 
respects.

WCB CASE NO. .77-7181 OCTOBER 27, 1978
SAMUEL WETZEL, CLAIMANT.
Dye & Olson , Claimant.'s Attys.
Souther, Spaulding, Kinsey, Williamson &

EchwjJDQ, DQfense Attya.Request for Review by Claimant 
Cross-appealed by Employer

Reviewed by Board Members Moore and Phillips,
The"'claifaant""seeks Board review of the order of the Admin

istrative Law Judge (ALJ) which granted him an additional 112° 
for 35% unscheduled low back disability; this additional award 
gave claimant a total of 240° for 75% unscheduled low back dis
ability. Claimant contends that he is permanently and totally 
disabled.

The employer cross-requests Board review, contending that 
I the award granted by the ALJ v/as excessive.

Claimant, a 46-year-old’ truck driver, suffered a compen
sable injury to, his back on April 23, 1973. He v/as first seen 
by Dr. Johnson who diagnosed a lumbosacral strain; later he was 
treated with chiropractic manipulations by Drs. Moore and Fagan 
and released to work with limitations on lifting on July 2, 1973, 
Claimant returned to work and his claim was closed by a. Determin
ation Order dated October 26, 1973 which granted claimant com-
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pensation only for temporary total disability.

Claimant con 
Dr. Moore again for 
examined claimant on
still gighilicantly 
re-examined claimant 
any heavy lifting or 
were involved in his 
to replace the corse

tinned to work until March 1974 when he saw 
chiropractic manipulation. Dr. Spady., who 
July 15, 1974, found a lumJ^aj gpine Spidln 

symptomatic. On November 7, 1974 Dr. Fax 
and found that he was still unable to do 
constant stooping; both of these activities 
job. Claimant was fitted with a back brace 

t v/hich he had originally been fitted for.

<;iaimant was ref§rred'by Dr. ,Fa« ts the Disability pre-vention Division for rehabilitation. Claimant's knowledge of 
mechanical matters was above the average and he had good dexter
ity operating large tools; the prognosis for restoration and 
rehabilitation was good. Claimant had a good v/ork record for 
many years as a truck mechanic, however, claimant did not feel 
that he could physically do this type of work. He considered 
other auch as inEtrUOting ih the automotive ^leld.The evaluation of his disability was in the minimal to mild 
range loss of back due to the injury. A change to a job with
out heavy manual labor was advised.

On April 8, 1975 a second Determination Order awarded 
claimant 32° for 10% unscheduled lov.'' back disability. Claimant 
appealed and the ALJ, after, a hearing, increased the award to 
112° for 35% unscheduled low back disability.

Claimant still was .unable to find work and was seen reg
ularly by Dr. Fax. Claimant had good and bad days from a physi
cal standpoint; an examination in February 1976 revealed that 
claimant's back was giving him considerable more pain down into 
his legs. Claimant was hospitalized for traction in April 1976 
and apparently improved and was ambulatory thS tiHlG Of■ hl3 discharge, having no leg or back pain. Dr. Pax ordered a pelvic 
traction apparatus for claimant to use at home. In May 1976 
Dr, Fax examined claimant and found him to be stationary with 
additional problems, to-wit: 'inability to ride in a car or sit 
as well as he had been able to prior to the last flare-up.
Other than this Dr. Fax found claimant essentially the same 
and the Determination Order dated June 30, 1976 awarded claim-
ant sa additional 5%.

The Orthopaedic Consultants found claimant's condition 
was not stationary and recommended further examination, includ
ing a myelogram.

After a psychological examination in August 1976 it was 
found that claimant had good aptitudes in the mechanical and 
scientific areas but his emotio.nal problem had significantly 
deteriorated since the last examination. Such problems were 
considered to be work related because claimant strongly desired 
to return to work and was distressed by the fact that from a 
physical standpoint he could not, nor had he been trained for
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appropriate light type work.
The claimant has live'dteh-a small farm since 1962 and 

had a small dairy herd. He operated his dairy with the help 
of his son and daughter who lived at home. Claimant has an 
eighth grade education and has received his GED equivalency.
Prior to entering the military service he had worked on a 
farm and during seven years in the Air Force he did automotive 
and heavy equipment repair. Since his discharge from the armed 
services he has worked steadily; as a journeyman mechanic doing 
heavy equipment repair. He has not been able to return to work 
since 1973 although he has made attempts to do so. Claimant has
had no surgery and taKea no medication•

' The ALJ found that claimant had a severe physical impair
ment, that he had already been granted awards totalling 40% for 
unscheduled low back disability and Dr. Fax, in his report of 
November 1974, found claimant to be moderately disabled and pre
cluded from"doing'‘'any work involving-bending, -stooping or heavy
lifting. L^ter, in December 1576/ hs i^wnd claimant's disabilityto be moderately severe with the same limitations.

The ALJ found that claimant's injury was substantially 
physically disabling and v/ould likely reduce the claimant's earn
ing capacity but because claimant had the mental ability which 
would qualify him for many types of-employment not requiring 
heavy physical labor his injury probably would not reduce his 
earning capacity as greatly as it would that of a person so 
limited in education and mental capacity to preclude the worker 
■from.even doin^ li^ht type work.

The ALJ, after citing several cases which involved sim
ilar questions relative to the determination of a worker's loss 
of earning capacity, concluded that claimant has many personal 
resources together with valuable experience in the mechanical 
field’ and he appears to be highly motivated to return to work. 
Furthermore, the medical evidence indicates that he is capable 
of performing light work. He further concluded that it is en
tirely possible that claimant, by limiting his work habits to 
isolated communities where there are few availabilities for 
such types of employment, is not acting .in his best interest. 
Taking all of this into consideration, the ALJ increased claim
ant's previous award which totalled -40% ’to 75%.

The Board,- after de novo review, finds that the award 
granted by the ALJ to be somewhat high. As indicated in the 
ALJ's order claimant,according to the medical evidence,' is phy
sically able to do light mechanical work; no doctor has told 
claimant he could not return to work. Claimant takes no medi
cation although he does wear a back brace and does his exer
cises as prescribed by the doctor.

Claimant was not satisified with the award granted him 
by the Determination Order dated April 8, 1975 and requested a
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hearing. After this hearing, the ALJ increased claimant's 
disability to 112° for 35% of.the maximum allowable by law for 
unscheduled disability. The evidence indicates tj^a^ thGl£ iS 
not tQO [Jiggle []iffbetween claimant's condition at that 
time and his condition at the time of the hearing before the 
ALJ. Claimant has networked since 1974 , however, he does own 
approximately 90 acres of farm land and he has 25 milking cows 
and a total of 65 youna head of stock.

Claimant bas never had any form of surgery to his back; 
the evidence indicates that claimant has a chronic lumbosacral 
strain. His condition seems to change from time to time; at 
times he feels very good and at other times he experiences 
severe pain.

The Board finds, based upon the medical records, that 
claimant has suffered some diminution of his wage earning 
capacity as a result of his industrial injury; however, the 
medical evidence certainly does not support a finding that 
claimant is perm.anently and totally disabled, or that he is 
entitled to an award equal to 75%.

The Bojrd COhClUc^ds that claimant would be adequately 
compensated for his loss of wage earning capcaity by an award 
of 192° which would equal 60% of the maximum allowable by law.

The Board also strongly recommends that claimant seek 
to obtain job placement through the assistance provided by the 
Field Services Division of the Workers' Compensation Department.

ORDER
The order of the ALJ, dated May 26, 1978, is modified-
Claimant is awarded 192° out of a maximum of' 320° -for 

60% unscheduled low back disability. This award is in lieu • 
of the award granted by the ALJ whose order in all other respects 
is affirmed.

OCTOBER 27, 1978WCB CASE NO. 78-1546

JERRY H. WHITE, CLAIMANT 
Evohl F. Malagon, Claimant's 'Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by the 
claimant, and said request for review now having been withdrawn.
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IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is her^eby-. dismiss ed and ths order of tfi@ Administrative Law Judge is final by operation of law.

WCB CASE NO. 77-6561 - OCTOBER 30, 1978

LOUIE ATTERBUffi,. CLASfiANT , .Rader & Rader, Claimant's-Attys. •
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review of 

the Administrative Law Judge’s (ALJ) order which granted claim
ant compensation equal to 240° for 75% unscheduled permanent 
partial disability.

The Board, after, de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a 'copy of which is attached hereto 
and, by this reference, is,made a part hereof.

ORDER
The order of the ALJ, dated June 2, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review 
in the of payable by the Fund.

WCB CASE NO.,77-1634 OCTOBER 30, 1978
In the Matter of the.,^Compensation of^
CARL D. BERG, CLAIMANT 
And the Complying Status of 
MAYFIELD ENTERPRISES, INC., EMPLOYER 
Allen G. Owen, Claimant's Atty,
SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

Reviev/ed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which found claimant was not a subject em
ployee at the time of his injury and affirmed the denial is-, 
sued by the Fund.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. '



ORDER
The order of the ALJ, dated April 27, 1978, is affirmed.

SAIF CLAIM NO. GB 91918 OCTOBER 30, 1978
ANTHONY J. BRUGATO, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered multiple injuries in a motor vehicle 
accident on November 1, 1964; the injury was considered as a 
compensable industrial injury and required subsequent surgeries 
and lengthy convalescence. The claim was initially closed on 
October 28, 1968 by a Determination Order and claimant's ag
gravation rights have expired.

Subsequent to the initial closure, litigation resulted 
in increased awards and on August 30, 1976 the Board issued 
an Own Motion Determination which awarded claimant compensa
tion for permanent total disability.

The Fund requested a hearing pursuant to the provisions 
of ORS 656.278(3) and a Referee issued an Opinion and Order, 
dated April 28, 1977 and amended on May 4 and May 31, 1977, which 
reduced the award of compensation to 90% of the maximum for un
scheduled disability, 70% loss of the riaht leg anij d
prior of Wovember l5, 1971 which had granted claimant com
pensation equal to 95% loss of the left leg. The Opinion and 
Order was affirmed by the Board Order on Review dated October 
26, 1977.

On August 15, 1978 the Board issued an Own Motion Order 
reopening claimant's claim, commencing payments for compensa
tion, as provided by law, on June 19, 1978,- the date claimant 
was hospitalized for excision of a huge right inguinal lipoma. 
Claimant returned to work on June 24, 1978 and on September 27, 
1978 Dr. Uhle found claimant's 'Condition was medically station- 
dry. HQ indiOStSd h6 additional permanent partial disability, 
would accrue from the surgery.

'• A request for claim closure was made and an Evaluation
Committee of the Workers' Compensation Department recommended 
to the Board that the .claim be closed with an addition^^ i award 
for temporary total disability from June 19, 1978 thro’iqh Sep
tember 27, 1978, less time worked but did not recommend any 
additional award for permanent partial disability in excess 
of the award claimant has previously received.



The Board concurs in this recommendation, •

ORDER •
' Claimant is awarded compensation for temporary total 

disability from June 19, 1978 through September 27, 1978, less 
time worked. Claimant is entitled to no additional compensa
tion for permanent partial disability in excess of thiat which 
has previously been granted to him for his industrial injury of 
November 1, 1964.

Claimant's attorney has previously been awarded a rea- 
SOn^lS ' s fee by the Own Motion Order of August 15,
1978 .

WCB CASE NO. 78-819 OCTOBER 30, 1978
In the Matter of the Compensation of
THOMAS COLLINS, CLAIMANT
And the Complying Status of
Horace W. and Jean A, Anderson,'
dba NATIONAL SHEETROCK & SUPPLY-CO., EMPLOYER
James ,D. Vick, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

' RaviQwed by Hoard Members Wilson and Moore•.
Claimant requests review by the Board of the.order of 

the Administrative Law Judge (ALJ) which found that claimant 
was not a subject employee and that Horace VJ. (Andy) and Jean 
A, Anderson, dba National Sheetrock & Supply Co., hereinafter 
referred -to as Anderson, were not non-complying employers from 
October 6 through October 21, 1977. He vacated the Proposed 
and Final Order ii4353-A, dated January 10, 1978 .

Anderson is a partnership operating a dry v?all business 
and deals primarily v;ith general contractors. Anderson per
forms no labor but bids on jobs, obtains the contracts and super- 
viseSithe work. Anderson primarily uses nailers, scrapers and 
sprayers and tells them how much they will be paid' on. the job? 
each trade has its own pay scales and the pay is generally by 

; the square foot. The workers may refuse to take the job if the 
pay offered is not satisfactory.

Anderson had prepared a form entitled "Independent Con
tractors Agreement"., Claimant, who had been out of work for 
almost a year, sought a job with Anderson. Claimant was a 
nailer and, normally, the nailers furnished their own. tools, 
however, in this instance, because of claimant's financial 

:plight, Anderson allowed him' to purchase tools "on account"
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from Anderson. Claimant had comp^leted two houses for Anderson 
before he was presented the agreement which he signed. Claim
ant had received five checks from' Anderson when, on October 27,
1977, he a report of an injury to his bsak and shoulddr
sustained while lifting sheetrock, on October 20, 1977.

On January 10, 1978 a Proposed Order v^as issued by the 
Compliance Division of the Workers' Compensation Department 
which found Anderson to be a non-complying employer from Oct
ober 6, 1977 through October 21, 1977. It was stipulated by 
the parties that claimant had sustained injury OH OCtObCI 20, 1977; the sole question to'be 1 determined was whether or 
not, at that time, claimant was ah employee of Anderson or an 
independent contractor. ^

The ALJ found.that the job of a nailer was a skilled 
job and that although nailers are I a regular part of Anderson's dry wall work, as far as the 'individual workman is concerned 
the work is not continuous and the pay is determined by each 
job. He further found that nailers often worked on several 
jobs at the same time and. their rate of pay was generally deter
mined by square footage and is'fairly standard except where 
there are special building situations. A nailer could accept 
or reject a job and normally he provided his qwn 
each job was generally handled onjan individual basis.

In this case the job was Iiandled by Anderson on a con
tract basis from the building contractors and each job was 
accepted within the framework of hiis contract with the builder. 
The nailers were aware of the buillding. codes and how to apply 
the dry wall and needed no instructions except for special 
building situations. The practice was to hire by the job 
rather than by the hour and the workers could work at their own 
pace and choose their own hours of work.

The ALJ found that in this case there was no' close coop-
s job as a nailer and the ' 
Claimant was not hired on

eration required between claimant' 
other workmen working on the job. 
a continuing basis and the corresponding degree of risk to him -
■Sia not depend upon Anderson's actilvities. Claimant was hired
for a specific job and paid for each job. These conditions, in 
the opinion of the ALJ, made the ruling of the Oregon Supreme 
Court in Woody v. Waibel, 276 Or 189’(1976), not applicable.

The Board, on de novo review, finds that Anderson uses 
two of its workers to nail sheetrock to the studs in a house 
and these nailers are paid per lineal foot at a price set by 
Anderson. The taping and spraying involved is done by other 
workers. A nailer requires no special training, only exper
ience. The evidence indicates that some of Anderson's workers 
had worked for .other dry wallers in the past and, while working 
for others,- were considered employees and covered by their 
employer's insurance. These workers,' including the claimant.
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#
did not have their own insurance and could not afford it.
Anderson directed the manner ;in-..which the work was to be per
formed and was the person to'Whom problemsrwelffi p?526ntQd WhQH 
encountered. He personally controlled the worker's perform
ance which had to be satisfactory to him and he had the power 
to fire any of the v;orkers. Anderson was legally responsible 
to the house builder for the dry wall jobs which his nailers, 
scrapers and sprayers completed and if one of the crew made a 
mistake it would be the responsibility of Anderson to repair 
it. " ■ ■■ '■

The wall board nailers.worked in pairs and Ahddygsnf5 
approval had to be obtained before a new partner was inter
viewed by Anderson and it was only with his permission that he 
would be allowed on the job site. The v/orkers were told by 
Anderson to which houses, they should go and they had no choice 
of accepting or rejecting the job unless they wished to look 
elsewhere for employment.

Traditionally, the "control" test i§ thg iBethOdof determining whether a' worker is an employee or an independent 
contractor. Bowser v. SIAC, 182.- Or 42. However, the most recent 
ruling by the. Oregon courts appears to indicate that in order to settle a controversy of employer-employee versus independent 
contractor status, not only must the control test by considered 
but also Larson's "Relative Nature of"the Work" test must be 
considered. Woody v. Waibel, supra.

The Board finds that the evidence is abundant that Ander-
son QyQrciSQd the requisite degree of contt*?! Qver claimant tobring him within the Act. In a general capacity Anderson watched 
over the quality of the work done by his workers because he, not 
his workers, was legally responsible to the builder for the 
houses that were completed. If the nailers and the other work
ers had been truly independent they would have been responsible 
for any defects in workmanship. Questions about a job were 
directed to Anderson who normally appeared at the houses once 
or twice each day. Anderson directed the manner in which the 
work was to be done and told the workers which walls were to 
be hung with sheetrock and where to rap. He also had control 
over the nailers to the extent that if one wished to take on a 
new partner, he could not do so without the permission of An
derson. This all indicates a close employer-employee relation
ship.

Just before the claimant was injured Anderson ran out 
of houses to dry wall and had a small job of light patchwork 
to do. Claimant needed work and was given the patchwork job 
on an,hourly basis, stating he would give him $60. Claimant, 
agreed and on October 21, 1977 picked up his check for that 
amount. When a worker receives wages based on the time em
ployed rather than the amount of work accomplished, it is 
strong evidence that he,is an employee. Bowser v. SIAC, 
supra. ~
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An additional factor to consider in determining the 
right to control is the unrestricted right of the employer 
to terminate the particular service whenever he chooses- regard- 
less of the final results of the wpsK, Jn ttlla Ca3e, Andei- 
son, according to the- testimony of some of his other workers, 
did have the right to fire them. He could tell his workers which 
jobs to do and if they preferred not to do it they were unem
ployed as far as he was concerned.

The "Relative Nature of the Work" test which was con
sidered by the court in Woody v. Waibel, supra, states, that 
any worker whose services form a regular and continuing' cost 
of the product and whose method of operation is not such an 
ih(3ependent business that it-- forms within itself a separate 
route through v;hich his own' costs of industrial accident can 
be channeled is within the presiunptive area of intended pro
tection. lA Larson's Workmen's Compensation Law, Section 43.
51.

In this case, Anderson operated a dry wall business 
which constantly required a nailer's service to put the- wall 
boards in place; such services constituted an integral part of
the dry wall business and would form a regular and continuing 
part of the cost of the product. 'The nailers' work is an 
essential part of Anderson's business which would fail without 
it. Anderson's supervision over each job, his handling; of 
problems which arose as a result of the jobs and his close 
supervision of the quality certainly indicate the necessity 
for. close cooperation between Anderson and claimant and the 
other workers.

In' Woody v. Waibel, the court considered the degree of 
risk to the claimant, which depended, in that case, on his em
ployer's output. In this case, there was a similar degree' of 
risk for the claimant because if Anderson found no suital>le 
jobs claimant would lose work.

Larson's "Relative Nature of the Work" test requires 
that the workers' calling be such an independent business that 
it forms in itself a Channel to shouldei thQ rQBpOn-
sibility of industrial accidents to justify a finding, that said 
worker would be an independent contractor not an employee. In 
this case, the Board finds that claimant's occupation is not 
a skilled, separate calling or enterprise. By no stretch of 
the imagination could the occupation of wall board nailer be 
considered an independent business which forms a separate chan
nel to assume the responsibility of industrial accidents.

The Board does hot give any weight to the form identi
fied as "Independent Contractors Agreement"; an' employee can
not be transferred into an independent contractor by making 
use of an aggreement. ORS “"SSS . 236 .

%
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' The Board that an employer-employee relation
ship existed between claimant-and Anderson and that Anderson 
was a non-complying employer and claimant a subject worker at 
the time he suffered’ his injury on'October 20, 1977. Therefore', 
the Proposed and Final Order tt4 353-A, dated January 10, 1978, 
should be reinstated.

ORDER
The order of the ALJ, dated May 3, 1978, is reversed.

The Proposed and Final Order #4353-A dated January 10, 
1978 is hereby approved and made final by this order.

The claim is remanded to the State Accident Insurance 
Fund for the pa^mnent^of compensation, as provided by law, com
mencing October 20, 1977 and until tHe claim is closed pursuant 
to ORS 656.268. The Fund shall be reimbursed from the Admin
istrative Fund of the Workers' Compensation Department, on a- 
periodic basis, for all its costs incurred related to claim
ant's,claim and the Workers' Compensation Department shall be 
entitled to recover such costs from the employer.

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services both before the ALJ at hearing and at Board • 
review, the sum of $1,000, payable by the State Accident Insur
ance Fund which shall be reimbursed from the Administrative Fund 
of the Workers' Compensation Department and recovered by the 
Department from the hon-'complying employer, pursuant to ORS 656. 
054 .

WCB CASE NO. 77-119 OCTOBER 30, 1978 •
ELDON -DAVIS , CLAIMANT
Pippin & Bocci, Claimant's Atty.
Souther, Spaulding', Kinsey, Williamson &

Schwabe, Defense Attys.
Gearin, Landis & Aebi, Defense Attys.
Request for Review by Claimant ,

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which dismissed his claim on the basis, of 
the statute of limitations.

The Board, after.de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which'is attached 
hereto and, by this reference, is made a part hereof.
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ORDER
The order of the ALJ, dated Harch 30, 1978, is affirmed.

WCB CASE NO. 77-6693 OCTOBER 30, 1978
WEERT FRERICHS, CLAIMANT 
Mark Bliven, Claimant's Atty.
Emmons, Kyle, Kropp & Kryger, Defense Attys.
SAIF, Legal Seryi^SS, DSfenSe Atty. ' .
Request for Review by the SAIF

Reviewed by Board Members Wilson, Moore and Phillips.
The State Accident Insurance Fund seeks Board review of 

the Administrative Law Judge's (ALJ) order which directed it to 
pay claimant the appropriate compensation for temporary total 
disability from July 20, 1977 to December 6, 1977 based upon 
the wage rate claimant was receiving UflY 161 1575 Idtlier than the assumed wage rate in effect on June 15, 1977.

Claimant suffered a compensable injury, i.e., a left in
guinal hernia, on May 16, 1975.' The hernia was first repaired 
by Dr. Craske on May 28, 1975; later it recurred and was again 
repaired by Dr. Craske on December 9, 1975.

Claimant was found to be eligible for vocational rehab
ilitation and was enrolled in a prosthetic-orthotic technician 
program commencing June.15, 1976, Pursuant to ORS 655.605 and 
.615 the Vocational Rehabilitation Division had placed claim
ant's name on the list of enrollees furnished to the Fund, there
fore, claimant was covered by it through the VRD program. Claim- 
developed arthritis in both hands, especially in the thumbs, in 
mid-1977 which was brought on by his work in the .training program 
He filed a claim on August 4, 1977 for a June 15, 1977 injury.

On October 24, 1977 a Determination Order closed claim
ant's claim for the May 16, 1975 industrial■injury. This order 
recited that claimant was entitled to "compensation for tempor
ary total dissbility inalusively fv6r\ May 27, 1975 ^thru ^ug~ ,ust 13, 1975 and further from December 8, 1975 thrii February 
6, 1976. Worker was found to be medically stationary February 6, 'l976. Temporary total disability from April 9, 1976 thru 
July 20, 1977, less amounts paid subject to OAR 436-61-052(2).

In June'1977 claimant had surgery on both thumbs and he 
became medically stationary on November 11, 1977.

On December 8, 1977 claimant was advised by the Field 
Services Division of the Workers' Compensation Department that
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ttlG tStUptfitftJry total disability rate for the injury of May 16,
1975 was greater than the rate.'-j;-for the June 15, 1^77 injury.
It was stipulated by the parties that claimant was on the 
"list" covered by ORS 655.605 - .615 at the time of his injury 
in 1977, that he was in the course and scope of the program at 
that time and was doing work required of a full time paid em
ployee. ‘ - — __

The basic question before the ALJ was whether claimant 
was entitled to be paid compensation for temporary total dis
ability during the period he w’as in the training program at the 
rate based upon his wages .at the time of his May 1975 injury or 
at a rate established under the provisions of ORS 655.605 - .615.

The ALJ, citing the ruling of the Court of Appeals in 
V?ood V. State Accident Insurance Fund, 30 Or App 1103, wherein 
some of the facts were identical to those in the present situa
tion and others were not, states that the case before him could 
go either way with persuasive arguments on both sides but con
cluded, based essentially on the whole rationale of Wood, which 
includes the statement that the provisions of the Workers' Com
pensation Act should be "liberally construed in ?£ theinjured v/orker", that the rate of temporary total disability for' 
the period from July 20, 1977 to December 6, 1977 should have 
been based upon claimant's earnings at the time he was injured 
in 1975 and charged to the original employer.

The majority'of- the Board, on-de novo review, finds that 
the reason the worker i'n the Wood case was not paid compensation 
pursuant to ORS 655.615 was because Ke WS5 J tTdinQQ'd8“
fined by 655.605 nor was he performing the duties of. a full time 
paid employee at the time of his injury. In the case before the 
Board the parties had stipulated that claimant was doing the 
same type of work that a full time paid employee of the Ortho
pedic Company would^have performed and under the rationale of 
the Wood case and the unambiguous wording of ORS 655.615, the 
1977 injury should have been chargeable to the Vocational Rehab
ilitation Division which pays premiums for such eventualities 
as this.

. It is true that the Workers' Compensation Act is to be 
"liberally construed" in favor .of the injured worker, however, 
the law must be uniformly applied and applied in a manner in
tended by the Legislature. In the absence of any-showing by 
the claimant of Legislative intent contrary to the clear word
ing of ORS 655.615 and taking into consideration the fact that 
at the time of the June 15, 1977 accident claimant was a "trainee" 
as defined by ORS 655.605 - .615, the majority of the Board con
cludes that claimant's claim for the surgery to his thumbs {bi
lateral tenosynovitis) should be paid from the Workers' Compen
sation coverage provided by the Vocational Rehabilitation Divi- 
sion pursuant to ORS 655.605 - .615 and at an assumed wage rate 
fixed by the State Accident Insurance Fund pursuant to ORS 655. 
615(3) .



ORDER

Claimant's claim for a compensable industrial injury suf
fered on June 15, 1977 while in a training program sponsored by 
the Vocational Rehabilitation Division is hereby remanded to the 
State Accident Insurance Fund for acceptance and payment of com
pensation for temporary total disability, pursuant to the' provi
sions of ORS 655.605 through 655.615, from July 20, 1977, the date 
compensation for temporary total disability w^g by th@
Determination Order dated October 24, 1977, and until December 6, 
1977, the date claimant received his first check for temporary 
total disability.

Board Member Kenneth V. Phillips dissents as follows:
The ALJ was correct in his opinion that the circumstances 

in this case are analogous to a' workman being injured during the 
course of medical treatment for a compensable injury. A second 
injury resulting from treatment or any other phase of recovery 
tov/ard. employability should be and is intended to be treated as 
thQ 6f the first injury. 'Lost time rates were es
tablished to provide the injured v/orker compensation which would 
permit him to maintain a standard of living close to that he 
provided himself while able to work and the opinion of the major
ity of the Board permits an entirely unrelated incident to destroy 
that result.

I would affirm the Opinion and Order of the ALJ.

The order of the ALJ, dated March 17^ 1978^ afi<^ tSiSBUOd
on May 4, 1979, is reversed.

%

c
Kenneth V. Phillips, 'Board Membe;

OCTOBER 30, 1978WCS CASE NO. 77=4833
WILSON C. GREENWADE, CLAIMANT 
Pqzzi, Wilson, Atchison, Kahn, &

O'Leary, Claimant's Attys.
Collins, Velure & Heysell, Defense Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant requests review by the Board of the order of 

the Administrative Law Judge (ALJ) which denied claimant's re-



quest 'for him to set aside a disputed claim settlement entered 
into betv;een claimant and hisv/.attorney and the State Accident
InguranoQ Fund and which had-been approved by a Referee en
January 6, 1976.

Claimant had filed a claim for an injury on January 20, 
1975, 'alleging that he felt dizziness and weakness while employed 
by the employer and suffered a stroke before leaving his place 
of employme'ht. ‘ Oh "August 13, 1975 the- Fund denied claimant's 
claim on the basis that he had sustained a .cerebral vascular 
stroke and this condition was not aggravated by or related to
his own job activity.

Claimant requested a hearing on the denial but prior to 
the hearing the matter was settled by a bona fide dispute stip
ulation whereby the Fund paid claimant and his attorney a sum 
of $2,000 . . .This, stipulation provided that the parties agreed 
that all issues which were or could have been raised in claim-, 
ant's request tor tisarin?; <Sated August 25, 1975, were resolved 
and the payment of the agreed sum by the Fund did not constitute 
expressed or implied acceptance or responsibility for claimant's 
claim'for treatment, time loss,’ permanent disability or any 
other expense resulting from claimant's accident on June 20,
1975 and that the Fund's denial should remain in full, force and 
affect forever. --- .

Claimant now contends that the stipulation should be 
set aside because many of the medical expenses amounting to 
several thousand dollars were not covered by the stipulation; 
also, his mental faculties, at the time he entered into the 
stipulation were not such as to enable him to make a proper 
judgment with regard to said stipulation.

The ALJ found that after the Fund's denial of claim
ant's- claim he sought legal advice from a Medford attorney who, 
after discussing the matter with claimant and with claimant's 
treating doctor, concluded that it would be very doubtful that 
the claim would be held compensable if it went to a hearing.
The attorney then contacted the claimant's wife and stated that 
because of his feelings.concerning this case he felt that an 
offer of $2,000 on a disputed claim basis would be the best award 
claimant could expect at that time and should be accepted.- 
Claimant's wife took the disputed claim settlement home and 
^explained to her husband what the lawyer had told her. Claim- 
‘ant then signed it.

Dr. Melson, claimant's treating physician, testified 
that he would not say at the time claimant signed the disputed 
claim settlement, which was after claimant had suffered the 
stroke, that claimant was incompetent. However, he did feel 
that claimant had impaired reasoning ability. He was not only 
suffering from chronic depression but was also suffering from 
organic damage to the brain.
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The ALJ concluded that although claimant might not have 
been able to exercise good judgment at the time he signed the 
disputed claim settlement, he did have a competent attorney 
and the eviden<;s indicated tflHt Claimant's attorney., at the 
time he entered into the disputed•claim settlement, felt that 
it was a good settlement insofar .as claimant was concerned.

The fact that subsequently claimant's condition became 
substantially worse is not the .fault of claimant's attorney 
or of the Fund. There is no ’evidence in the record to indi
cate that claimant was at any time misled as to his rights under 
the disputed claim settlement or that he was not fully advised 
of such consequences.

The Board, on de novo review, agrees with the findings 
and conclusions of the ALJ.

ORDER
The order of the ALJ, dated January 26, 1978, is affirmed

OCTOBER 30, 1978WCB CASE NO. 76-4433
JOSEPH HANSFORD, CLAIMANT 
Day, -Prohaska & Case, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. . 
Request for Review by Claim.ant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which granted-him compensation equal to 
16° for 5% unscheduled left shoulder and psychological disabil
ity.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated May 4, 1978, is affirmed.
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OCTOBER 30, 1978wcB CASE 116. 76-5093
WALTER R. HAYES, CLAIMANT 
Jaqua & Wheatley, Claimant's Attys. 
SAIF, Legal Services, Defense Attys 
Order on Remand from Circuit Court

On July 19, 1977 the Board entered its Order on Review 
i'n the abovs stttitlQd mattQr which affirmed the ®rder of the 
Referee, dated January 13, 1977, whereby the Referee found claim
ant to be permanently and totally disabled.

On August 4, 1977 the State Accident Insurance Fund ap
pealed the Board's Order on Review to the Circuit Court for the 
State of Oregon for Douglas County and on September 11, 1978, 
after the court had reviewed the record, including briefs pre
viously submitted and being fully advised in the premises, or
dered the case be remanded to the Board for further medical 
evidence on the matter of recondition and physical rehabilita
tion. ■

The Board, in accordance with the Order of Remand from 
the circuit court, hereby remands the above entitled matter to 
its Hearings Division to set for a hearing before Administrative 
Law Judge John F. Baker with specific instructions to take 
further medical evidence on the matter of recondition and 
physical rehabilitation of the claimant.

IT 12 20 ORDERED. - ■ . ■ . '

OCTOBER 30, 1978WCB CASE NO. 77-3682
DOROTHY HOLIFIELD, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Attys. 
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
! Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which granted her compensation equal to 
'’196 degrees" [sic] (a figure which should be corrected to 
read "192 degrees") for unscheduled low back disability. Claim
ant contends that she is permanently and totally disabled.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 

,hereto and, by this reference, is made a part hereof.



ORDER
The order of the ALJ, dated April 28, 1978, is affirmed.

WCB CASE NO. 77-1727 OCTOBER 30, 1978
WILLIAM E. HOLMES, CLAIMANT 
Brink, Moore, Brink & Peterson,i 

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson 

L £0hW5fe(5, Defense Attys.Request for Review by Claimant 
Cross-appealed by Argonaut

Reviewed by Board Members .Wilson and Moore.
Both, claimant and the employer/carrier seek Board review 

of the Administrative Law Judge!s'(ALJ) order which awarded him 
15° for 10% loss of his left leg, approved the portion thS dS” 
nial by Argonaut Insurance Company of claimant's low back condi
tion but reversed the portion which denied 'his request for medi
cal care and treatment for his left leg condition and awarded 
claim.ant's attorney an attorney's fee. Claimant contends the 
low back condition is compensable.

Claimant, a 30-year-old laborer in a lumber mill, sustained 
a compensable injury to his left leg on July 6 , 1972 when it v/as 
pinned between a forklift .and a tram cart. Dr. Bauer diagnosed 
a muscle contusion and released claimant who returned to regular 
work on July 26, 1972. Dr. Bauer found claimant was medically 
stationary as of August 15, 1972; he felt claimant had not suf
fered any permanent impairment.

A Determination Order, dated October 9, 1972, closed the 
claim with an award for temporary total disability only.

On January 5, 1973 Dr. Nash examined claimant, who was 
complaining of an "ache of the whole left leg" when he resumed 
an upright position after sc^uatfinp or semi-kH§§lingf thdt VClt 
condition seemed to be worsening and at times was associated 
with a "low back ache". Dr. Nash reviewed x-rays of left hip 
and femur dated July 6, 1972 and found them normal. No indi
cation of a need for further neurological treatment or investi
gation were found. Dr. Nash believed claimant would lose no 
additional time from work.

On September 13, 1975 Dr. Nash again examined claimant 
for- complaints of left leg pain, tingling and low back pain.
These pains had developed insiduously but most marked over the 
last nine months and claimant felt they were related to his 
July 1972 injury. Dr. Nash requ-ested additional studies.-
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On February 28, 1976 Dr. 'Nash reported claimant had been 
improving until February 27,^1976 when he fell at work, striking
the left glutsal lowsr blct'iQglons. Dr. Nash was unsbls W
determine whether or not claimant was medically stationary or if 
he would suffer a permanent disability. He did feel there was 
not any reason for claimant to stop working if he received ade
quate medical treatment.

In 'September'1976 Dr. Nash indicated claimant still com
plained of low back and left leg pain which was "much less 
severe". Claimant continued to. work and Dr. Nash felt claimant 
had received maximum benefit from the medical treatment.

Claimant continued to experience low back pain with
left sGiatlG radiation of pain. Dr. Nash continue(i ts <?9nser-vatively treat claimant.

Dr. Bauer indicated in June 1977 that claimant had never 
mentioned a back problem, related or unrelated, to his injury.

Drr'Nash indicated in February- 1976 he suspected a her
niated disc, but claimant improved and no further testing has
been done.

In an interview in April 1977 claimant denied having any 
back trouble except for three days about 15 years ago. Claimant ■ 
testified that after his fall in February 1976 he instantly felt 
pain in his back and left leg. He also complained of headaches 
since this incident and stated he was "slower" than before it ' 
happened.

On February 28, 1977 the carrier denied all further re
sponsibility, stating the February 1976 incident was a new injury.

The ALiJ found that Dr.' Nash's opinion that claimant's 
back condition was related to his July 1972 injury was not based 
on all the facts, therefore, he concluded that the denial of 
responsibility for the back condition was proper. Also, the 
medical evidence did not support a finding that the July 6, 1972 
accident either caused or aggravated claimant's low back symp
toms .

The ALJ found that there v/as no doubt that claimant con- ■ 
tinned to have symptoms from time to time as a result of his 
compensable leg injury sustained on July 6, 1972. Although his 
aggravation rights have expired, they had^ not done so at the 
time claimant requested further benefits; such request tolls the 
statutory five-year period. The ALJ found claimant's leg condition 
was stationary and that he had the authority to rate the "dry" 
aggravation claim. He also reversed that portion of the carrier's 
denial, which he stated was too broad, relating to further bene
fits for her leg condition.
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The ALJ rated claimant's scheduled disability, based on 
the fact claimant now works slower, is unable to climb ladders, 
and cannot paint or do remodeling work, at 10% loss of the leg.

The Board, after de novo review, concurs with the ALJ's 
finding that claimant's lov; back condition was not the respon
sibility of the carrier. Claimant has failed to prove by a pre
ponderance of the evidence that his low back condition was either 
caused or aggravated by the July 6, 1972 industrial injury. Dr. 
Nash's deposition indicates he had no history of a twisting in
jury and no history of prior back and leg symptoms since July 
1972 which he considered to be important. There is no indi
cation of a twisting injury. Claimant did not experience back 
SymptOinS until after 'the July' 1^72 incident and had ahistory of some back trouble prior to it. Dr. Nash did not have 
an opinion as to the cause of claimant's present backache.

The Board finds that portion of the carrier's denial 
relating to his left leg condition was improper; however, there 
is no evidence which supports an award for claimant's scheduled 
disability. There is no evidence which indicates that claimant, 
has suffered any loss of function of his left leg resulting from 
his industrial injury of July 1972 but claimant is entitled to 
medical care .and treatm.ent for his left leg under the provisions 
of ORS 656.245, therefore, because'the denial v/as so broad as to 
deprive Claimjnt of this trdafment, the §oard considers claimant's attorney to have partially prevailed in overturning that portion 
and to be entitled to an attorney's fee pursuant to OPS 656.386(1)

ORDER
The ALJ's order, dated April 6, 1978, is modified.

The denial by the carrier on February 28, 1977 only as 
it relates to claimant's low back symptoms is approved but 
claimant shall be furnished the necessary medical care and treat
ment for his left leg pursuant to ORS 656.245. The ALJ's award 
for the left leg is reversed.

Claimant's attorney is granted as a reasonable attorney's 
fee for partially prevailing on a denied claim to the extent that 
the carrier's refusal to provide medical care and treatment under 
ORS 656.245 was improper shall be paid the sum of $150 payable 
by ,the employer/carrier.
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OCTOBER 30, 1978WCB CASE NO. 78-670
JOHNNY R. JONES, CLAIMANT ' ■
Pozzi, Wilson, AtchiSfirt, Kshn £ 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative' Law 

Judge's (ALJ) order approving the DetermihStlOFl OrdOT, dSt§d 
July 28 , 1977 , which awarded claim.ant compensation equal to 
16° for 5% unscheduled diability'resulting from his skin condi
tion. ; Claimant contends his unscheduled disability is greater.

Claimant, a 41-year-old cement laborer, alleges he.de
veloped dermatitis on or about May 8’, 1975. Dr. Lachman diag
nosed allergic contact dermatitis probably due to concrete. 
Initially, the Fund denied his claim on the basis it did not 
provide workers' compensatidh dfiVSrjgQ fOI th^ dlTiplOycr ,bUt 
a stipulated order dated January 12, 1976 it accepted the claim.

On December 18, 1975 Dr. Lachman indicated that in May 
1975 claimant had shown severe eczematous dermatitis of the 
hands^ arms, legs v;ith secondary pyoderma. His diagnosis was 
chronic allergic contact dermatitis ‘of the hands with extensive 
eczematization due to cement "poisoning", probably potassium 
dichromate. He believed that claimant should not work in 
cement in any capacity but should be re-employed in some other 
occupation. Claimant's condition improved with medication.

' In March 1976 Dr. Lachman found claimant was free .of 
dermatitis except for mild scaling of the hands and arms. He 
found no evidence of a disabling injury or physical limitations 
from previous attacks of cement contact dermatitis.

On April 6, 1976 claimant was referred for vocational 
rehabilitation to be trained as a sous chef. However, claimant 
developed problems with his school attendance and his program 
was continued on a conditional basis. In May 1977 claimant 
stopped attending school and his vocational program was termin
ated on June 10, 1977,

On July 28, 1977 the Determination Order was entered.
I

Dr. Lachman stated in August 1977 that claimant's irri
tant-contact dermatitis of his hands was well controlled.
Claimant had only occasional itching and peeling of his hands, 
which v/as eliminated by use of a topical cortisone cream. Dr. 
Lachman found no signs of residual damage other than mild erythema 
and hyper and hypo-pigmentation of the hands, arms, face and 
neck.
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In S0pteinber 1977 claimant: was re-referred to vocational 
rehabilitation for training in the area of food service. Claim
ant again had attendance problems and this program was terminated 
on December 19, 1977.

Claimant testified he left the vocational program be
cause he knew as much about cooking as the program could teach 
him.

A second Determination Order, dated January 20, 1978, 
av;arded claimant additional compensation for temporary total dis
ability .

Claimant has a 10th grade education. His work experience 
COnsiEtE of oonofsts W6rk and cooking. claimant has been employed 
since April 1978 assembling trusses.

The ALJ found that awards made by the two Determination 
Orders were adequate to compensate claimant for his loss of wage 
earning capacity.

The Fund contends claimant's disability is scheduled and 
loss of wane earning capacity be Considered. MSO, that
claimant’s condition represents merely a temporary exacerbation 
of a pre-existing condition. The ALJ found the preponderance of 
the medical evidence reveals that claimant's symptoms keep show
ing up in other parts of his body and must be considered as sys
temic in nature, not solely .related to claimant's hands.

The Board, after de novo review, concurs with, the ALJ's 
conclusion. The Board finds claimant's lack of cooperation in 
the vocational rehabilitation traij]iag ptWgraiR hdS precluded dUV 
possible reduction of his disability. Injured workers have an 
obligation to attempt to reduce their disability. ORS 656.325(4).

The Board concludes that claimant's failure to partici
pate in and/or complete the vocational rehabilitation programs 
offered to him justifies a finding that most of claimant's loss 
of wage earning capacity is of his own choosing.

ORDER
The ALJ's order, dated May 25, 1978, is affirmed.

#
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WCB CASE NO. -77-Z963 OCTOBER 30, 1978
PAUL MANEY, CLAIMANT 
Franklin, Bennett, Ofelt 

Claimant's Attys.
Jones,' Lang, Klein, Wolf 

Defense Attys.
Request for Review by Claimant 
Cross-appeal by Employer

& Jolles, 
& Smith,

Reviewed by Board ilenil???? Moore and Phuiips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which granted claimant an award of compen
sation equal to 15° for 10% loss of his left leg and terminated 
claimant's temporary total disability on November 5, 1976. Claim
ant contends the av/ard for scheduled disability is not adequate 
and the November 5, 1976 termination date is incorrect.

The employer/insurer cross-appeals', contending the claim
ant has no permanent partial disability.

Claimant, a 19- year-old ssflui-ity offlcQ!, Sustained a com- pensable injury to his left knee on July 26, 1976 when he slipped 
coming down a ladder, catching his leg and hanging upside down.
On August 16, 1976 claimant's knee locked. Dr. Rankin diagnosed 
a ruptured cartilage. On August 18, 1976 claimant .was operated 
on for "removal of detached osteochondritis dissecans fragment- 
from left knee joint"..

A Determination Order, dated March 30, 1977, av;arded claim
ant compensation for temporary total disability from August 17,
1976 through December 14, 1976.

Claimant was terminated by his employer and began working 
for the Port of Portland on November 5,-1976. The ALJ found that 
claimant was actually physically available for work as of Novem
ber 5, 1976, although claimant testified he didn't actually start 
work until November 24, t-hat it was only on a part-time basis to 
learn more about his job and was without pay.

Claimant is currently a full time college student.
Claimant stated he does not take any medication for 

pain relief. His knee begins to be painful with any prolonged 
running, dancing, biking and with any heavy lifting use of his 
knee: He estimates it.takes one-half hour after he ceases his
activity for the pain to dissipate. Claimant can fully extend 
and flex his knee.

The ALJ found claimant had minimal residuals and- awarded 
claimant compensation equal to 15° for 10% scheduled disability 
for loss of the left leg.



The ALJ concluded that the employer was entitled to a 
credit for the over-payment of tem.porary total disability against 
claimant's award of permanent partial disability.

The Board, after de novo review^ concur^ tflG-ALJ'Sorder. claimant has minimal loss of use or function of his 
left leg. He was physically capable of returning to work, as 
indicated by his employment application and his testimony, 
therefore, his compensation for temporary total disability 
should have terminated as of November 5, 1976.

i ORDER

The ALJ's order, dated February 17, 1978, is affirmed.

OCTOBER 30, 1978SAIF CLAIM NO. C110322

JOHN MORLAND, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Attys 
Own Motion Determination

Claimant suffered a compensable injury on January 2, 
1968. The claim was accepted and Dr. Oren Richards, in his 
closing report, dated February 28, 1969, found that the cer
vical injury and subarachnoid hemorrhage had completely re
solved with no residuals.' The claim was closed by a 'Determin
ation Order, dated March 21, 1969, which granted claimant com
pensation only for temporary total disability.

On April^5, 1977 claimant suffsiGd a recurrence of asubarachnoid hemorrhage at the site of an original aneurysm 
relating to the January 1968 industrial injury. A left frontal 
craniotomy was performed with excision of adhesions and clot
ting and clipping of the aneurysm itself. On July 1, 1977 
claimant requested the Board to exercise its own motion juris
diction, pursuant to ORS 656.278, and reopen his claim.

On July 15, 1577 the Board issued its Own Motion Order 
which remanded the claim to the Fund for acceptance and pay-, 
ment of compensation commencing on April-5, 1977 and until the 
claim was closed pursuant to the provisions of ORS 656.278.

Dr. Richards' report of June 13, 1978 stated that claim
ant, who is now 55, has suffered permanent brain damage which 
precludes him from any reasonable possibility of returning to 
employment. He stated the injury was obviously severe and that 
claimant was most fortunate to have made as much of a recovery 
as he has made.



Dr, Hiu.l, in reports dated June 15 and September 8,
1978, described neurological =.d^eficits involving judgment, mem
ory and decision maKing ■ ability he agreed with or. Richards
that claimant would not be able to be gainfully employed in the 
future.

The majority of the Evaluating Committee concluded that 
the Board by its Own Motion Order,dated July 19, 1977, had es
tablished the causal relationship between the April 5, 1977 in
cident and the 1968 industrial injury, therefore, the majority 
of the Evaluating Committee, recommended that claimant be awarded 
compensation for permanent total disability. This, despite the 
fact that claimant had retired voluntarily and was at the present 
time collecting retirement funds from several sources and had 
done so prior to the recurrence of h'is problem.

The Board concurs v/ith the recommendation of the major
ity of the Evaluating Committee. The fact that claimant has 
retired voluntarily and is collecting retirement funds and has 
done so prior to the April 5, 1977 occurrence cannot be con
sidered in making an evaluation of claimant's disability in- 
light of the medical evidence which definitely relates the 
April 5, 1977 incident to the January 2, l9^§ industrial in
jury and adequately supports a finding that claimant’s pres
ent condition is 'worse than it was at the time he last re
ceived an award or arrangement of compensation for the 1968 
injury.

'* **VH ^ _

, ORDER
Claimant shall be considered to be permanently and tot

ally disabled as of the date of this order.

Claimant's counsel is awarded as a reasonable attorney's 
fee for his services a sum equal to 25% of the compensation for 
permanent total disability awarded claimant by this order, to 
be paid such compensation as paid to a maximum of $2,300.

WCB CASE NO.' 77-2833 „ OCTOBER 30, 1978

CARL OAKES, CLAIMANT
Pozzi;, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
SAIF,' Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund requests a Board review 

of the order of the Administrative Law Judge (ALJ) which granted 
claimant an award of 256° which is 80% of the maximum allowable
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for unscheduled disability. Claimant had previously been awarded 
a total of 160° for 50% unscheduled disability, 15° for 10% loss 
function of the right leg and 20.25° for 15% loss function of the 
left foot. The Fund contends that the increase gidlltSd
Gldimant by the Alj was not' justified.

Claimant suffered a compensable injury to his low back 
and right leg on September 10, 1971 while moving furniture. The 
injury was diagnosed as a degenerative L5-S1 disc and a somewhat 
degenerated L4-L5 disc, right. Claimant's right leg condition was 
diagnosed as a lacerated lateral meniscus and chondromalacia of 
the patella. Claimant had a lumbar laminectomy on January 26,
1972 and on August 15, 1972 had anjarthrotomy and lateral menis
cectomy on his ri^ht leg. ;

The claim was. first closed by a Determination Order dated 
February 1, 1973 whereby claimant was av/arded 48° for 15% un
scheduled disability and 15° for 10% loss function of the right 
leg. A stipulation was approved on November 9, 1973 whereby 
claimant's award for unscheduled disability was increased to 
128° for 40% of the maximum allowable by statute. On August 24, 
1976, after a hearing, an ALJ directed claimant's claim for 
aggravation be reopened. Claimant's back condition included 
left hip and left leg involvement and his condition was diag
nosed as a herniated disc L4-5, left, and L5-S1, left. Claim- 
snt underwent aurgery on Soptombar U, 1976 .and again on June
24, 1,976 . The claim was finally closed by a Determination Or
der entered on April 7, 1977 which granted claimant an award of 
20.25° for 15% loss function of the left foot and an an addi
tional 32° for 10% unscheduled low back disability.

The ALJ found that in 1972 Dr. Serbu had rated claimant's
physical impairment as "modQrate" and an January 11, l$^3 or.Phifer felt claimant would have some residual symptoms as a re
sult of his leg surgery. He rated claimant's right leg impair
ment at 10% loss of function and stated that claimant's condition 
would prevent him from working on jobs requiring extensive walk
ing or walking on rough terrain, .

In the fall of 1975 Dr. Lilly, after examining claimant, 
stated he would have some permanent partial disability as a re
sult of his back condition and should never, in the future, do 
heavy work involving his back, Qn fSfarUdry 14/ 1977 Df. Lillystated claimant's condition could be considered stationary and 
the claim closed; that claimant still complained of pain in the 
left buttock and in the sciatic distribution down on the back 
of the left leg but the pain was not extremely severe and was 
better than it had been prior to the June 1976 surgery.

The ALJ found claimant, v/ho is now 63 years of age, 
has a formal eighth grade education and considers himself as- 
a "jack o'f all trades".' His work background is extensive but 
relates primarily to heavy work or manual labor. Claimant
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testified that he could not walk, sit-or stand for prolonged 
periods, he could not walk cn^fr'ough or uneven ground nor could 
he do bending, stooping and climbing activities. Claimant is 
able to exercise, drive an automobile with an automatic shift 
and he is able to shop at grocery stores peridclidally dnd tO 
work in his yard. Claimant can also change a tire, hunts and 
he can help with minor building maintenance work. Claimant 
testifies that such activities, however, increase his sympto
matology . • j

Since the injury, claimant has worked for wages only as 
a watchman for the fair board, a job which lasted only five
days. Claimant has owned and 2 Gdbin rSHtdl COIRplC?!
in Lakeview since 1972 and, assuming full rental capacity, the 
potential gross monthly income is $855 and a net income of ap
proximately $400.

The ALJ found claimant had made very little effort to 
seek employment since his injury.

The ALJ concluded that claimant was not permanently and 
totally disabled; the medical evidence indicates that claimant's
physical impairnient is not so sevets to vrarrant an award of
permanent total disability under the Oregon lav;. Furthermore, the 
ALJ found claimant's motivation to return to the labor market was 
questionable and that claimant is now self employed and operates 
a cabin rental complex which has the possibility, depending upon 
general economic factors not within claimant's control, to pro
vide claimant w'ittT'the net income on a regular basis. Hov/ever,- 
claimant's physical condition and resulting residuals do affect 
his ability to perform heavy work and manual labor and, there
fore,* preclude him from returning to most types of employment 
in which he was engaged prior to his industrial injury.

I The ALJ, after considering the claimant's physical im
pairment and the residuals thereof, his age, education, train- . 
ing and experience, concluded that claimant was entitled to an 
increase of 96° which would give claimant a total award of 256° 
which is equal to 80% of the maximum allowable for unscheduled 
disability. The ALJ concluded that claimant had been adequately 
compensated as of the date of the hearing for any of his sched
uled disabilities.

The Board, after de novo review, finds no medical justi
fication for the increase of 30% granted by the ALJ for claim
ant's unscheduled disability. The medical evidence does support 
the awards for both of the scheduled injuries.

The date of the last award and arrangement of compensa
tion was the Determination Order dated April 7, 1977 and as a- 
result of that order claimant received 160° which represented 
50% of the maximum for ■ unscheduled disability. _The claim had 
been closed by the stipulation approved on November 9, 1973 and 
approximately two years later claimant aggravated. After a

t i
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hearing the claim was remanded to the Fund on August 24, 1976; 
when claimant's condition again became stationary the claim was 
closed based upon a report from Dr. Lilly, dated February 14, 
1977, which stated that at that time claimant had full range 
of motion of the lower back with no tenderness. Claimant had 
a minor amount of residual Igw pain and SOm@ EOidtiC-typfi
pain on the left. Dr. Lilly stated claimant was not able to 
do heavy work but that he could do light work and that he could 
continue to manage his apartments as he had done in the past.

The Board concludes that claimant had been adequately 
compensated for his loss of wage earning capacity by the prior 
awards for his unscheduled disability which total 160® or 50% 
of the maximum allowable for unscheduled disability.

ORDER
The order of the ALJ, dated March 29, 1978, as amended 

by his order dated April 10, 1978, .is reversed.
The Determination Order, dated April 7, 1977, is rein

stated in its entirety.

WCB CASE NO, 77-6430 OCTOBER 30, 1978
WCB CASE NO. 77-472

THOMAS S. REYNOLDS, CLAIMANT 
Brand, Lee, Ferris & Embick,
Claimant’s Attys.

Souther, Spaulding, Kinsey, Williamson 
Sf Schwabe, Defense Attys.

Jones, Lang, Klein, Wolf & Smith,
Defense Attys.Douglas Minson, Defense Atty.

Request for Review by Argonaut

Reviewed by Board Members Wilson and Phillips.
Argonaut Insurance Company seeks Board review of the 

Administrative Law Judge's (ALJ) order which remanded claim
ant's claim to it for acceptance and payment of compensation . 
to which he is entitled. Argonaut-was also directed to re
imburse Safeco Insurance Company for all monies it expended 
as'a result of the ALJ's- July 6, 1977 order. Penalties and 
attorney fees were also assessed against Argonaut.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. The 
Board finds that there was no reason for this matter to be re
ferred to the Compliance Division of the Workers' Compensation 
Department for further investigation.
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ORDER

The order of the ALJ, dated April 19, 1979,. IS cL^fiUTUGd.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for her services in connection with this Board review 
in the amount of $50, payable by Argonaut Insurance Company.

WCB CASE NO. 77-4772 OCTOBER 30, 1978

GEORGE RILE^,Pozzi, Wilson, Atchison, Kahn &
O'Leary, Claimant's Attys.,

Keith D. Skelton, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Moore and Phillips.
The employer seeks Board review of the Administrative Law 

Judge’s (ALJ) order which assessed a penalty and an attorney’s 
fee against it for unreasonable refusal to pay compensation.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof.

ORDER

Th e order of the ALJ, dated April 25, 1978, is affirmed.

' Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $50, payable by the carrier.

WCB CASE NO. 78-382 OCTOBER 30, 1978

MARY R. RUIZ, CLAIMANT ■ '
Huffman & Zenger, Claimant's Attys.
SAIF, Legal Services, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which granted her additional temporary 
total disability compensation from August 24, 1977 to October 
24, 1977. Claimant contends she is entitled to further time 
loss benefits in addition to compensation for permanent partial 
disability.
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The Board, after de novo review, affirms and adoots the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof.

ORDER
Tli@ ordQr of the ALJ, J ateJ June 1978, is affirmed.

SAIF CLAIM NO. RC 228129 OCTOBER 30, 1978

AVIS R.RUSZKOWSKI^ ^L^IMANT
Collins, Velure & Heysell, Claimant's Attys. 
SAIF, Legal Services, Defense Attys.
Own Motion Determination

Claimant suffered a compensable injury on January 23, 
1970. After a series of reopenings and closures, claimant's 
claim was reopened by a Board's O^vn Motion Order on February 
28, 1978 for surgery recommended by Dr. Dunn.

Dr. Dunnes report, JateJ September 7, 1978,indicates that claimant continues to- suffer pain in the right 
leg and back with some relief from the use of a transcutaneous 
nerve stimulator; she continues to use medication.

On September 18, 1978 the Fund requested a determina
tion of claimant's present disability. The Evaluation Division 
of the Workers' Compensation Department finds claimant to be 
severely disabled but concludes-that she has been adequately 
compensated by earlier awards for her condition. It recommends 
that claimant be granted temporary total disability benefits 
from December 8, 1977, the date of the surgery, through Sep
tember 7, 1978.

The Board concurs with this recommendation.

ORDER

Claimant ie hcrQby gyantsJ t^ftiporary total disability compensation from December 8, 1977 through September 7, 1978, 
less time worked.

Claimant's attorney has previously been awarded a rea
sonable attorney's fee by the Ov;n Motion Order of February 28,
1978.
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OCTOBER 30, 1978’ SAIF CLAIM NO. AC 386
■ -

RALPH E. SCHWAB, CLAIMANT
F. P. Stager, Claimant's Atty. 
SAIF, Legal Services, Defense Atty 
Own- Motion Determination

On January 11, 1978 the Board issued its Own Motion 
Order which remanded claimant's claim for a right knee injury 
suffered on January 10,.1966 to the State Accident Insurance 
Fund- to be accepted and for the payment of compensation, as 
provided by law, commencing on March 22, 1976 and until closed
purguant to tho provisions of 0R5 656i 278, less tifi'? worked,
and also awarded claimant's attorney as a reasonable attor
ney ' s * fee a sum equal to 25% of the compensation which claim
ant may receive as a result of this order payable out of said 
compensation as paid, not to exceed $2,000.

The"'basis" for the reopening -by the Own Motion Order was 
consideration of surgery for correction of claimant's right
knee conditifirt) haweusF, thlg gurgery has not- been done and
the physicians involved are no longer advising surgery. The 
evidence indicates claimant is able to walk approximately 12 
blocks, his knee moves to an arc of motion of 115® and, appar
ently, he is getting along adequately.

Claimant has'some medial instability and he has received 
by an' order dated February 26, 1975 an award equal to 45% of the 
right, leg for such disability.

On ■ September 12, 1978 the employer request6d fllailH Clos
ure and the Evaluation Division of the Workers' Compensation 
Department recommended that claimant be granted no additional 
award either for temporary total disability or permanent partial 
disability.

' The Board concurs with this recommendation.

ORDER
Claimant's claim for a compensable injury issued on Jan

uary 10, 1966 is hereby closed with no further award for dis
ability.



DOROTHY TIPTON, CLAIMANT
Holmes & ^a[H65, Claimant'E Attys.
SAIF, Legal Services, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore,
Claimant seeks Board review of the Administrative Law 

Judge’s (ALJ) order which granted her an award of compensation 
equal to 208° for 65% unscheduled disability for her low back
injury, CluiWAht Contends this award is inadequate.

The Board would affirm and adopt the factual findings 
as set forth in the ALJ's Opinion and Order, dated February 23, 
1978, a copy of which is attached hereto and, by this reference, 
made a part of this order. However, the Board finds, based upon' 
the medical evidence, that claimant is entitled to a larger 
award of compensation for her low back injury. Claimant is un
able to perform any of her former forms of employment; she is only 
capable of light employment.

The Board,- on 3 comparigon of the facts In thiscase with similar cases, concludes claimant is entitled to an 
award of compensation equal to 256° for 80% of the maximum for 
unscheduled disability.

ORDER
The ALJ’s order, dated February 23, 1978, is modified.

Claimant is granted an award of compensation equal to'
256° for 80% unscheduled disability for her back injury. This 
is in lieu of the award made by the order of the ALJ which is 
affirmed in all other respects.

Claimant's attorney is granted as a reasonable attor
ney's fee for his services at Board review a sum equal to '25% 
of the increased compensation granted by this order, payable 
out of said compensation as paid, not to exceed $2,300.

WCB CASE NO. 77-1163 OCTOBER 30, '1978
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WCB CASE .NQ. 77-7857 OCTOBER 30, 1978
OLETA UNDERWOOD, CLAIMANT 
Dye & Olson^ Claimant's Attys.
SAIF, Legal Services, Defense Attys.
Request for Review by Claimant

' Reviewed'by Board Members Wilson and Moore.
Claimant seeks Board review oT'^the Administrative Law 

Judge's (ALJ) order which granted her compensation equal to
32° fop 10% unsGhQduled neck and shsulder disability.

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

ORDER , *
The order of the ALJ, dated June 26, 1978, is affirmed

WCB CASE NO. 78-351 OCTOBER 30, 1978
KEITH WARD, CLAIMANT
John D. Ryan, Claimant's Atty.
SAIF, Legal Services, Defense Attys,’
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
, Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which granted claimant an award of compen
sation equal to 13.5® for 10% loss of his right foot. Claimant 
contends he is entitled.to an award of compensation for a back 
injury and to a greater award for his right foot injury.

Claimant, a 41-year-old truck driver, on March 23, 1976, 
while, helping a customer, fell from a two-foot ladder injuring 
his right ankle and hitting his back on five-gallon paint cans. 
The hospital emergency room diagnosis V7as right ankle sprain.
The claimant came under the care of Dr. Baldwin, who diagnosed 
a causalgia type pain and Sudeck's atrophy. He treated claimant 
with five sympathetic blocks.

„ In August 1976 Dr. Baldwin indicated claimant was im
proving, but it would take several more months for a complete 
recovery.

Claimant was referred to the Disability Prevention Cen
ter in November 1976 and discharged from there in January 1977.
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Dr. Mason indicated claimant had mild physical, disability to 
his right ankle. He felt claimant was capable of light to mod
erately heavy work, but should avoid excessive walking or climb
ing at this time. Claimant was expected to make a complete 
recovery. No job change was recommended.

The consen^yg opinion was that claimant did have a
vocational handicap as he possessed marketable skills and was 
able to return to one of his previous occupations. Claimant in
dicated he could drive a truck, do carpentry work and even do 
auto mechanics. He had owned and operated his own photography 
business for five years. However, claimant was referred to the Vo
cational Rehabilitation Division for job search skill training.

In February 1977 claimant enrolled in a bookkeeping
ttflining program; which ho oomplQtad.

Dr. Baldwin indicated in late February 1977 that claim
ant continued to have ankle pain on prolonged standing and walk- • 
ing on concrete. The ankle swelled toward the end of the day, 
but resolved by morning. Claimant still was not medically stat
ionary. Dr. Baldwin opined claimant would have some permanent 
disability in his ankle.

The Orthopaedic Consultants also examined claimant. They 
noted claimant walked with a limp and, in addition to the com
plaints he made to Dr. Baldwin, complained that he developed 
cramps in his foot and an increased feeling of coldness in his 
right foot. They found claimant was not medically stationary 
and suggested gait training and cord stretching at the Rehabil
itation Institute of Oregon. Dr. Baldwin concurred.

Claimant began this program but it was discontinued after
he missed seven sessions.

Dr. Baldv/in, on September 14, 1977, reported he found 
the same situation as before, to-wit: no objective level of sig
nificant disability and no reason to continue disability payments.

A Determination Order dated January 5, 1978 awarded 
claimant compensation for temporary total disability from March 
23, 1976 through December 1, 1977.

Claimant began work on January 16, 1978 as a maintenance 
clerk. He performs various tasks requiring him to do a great 
deal of walking on a carpeted concrete floor. He stated his ankle 
pain was to the point that he hardly could stand af the end of 
the day. He uses a whirlpool, aspirin, pain medication and an 
elastic stocking to help reduce the pain and swelling. Claim
ant said the ankle pain radiates up his leg into the calf and 
thigh every day, and he walks with a limp when in pain.

Claimant also indicated he has a back problem, 
hurt his back in 1961 but felt he had fully recovered.
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if he sits too long or bends over at work he.has trouble straight
ening and has back pain. '

The ALJ found that claimant was not entitled to any award 
of compensation for his back claim based on the lack of medical 
evidence relating his back symptoms to his injury; however,the 
ALJ, after considering claimant's age, education, training and 
work experience, found that claimant was entitled to an award 
of compensation for 13.5® for 10% scheduled disability for his 
ankle injury. ' ■

The Board, after de novo review, concurs with the ALJ's 
findings and conclusions but notes that this is a scheduled in
jury. The' test to be applied is loss of function. Dr. Baldwin 
found that claimant would have permanent impairment in the- 
of arthro-fibrosis and chronic pain with standing and walking.

The Board concludes that claimant has lost some function 
of his right foot and is entitled to the award of compensation 
the ALJ gave him for such loss.

ORDER
The ALJ's order, dated May 16, 1977, is affirmed.

WCB CASE NO. 78-784 OCTOBER 31, 1978

JOHN A. AVDEEF, CLAIMANT
Pozzi, Wilson, Atchison; Kahn & O'Leary,
Claimant’s AttyS.

Cheney & Kelley, Defense Attys.
Request for Review by Employer 
Cross-appeal by Claimant

Reviewed by Board Members Moore and Phillips.
The employer seeks Board review of the Administrative 

Law Judge's (ALJ) order, which granted claimant compensation 
equal to 128° for 40% unscheduled permanent partial disability 
and failed to find that he had been wrongfully denied special 
maintenance in order that he could continue his program of vo- 

! cational rehabilitation. The employer contends the disability 
award is excessive.

The Board,' after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,■is made a part hereof.
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ORDER
The order of the ALJ, dated April 2 1978, is affirmed
Claimant's attorney is hereby granted a reasonable attor

ney's fee-for his services in connection with this Board’review
in the aiii.9«nt of §50, payable by the aa^vier. '

WCB CASE NO. 77-5956 OCTOBER 31, 1978
DENNIS S. BOOKSHNIS, CLAIMANT 
Welch, Brmm, Gre^ft & CdlUSO,

Claimant's Attys,
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks review by the Board of the order of the 

Administrative Law Judge (ALJ) which affirmed the Determination 
Order of September 16, 1977. Claimant contends he is perman
ently and totally disabled..

Claimant is a deaf mute employed as a warehouseman who 
on January 22, 1977 felt back pain’while lifting boxes; it com
menced again while claimant was steam cleaning trucks.

Dr. Gill diagnosed low back strain with a possible her
niated disc and hospitalized claimant for two weeks for conser
vative care.

On April 21, 1977 Dr. Goodwin diagnosed pre-existing 
degenerative changes of the thoracic and lumbar spine with 
spurring of considerable degree, and lumbar strain. He felt 
treatment should be vigorous with encouragement for claimant 
to return to light work because the doctor felt the longer 
claimant was unemployed the harder it would be to get him back 
to work.

On June 3, 1977 Dr. Struckmaft, who examined claimant,felt claimant had a low pain threshhold and the arthritis in 
a man of claimant's age indicated a rather advanced degenerative 
change and his symptoms would be progressive. Dr. Struckman 
believed that claimant's condition was medically stationary and 
his disability rated•as .mild ‘to moderate. He recommended that 
claimant be retrained for work not requiring heavy lifting, 
repetitive bending or prolonged sitting although he felt such 
restrictions were severe because claimant was a deaf mute. 
Claimant could never return to his regular occupation.
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On July 15, 1977 claimant declined the services of 
the Vocational RehabilitationvDivision.

On September 16, 1977 a Determination Order granted' 
claimant 48° for 15% unscheduled low back disability.

On March 30, 1978 Mr. Hovey, a rehabilitation coun
selor, opined claimant was unfeasible for any vocational 
rehabilitation services. On April,6,_ 1978 Dr. Jastak, after 
examining claimant, was of the opinion that due to claimant's 
deaf-mute condition, education, motivation and his past work 
experiences, claimant was not retrainable.

Claimant went to oral school for 10 years and to deaf 
g^hpol 4 years. His past work experiences have been driving
oil trucks, working in a bag factory and working Sfc TQlCtronlX.

Claimant testified, through his daughter, that his 
present problems are pain in the left leg, hip, neck,, back 
and headaches.

Films were shown at the hearing which rebutted some of 
the testimony of claimant dS tO hlS lilHitAtiOIlS Slid dlSW 
testimony of'his daughter.

The ALJ found claimant had been adequately compensated 
by the award granted by the Determination Order and he affirmed 
that award

The Board, on de novo review, finds that the award of 
the Determination Order is inadequate 'to properly compensate 
claimant for his loss of wage earning capacity. Claimant is 
now precluded from all hsavy manual Idtior whlch was th? only 
work claimant has ever done.

The Board believes an award of 96° for 30% unscheduled • 
low back disability would more fairly compensate claimant and 
i-t would further urge the Field Services Division of the Work
ers' Compensation Department to find*“'an on-the-job training 
position for claimant because claimant's pre-existing conditions 
are handicapping his prospects of employment in the labor mar
ket.

ORDER
The order of the ALJ, dated June 6, 1978, is hereby 

modified.
Claimant is hereby granted an award of 96° for 30% 

unscheduled low back disability. This award is in lieu of the 
award made by the Determination Order dated September 16,
1977 which was affirmed, by the ALJ.
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ClSirnant' s ■ attorney is granted as a reasonable attor
ney's fee, a sum equal to 25% of the increased compensation 
granted by this order, payable out of said compensation as 
paid, not to exceed $2,300.

' WCB dk§E NO. 77-7390 OCTOBER 31, 1978

RICHARD VAUGHN, CLAIMANT
Burton J. Fallgren, Claimant's Atty.
Cheney & Kelley, Defense Attys.
Request for Review by Claimant

Reviev/ed by Board Members Wilson and Phillips.

■ Claimant, seeks review ol the Administrative LawJudge's (ALJ) order which affirmed the denial of his claim. 
Claimant contends that on September 13, 1977 he suffered either 
an aggravation of his May 9, 1977 injury or a new industrial 
injury.

Claimant, a 55-year-old meat worker, on May 9, 1977, 
fell and wrenched his back, left arm, left shoulder and neck.
He returned to work in June. On October 13, 1977 he began having
pain in ths ahouldei, neck and upper back bsaause the work loadhad increased. The following day at work, the pain in his 
shoulder and neck became progressively worse and moved to his 
chest. The next day he was hospitalized and missed two weeks of 
work. He again returned to work but left on November 13, 1977 
because of pain in the arm, shoulder and neck.

Dr. Strong, on October 15, i?77j diagnObCd d piOteblQ 
gastric distention, mimicking cardiac pain.

On October 18, 1977 Dr. Strong felt there was no rela
tionship between his illness and his employment. He did not 
consider this industrially related.

Dr. Fisher, on October 21, 1977, ruled cut cardiac 
ischemic disease, but scheduled a stress test.

Claimant's claim for an apparent attdCk Wd3.
nied on October 24, 1977 by the employer/carrier.

On October 28, 1977. Dr, Strong reported the stress test 
revealed no evidence of cardiac disease or upper gastrointestinal 
disease. He felt claimant's problem was probably a chest wall 
problem related to his work.

Dr. Fisher, on November 9, 1977, diagnosed a chest . 
wall syndrome which he believed arose out of claimant's erra- 
ployment because claimant had been in a crouched position
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for an extended period of time.
Dr. Harrison, claimant‘s’ treating physician for his 

May 1977 injury, reported on November 30, 1977 he felt, claim 
ant’s problems were the sequelae of his May injury.

On December 15, 1977 Dr. Miller indicated claimant’s 
symptoms were compatible with a mild, chronic, trapezius strain 
or possibly cervical radiculopathy.' He felt claimant's exper
ience in October was part of his recurring symptoms related 
to his cervical radiculopathy.

Drs. Harrison, Strong and Fisher all believed claim
ant's condition and the resulting hospitalization in October
1971 were not associated with his May 1977 Injury. . ■

The ALJ found that the greater weight of the medical 
evidence did not support either an aggravation claim or a new* 
injury on September 14, 1977. No specific diagnosis was suf
ficient to establish^that claimant had suffered a new injury.

The Board, after de novo review, concurs with the ALJ. 
Dr. Harrison, claimant's. treating physician for his May 1977 
injury, clearly states claimant's condition on September 14, 
1S77 WAS related to the May 1977 injury, thus there has been no aggravation of that injury. The new injury claim also 
must fail based on the lack of medical evidence. Dr. Strong 
did not consider it to be industrially related; he later con
cluded claimant's problem was probably related to the chest 
wall and related to claimant’s work. No specific diagnosis 
has been made. No medical causation, has been shown, only con
clusions of such causation.

The Board finds claimant failed to prove he sustained 
a new injury on October 14, 1977.

ORDER
The ALJ's order, dated May 4, 1978, is affirmed.
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C. Baker------------- ;--------------------------------------  67
Penalty of 10% allov;ed: R. Broderick--------------:---------- 70
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PERMANENT-PARTIAL DISABILITY

(1) Arm and Shoulder
y (2) Back'

(3) Foot
(4) Leg
(5) N@ck and Hoad(6) Unclassified

(1) ARM AND SHOULDER

\rm: 90% for sprain: J. ]
^rm and .shoulder: 25% on multiple claimj; p, ----

(2) BACK

128
273

Back: 60% affirmed where want total: V. Abrego------------- 447
Back: 20% affirmed where must avoid heavy lifting:

H. Craft ------------------------- -------------------------  4 67
Back: 6 0% affirmed in five pages: V. Dupont--------------- 354
Back: 20% affirmed: L. Hanson--------------:---------------- 17
Back: 85% affirmed: C. Harris ----------------   156
Back: ai:^irmec5: R. Rimer-------------------------------  30
Back: 35% affirmed: J. Williams---------------------------- 276
Back: 25% for clironic sprain: B. McVJilliams--------------- 248
Back: none on reduction: R. Jones -------------------------- 4 86
Back: 20% oh five-page increase from nothing: C. Monroe — 417
Back: 3 0% on inci'ease for truck driver who can’t drive:

C. Bilow-----------------------;-------------------------- 148
Back: 30% on increase V7hera claim total disability:

D. Bookshnis ---------------------------------------------  532
Back: 60% on increase for mild to moderate disabilit}^

R. Brady --   342
Back: 10% on increase: R. Finch-------  -------------------  358
Back: 70% on increase: V4. Mandley------,--------------------- 28
Back: 40% on increase where walk with cane: D. Mclver ----  118
Back: 30% on increase: M. Ober- - - - - '- - - - ^- - - - - - 101Back: 10% on increase: M. Overstreet------------------------124
Back: 80% on increase: D. Tipton--------------------------- 528
Back: 75% on large increase for inal^ility to work:

R, Dowell -----------------------   136
Back: 20% on reduction: R. Burkhart------------------------ 256
Back: 60% on reduction from total: W. Collins-- ^-----------300
Back: 35% on reduction in four pages: E. Douglas ------------  110
Back: 35% on reduction for mild disability: P. Ferris ----  281
Back: 65% on reduction: L. Frasure------------------------- 383
Back: 40% on reduction for mildly moderate disability:

M. Coins'--------------------------------------- .--------- 150
Back: 25% on reduction where retrainable: V. Johnson ----- 411
Back: 25% on reduction: R. .^lartin---------------  .231
Back: 60% on reduction for m.dderate disability: C. Oakes - 521
Back: 25% on reduction from 35%: 0. Osborne---------------- 469
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Back
Back
BackBack
Back
Back
Back
Back

75% on reduction: A. Richardson-•.-----------   —
10% on reduction from 30%: C; Ross-------------- —
25% on redUCtiffH frpm 40%: J. Russell—----------- —20% on reduction: D. Vancil ---------------------------
60% on reduction where no surgery: S. Wetzel -------
10% on reduction in three-page opinion: G. Winslov; -
70% on settlement: D. Davidson -----------------------
10% where use transcutaneous stimulator: M. Mack ---

Back and leg: *55% and 25% after reduction: B. Smith
(3) FOOT
Foot: 10% for pain: K. Ward

(4) LEG
Leg: 60% affirmed: L. Tipton------------ :-------------------
Leg: 25% and 10% on reduction: L. Misner ------------------
Leg: 15% for knee: W.„_Galloway------------------------------
Leg: 10% for sore knee: P. Maney ---------------------------
Leg: 10% where can play college basketball: D. Hartshorne

309
221
439
32d
497
105
109
82

474

529

33
366
98

519
260

(5) NECK AND HEAD
Neck: 15% on reduction: V. Franklin-------------------------495

(6) UNCLASSIFIED
Angina: 50% affirmed: C. Duffy ------------------------------  329
Brflin 20% after contusion: R. Finley  -------------  96
Brain damage: 40% on increase: H. Kelly-------------------- 310Dermatitis: 40% on increase: R. McNutt —^------------------- 121
Hemorrhoids: 35% on increase: R. Howard -------------------- 213
Hernia: 20% affirmed: C. Teal--------------------- ---------- 479
Lung: 10% for v/elder: J. Zeller-----------------------------  312
Multiple injuries of forearms, legs, and body: H. Beaupre - 144
Skin: 5% where refuse rehabilitation: J. Jones ------------  517

PROCEDURE
Abatement pending reconsideration: A. Johnston -------------  402
Abatement to permit late filing of brief: E. Foster -------  442
Attorney malpractice not good cause: S. Johnson ------------  332
Bitter criticism of merry-go-round procedure: H. Short ---- 368
Delayed denial excused where pay time-loss: 0. Robertson — 269
Disqualification of judge after hearing is tardy: J. Dil

J. Dilworth------------------------ ^-----------------------  380
Dissent on double payment issue: G. Taylor ------------------ 374
Garnishment of benefits: J. Jones —-------------------------  413
Late briefs not considered: W. Townsend------------------  54
Mandate spread: • R. Pick---------------------------------------  334
Mandate spread: B. Towe---------------------------------------  461
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Mistaken overpayment not recoverable: G. Taylor ------------  374
Motion for additional medical denied: E. Gerber ------------ 56
No.nrdisabling injury claim: P. Bloom ------------------------- 465
Offset allowed: C. Owen---------------------------------------- 52
Order abated: L. Fleming- - - - - - - - - - - - - - - - - - - - - - -  225Order corrected:- D, Graves------------------------------------  209
Order corrected: R. McNutt------------------------------------  248
Order corrected: W. Tudor-------------------------------------- 293
Order on review- set aside pending reconsideration:

G. Candee---------------------------------------------------  197
Order revised: -R. Crawford-----------------------------------  302
Reconsideration denied: D. Simpson --------------------------- 91
Reconsideration denied; F. Steinbeck-------------------------424
Remand after court of appeals: M. ---------------------  180Remand denied: P. Ferris ------------------------------  4
Remand denied: C. Penland ------------------------------------  189
Remanded: R. Bigsby --------------------------------------------  2
Remanded to receive medical reports: G. Grannell ----------- 208
Reopening-makes appeal moot: M. McKinney----------------------435
Settlement upheld: W. Greenwade---------------------------;---510
Tolled order: P. Mandell --------------------------------------  432

REQUEST FOR HEARING
GftAd cause shown on late request: B. Vinson-----------------254

REQUEST FOR REVIEW
Certificate of service not required: D. Buck---------------  490
Dismissed as late filed: P. Zehner--------------------------- 240
Dismissed for want of an. issue: E. Chloupek-----------------241
Request was timely: G. Schaffer--------------------------- _---472
Timely: Slatsky---------------------------------------------  446
Withdrawn: J. Atchley------------------------------------------- 4'65
Withdrawn: S. Antalo -------------------------------------------- 47
VJithdrawn: G. Edwards-------------------------------------------  3 21
Withdrawn: S. Fuentes ------------------------------------------- 387
Withdrawn: E. Huff------------------------------------------------411
Withdrawn: K. Larsen -------------------------------------------- 217
Withdrawn: L. Leininger ----------------------------------------  333
Withdrawn: F. Mason---------------------------------------------- 289
withdrawn: C. Penland ------------------------------------------- 334
VJithdrawn: E. Russell^------------------------------------------- 172
V7ithdrawn: B. Schivers------------------------------------------- 172
Withdrav/n; R. Seaton---------------------------  126
Withdrawn: M. Stianson -----------------------------------t----  438
Withdrawn: W. Taylor -------------------------------------------- 489
Withdrawn: F. Vasbinder ----------------------------------------  192
Withdrawn: J. White--------------------------------------------- 500
Withdrawn: J. VJohlmacher ---------------------------------------  224
Withdrawn: V. Zachary -----------------------  432
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TEMPORARY TOTAL DISABILITY ..i.' ,.
Calculation of time-loss reversed over dissent: W.’ Frerichs 508-
Contihuss forever unless proper deniali h, Johnston-------- ■— soe
Interim compensation runs from date of claim to date’ of

denial: C. Williams------------------------------ '------- • 46
Medically stationary date debated: L. Holden ---------------  286
Pain center referral requires reopening: D.-Lisonbee ------ 9
Payment cancels partial disability award: G. Taylor -------  374
Reconsideration denied: G, Candee--------- ------------------ 299
Reopened for psychiatric care: J. Russell ------------------- 85

TOTAL DISABILITY
Affirmed; L. Adams--------------------------------------------  12
Affirmed: D. Gregory ------------------------------------------  16
Affirmed; W. Huiras-------------------------------------------  23
Affirmed: M. Turner-------------------   276
Affirmed over dissent: D. Jamison -----------------------------  340
Affirmed over dissent: D. Stacey -----------------------------  176
AfflrniQd over disaent for mil'd to moderate: J. Burris----- 345
Allowed on increase: R. Hall-------------- :-------------------324
Allowed on increase for multiple problems: D. Howell ^------ 21
Date of award revised: E. Creason----------------------------  277
Mandate entered: C. Starr -------------------------------------  373
Psychiatric problems plus back: F. Fisher --------------------  321
Reversed: A. -Richardson ----------------------------------------- 309
Reversed and reduced: W. Collins ------------------  300
Reversed and reduced to 70% where mildly-moderate problems:

W, Mahaffey-------------------------------------------------- 265
Reversed for illiterate fish picker with wrist sprain:

J. Albert---------------------------------------------------- 128
VOCATIONAL REHABILITATION
Denial affirmed: M. Goins -------------------------------------  150
Retraining denied: D. Stahl-----------------------------^----- 237
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Huiras, Wayne T>, 77-3G42 23
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