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' On April 7 claimant's attorney again requested the Fund 
to-submit-the'claim to Evaluation'for a reclassification; still
no action was taken by the Fund.

Cla'irriant asked the Referee in her closing arguments prior 
^ to the issuance ofihis order, to reclassify her claim as dis- 

• ! abling ,and; .^to ■ award her compensation for temporary total dis
ability as provided by law. The Referee declined to do this, 
apparently under- -the belief that he had no authority to make a 
ire-determination•of.claims initially classified as non-disabling.

• In the instant case, the Fund had adequate knov/ledge that 
there was time loss suffered by claimant as a result of her in
jury. Dr. Gill related her symptoms to her v;ork and. Dr. Harpole 
stated'-.that -clairnant was losing time every day during the period' 
;,she-received-physical therapy. These,-two reports alone should 

- 'have put the' Fund on the alert. The failure of the Fund to take 
action^for many months was certainly to the prejudice of claim- 

, ant. The Fund has the duty by statute to process claimant's 
cia'im.'. Fortunately, one of the doctors from whom claimant was 
seeking medical assistance recommended that claimant retain 
counsel to assist her in obtaining vocational rehabilitation 
seryices. Had she not done so it is quite probable that this 

-.'^.matter v;ould never have come to a head and claimant would never 
•'v'have been. ',given her full rights. As soon as claimant's attor
ney took her case it became quite apparent that the Fund was not 
properly processing her claim.

The Fund takes the position that it is the responsibility 
of claimant to submit the matter to the Evaluation Division' 
for reclassification. Although it is reasonable to believe 
that an attorney who specializes in Workers' Compensation cases 
would knov/ exactly how and when to submit a claim to Evaluation 

• and what information 'to furnish Evaluation to enable it to make 
a determination this is not true with respect to m.ost, if not 
all, workers. Generally, a v;orker has no idea of how a claim 
is processed nor is there any reason why he should have such 
knowledge. It was the intent of the lav; when initially drafted , and still remains so, , that a claimant need m.erely object to the 
Fund and then it becomes the Fund's duty to continue the pro
cessing.

The Board concludes that the Fund, after be 
of claimant's loss of tim.e from work as a result o 
and requested to reclassify her claim as disabling 
■gated to pay claimant compensation from August 25, 
date of Dr.. Harpole's report, and until her claim 
processed and closed pursuant to the provisions of 
It's unreasonabJ.e delay to process her claim prope 
the assessment of''a penalty and payment to claiman 
of a reasonable attorney's fee.

ing advised 
f her injury 
, was obli- 
1977, the 

is properly 
ORS 656.268 
rly justifie; 
t's attorney
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ORDER
The order of the Referee, dated September 18,. 1978, as 

amended on October 25, 1978,‘is reversed.
Claimant's claim, identified as SAIF Claim No. HD 240311, 

is hereby remanded to the State Accident Insurance Fund to be 
accepted as a disabling industrial injury and for the payment 
of compensation, as provided by law, commencing oh August 25,
1977 and until the claim is closed pursuant to the- provisions 
of ORS 656.268. ’ , ■ - '

Claimant is awarded, pursuant to the provisions of ORS 
656.262(8), additional compensation equal to 25% of the compen
sation awarded claimant by the preceding paragraph and claimant's 
attorney is awarded as a reasonable attorney's fee the sum of 
$1,000, payable by the State Accident Insurance Fund.

t. , V -

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to'-25% 
of the compensation awarded claimant as a result of this' -or
der, payable out of said compensation as oaid, not to exceed $3,000. " •

0 WCB CASE NO. 78-4237 APRIL 17, 19.79
CHARLES R. SMITH, CLAIMANT
Evohl F. Malagon & Assoc., Claimant's Attys 
Merten & Saltveit, Defense Atty.
Order

O;

On March 21, 1979 the Board entered its Order on Reviev/ 
in the above entitled matter. On April 9, 1979 the Board re
ceived from claimant, by and through his attorney, a motion to 
reconsider this Order on Reviev;, stating that it was the position 
of claimant that "insofar as this Opinion is based upon the posi
tion that 'Claimant's refusal to attend 'the Callahan Center, the 
Claimant's loss of wage earning capacity is m.erely speculative', 
it is incorrect".

The motion for reconsideration states it v;ould appear that 
the Board is indicating that the only v;ay loss of earning capa
city can be determined is through the Callahan Center of the 
Workers' Compensation Department.

This assumption on the part of the claimant's attorney is 
erroneous. The Board found, after de novo review of the record, 
that the av/ard granted by the Referee v.^as greater than that de- 
.served by claimant based on several factors, one of v;hich was his 
refusal to attend the Callahan Center. However, the refusal on 
the part of claimant to attend the Callahan Center, by and. of 
itself, was not determinative of claimant's loss of wage earning 
capacity.
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ORDER
The motion to reconsider the Board’s Order on Reviev/ entered 

in the above entitled matter on March 21, 19 79 v/hich was received 
by the claimant on April 9, 1979 is hereby denied..

SAIF CLAIM NO. A 758S73 APRIL 17, 1979
LLOYD C. TRUMP, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order . <

On September 22, 1978 the Board received a request from 
claimant to exercise its own motion jurisdiction and reopen his 
claim for an injury sustained on September 30 , 1959 . Clciimant 
stated that the medical records'were on file at the LaGrande 
.Clinic and that his doctor was Richard Holecek.

On Septemer 25, 1975 the Board.advised claimant to have 
his doctor provide it with, a medical repo.rt commenting on his 
findings as to whether claimant's condition arose out of his in
dustrial injury and ]iad become aggravated. The Board also asked 
claimant v;ho was his employer and who v;as the employer's carrier 
at the time of the 1959 Injury. . .

On October 4, 1978 the claimant replied, stating he had 
requested Dr. Holecek's office to provide the Board v7ith medical 
reports. He stated he had been employed by Western Stud Miills,' 
Inc., v/hose carrier was the State Industrial Accident Commission, 
The claimant also enclosed a copy of the closing order, dated, 
July 23, 1962, which had granted claimant an, award of permanent 
partial disability equivalent to 20% loss of function of the left 
leg. . .

As of October 17, 1978 no reports had been received from 
Dr. Holecek; later it was learned that the reports had been sent 
to the State Accident Insurance Fund instead of the Board. ' The 
Board asked that such reports be duplicated and sent directly 
to the Board. ‘ .

On'October 24, 1978, after receiving the medical documen
tation from Dr. Holecek, the Board advised the Fund of claimant's 
request for own motion relief.
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On October 31, 1978 the Fund responded, stating that it 

had determined that claimant had suffered two or more injuries 
'to his left leg subsequent to,his 1959 injury, therefore, there 
was some question as to the Fund's responsibility. The Fund 
made arrangements for claimant to be evaluated by a vascular 
surgeon for further opinion. Upon receipt of his report it 
v7ould make further response to claimant's request. ' ___

On March 21, 1979 Dr. Kenneth C. Wilhelmi advised the 
Fund that he had examined claimant on December 1, 1978 to deter
mine whether his current phlebitis problems were related to,
"or"a'“resurt of,'his post-surgical phlebitis following an indus
trial accident of Septem.ber 30, 1959 . The Fund had asked his 
opinion of v;hether or not the current problems were a result 
of the intervening traumas to the legs v;hile working for Boise 
Cascade Company and of the cause or etiology of the current 
phlebitis difficulties.

On March 21, 1979 ’ Dr. Wilhelmi stated he did not feel 
claimant had totally recovered, from his thrombophlebitis but 
had been left with a post-phlebitic syndrome by virtue of an 
obliterated venous and tissue stasis leading to easy infection • 
and breakdown from minimal trauma, delaying healing, ulceration, 
etc. He felt that the many intervening infections and ulcera
tions from mild traumas to the leg while working for Boise 
Cascade were symptomatic of, but not causally related to, the 
underlying post-phlebitic syndrome.

On March 28, 1979 the Fund provided the Board with a 
copy of Dr. Wilhelmi's report and stated that it would not 
oppose reopening of the claim should the Board find the m.ed- 
ical opinion expressed by Dr. Wilhelmi justified it.

The Board, based on the opinion expressed by Dr. Wil
helmi in his report which quite fully relates claimant's med
ical history from the time of his original September 1959- 
injury to date, concludes that claimant's present condition 
is causally related to his 1959 industrial injury and repre
sents a worsening thereof.

ORDER
Claimant's claim for an industrial injury sustained on- 

September 30, 1959 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compensa
tion, as provided by law, commencing on tHe date Dr. Holecek 
advised claimant to cease v/orking because of his present prob
lems, and until the claim is closed pursuant to the orovisions 
of ORS 656.278 .

m
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WCB CASE NO. 78-990
ROBERT.L. LOGERWELL, CLAIMANT 
Dennis Skarstad, Claimant's Atty. 
Keith D. Skelton, Defense Atty.- 
Request for Review by Claimant

APRIL 18, 1979

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review by the Board..of„the_order-.of_the__________

Referee which denied claimant's claim for a new injury on Nov
ember 19, 1977. , ‘

On November 19, 1977 the employer reopened claimant's 
claim as an aggravation of an old injury. Claimant contends 
that he suffered a new injury.

Claimant has worked for the present employer for over 26 
years. He suffered an industrial injury on February 9, 1974 
while working as a pot man. He was using a long wooden pole to 
reach into one of the furnaces and suffered a dislocation of 
his left shoulder. Surgery was performed on February 18, 1974 
and claimant returned to work on.May 6, 1974.

Since claimant recovered from the 1974 surgery and prior 
to the November 19, 1977 incident, claimant has had approximately 
six episodes involving his left' shoulder, e.g., "catching" or 
partial dislocation of the left shoulder, followed by a brief 
period of pain and numbness. After each episode claimant was 
able to resume his activities. !

Claimant’s claim for the 1974 industrial injury was closed 
by a Determination Order dated August 6, 1974 whereby claimant 
received 16® for 5% unscheduled left'shoulder disability. Claim
ant v;as dissatisfied and requested a hearing. After the hearing- 
the Referee found that although claimant had been able to return 
to work on May 6, 1974 he had had continuing problems with his 
shoulder, mainly shoulder dislocations. He increased claimant's 
award to 48® for 15% unscheduled left shoulder disability.

On November 19 claimant, while on the' job, again dis
located his shoulder. His foreman assisted in placing it in 
position. Claimant testified that he v/as using a 12-14 foot 
wooden pole to "break the circuit" at the bottom of one of the 
pots and as he was pushing, the pole under the carbon at the 
bottom of the pot his left shoulder dislocated.

After the shoulder was relocated claimant was sent hom.e 
and he was subsequently seen by Dr, Patton who told him to 
immobilize the arm and put it in a sling. Claimant returned 
to work.on January 4, 1978 and has worked steadily since.
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Claimant testifies that he has more pain in his left 

shoulder and is required to take considerable aspirin. He dis
tinguishes the 1977 dislocation from the others in that he had 
always been able to resume work, before the last dislocation but 
now he does not feel that he has the same use of his shoulder 
that he had before November 1977. He also testified that this 
was the first time he had 'a complete dislocation.

At the prior hearing claim.ant had testified' that he had 
had complete dislocations after the 1974 surgery.

Dr. Heusch,‘on February 2, 1978, reported that he felt 
claimant was medically stationary and there had been no signi
ficant-change from his previous condition. It was his opinion 
that claimant’s primary problem was a degenerative condition of 
both shoulders v/hich v;ould continue to cause claimant discom
fort with any strenuous activity.

. On May 16 Dr. Heusch reported.it was his opinion, based 
upon, claimant's medical history since the surgery, that the 
injury of November 19, 1979 was an aggravation of his previous 
condition. Yet on July 6, 1978 Dr. Heusch stated that claimant 
"had a disability of the left shoulder pre-existing to November 
19, 1977 that pre-exposed [sic] him, to have further problem 
with regards to the left shoulder. However, notwithstanding 
that fact, he did recieve [sic] a new injury to the shoulder 
on November 19, 1977."

The Referee found that claimant was subject to recurrent 
■ left shoulder dislocations which were not necessarily brought 
on by work activity. Sometimes he would dislocate his shoulder 
by rolling over in bed; once he dislocated it shooting pool.
In the instant case claimant was either picking up a pole or 
using a pole at work when he dislocated his shoulder.

The Referee found claimant was prone to have recurrent 
dislocations both at home and at work which were often brought 
on with minimal physical activity. He concluded that it was 
not appropriate to find that after each recurrence, brought on 
with only minimal activity, that a new period of aggravation 
rights should be commenced by construing such recurrence as a 
new injury.

In Minnesota' Mining and Manufacturing Company v. SAIF,
27 Or App 747, the Court stated that if the secondinjury 
takes the form, of merely a recurrence of' the first, and if 
the second incident does not contribute even slightly to the 
causation of the disabling condition, the insurer on the risk 
at -the tim.e of the original injury remains liable for the sec
ond . . •
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The Referee concluded that claimant had failed to meet 
his burden of proving that he had sustained a new injury on 
November 19, 1977; that the incident itself was merely a re
currence which did not even slightly contribute to the causa
tion of claimant's disabling condition.

The Board, on de novo review, affirms the conclusion 
reached by the Referee. The contradictory opinions expressed 
by Dr.•Heusch are unexplained but ■ the medical evidence is -suf
ficient to indicate clearly that-the incident of November 19, 
1977 was an aggravation of the 197,4 injury; one of the many 
which claimant had had following:his 1974 surgery.

ORDER
. The order of the Referee, dated September 26, 1978, is 

affirmed.

WCB CASE NO, 77-7056 APRIL 18, 1979

NORMAN C. NEELY,. CLAIMANT 
Allan PI. Coons, Claimant's Atty. 
SAIF, Legal Services,. Defense Atty 
Request for Reviev; by Claimant

m
Reviewed by Board Members Wilson and Phillips.
-Claimant seeks review by the Board of the order of the 

Referee which affirmed the Determination Order of December 20,
1977 which had granted claimant compensation ecual to 35% un
scheduled low back disability. Claimant contends the award 
was inadequate. " ‘ ;

A Claimant, a 31-year-old truck driver, filed an 801 on 
April 2, 1976 for an injury to his right upper abdomen sus
tained .on March 30, 1976 while putting tarps on his trailer.
On January 20, 1976 claimant had had>hernia repair surgery and 
returned to work on March 8, 1976 .' 'Pie quit his employment on 
March 30 due to abdominal pain.

Claimant had had a back injury on January 2, 1968 while 
working in the woods. Pie' received no award for permanent par
tial'.disability by the Determination Order w'hich he never appealed.

In October 19 76 claimant was examined by Dr. Davis who 
diagnosed chronic lumbosacral strain, related to his occupation, 
and depressive, neurosis. Pie felt claimant had never completely 
recovered from his original back injury in 1968. Claimant's 
treatment was conservative'and he was hospitalized for traction.

.12.-
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• ’ On January 1, 1977 Dr. Hockey, upon examination, found 

claimant very tremulous; he seemed to have self-induced spasms, 
going through quite a ritual taking off his clothes in such- a way 
as to prove he could not movd'lnis back. On January 22 Dr. Davis 
reported claimant had been given all diagnostic treatment and 
a referral to the Disability Prevention Division was recommended.

In May 1977 Dr. Van Osdel evaluated claimant. During the examination claimant moved stiffly around the room'^'with 
jerky trembling motions of a bizarre manner with tremor and jerk
ing greater when claimant tried to perform any moving act. . The 
psychological evaluation revealed moderate depressive reaction.
It was felt claimant could not return to his regular occupation. 
Claimant's tremor was not hysterical in nature but was a distur
bance of coordination and ouite unusual.

V ’

9

In June 1977 claimant was hospitalized for a diagnostic 
workup. Dr. Mundall diagnosed chronic low.back pain, etiology 
unknov/n. On September 30, 1977 Dr. Mundall -found claimant's 
condition stationary.'-

On November 7, 1977 a Determination Order granted claim
ant 112® for 35% unscheduled disability of the low back.

On February ■^14 , 1978 claimant was hospitalized' for a myel
ogram; it was normal. On June 5, 1978 claimant was rehospitalized. 
He had back pain but Dr. Carter felt, after many tests, that claim
ant had no significant underlying organic disease. It was his 
opinion that claimant had primarily functional findings and he 
recommended a psychiatric consultation, ^

On June 23, 1978 Dr. Snyder, a psychiatrist, evaluated 
claimant. His diagnosis was depressive neurosis and psycho- 
physiological reaction; he said claimant needed psychologicc-il 
supervision.

On June 25, 1978 claimant had another psychological eval
uation by Dr. Holland, who reported claimant spent most of every 
day watching television. Claim.ant said he obtained the services 
of an attorney who v/as to get him 100% disability to enable him. 
to receive payments the rest of his life. It v;as found claimant 
had a conscious motivation to receive a larger settlement which 
supplied a need to be maximally impaired. Claimant was psychia-- 
trically stationary. •

The Referee found that there never-should have been an 
award granted claimant for a low back condition resulting' from 
the March 1’976 injury; any back problem.s claimant might have 
•would relate to the 1968 injury, Hov/ever, he affirmed the De
termination Order.

1The Board, on de novo review, finds no evidence of any ‘ 
relationshi.p between the injury of March 19 76 which was to the 
right upper abdomen and claimant's back problems. ' ’ ;
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The Board agrees v;ith' the Beferee that the Determination 
Order of December 20, 1977 is erroneous but, in addition, finds 
no medical evidence thaf claimant .suffered permanent partial 
disability as a result of his March 30, 1976 injury.

ORDER

#

versed.
The order of the Referee, dated October 31, 1978, is re-

The Determination Order of Deceinber 20, 1977 is amended 
by deleting therefrom the av;ard of- compensation equal to 112° for 
35% unscheduled low back disability. The remainder of the Deter
mination Order is affirm.ed. ’■ :

WCB CASE NO. 78-3115
SUSAN F. WITHROV7, CLAIMANT 
Richard Carlson, Claimant's Atty. 
SAIF, Legal .Services, Defense .Atty. 
Request for Review by Claimant ;’

APRIL 18, 1979

Reviev;ed by Board Members Phillips and HcCallister.
Claimant seeks review by the Board of the order of the 

Referee which granted claimant an award equal to 45° for 30%
loss of the right foreaiTa. ' '

'1
Claimant, who v;as 40 years old at the time, experienced 

pain and swelling in her right'hand on March 26 , 1977 v/hile 
using a hammer. She was first seen by Dr. Wade who diagnosed 
an acute tenosynovitis. Claimant■returned to work on April 
7, but had a recurrence of the swelling and pain.

Between June and September 1.9 76 claimant V7as seen by 
Schv/artz, an orthopedist, who v/as at a loss to, explain her 
symptoms and referred her to Dr. .GJ.ll, also an orthopedist.

Dr.

In November • 1976 Dr. Gill noted PIP joint flexion con
tractures of the long, ring and small fingers associated with 
slight MP joint hypertension._ He put claimant on physical 
therapy but was not able to diagnose the condition.

Claimant saw Dr. Gill again in March 1977 and her condi
tion v;as essentially the same as v;hen he had seen her in Nov
ember.

m
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In March 1977 claiir.ant vms enrolled at Callahan Center. 
They diaqnosed tenosynovitisf chronic, by history, resolved; 
mild ulnai: neuropathy with beginning, deformity of the HP and 
PIP joints of the middle, ring and smal]. fingers, right v/ith 
decreased ulnar nerve sensation. They also found obesity,, 
hypertension, and moderate anxiety.

Claimant v;as evaluated by a psychologist v;ho found that 
she had some depression. She was vocationally disturbed al
though not personally disturbed. It was recommended that 
claimant be put in' a training program.

In June 1977 Dr. Gill stated his opinion that claimant's 
disability v;as primarily psychological and minimally organic.
Two months later claimant started a vocational rehabilitation 
program training to become a receptionist, however, she dropped 
out after approximately one v;eek because her hand would swell 
and cause her discomfort because of the typing and 10-key machine 
training. Subsequently, her services vjere terminated because 
claimant claimed she could not continue because her hand and arm 
were in constant pain and she also suffered from a leg condition 
and could not stand on her feet too long.

Claimant has a high school diploma, she is married and has 
three children. Claimant did not work between 1960 and the 
time she v/ent to work for the present employer which v.’as in the 
latter part of 1975. Claimant has had no probJ.ems w'ith either 
her right hand or arm before the injury. She testified that now ■ 
her hand sv/ells with any activity and she hcis pain in the fingers 
which progresses up to the elbow. She states that her grip is 
not like it was before the injury. Writing causes pain to such 
extent that she is unable to even v;rite her checks; she just 
signs them. ,She is'unable to lift her hand over her head without 
discomfort and many household duties cause her problems because 
of' the v;eakness of her grip.

The Referee found that there v/as objective medical evi
dence of disability as well as subjective complaints but that 
the diagnosis of claimant's condition was uncertain. Dr. Gill 
thought psychological disaibility might exist but the psycholo
gical evaluation did not reveal that claimant's right forearm 
.symptoms were caused or increased by her emotional condition.

The Referee concluded that the problem.s to which claim
ant testified actually existed and there v/as a reasonable 
basis to conclude from the medical and lay evidence that her 
condition is the result of her industrial injury.

He found claimant to be a credible v/itness and, based 
upon the n\edical and Lay evidence, found that clc^imant had, suf
fered permanent disability to her right hand and arm v/hich en
titled her to an,av;ard equal to 30% of the maximum for loss of 
the right forearm.
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The Board, on de novo reviow, finds that claimant has 
suffered a substantial ].oss of crip in her right hand and, as 
-a result thereof, she has J.ost considerable function of that ■ 
scheduled meinber of her body.

The Board concludes that claimant, primarily because of 
the loss of grip, has sustained 40% loss of her ri.aht forearm 
and therefore the^av/ard granted by the Referee should be in
creased by 10%. 1

ORDER ' . '

The order of the Referee, dated September 26,. 1978, is 
modified. ' . '

Claimant i: 
of the right forearm.

awarded 60° of a maximum of 150° for 40% loss 
This' cAV/ard is in lieu- of the award granted 

by the Referee’s order which'in all;Othfer respects is affirmed.

Claimant's attorney is ^uvarded as a -reasonab-le attorney's 
fee for his seirvices at Board review a sum. equal to 2_5% of the 
increased compensation granted claii.nant by this order, payable 
out of said increased compensation as paid, not' to exceed $3,000

WCB- 'CASE NO. 7 8-5283 APRIL 18, 1979
DONALD E. WOODMAN, . CLAIFi/^NT
Doblie, Bischoff & Murray, Clai.mant's Attys. 
Jaqua & Wheatley, Defense /b'tys.' ■ • •
Request for Reviev/ by Claimant '

Reviev/ed by Board Members Wilson and Phillips.

Claimant reciuests review by the Board of the Referee's 
order which affirmed the Determination ‘Orde.r of June 5, 1978 
granting claimant awards for scheduled disabilities. Claimant 
contends he also is entitled to< an av/ard for unscheduled left 
shoulder'and back disability.

Claimant is a millwright v/ith Georgia-Pacific Corpora
tion and on October 26, 19 74 Ills left arm was 'Caught betv.’een a 
chip pit truck unloading platform and resting beams’. Dr. Cook- 
son diagnosed total destruction of the left upper extremity. 
Claimant's left arm v;as ar.TOutated-4 inches below the shoulde::.

%

Claimant underwent physical rehabilitation with inten
sive braining in the use of his p.rosthetic device. In Novem
ber 1974 claimant had to undergo.surgery for open debridement. 
In-February 1975.Dr. Specht found edema of the stump.

16’
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On March 3^ 197G claimant was hospitalized for resection 

of neuromas of the stump. This eased claimanf’.s phantom pain 
and the paJ.n from pressure on the stump. Claimant hadn’t been 
able to v;ear the prosthesis ixjoause of neuromas.

On December 6, 1976 Dr. Post re.l.eased claimant for 
.regular work and claimant returned to his mill'wright job.' 
June 1977 cloiimant v/ent through the Pain Clinic.

In

On Noveml>e7: 16 f 1977 Dr. Post examined claimant for paj.n 
in the shoulder area which v/as aggravated by the use of the 
prostl'iesis. Claimant had tenderness in his back over the left 
posterior iliac area. Claimant's condition was stationary. 
Clciimant had impciiiniient from pciinful neuromas and spinal prob
lems to v;hich the imbalance posed by absence of the left arm 
contributed.

m

On June 5, 1978 a Determination Order granted 192° for 
100% loss of the left arm; 1.5° for 2.5% loss, of hearing in the 
left ear and 8.4° for 14% loss of hearing in the right ear.

Dr. Post re-examined claimant on August 4, 197B and found 
the muscle atrophy in the left upper back to be associated with 
loss of the limb since the muscles in that area are associated 
v;ith liinb function. The "bad nerves" in the. left shoulder relate 
to claimant's chronic neuromas. Dr. Post felt that this was 
claimant's single most significant symptom which he continues to have. He thought claimant's shoulder‘and-back problems were 
related to his injury.’

Claimant has a high school education. Claimant testified 
he has -trouble v;orking at his welding bench because he is unable 
to brace himself with his left arm and must use his back.

The Referee found that no medica'I evidence was in the rec
ord to support a finding that claimant had any pe.rmanent partial 
disability in the back and shoulder area and affirrried the Deter
mination Order.

The Board, on de novo reviev-;, finds the medical report of 
Dr. Post quite clearly relates claimant's upper back and shoulder 
problems to the industrial injury of October 1974. The Board 
concludes tha-b ' claimant .is entitled to an award of 15%. unsched
uled upper back disability in addition to the awards he received 
by the Determination Order of June 5, 1978.

ORDER

■fied.
The order o'f the Referee, dated November 7, 1978, is modi-

Claimant is hereby granted an av/ard of 48° for 15% unscheduled 
upper back disabiJ.ity. This av;ard is in addition to the av;ards 
previously .received by claimant f.or his October 26, 1974 indus
trial injury.
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Claimant's attorney is hereby granted as a reasonable attor
ney fee the sum equal to 25% of the compensation granted by this 
order, payable out of said compensation as paid, to a maximum of 
$3,000.

WCB CASE NO. 77-432 APRIL 19, 1979
STEVE BERGER, CLAI^mNT
Grant,.Ferguson & Carter, Claimant’s Attys. 
SZilF,' Legal Services, Defense• Zitty.
Request for Review by Claimant

Reviev;ed by Board Members Wilson, Phillips and McCallister.
The claimant seeks reviev; by the‘Board of the Referee's 

order which affirmed the denial by the Fund on Deceml^er 23 , 1976 
of claimant's claim for-aggravation.

Claimant, a tree planter, suffered a compensable injury on, 
December 14 , 19 74 to his lower back. His claim v;as accepted by 
the Fund as non-disabling inasmuch as claimant only lost one day 
-from work.

Claimant continued working for the employer until about 
January 1976 and he had minimal back problems during that period. 
The summer of 1976 claimant, after returning from Maryland v/here 
he visited his father who v;as ill, found a job at Flagstaff, 
Arizona, v/orking in a pizza parlor. He suffered a back injury 
while moving pans of dough and as a result received six or seven 
.chiroprrictic • treatments. • -The evidence of the type of claim that 
claimant filed in Arizona .was somewhat vague, however, the 
insurance company for the claimant's employer in Flagstaff ap
parently paid for all of the treatment costs. Claimant testi
fied he was badly "stoved-up" as a result of the Flagstaff inci
dent and could barely walk. Subsequently, claimant returned to 
Ashland, Oregon. • He had pain in his left leg and in his back.

On September 22, 1976 claimant was seen by Dr. Charles, 
a naturopath and a chiropractor, v/ho commenced treatments v/hich 
gave claimant some relief. He diagnosed a chronic interverte
bral disc syndrome v;ith severe myofascitis and he related 
claimant's present problem to his injury of December 14, 1974.
He stated it v^as very common for such injuries to cause slow 
deterioration v/ithout much sym.ptomatic disturbance for some 
time afterwards. He described claimant's present condition as 
a typical, case of post-traumatic disc deterioration.

m
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On December 23, 1976 the Fund denied responsibility 
-for; claimant's present condition, stating that claimant had 
suffered an independent intervening injury v;hile living and 
V7orking in Arizona and his present condition was the result 
of that injury.

Dr. Matthews examined claimant on January 6, 1977.
Based on’the history taken from claimant, Dr. Matthews reported 
that claimant had had no injury since 1977 which .would explain 
his present symptoms. The Referee, found nothing -in Dr. Matthews' 
report v/hich indicated that claimant had informed Dr. Matthews 
about the Flagstaff episode in the sumjp.er of- 1976 . Dr.- Matthews 
did refer to the initial chiropractic treatments in 1974 V7hich 
were successful and to the x-rays taken by Dr. Charles in Sep- 
teinber. 19 76. It was Dr, Matthews' impression that claimcint had 
degenerative disc disorder in the lower lumbar spine. There was 
evidence of nerve root impingement on the left side, probably 
at L4-5. f\

Dr. Matthev/s, in refer.ring to claimant's condition in the 
fall of 1976 when he started receiving treatment from Dr. Charles, 
stated that the claimant apparently had a definite episode of 
back pain about two years ago (1974) from which he never fully 
recovered although the sym.ptoms were relatively mild for about 
a year. He felt this suggested that.claimant had had one on
-going episode. Claimant's basic problem was a congenital ten
dency towards disc deterioration and'this, in Dr. Matthews' 
opinion, may have been v/orsened to some extent by the industrial 
injury of 19-74. The present symptomatology possibly was also 
related to that industrial injury but again, in large part, • 
was due to .the pre-existing disc degeneration.

Claimant's injury sustained on December 14, 1974 had been 
accepted ns a non-disabling injury. Has claimant's condition 
worsened and, if so, v;as it the result of the December 14, 1974 
injury?

The Referee relied, upon the Massachusetts-Michigan rule 
v/hich provides that in successive injury cases full liability 
is placed upon the carrier covering the risk at the time of the 
most recent injurious exposure which bears a causal relationship 
to the disability. He found that although the evidence was not 
the best, it was sufficient to' justify a finding that claimant 
suffered a new injury in Arizona which caused claimant's present 
back condition.

The December 14, 1974 injury had been accepted as a non
disabling injury and claimant had continued to work and to 
•travel. He v;as v/orking in Arizona when he suffered another in
jury for which he received treatm.ent in that state. The Referee
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was not fully informed as to whether or not he was under com
pensation in Arizona but he found that didn't make any dif
ference. He quoted the following from the Massachusetts-' 
Michigan rule: "... if the second Injury contributes in
dependently to the injury, the second insurer is solely liable, 
even if the injury would .-have been much less severe in the 
absence of the prior condition, and even if the prior injury 
contributed the major part to the final condition. This is 
consistent with'the general principal of the compensability 
of the aggravation of a pre-existing condition"..

The Referee concluded that-despite the testimony of 
Dr. Charles and Dr.- Matthev;s claimant had failed to establish 
by a preponderance of the evidence that the industrial injury of 
December 14, 1974 v/as a material contributing cause .to the de
velopment of claimant's symptoms in late 1976 when he returned 
to Oregon. He further concluded that the intervening incident 
in Arizona was the likely cause of the present symptoms which 
developed after he returned from Arizona and that the Arizona 
injury contributed independently to the back problem.

The majority of the Board, on de novo review, finds no 
evidence that claimant suffered any injury in Arizona which 
contributed one iota to claimant'p present condition. Claim.- 
ant contends that he had to lift 150 pounds while working in 
Arizona; there is no evidence to sustain this contention. The 
•only evidence relating to the- Arizona'incident indicates";that 
claimant had some back problem.s while working there for v;hich 
he received chiropractic treatment. It is not even certain 
that claimiant filed a claim in Arizona for any injury.

Based upon the medical opinions expressed by Dr. Matt
hews and Dr. Charles, the majority of the Board finds that 
claimant's present condition is a direct .result of his Decem
ber 14, 1974 injury and represents a worsening of that condi
tion since the last av;ard or arrangem.ent of compensation 
granted claimant for such injury. His claim for aggravation 
should have been accepted.

ORDER
. The order of the Referee,' dated June 23, 1978, is re

versed.
Claimant's claim is remanded to the State Accident In- • 

surance .Fund to be accepted and for the payment of compensation, 
as provided by law, commencing on September 22, 1976, the date 
claimant commenced receiving treatment from Dr. Charles, and 
until closed pursuant to the provisions of ORS 656.268, less 
any time worked, -

m
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Claimant'S'attorney is awarded as a reasonable attor

ney *s fee for his services both before the Referee at hearing 
and at Board review which resulted in the setting aside of 
the Fund's denial of claimant’s claim for aggravation the sum. 
of $1,000, payable by the State Accident Insurance Fund.

9

9

WCB CASE NO. 78-2573 APRIL 19, 1979

PAUL M. BLOOM, CLAIMANT
Merten & Saltveit, Claimant's^Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order 

v/hich’affirmed the denial dated June 15^ 1978 of claimant's 
claim for aggravation; however,the request for penalties and 
attorney's fees for untimely paym.ent of compensation for tem
porary total disability v;as not granted.

Claimant, who is 39 years old, has worked for Multno
mah County as director of the Metropolitan Youth Commiission 
for approximately seven years. He terminated his position in 
July 1977. His main functions were adm.inistrative and in
cluded counseling juvenile delinquents but claim.ant did, on 
occasions, help in the lifting of heavy bundles or boxes .of 
printed miaterial. Claimant alleges that he sustained sacro
iliac and/or lum.bosacral strains in October 1975, June 1976 
and December 1976 while doing such lifting. He filed- claims 
for the October 1975 and December 1976.incidents,

Claimant's principle treating physician. Dr. Motz, 
treated claimant at various tim.es between November 10, 1975 
and February 28, 1978. Claimant also received treatment from 
Dr. Sirounian in 1978. Dr. Motz is a general practitioner 
osteopathic physician and Dr. Sirounian is an orthopedic 
specialist osteopathic physician.

Claimant contended’that his injury of December 1976 
should be reclas'sified from non-disabling to disabling and in 
March 1978 a hearing was held on that issue. The Referee, af
ter a hearing, found claimant had not complied with the prp- 
cedure for requesting reclassification and therefore denied 
his request on March 29, 1978.
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On April 4, 1978 
cerning the aggravation 
trial injury. On the sa 
Fund from Dr. Motz, stat 
aggravated as a result o 
18, 1975 and he was pres 
active treatment and has 
asked the Fund to reopen 
as of November 15, 1975

a request for hearing was made con- 
claim of the October 18,, 1975 indus- 
me,-day a letter was received' by the 
ing claimant's condition had been 
f his, compensable injury of October 
ently totally disabled and under 
been since November 15, 1975. She 
the claim and verified time loss 

and continuing.
On the following day Dr. Motz wrote the Fund an al

most identical letter which stated.claimant had been under 
active treatment since November 15, 1977 rather than 1975 
and verified time loss as'of November 15, 1977.

*. j ’ • ■ ; fOn May 10, 1978 the Fund.wrote to claimant's attorney, 
stating it had advised Dr. Motz that if she felt claimant's 
claim should be reopened for aggravation she should supply the Fund with the necessary n^lrrative^ report containing her 
objective physical findings and her opinion of. how the cur
rent problems related to the original industrial injury.

On May 30, 19 78 Dr. Motz responded to the Fund v;ith a 
two-page letter report which contained a complete history of 
claimant's case. Dr. Motz believed- this all to be an exacei:- 
bation of claimant's, original injury., that claimant had been 
working since that time'and had been- coming to see her when, 
the pain v;ould, as claimant stated, get out of hand and he 
w»ould need more therapy. 'However, claimant had never been 
completely and totciily v/ell as far as his back was concerned 
since October 18, 1975, ^the .date .of the original injury.

On June I5, 1978 the Fund deriied claimant's request to 
reclassify his October 18, 1975 .industrial injury from non
disabling to disabling due 'to ah aggravation of hi's low back 
condition.

The Referee stated, after hearing and observing claim
ant, that he had little faith in claimant's credibility. It 
was interesting to note, according.to the Referee, that after 
each of the industrial incidents; of;October 1975, June 1976 
and December 1976 claimant sustained no time loss. According 
to the Referee's order of March. 29 , -.1978 claiman.t v;as forced 
to leave his job in Jui.y 1977 because of "politics". It 
wasn't until November or December 1977 that claimant was .un- ■ 
able to get out of bed because of severe back pains. The Ref
eree who conducted the original'hearing did not feel that 
claimant's symptomatology at that time was the result' of the 
incident of December 1976 and his order was never appealed.

m

m
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The Referee found th 
to causally connect his lat 
industrial injury of Octobe 
believe claimant and he v;as 
the statements of Dr. T'lctz. 
was .furnished by Dr. Logan, 
even mention the industrial 
Logan's conclusions v;ere ba 
him by c].aimant and inasmuc 
lacking in credibility by t 
little weight to Dr. Logan'

at claimant was, now attempting 
e 1977 symptomatology with the 
r -1-S';*. 197.5. • The Referee did not 
• unable to give much weicjht to 
The other medical report, which 

an orthopedic physician, didn't 
incident of June 1976. Dr. 

sed entirely on the history.given 
h as claimant was' found to be 
he Referee he accordingly gave 
s report. '

With 'regard to claimant'.s contention .-that he was en
titled to penalties and attorney's fees because he did not 
receive compensation for temporary total disability within 
14 days of the time a claim of. aggravation w^as' submitted on • 
his behalf, the Referee did not construe the reports from 
Dr. Motz dated April 4, 1978 and April 5, 1978 as sufficient ■ 
to support a claim of aggravation. The two-page .narrative 
report from Dr. Motz v^as received by the Fund on June 5 and 
the denial was mailed 10 days later, therefore, the Referee' 
concluded claimant V7as not .'entitled to penalties and attor
ney's fees.

The Board, on de novo reviev/, agrees with the Referee's 
affirmance of the denial .but finds that the letters addressed 
to the F\.md by Dr. Motz under date of April 4 and April 5,
19 7S v;ere sufficient medical verif ica ti.on of claimant's in
ability to work resulting from his w’orsened condition, there
fore, the Fund should have conm\enced. payment of compensation 
within 14 days after April'4, 1978 and'continued to pay such 
compensation until the date of their denial on June 15, 19.^8 
of his claim for aggravation. Also claimant should be av/arded 
additional compensation in the nature of a x-^^halty for the 
Fund's unreiisonable delay in making paym.ent of compensation 
due claimai-it,. The Fund must also pay claimant' s attorney an 
attorney's fee. ' Jones' v. Emanuel Hospital, 280 Or 147.

ORDER
The order of the Referee, dated October 9 , 1978, is -modi

fied.
The denial by the Fund of claimant's claim for aggrava

tion, dated June 15, 1978 , is affimed; however, claimant .is 
av;arded interim compensation from April 4 , 1978, the date of 
Dr. Motz's first letter to the Fund, and until June 15, 1978, 
the date the Fund denied'claimant's claim.

Claimant is awuarded additional compensation equa'l to 
15% of tJie compensation due him from April. 4 , 1978 to June 
15, 1978 as a penalty for the Fund’s failure to timely pay 
compensation.
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Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board- a sum equal to 25% of the 
compensation v^hich claimant- shall receive as a result of this 
order, payable out of said• compensation as paid, not to ex
ceed $750. • ' . ^ ;

Claimant's 'attorney is awarded an attorney’s fee of
$250., payable by the State Accident Insurance Fund.

m

•WCB CASE NO, 78-5341
GERALD E. HUNTLEY, CLAIYiANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 
Claimant' s • Attys . i •

Lang, Klein, Wolf, Smith, Griffitti & Hallmark, Defense Attys. . ,1 :
Request for Review by Employer

APRLL 19 , 1979, -V

"Reviev/ed by ■ Board Menibers Wilson and Phillips.
• , '..The employer seeks Board'review of the Referee’s order 

which granted claimant compensation equal to 160° for 50% 
'unscheduied iow'b'ack'disability'. * * '

The Board, after de novo review, affirms and adopts ,the
• Opinion' and Order of thejReferee , a' copy of v;hich is attached 
hereto and, by this, reference,',is made a part hereof. .

■ . ORi:)ER''
. ' i'

The order of the Referee,' dated October 12, 1978, is af
firmed. . • ,1 ■

Claim.ant's attonrey is hereby granted a reasonable attor
ney's.-fee for. his., services in connection v/ith 'this .Board reviev; 
in'the'-'amount of $250, payable by the carrier.
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ROGER D. BRAWANE, CLAIMANT 
Roscoe C. Nelson, Jr., Claimant’s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

■ WCB CASE NO. 77-4359 APRIL 20, 1979

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests review by thi 

'Board of the Referee‘'s order v/hich found, that claimant had sus
tained his burden ^of proving a compensable injury and directed 
the Fund to accept his claim and pay him compensation to which 
he was entitled by law.

Claimant was a trustee at Rocky Butte Jail on May 13, 
1977 when he accidental.ly spilled boiling v/ater on his left 
foot while working in the kitchen. He filed a 
denied by the Fund because claimant' 
list of inmates to be covered by the Fund.

claim which v;as 
nam.e did not appear on a

ORS 656.041(4), as it read at the time of the injury, re
quired a city or county to furnish the Fund with a list of the 
names of inmates performing authorized employment and to notify 
the Fund of any changes in such list. The notification v;as to 
be by mail addressed to the Fund and only those inmates whose 
names appear on the list prior' to their personal accidental in
jury or who are named in a notification of a change in the list 
were entitled to benefits under the Workers' Compensation Act.

X Does the absence of claimant's name from the list-at the 
time of the May 13, 1977 accidental injury bar him from coverage?

The evidence indicates that the original request for cov
erage by Multnomah 'County for the iniiiates at Rocky Butte Jail v;as 
no longer a part of their records because of the extended length 
of time such coverage licid been in effect. However, they did, 
from time to time, furnish the Fund with additions and deletions 
from the list. The evidence indicates that on a list dated /April 
15, 1977 claimant's name was listed' under the column designated 
as "deletions". A list dated May 26, 1977 also lists the claim-.

. ' > ■ant's name under the "deletions" column. (NOTE: The Referee's 
order refers to a "'J’homas Zane Brawand" , however, it is Thomas 
Zane Gann and his name is listed in the "deletions" ,column just 
above claimant's nam.e.)
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The Referee concluded that the appearance of claimant's 
name on the list in the ''deletions" column was compatible only ■ 
witha written recognition of an intent to have claimant cov- 
ered as an inmate. fie concluded that this was strong evidence 
of an intent to cover claimant 'as an inmate and could not be- • 
defeated by an apparent clerical'error. ^The Referee evidently 
treated the- appearance of claimant's name on' the list as being . 
placed erroneously in the wrong column but nevertheless con
cluded that even though' it. was listed under "-deletions" rather 
than "additions" it was sufficient compliance with the statutory 
directive that inmates' names must appear on a list to effectuate 
coverage.

The Board, on de novo review, finds no evidence to indi
cate whether claimant's name v;as properly placed under the "de
letions" column or whether an error had been made and claimant's 
name should have been-placed under the "additions" column. Neither 
party saw fit to furnish the Board with briefs.

- The.Board feels that claimant's name obviously had been 
on a list prior to his injury, otherwise it would not have been 
necessary to delete his name from- the May 26, 1977 list. His name 
had been deleted on April-15, 19 77;; it must have been added 
thereafter and stayed on such list until May 26, 1977. • .

The, Board concludes that, claimant.'s name had been furnished 
to the Fund prior thereto and'tliat claimant v.-as entitled to the _ 
benefits of the provisions of ORS 656.001 to 656.794.

The Board agrees v/ith the conclusion reached by the Referee 
that the denial by the Fund'was improper.

!
-ORDER

The order of the Referee, dated October 27, 1978, is af
firmed. ' ; .

Inasmuch as a,brief v;as not submitted in behalf of claimant, 
claimant's attorney is not entitled to any attorney's fee for his 
services at Board review. . * . .
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WILLIAM N. .BUSBY, CLAIfOANT-■
SAIF, Legal Services, Defense Atty.
Own Motion Determination

SAIF CLAIM NO. YC 43861 APRIL 20, 1979

i l

Claimant sustained a compensable injury to both knees 
on October 18, 1966 when he was struck by a log. The June 29, 
1967 Determination Order granted claimant time loss benefits 
from October 18, 1966 through June 7, 1?67 and compensation for 
25% loss, of the right leg and 10% loss o'f the left leg. These 
awards were affirmed both by a Referee, and the Board in subse
quent orders.

The circuit court, on January 6, 1969, increased the 
awards of compensation to 45% loss of the right leg and 20% loss 
of the left leg.

On April 30, 1970 a right knee arthr'otomy was performed. 
After a hearing, an order dated June 11, 1970 remanded the claim 
to the Fund for payment of'compensation from March 8, 1970.
The January 19, 1971"Determination Order granted claimant ad- 
-ditional time-loss benefits and. additional compensation equal 
to 33® for loss of the right leg. ' .

Claimant underwent an osteotomy of the tibia and fibula 
of the right knee on September.!, 1977. On November 30, 197S 
Dr. Groth, after performing a closing examination, indicated 
claimant's range of motion was 5° of hyperextension to 135° flex
ion, bilaterally, with decrease of sensation anteriorly'dovm to 
the'ankle. The doctor felt - claimant' s condition v;as stationary.

On December 13, 1978 the Fund requested a determination 
of claimant's present disability. The Evaluation Division of 
the Workers' Compensation Department recommended that claimant 
be granted additional compensation for time loss from August 
31, 1977, the date he entered the hospital, through February 
7, 1978.' ADparently claimant returned to work on February 8,
1978 .

The Board concurs in this reccmm.endation.

' Claimant is hereby granted compensation for temporary 
total disability from August'31, 1977 through February 7, 1978, 
less time worked. The record before the Board indicates that 
this has already been paid to claimant.
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WCB
WCB

CASE NO. 
CASE NO.

77- 3635
78- 4375

APRIL 20, 1979

GABE E. DE LAUGHTER, CLAIMANT 
Douglas S. Hess, Claimant’s htty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviev;ed by Board Members Phillips and McCaliister

Claimant seeks review by th.e Board of the Referee’s order 
which■affirmed the Determination^Orders■of May 23/ 1977 and 
May 4, 1978. The first order'had granted claimant 22.5° for 
15% loss of the left leg; the second, after referral to Voca
tional Rehabilitation, allowed no.’-further award for permanent 
disabilitv. ■: *1' •

'■ Claimant suffered a compensable injury on April 2, 1976 
when he slipped and fell in the copier of a cafe. He v/orked 
the following day but the'next day'requested the owner to call 
in a substitute for him as ,he v/as.'ill.

Claimant had planned a vacation to Oklahoma City on 
Monday.- The i.njury had been, on the preceeding Friday. On .^Ion- 
day he appeared at the job and accompanied a substitute employee 
to a 'warehouse to teach',her hov; to 'Obtain supplies’. Claimant 
lifted'a 25-pound'sack of sugar and felt-a sharp pain in the 
scrotum area. He did not wor): anymcre that day but he did fly 
to Oklahonu^ City. Upon hisn arri'val he ^needed assistance to, 
alight from the- plane.

Instead of staying--two weeks in Oklahoma City as he had 
planned claj.m.ant returned to -Portland ■ v/here he was seen by Dr. 
Brown on April 19, 1976. The diagnosis v/as acute lumbar strain, 
although claimant disputes ’ this -Dr. Brown saw claimant about 
13 times and. then sent him to Dr. Skeeters, a urologist, v/ho 
perform.ed a left hyd.rocelectomy. • At the time claimant was hos- 
pi'talized for this surgery, , it was-discovered that he had . ‘
diabetes and he was put on oral’medication therefor. H.e lost 
.approximately 40 pounds-during the treatment.

In June 1976 claimant.was se 
pedic surgeon, who diagnosed' sacroi 
matic trochanteric bursitis. He ga 
wh,ich apparently .did not improve c.l 
Dr. McNeil], stated claim.ant'.s condi 
thought claimant would, haye difficu 
occupation; he suggested retrainincf 
was exam.ined by Dr. Rich, ci neurolq 
a sacroiliac or hip joint disease r

en by Dr. McNeill,, an' ortho- 
liac joint strain and trau- ■ 
ve claimant some injections 
aimant's condition. Later 
tion was stationary but he 
I'ty .returning to his former 

In August 1976 claimant 
gist, v7ho felt claimant had 
ather than a disc orotrusion

m
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Dr. Halferty examined claimant in January 1977 while he 
was at the Callahan Center. There was also a psychologist's 
report’ which was not very encouraging. In the discharge summ.ary of the Center it'was concluded' that claimant should be placed 
in a sheltered workshop; claimant's stay at the Center was not 
particularly successful primarily because he did not like the 
program and did not wish to continue. ^

Claimant later returned on his own to see Dr. Skeeters 
who referred him to Dr. Stolzberg. In March 1977 Dr. Stolzberg 
recommended a myelogram but claimant refused. During April 
1977 Dr. Kiest concurred with Dr. Halferty and recommended 
that the claim be closed. He felt claimant's symptoms were 
genuine but essentially non-treatable. The Referee was uncer
tain as to whether this statement by Dr. Kiest referred to 
claimant's diabetic condition, claimant's refusal to undergo 
a myelogram or for another reason. Dr. Kiest found, persistent 
left trochanteric bursitis and minimal degenerative arthritis 
of the left hip. He believed that claimant had a mild perm.an- 
ent impairment involving his low back and left hip. The claim 
was closed by a'^Determination Order dated May 23, 1977 .

In September 1977 Dr. Macfarlane examined claimant and 
found organic impotency, secondary to diabetes. He sent claim
ant to Dr. Wilson, a neurologist, v.^ho found peripheral poly
neuropathy, probably secondary to his diabetes mellitus; impo
tence, cause undetermined, chronic left buttock pain, probably 
related to arthritis of the hip; and hysterical sensory deficit.

The Referee found that all of claim.ant's work-related 
problems had been adequately compensated for by .the Determin
ation Orders; his added problems as.indicated by the findings 
made by Dr. Macfarlane, were not medically related to his indus
trial injury.

9

The medical evidence did not justify a finding that 
claimant suffered a compensable injury to his low back. He 
found that claimant denied that his problems were -anywhere 
but in his left hip, ' The Referee, relying on Principals of 
Disability Evaluation; William Cauthorn Smith, 1959,-Page 120, 
stated that the hip joint lies with the leg radical and is to 
be related in terms of the'leg.

The Board, on de novo review, agrees that the hip joint 
must be rated as a scheduled injury. However, the Board finds 
ample evidence in the record to support a conclusion that 
claimant has a substantial physical impairm.ent in his low back 
and sacrum, as well as in the trochanteric area of his hip.
The Determination Orders issued in this claim did not recog
nize any injury to claimant's low back but awarded 22.5® for 
15% .loss of the left leg, a scheduled injury.
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The evidence relating'to claimant's future loss of wage 
earning capacity resulting from his low back and pelvic dis
ability is rather sparse, therefore, it is exceedingly•difficult 
to determine just how much this unscheduled disability will 
affect claimant's earning capacity. Dr. Kiest felt that claim
ant had a mild permanent impairment involving his low back and 
left hip. Host of the medical evidence deals with the left 
hip and-left leg problems ,and inasmuch as the hip has been 
correctly construed to be in the scheduled area, the Board 
concludes that claimant's loss of v;age earning capacity is min
imal .

#

The Board concludes that claimant would be adequately 
compensated for this minimal loss of wage earning capacity by 
•an award of compensation equal to 32° which represents 10% 
of the maximum allowable'for unscheduled disability.

ORDER
The order of the Referee, dated October 24 , 1978, is m.od- 

ified to the extent that claimant is awarded in addition to the 
awards he has received as a result of the Determination Orders 
dated May 23, 1977 and May 4, 1978, 32° of a maximum of 320° 
for unscheduled low back and pelvic disability. In all other 
respects the Referee's order is'affirmed.

. Cldimartt' s" 'attorney is ' awarded' as" aVreasonable^attorney ' s 
fee for his services at Board review a sum. equal to 25% of the 
compensation claimant has been awarded by this order, paveible 
out of said compensation as paid, not to exceed $3,000.

WCB CASE NO. 78-5144 APRIL 20, 1979
KATHRYN HUNSAKER, CLAIMANT 
Blackhurst, Hornecker, Hassen & Brian,

Claimant's Attys.
Collins, Velure & Heysell, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of that portion of . 

the order of the Referee which granted her 64° for 20% unsched
uled right shoulder and neck disability. Claimant contends 
that award is inadeauate.

On February 11, 1978 claimant sustained a compensable 
injury to her right shoulder when she bumped it on the Raimann 
table. She subsequently developed right shoulder and neck pain 
with intermittent numbness and tingling of her right hand. m

-30-



On April 4, 1978 Dr. James diagnosed costoclavicular 
thoracic outlet'syndrome and hospitalized claimant for conser
vative care. “ ' • • >

By June 1978 Dr. Maukonen found muscle•spasms of claim
ant's shoulder and numbness of the third, fourth and fifth fin
gers of her right hand. The doctor felt claimant^should avoid 
all heavy activities requiring . the use of her hands and arms. 
Subsequently, he recommended retraining./

A, Determination Order of July 11,. 1978 granted claimant 
an award of compensation equal to 32® for 10% loss of the right 
arm. ' ' ' ■ -

■ Claimant has a 10th grade education and her past work ex
perience has been as a car hop and v/aitress. Claimant's employer, 
Boise Cascade, terminated her on July 14, 1978.

At the hearing the parties agreed that the employer had 
failed to pay claimant $74.04 which was owing from the Determin
ation-Order of July 11, 1978.

The Referee found that the Evaluation Division correctly 
evaluated the loss function of,claimant's right arm. However, 
he found that claimant v;as entitled- to an award for her right 
shoulder and neck disability as measured by her loss of wage 
earning- capacity.. i

He granted, claimant an award of compensation equal to 64® 
for 20% neck and right shoulder disability, ordered the employer 
to pay claimant-the $74.04 plus 6% interest from the date of the 
Determination Order.

The Board, on de novo review, finds that awards granted by 
the Referee'were justified. However, the Board finds claimant 
is entitled to additional compensation equal to 10% of the 
$74.04 as'a penalty for the employer's failure to timely pay 
claimant compensation due her based upon the award made by the De
termination Order of July 11, 1978. The Workers' Compensation Act 
does not provide for the charging of'interest on unpaid compensa
tion. The 6% interest assessed by the Referee from the date of the 
Determination Order must be set aside.

ORDER
The order'of the Referee, dated October 12, 1978, is modi

fied.
•The employer is ordered to pay claimant a ^sum equal to 10% 

.of $74.04 as a penalty for its failure to comply with the Determin
ation Order of July 11, 1978. This is in lieu of the 6% interest 
assessed by the order of'the Referee v;hich is affirmed in all other 
respects. •
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ALLEN L. KERR, CLAIMANT 
Beddoe & Hamilton, Claimant*.s Attys. 
SAIF, Legal Services, Defense Atty.' 
Request for Review by the SAIF

WCB CASE NO. 77-2221 APRIL 20, 1979

#
Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund requests review by 

the- Board of the'order of the'Referee which granted claimant 
48® for 15% unscheduled head disability in addition to the 
awards he received for 100® fqr 100% loss of the right.eye 
by the Determination Order of April 1, 1977.

Claimant, 52 years of age, was a truck driver for Crater 
Lake Potato. On September 26 , 19 74 the truck he v/as driving 
crashed and claimant suffered a head injury. Since his acci
dent claimant's visual acuity has worsened, although he had 
received no direct injury to'his eye as a result of the acci
dent.

By November 1974 claimant's vision became blurry and on 
November 20 Dr. Graham diagnosed angle recession glaucoma, 
right eye, caused by traum.a to -face and head. Dr. Graham 
released claimant to his regular work on December 17> 1974.

Claimant's eye problems continued ,and on April 10, 1975 
Dr. Graham performed surgery.
Claimant was again released to v;ork on September 26, 1975. On 
December 11, 1975 Dr. Graham did repeat surgery.

Claimant continued to have intraocular tension in Feb
ruary 1976 which was increasing with corneal edema. Upon ex
amination on April 6, 1976 Dr. Graham, found claimant's right 
eye deteriorating. On,April 6, 1976 a cyclocryothermy was 
performed to reduce this tension.. There v;as no improvement.

On October 15, 1976 Dr. VJeisel examined claimant and 
found the right eye blind with swelling and blisters on the 
cornea. Claimant did not want the eye removed even though he 
was having, pain and discomfort. The doctor'.felt claimant would 
continue to have a painful cornea. ' . ’

On February 22, 1977 Dr. Graham- found claimant's right 
eye was.painful.

A Determination Order of April 1, 1977'granted 100® for 
100% loss of vision of the, right eye.--'

Claimant testified cit the hearing that ever since this 
'.injury he has suffered from eye pain, headaches and dizziness. 
Claimant is now employed pumping gas at a service station. #
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The Referee found claimant was -a^credible witness. He 
found that claimant had suffered both a scheduled injury and 
an unscheduled one because of the headaches and dizzy spells whi 
affected his wage earning capacity. He concluded claimant was 
entitled to.48® for 15% unscheduled head disability.

The Board, on de novo reviev;, finds there is no convinc
ing evidence that claimant has sustained any loss of wage earn
ing capacity. Dr. Graham, in his closing examination, found-no 
disabling pain. There is no medical evidence which establishes 
a causal relationship between the headaches and dizziness and 
the industrial injury.

The Board concludes claimant is not entitled to any aware 
for unscheduled disability.

ORDER
The order of the Referee, dated November 14, 1978, is 

hereby reversed.
The Determination Order, 'dated April 1, >1977 , is rein

stated

WCB CASE NO. 78-5807 APRIL 20, 1979
TERRY L. PECK, CLAI^NT'
Merten & Saltveit, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review^ by Claimant

Reviewed by Board Members Phillips and McCallister.
• Claimant requests review by the Bpard of the order of 

the Referee which affirmed the Determination Order of July 14, 
1978 . Claimant contends, he is entitled to a greater award.

Claimant, 29 years of age', was employed as an orderly 
and on November 11,1976 was pulling a 300-pound patient on 
to. a bed v;hen he felt a "lightning pain" in his stomach.
He continued to work for one month v;ith increasing pain and 
eventually losing control of his bowels.

On November 16, 1976' claimant v;as examined by Dr. Motz, 
D.O. , v/ho diagnosed a rectal muscle spasm v;ith possible rectal 
prolapse. X-rays revealed considerable spasms of descending 
colon. Dr. Motz recommended claimant cease heavy lifting.

On May 20 , 1977 Dr. Pasquesi's exam.ination revealed 
claimant's problems v;ere visceral claimant had some type of 
chronic problem v;hich should be evaluated by a proper special
ist.
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On June 16, 1977 Dr. Motz reported claimant had suffered 
a rectal prolapse when lifting at work and should now be re
trained for a job which did not require lifting or going up and 
down stairs.

On'August 22, 1977 Dr. Van, Sickle, a specialist in gas
troenterology, diagnosed chronic irritable colon syndrome.
He felt that .although lifting m.ight have caused mild exacerba
tion, the distress was not disab.li.ng.

Subsequently, Dr. Van Sickle reported a diagnosis of func
tional -bov/el distress; claimant would be able to perform modi
fied work and he didn’t feel there v/ould be permanent disability.

On March 20, 1978 Dr. Van Sickle, after re-examining 
claimant,'diagnosed irritable colon and internal hemorrhoids; 
there was no prolapse. He concluded claimant's distress was 
not related to the November 1976 injury. Sedentary work 
would be^best for the claimant because of the discomfort claim
ant experienced on lifting.

The July 14, 1978 Determination Order granted to claim
ant time loss only.

Claimant is presently going to school and ‘the Vocational 
'Rehabilitation Division is assisting him. •

The Referee, based upon the evidence, found that claimant 
had suffered no permanent disability as a result of' -the November 
11, 1976 injury.

The Board, on de novo review, affirm.s the conclusion 
reached by the Referee but bases its conclusion on claimant's 
failure of proof that he was entitled to any perm.anent disabil
ity.

ORDER

firmed
The order of the Referee, dated December 4, 1978, is af-
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BOB’ WILLIAM READE, CLAIM/'.NT ■ 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination

CLAIM NO, YA 877355 APRIL 20, 1979

On March'28, 1979 the Board entered its Own Motion Deter- 
mination^in the above entitled matter. It has- been brouaht to 
the attention of the Board that an error in the order should be 
corrected. On page 2 of said order, in the first full paragraph, 
"55.5°" should be changed to read "60‘. 5°"'. The same correction 
should be made in the paragraph under the "Order" portion.

IT IS SO ORDERED.

WCB CASE NO. 77-5291 APRIL 20, 1979

9

9

DAVID WRIGHT, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review by the Board of the order of the 

Referee which granted claimant an additional laward of compen
sation equal- to 80°, giving claimant a total - of^l60°' for 50% 
unscheduled low back disability.

Claimant suffered a compensable injury on November 9,
1971 to his low back. • This injury v;as superimposed on anom.alies 
in the low back which had been previously fused because of an 
earlier non-industrial accident. The claim was accepted, closed 
and reopened and reclosed several times.

The.claimant contended that he had suffered a new injury 
in August- 1974 which Jiad been treated by the insurer as an off-^ 
the-job injury. He also contends that he is entitled to voca- .• 
tional rehabilitation services under the 197-3 Act, penalties 
and’attorney's fees, and that he is entitled-to permanent total 
.disability or, in'the alternative, a substantial increase in his 
av;ard for permanent partial disability.

The Referee found that claimant had failed to prove that 
.he had suffered a new injury in 19 74 , therefore, there vzas no 
issue V7ith respect to his entitlement to vocational, rehabilita
tion services, penalties and' attorney's fees. The Referee did, 
however, grant claimant an additional 80°, giving him a total 
of 160° for his low back disability.



The Referee found that claimant made many attempts to re- 
.sume working for the employer but both he'and Dr. Chapman agreed 
that claimant was no longer able'ito do any of the-jobs which his 
employer v;as able to make available to him without risking re
injury. The claimant was in need'of vocational rehabilitation 
and 'is presently under consideration for this type of service by 
a Vocational- Rehabilitation Division counselor.-

Despite all of claimant's problems, in the spring of 
1977 he. returned to work in the.logging industry driving cat 
and skidding logs to a landing, site. He was involved in another 
industrial .injury,- however, it didn't involve his back. ^ ■

On.February 10, 1978 Dr. Chapman reported that_claimant 
was virtually free of all back pain. In 1974 Dr'. Robinson had, 
examined claimant; he saw him. again on May 3, 1978 and found 
claimant's' condition had obviously -worsened in the interval.
He noticed that claimant was‘taking too much Tylenol #4, He 
■felt- claimant should undergo a'fusion to stabilize L4. Claim
ant has already had one fusion and had been discouraged from 
further surgery by Dr. Colletti.- .In'-Dr. Robinson’s opinion 
claimant's disability is 60%. i

. Claimant has a high school education, he has average in
telligence and he has mechanical aptitude and experience. He 
also has-had: experience in'logging-;a‘hd • carpe'ntfy-‘’'ahd’'--ddes not 
appear 'to be- greatly handicapped by emotional factors.

■ . .■ As previously stated, claimant contends that he suffered 
a new injury in 1974 although itjapparently was treated as. an 
aggravation by the'carrier and' he-.v;as paid compensation therefor, 
The claimant described-a lifting injury in August 1974 but the 
•Referee found no claim had been-filed for that incident and when 
considered against the backgroundJof his present claim which 
involves a series of exacerbations of an unsound back in rela
tion to lifting and/or twisting, - the Referee concluded that the 
event was in the nature of an aggravation rather than a new com.- 
pensable injury.

The Referee found that a hearing had been held with re
spect to claimant's present claim in August 1975. At that .time 
claimant was represented by an '.attorney who now says that he 
just'learned of the 1974 incident and how it had been handled, 
however, the-fact remains that claimant knew of the- incident 
at the tim.e of the hearing. The Referee assumed that had claim
ant been ignored or uncompensated- in August 1974 he would ,have 
advised his attorney in time'to litigate the matter'at the prior 
hearing. . • '' ,

The Referee concluded that claimant had failed to prove 
that he v;as entitJ.ed to the 'reclassification souaht. and-.he also 
had failed to prove that he was-entitled to penalties and at
torney's fees.
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The Referee concluded that Dr. Robinson had evaluated 
claimant’s disability at 60% and he -felt that evaluation was 
reasonable for claimant but, he^^felt 'he'must concede 'that at 
least 10% of that disability was’’'attributable to the old, non
industrial fusion. Therefore, he found that claimant was en
titled to compensation equal to 50% {60% minus 10%) and added 
the additional 80°.

The Board, oh de novo review, finds that the medical evi
dence indicates that claimant has suffered a greater loss of 
wage earning capacity as a result of his industrial injuries 
than is represented by the award equal to 50% of the maximum 
allowable by law for such unscheduled disability. Based upon 
claimant's work background, his education, age, and potential 
for retraining, the Board concludes that claimant shoul.d. be 
awarded 240°' for 75% unscheduled low back disability.

The Board disagrees with the Referee's deduction of 
10% from Dr. Robinson's evaluation of claimant's disability.
The rating of disability is an adm.inistrative function, however, 
many doctors do rate unscheduled disability based on the whole 
man and set forth their rating in* their medical reports. The 
Board,- as the administrative agency, has the right to give as 
much v;eight to such rating as it feels it, is entitled to. In 
this case, the claimant suffered'an unscheduled disability and 
under the provisions, of ORS 656.214(5) his disability must 
be determined, by the extent of the disability com.pared to the 
worker before such injury and without such, disability. Consid
eration may be given to the effect of a pre-existing disability 
in the unscheduled area to the extent that such pre-existing 
disability bears on the•loss of wage earning capacity evident 
•at the time and prior to the second unscheduled injury, hov;ever, 
a mathematical formula or, as in this case, simple subtraction, 
is the wrong method to use.

ORDER
The order of the Referee, dated July 28, 1978, is modi

fied.
Claimant is av;arded 240° of a m.aximum of 320° for 75% 

unscheduled low back disability. This av;ard is in- lieu of the 
award made by the order of the Referee v/hich in all other 
respects is affirmed. 4.

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review a sum equal to 25% of the ■ 
additional compensation awarded by the Board's Order on Review, 
payable fromi that additional compensation as paid, not to exceed $3', 000.
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JUNE ANDERSEN, CLAIMANT 
Duncan & V7alter, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys. • 
Request for Reviev; by Claimant

‘ WCB CASE NO. 77-3212 APRIL 23, 1979

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board .review of the'Referee' s order v;hich 

granted her compensation equal to 80° for 25% unscheduled lov; 
back disability.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

. ' ORDER
, The order of the Referee, dated July 24 , 1978, is affirm.ed

■ WCB 'CASE - NO. 76-57 61 ' ' 

LARRY ANDERSON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Own Motion Order

APRIL 23, 1979

On April 20, 1977 claimant, by and through his attor
ney.-, , requested the Board to exercise its own motion jurisdic
tion and reopen his claim for an injury sustained on August 
21, 1969. On May 13, 1977 the Board referred claimant's re
quest to its Hearings Division with'instructions to hold a 
hearing and determine whether claimant's present condition is 
related to the /august 1969 injury and, if so, v;hether his con
dition has v;orsened since the last award or arrangement of com
pensation granted in May 1970.

The Referee assigned to the hearing was advised by the 
Fund's counsel prior to the hearing that he v/as of the opin
ion that the matter had been previously dismissed. Claimant's 
attorney also indicated that he thciught the matter had been 
dismissed in connection with another case. The Referee made 
several unsuccessful attempts to'locate claimant before the 
date-of the -hearing.” On the date of the hearing claimant 
failed to appear and his 'whereabouts is presently unknown. m

38-



Based upon these facts-, -the Board concludes that claim
ant's recjuest for own motion relief must, at this time, be dis
missed without prejudice. lu, . . - ...

ORDER
• . • Claimant's request for own motion relief in connection
.with his.August .1969,industrial injury is hereby dismissed 
v/ithout prejudice. '•

WCB CASE NO. 77-711 APRIL' 23 , 1979
DENNIS BERLINER, CLAIMANT 
Evohl F. Malagon,*Claimant's Atty. 
Newhouse, Foss, Whitty & Roess,'^' 

Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson land McCallister.
Claimant seeks review by .the Boaa^d of that portion of 

the Referee's order which rem.anded part of claimant's • back 
condition-to the carrier for acceptance and payment- of compen
sation but failed to find the whole back condition was compen
sable. •

The Board, after de novo reviev;, affirms and adopts the 
Opinion and Order of the Referee, as reinstated in a subsequent 
order, a' copy of which is attached hereto and, by this reference, 
is. m.ade a part hereof. .

ORDER .
', ' -The order of the Referee, dated November 18 , 1977 , and 
the January 9, 1978 reinstatem.ent thereof, are affirmed.

.-39-



CLAIM NO. 46~41t--126 APRIL 23, 1979

EVERETT M. CHETWOODCLAIMANT 
Own Motion Determination ■

Claimant, a 56-year-old-shipping/receiving clerk em
ployed by Borden Chemical, suffered: a_compensable injury to his 
low back on March 29 , 1972 whi'le Lifting hose and cleaning 
valves. His claim was first closed by a Determination Order 
dated October 30, 1972 whereby -cO.aimiant was awarded 48° for 15% 
unscheduled lov; back disability' and 7.5° for 5% loss of the 
left leer.

After his claim had been reopened it v;as closed by a Sec
ond Determ.ination Order dated.. July, 3, 1974 which granted claim
ant additional compensation for temporary total disability. Still 
later, the claim was again ;reopened and it'was cJ.osed by a Third 
Determination Order dated May 25,'1978 v/hereby claimant v;as 
granted an additional 64° for 20% unscheduled low back disabi].- 
ity and an additional 15° foi: 1G% less of his leg. This was the' 
date of claimant's last av.'ard and • arrangement of compensation.

In October' 1978 claimant v;a.s hospitali.zed for a lumLar lam.- 
inectomy. The insurer voluntari.ly reopened the claim with time 
loss compensation to comumence on the- date of claimant's hospitcil-
i.zation. On- Max'ch'26, 1979* bdth-Dr.' Serbu' and’Dr. 'Franklin felt 
claimant's condition was 'statioiuiry and recommended the claim 
be closed.

Claimant is now 63 years old, he operates intellectually 
at i.east at the high school graduate level and his early work 
history consists of lumbering and his more recent v;ork background 
is that of a shipping/receiving-'.clerk, -a job which is classified 
as m.edium type work. Dr. Franlciin is of the opinion that claim.- 
an.t is pex'manently and totai.ly disabled, but Dr. Serbu feels that 
claimant is capable of doing' light, v/ork and says he is not per
manently and totcilly disabled. .The m.edical evidence indicates, 
without question, that claimant has left lurabar radiculopa thy 
and that it is necessary for'him.’to frequently change . position • in 
order to function. • His degenerative arthritic changes appear 
naturcilly progressive. ; ‘

On -April 5, 1979 the .employer, by and through its car
rier, requested a determination o'f.fclaimant' s present. condition 
and the Evaluation Divi s'ion' of'the Workers' Com.pensation Depart- 
merit recommended .that -tlie Board!,close the claim with additional 
compensation for temporary total -di.sability from October 12,
19 78 through March 26 , 1979 and ad-d.i'.tio.na 1 compensation for per
manent partial disability equal to. 64° for unscheduled low back 
disability. ‘ ^ ' m
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The recommended additional compensation would give claim
ant a total of 176 degrees for 55% unscheduled disability and his 
prior , awards which represent...^2'.i.5. percent for . 15% loss of the left 
leg remain undisturbed. ^ .

The Board concurs in the recomm>endations /
■ ORDER

Claimant is awarded compensation'for temporary-total disa
bility from October 12, 1978 through 'larch 26, 1979 -and compensa
tion equal to 64° for 20% unscheduled low back disability. These 
awards are in addition to any and all awards claimant m.ay have 
received prior to the entry of•this'order which relate to his 
industrial injury sustained on March 29, 1972.

SAIF .CLAIM MO. A 999130 ' APRIL 23, 1979
WILLIAM H. HARRINGTON, CLAIMANT 
.SAIF, Legal Services, Defense Atty. 
Own Motion Order ,

m
On June 12, 1963 claimant suffered a compensable injury 

to his back'and ribs v;hen he fell from a bridge, structure 
while in the employ of the State Highway Department. .Claim
ant's claim was accepted and closed and claimant's aggravation 
rights with respect to said injury have* expired.

The Fund was requested to reopen claimant's claim for 
this industrial injury by his employer, the State Highv;ay De
partment. The request was made by filing with the Fund an 801 
claim dated August 1, 1978. The Fund furnished the Board v/ith 
the 801 claim and also medical reports from Dr. Chen Tsai, Dr. 
K. Clair Anderson, and the physicians at the Orthopaedic Con
sultants who examined claimant on January 22, 1979, The Fund 
advised, the Board that it would not oppose the reopening of 
the claim if the Board concluded that the medical evidence 
which the Fund had aupplied it justified such reopening.
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The. report from Dr. Tsai Indicated he had seen claimant 
in a neurosurgical consultation cniiDecember 11, 1970 for eval
uation of low back pain and at that time diagnosed chronic lum
bosacral strain,. On June: 23, 1972 Dr. Anderson took over the 
care .of claimant and indicated that claimant’s condition was 
then medically stationary and thatMihe claim could be closed. 
There is no documentation as ...tot; the‘claim closure, however, 
there are chart notes from Dr. lAnderson in 1972 and again in 
1978. On October 27, 1978 Dr,. Ariderson advised the Fund that 
he was unable tO'^"distinguish natural progression of degenera
tive disc disease with that which, is secondary to an injury.
It is not unusual for degenerative disc disease to develop fol- 

.lowing ’a■ traum.atic injury and may- show increased progression 
over that which one m.ight expect normally because of the super
imposed .trauma" . ' . •

The three'doctors at the Orthopaedic Consultants, Dr 
Rankin, Dr. Noell, and Dr. Wilson, based upon the entirely 
negative back history of claimant prior to his 18-foot fall 
which occurred on June 12, 1963, concluded that 
causal relationship between claiirant's 
his June 12, 1963 industrial' injury.

there was a 
current condition and

Based upon the m.edical information furnished to it by 
^.the F.und, the . Board .concludes, that-there is justi-fication for 
"reopeningciaimant' G claim't.-:or his' 1963 injury

ORDER m
Claimant's claim for an injury sustained on June 12, 1963 

v/hile in the' employ of the State Highway Department is hereby 
remanded to the State Accident Insurance Fund to be accepted 
and for the payment of compensation, as. provided by law, com
mencing on August 1, 1978, the'-date the'claim was sent in by 
the employer, and until the claim'is closed pursuant to the 
provisions of ORS 656.278, less time worked.

m
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WCB CASE NO.. 7.8-3188

.. * rOLE LARSON, CLAIMANT 
Cash R. Perrine, Claimant's•Atty. 
Lang, Klein, Wolf, Smith, Griffith & 
;• Hallmark,. Defense Attys.
Request for Review by Claimant'

APRIL 23 , 1979 ^

9

Reviewed by Board Members Wilson and'McCallister.

‘Claimant seeks Board review of the Referee's order which 
affirmed the Determination Order, of December 2, 1977 v;hich 
granted claimant '16° for'5% unscheduled low back disability.

Claimant suffered a compensable injury to his back on 
August 13, 19'75; at that time he was a .55-year-old logger. He 
v/as first seen .by Dr. Ray N. Miller on September 16, 1975 who, 
after exam.ining claimant, fo'und no paraspinous muscle spasm, but 
did find decreased movement in the lumboscicral'area of the back. 
X-rays shov;ed degenerative disc disease changes throughout the 
lum.bpsacral area. Dr. Miller recommended bed rest which seem.ed 
to im.prove claimant's condition. Later a recurring back-and leg 
pain caused claimant to be hospitalized.

Claimant's medica 
eight years prior to the 
back pain from v;hich he 
ing a lui'nbosacral corset 
later when he re-injured 
symptoms lasted only a s 
from work. He remained 
sode until the incident

1 history indicates that approximately 
1975 injury'he had had an episode of low 

had recovered and returned to work, wear- 
. Claimant did v/ell until a few years 
his- back lifting a boat. Once again his 

hort period of time and he lost no time 
essentially asym.ptomatic from that epi- 
of August 13, 1975.

Dr. Miller diagnosed degenerative lum.bar disc disease with 
probably acute lierniated disc at L5-S1 level on the left or L5 
level. A laminectomy v;as performed on October 7, 1975 .

Dr. Miller continued to-treat claimant and claimant made 
a good recovery. Dr. Miller said 'claimant v;ould be able to re
turn to modified v;ork on April 5, 1976; on June 17, 1976 he v/as 
symptom-free and had returned to work as a timber faller. Dr. 
Miller found him. to be medically stationary with no residuals 
as a .result of the injury and subsequent surgery.

The claim was closed by a Determination Order dated 
July 12, 1976 v/hich awarded claimant com.pensation for tem
porary total disability only.
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On January 4 ,- 1977 claimant was again seen by Dr. Mil
ler; at that .time claimant was complaining of recurrent pain 
in the lov; back vrhich v/asj diagnosed as lumbosacral strain. On 
February 1, 197,7 clai.mant returned, to work, and Dr. Miller stated, 
he found no evidence of permanent disability. Claimant had de
generative lumbar disc disease and the nature of. his v;ork was 
heavy, therefore,' there was a possibility,that he would have dif
ficulty in the'future. ' . . '‘■

The claim was agsin clo'sed by a Second Determination Order 
dated December .2 , 1977 which awa.rded additional compensation for 
temporary, total disability and 'granted claimant an award of com- •
pensation equal to 16° for 5% ’'unscheduled low back disability.

1 , . • .r :Claimant has a ninth ;grade education, he has worked as a 
farmer but his basic occupation has ;been that of a timber falJ.er. 
He served, slightly more than three 'years in VJorld War II as a 
radio operator in the Marine Co.rbs-

The Referee found tlie evidence indicated claimant had been 
a hard, energetic v/orker' but thatrat the present time after a full 
day's work he needed substantial 
pri.or -to his injury of August 13

est. This v/as'n'ot necessary 
1975.

The evidence indie 
tive on off-the-job. activ 
since his accident, he ha 
v/alking helps his conditi 
or riding -in an autoniobii 
his old job. Before he W' 
now .he is forced to use a 
23 pounds. He rides to v; 
sometimes he drives the 
extra.

ates that claimant is still fairly ac- 
ities,. i'lAlt^iough he has not .water skied 
s no difficulty dancing and finds that 
on. Metis bothered by prolonged sitting
0. At- tile present time'he is working at 
as .injured he used a heavy chain saw but 

■ smalleri sav; which weighs approximately 
ork in-a crummy over rough terrain and 
ru^iy 'home; v;hen he does this he i.s paid

The .Referee found that claimant had returned to a job which 
he had held prior to his industrial ■ in jury and presently v/orked 
a heavy scliedule. C.laim!ant‘;has\some pain and discom.i:ort and’ 
should be admired for his efforts.';to return to the work force in 
a productive capacity; however, noiallowance can be made in com
pensation av/ards for pain or suffering unless it is disabling.

The Referee concluded' the evidence indicated that claimcint 
had lost some reserve physical'capacity, to-wit: he is unable to 
do the things after a day':s v;ork;.that 'he formerly did. However, 
claimant is able to do his job satisfactorily and he has been

-awarded 16° for 5% of the maximiim, for his lov; back disability 
and,.-in the opinion of the--Ref eree; i'that av/ard v;as consistent 
with his minima.l impairment., Hsyf-therefore, affirmed the De
termination Order. ' 1 - ■ ‘
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The-Board, bn de novo review, agrees that claimant has 
lost some reserve physical capacity but, unlike the Referee, 
does not feel that this loss is solely confined to inability 
to do off-the-job activities y.s’hich he formerly was able to do. 
There are many things that claimant now cannot do at work that 
he was able to do prior to his industrial injury. Claimant 
testified that prior to his industrial injury he was a top 
producer and now•he is either at or near the bottom in produc
tion. ■ This decrease in production obviously is because claim
ant is no longer able to operate a heavy chain sav; and must use 
a smaller one because of the weight. The use of the smaller 
saw decreases his income'because claimant - is paid by footage 
and a faller cannot cut as much timber tusing a small saw as 
he can with a regular saw.

Based on the foregoing, the Board concludes that claim
ant has lost some reserve capacity insofar as it affects his 
earning ability and that he has not been adequately compensated 
therefor by an award of 5% of the maximum. The Board concludes 
that clairnant is entitled to 48° for 15% of the maximum, for his 
unscheduled low back disability.

ORDER
!

.The order of the Referee, dated September 18, 1978, is 
modified. '

Claimant is awarded 48°.out of a maximum of 320°.for'15% • 
.unscheduled low back disability, • ' '

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services before the Board a sum equal to 25% of the 
additional compensation granted claimant by the Board's order, 
payable out of said com.pensation as paid,' not to exceed $3,000.

SAIF CLAIM NO. PB 94443 APRIL 23, 1979
LINCOLN H. PENCE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion 'Order

On March 12, 1979 the Board received a request from 
claimant, by and through his attorney, to reopen his claim 
for an industrial injury sustained on November 9, 1964 v;hich 
caused a fractured left'tibia and-fibula. The claim was ac
cepted and closed on 'July 12 , 1965 with* an award equal to 
15% loss 'of function of the left foot. On June 19, 1974 
claimant was granted an additional award of-compensation-eaual 
to 55% loss of use of his left foot. Claimant's aggravation 
rights have expired.
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'On January 5, 1977 'an Ow.i Motion Determination granted 
claimant additional compensation for temporary total disability 
only.' The claim was reopened and on‘December 11, 1978 closed, 
by another-Own Motion Determination which awarded claimant ad
ditional compensation for temporary total disability only.

In support of his request to again.reopen the claim, 
claimant's attorney subm.itted. a^'report from Dr. D.A. Ross, 
da.ted January 22, 1.979 , .Vyiiich indicated that claimant had in
fection of the left leg. '■Dr. Ross, stated claimant had been 
bo"^h^red for at least eight yea.rs with chronic throm.bophlebitis 
and ulceration involving this ],eft ,leg v;hich was- the result 
of the industrial injury of November 9 , 1,964 ..

The Fund furnished the Board with a copy of Dr. Ross' 
report and stated that it would .not oppose the reopening of 
the claim if the Board vjas of the. opinion that Dr. Ross' report 
was sufficient-. : ' = , ■

The Board • concludes,- after, reviev/ing the previous med
ical information in the file together with Dr. Ross' most re™ 
cent report of January 22,-1979 , that the -claimant's clai-iri 
should be.reopened. Claim.an t has - already received ;awards of 
compensation totalling 708 loss /function of ,the left foot and 
the .last av;ard of compensation 'for ^temporary total disability 
was from June 18, 1977 through November 6, 1978.

The Board concludes -that claimant's compensation , for 
temporary total disability should': commence as of the date the'claimant was hospitalized by’^Dr. Ross. The Board has 
not received information'with respect to the exact date the 
claim.ant v;as hospitalized but has been advised that claimant 
was in the hospital for approxim.atel.y nine days.

ORDER
Claimant's claim for an industrial injury•sustained on 

November 9 , 1964 is hereby-remandeq to the State Accident 
Insurance Fund to be accepted and for the payment of compen- 
'sation, -as 'provided by law, commencing on the date after Nov
ember .6, 1978 that Dr. Ross hospitalized claimant for treatment 
for his lower left leg and until the claim is again closed .pur
suant to‘'the provisions of ORS 656-. 278, less any time worked.
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APRIL 23, 1979

FRANK D. RAINES, CLAIMANT 
Kirkpatrick & Hov;e, Claimant''s‘Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

• SAIFCLAIM NO. HC 360467

Claimant suffered a compensable injury to his right 
leg,on March 6, 1972 when he siipped on some oil. He received 
chiropractic care initially. A lam.inectomy was later performed 
by'Dr. Misko. The claim was closed on December 26, 1972 with 
an award of 48° for 15% unscheduled neck disability and 15° for 
10% loss of the right leg.

Claimant was 61 years old at the. time of his injury and 
had approximately 30 years experience in his profession as a 
tool and die maker. As a child he had polio v;hich left a tre
mendous residual disability in the left leg; hov/ever, claimant 
felt his right leg was all right prior to. the 1972 injury.

On March 29, 1974, after a hearing, the Referee, found 
that claimant's right leg condition was due to the 1972 injury 
and'granted claimant compensation equal to 90° for 60% loss of 
function. The unscheduled disability award remained the same.

Claimant, on August 14, 1978, requested reopening of 
his claim due to aggravation. A Board's Own Motion Order, dated. 
September 12, 1978,.ordered time loss to be paid from March 8, 
1978 until closed pursuant to ORS 656.278.

Since this reopening claimant has undergone therapy on the 
right lea but his leg condition is now poorer than at the time 
of the March 29, 1974 order. The Orthopaedic Consultants, on 
February 13, 1979, felt the disability to the neck due to the 
injury was mild and the right knee was rated as mildly-moderate 
but minimal due to the injury.

On March 26> 1979 the Fund requested a determination of 
claimant's present disability. The Evaluation Division of 
the Workers' Compensation Department recommended that claimant 
have further therapy for the right leg under the provisions of 
ORS 656.245. They felt he had been adequately compensated for 
his disabilities. They recommended time loss benefits be paid 
from■March■8, 1978 through February 13, 1979, the date claimant 
was' found to be medically stationary by the Orthopaedic Consul
tants.

The Board concurs in this recommendation.,
^ ___ . _ ORDER

■ Claimant is hereby graYited compensation for temporarv 
total disability from March 8, 1978 through February 13, 1979, 
less- time worked. ^ ,
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Claimant's attorney has already been awarded' a reason
able attorney's fee by the Own Motion. Order of September 12, 1978. #

SAIF CLAIM NO. KA 963813 APRIL 23, 1979

NATHAN S. RANDALL, CLAIMANT
SAIF, -Legal Services,• Defense Atty.
Own Motion Determination :

Claimant suffered a compensable injury to his left leg 
in a logging accident on November. 9;, ' 1962 . After several-sur
geries, Dr. Plainer recommended that claimant be compensated 
for 50% permanent partial, disabili.ty. Apparently, the' file has 
been purged, but the Fund indicates that'an order dated October 
31, 1966 granted claimant compensation for 50% of the left leg.

• The claim was reopened in 1967 upon the recommendation of 
Dr. Comipton that claimant have more surgery. The claim v;as 
closed on June 24 , 1968 with no additional com.pensation for 
permanent disability. Claimant has ^ suffered from time to tim.e 
and has been paid tim.e loss benefits numierous times between 
December 1970 and March 1970'.

The claim was last reopened on June 5, 1978 for further 
benefits. On'^February 1, 3.979 'Dr.. Beals indicated that claimL- 
ant was doing somewhat better by, "babying" his leg and his con
dition was stable. On March.13, '1979 the Fund requested a deter
mination of claimant's present 'disability. The Evaluation Divi
sion of the Workers' Com.pensation Department recom.mended that 
claimant be granted time loss 'from-:June 5 , 1978 through August 
23, 1978 and from September 8, 1978 through February 1, 1979 
with additional compensation ecrual- to-25% loss of the left leg. 
This v/ould give claimant-a total-av/ard for 75% loss of the left 
leg. ' ;

The Board concurs in. this recommendation.
r'

ORDER . :
Claimant is hereby granted compensation for temporary total 

disability from June 5, 1978 through August 23, 1978 and September 
8, 1978 through February 1, -1979,• less time worked.

IClaimant is also granted compensation equal to 37.5® 
for 25% loss of the left leg. These awards are in addition 
to any and all previous av;ards granted to c-laimaht for his 
November 9 , 1962 industrial injury..;, #
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m RICHARD CUMMINS, CLAIi“lANT ■■Dye’ & Olson, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Order

CLAIM NO. WB 161566 APRIL 24, 1979

On March 8, 1978 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction 
and reopen his claim for an industrial -injury sustained on 
December 3, 1965 . The Fund opposed- claimant's request on the 
basis that his recent, back treatment v/as necessitated by a 
spinal fusion he had undergone in 1962 rather than the 1965 in
dustrial injury.

An order of the Board, dated May 26, 1978, referred 
claimant's request to its Hearings Division v;ith instructions 
to hold a hearing and determine whether claimant's present con
dition was related to his 1965 injury and, if so, if it repre
sented a v/orsening since the date of the last award or arrange
ment of compensation which claimant received for that injury.

A hearing was held on December 4, 1978 by -Referee Dan
ner v;ho recommended'that claimant's request for own motion re
lief be denied, .The Board, after fully considering the trans
cript, the medical evidence and the' Referee's 'recomm.endation, 
hereby affirms and adopts the findings of fact as set forth by 
the Referee in his reconmiendation, a copy of which is attached 
hereto and, by this reference, is made-a part hereof.'

ORDER
Claimant's request for own motion relief in connection 

with his injury of December 3, 1965 is hereby denied.

m

WCB CASE NO. 78-1798 APRIL 24, 1979
LILA DERKSEN, CLAIMANT
Dye & Olson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Reviev; by Claimant

Reviewed by Board Members V'Jilson and Phillips.
Claimant seeks Board review of the Referee's order 

which affirmed the Fund's deni.al of her claim for compensa
tion for a lipectomy done on November 3, 1977.
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" The Board”, 'after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER
.. :

The order of the Referee, dated December 5, 1978, is 
affirmed. . • '

WCB CASE NO. 77-7521 APRIL 27, 1879

FORREST ADAMS, CLAIMANT 
John Stone, Claimant's Atty.
SAIF, Legal Services, Defense 7vtty. 
Request for Reviev; by Claimant .

Reviev;ed by Board Members Phillips and McCallister.
■ i '

Claimant seeks review by tiie Board of the Referee's 
order which'affirmed the Determination^Order dated April 28, 1978 which had made no increase^of award of compensation for 
permanent partial disability over tlie initial Determination 
Order dated October 25,- 1977 . The, first Determination Order 
had av/arded claimant 4 8“^ for 15%; unscheduled low back disabil
ity. Claimant contends he' is permanently and totally disabled.

Claimant is 43 years old, he has a formal education 
consisting of two years of high ‘school, a GED and 40-50 college 
credits in liberal arts. .•He served three years in the army 
and his work background has beein in heavy manual labor, for the 
last 18 years with the present' employer.

‘ iOn January 11, 1974 claimant sustained a compensable in
jury to his low back while sv;inging a sledge hammer. He v;as 
'treated' by Dr. Edwards, an orthopedic surgeon, v/ho diagnosed 
an acute lumbar strain. Dr. Edwards also noticed theire had 
been a long history of low' back' complaints v;hich had led to 
operations on the lumbar spine. The last surgery was a fusion 
L3 to L5 -V'/hich was performed in February 1970. Apparently 
claimant had no' problem after his recovery from that surgery 
although he had been advised against returning to strenuous 
work because of his chronic ‘lowi back disability.

X-rays taken indicated a psuedoarthrosis at L4-5 level 
and the re-fusion was performed ,in August 1974 . Claimant was 
advised not to return to work v-ziiich required stooping, twisting, 
bending or to do any type 'of yig6fou5i manual labor. The medi
cal opinion was -that there' would be' a moderate degree of resi
dual disability. m
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ur. i-iarwooa, meaicai consuit.ant tor tne fund, examined claimant in July 1977 and stated the subjective symptoms and 
•complains v;ere not corroborated by the objective findings.
It V7as his opinion that claimant had a definite functional 
overlay.

Claimant was referred to the Northwest Pain Center in 
May 1977. Dr..Seres, upon • claimant's discharge, stated that 
there was significant disability-.with respect to the low back 
v;ith residual capacity, for light-to moderate work activity, 
fie found motivation to be a significant^ factor. The psycholo
gist v;ho examined claimant while he v;as at the Pain Center in
dicated that claimant' s ' participation was, at best, marginal •' 
and he had a tendency towards overuse of alcohol.

In May 1978 Dr. Tiley -released claimant for a job v/ith 
the employer, as a field data and measurement man, a- job which 
was described as involving mostly ligh^-type work.

In August 1978 Dr. Welch examined'claimant and v;as of 
the opinion that claimant could return to work but should avoid 
excessive bending, lifting,, etch

Claimant had been referred by the Vocational Rehabilita- 
-tion Divisi.on to a community college for insurance training but 
he stated he could not complete the course because of interrup
tions due to'medical 'treatment; furthermore, he was physically 
unable to si't for long periods of time as required. Later he 
coinple-tied a sales training course but was unable to find ejp.ploy- 
mie,nt. He. has applied for two sales jobs without success. He 
has also applied at the State Einplo^nnen't Office and the Depart
ment of Labor for work with equally poor results. Claimant 
testified that after liis first injury in 1965 and which recruired 
a fusion he returned to manual labor although he v;cis advised 
not to because he felt he could earn more money at that type 
of wor'k.

The Referee found that claimant has not held a full time 
job since his injury and, based upon the medical evidence, con- 
•clucled that claimant suffered from a chronic low back condition 
superimposed upon a pre-existing lov; back disease v’hich resulted 
in increased permanent impairment. Because of his- industrial in
jury the Referee found that claimant has been permanently ex- 

‘eluded-from a portion of the hccivy manual labor market but 
concluded•that■the award of 48° which represents 15% of the max
imum adequately compensated claimant for the decrease in his 
wage earning capacity. He affirmed the Determination Order.
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. ‘ The Board, on de novo review,
to his injury was a crew fcremcin v;ith 
cannot, because of the residuals of h 
turn to this type, of v;ork. Although 
lacks complete motivation, neverthele 
medical evidence and the evidence 'tha 
change the^ type of work’Which he was 
•prior to his injury and must nov; hake 
siderably less and curtails his poten 
Board concludes that claimant is enti 
sation equal to 80° which represents 
unscheduled disability. . ' • h

finds that claimant prior 
a gas company and that^ he 

is industrial injury,,re- 
it appears that claimant 
ss, after considering the 
t. claimant .has had to 
able to do and do well 
work which pays.him con- 
tial for advcincement, the 
tied 'to an 'award of cornpen- 
251 of-'the maximum for his

ORDER

The order of the Referee, dated .September 28, 1978, is 
modified. ‘ - • ■ •

Claimant is av;arded 80° of a maximum of. 320° for 25% un~ • 
scheduled low back'•disability. ThiS' award is in lieu of the 
award made by the Referee in hisjorder which in-all other respects 
is affirmed. . • , - ■

Claimant's attorney is £i''.?arded as a reasonable attoriiey's
fee for his services in connection, with this Board reviev; a sum 
equal to 25% of the additional compensation awarded claimant.by 
this order, payable out of* said ' compensation as paicl,- not to exceed 
$3,000. ^

WCB CA'SE NO. 77-6265 APRIL 27, 1979

ALFRED E, BERCOT, CLAIMANT 
William G. Whitney', Claimant’s Atty. 
Lang, Klein, Wolf, Smith, Griffith £■ 

Hallmark, Defense Attys.
Request for Reviev; by Claimant

Reviewed by Board Members Wilson and McCallister.

Claimant seeks Board reviev7 of the Referee^s order 
which affirmed the carrier's denial of'' his claim for an 
aggravation of his June 15, 1971 industrial injury.

The Board, on de novo review,' affirms and adopts the 
Opinion and Orders of the Referee, a copy of which are attached 
hereto- and,' by this reference, m.ade a part hereof.

ORDER

The orders of the Refereedated June' 22, 1978 and 
September 14, ],9 78, are affirmed- m
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WCB CASE NO. 78-3798

HERBERT S. BOLTON, CLAIMANT . .t:-.:.- 
Green & Grisv/old, Claimant's Attys. 
SAIF, Legal' Services, Defense Atty, 
Request for Reviev; by the SAIF

APRIL 27 ,. 19 7 9

Reviewed by Board Members Phillips and McCallister.

The State 'Accident Insurance Fund seeks Board reviev; 
of the Referee's order which found claimant to be permanently 
and totally disabled as a result of his December 5, 1974 in
dustrial injury.

The Board, after de novo reviev;, affirms and adopts the 
Opinion and Order of the Referee', a copy of which is attached 
hereto and, by this reference, is made a part hereof.

■ OKDER

The order of- the Referee, dated November-13, 1978, is 
affirmed.

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board reviev; 
in the amount of'$100, payable by the Fund.

VJCB CASE NO. 7 8-779 APRIL 27, 1979

SUZANNE BOYTER, CLAIMANT
Coons &. Andeirson, Claimant's Atty.
Samuel Hall, Jr., Claimant's Atty. 
Collins,, Velure, Heysell, Defense Attys. 
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.

Claimant see]'is reviev; by the Board of the Referee's 
order which approved the denial of claimant's claim by the 
employer and its carriei:.

Claimant, a 26-year-o].d Raimaj^n ope?-'ator, alleged tha!: 
a herniated low back disc which had been surgically removed 
on January 13, 1978 cirose out of and in the course of her-em
ployment. On December 1.9, 1977 she aJ.leged she slipped on a 
scrap of wood while pushi.ng a load of veneer. She signed a 
Cj.aim form on December 30, 1977 and the claim was denied on 
January 11, 1978.
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The alleged incident was unv;itnessed although there were 
four co-workers in 'a position to view cl£iimant during the course 
of her work on December 19 and all of them testified they did 
not see claimant slip and fall or otherwise sustain any injury 
on that date.

Some six to eight v.’eeks prior to this inci.dent claimant 
had been involved in a .physical altercation with another woman 
at the County Palace Saloo:;. One of the witnesses to this female 
brawl testified that claimant' told her that she had injured her 
neck and back as a resu.lt thereof. Another testified claimant 
had complained of shoulder pain following the fight.

Claimant v.’brked full sh 
19 77 and did' not seek medical a 
she.v;as seen by Dr. Streitz v;ho 
days previous, without incident- 
stated tnat at the time. he sav; 
in significant distress. On Ja 
ported that claimant stated she 
while pushing lumber in a cart 
p. m.

ifts on DeceiT±)er 1.9, 20 and 21, 
ttention .until Deeembcr 22 ;vhen 
recorded low back pain three 
of- injury or work trauma,' Me 
claimant on December 22 she was 
riua.ry 11, 19 78 Dr. Straits re- 
recalled falling on something 

on'December 19, 1977 at 4:00

Although tv/o of the'co-v.^oidcers did not" personally like 
claimant none of the four who testified had any apparent stake 
in the outcome of claimant's claim.' The'Referee found no ex
pert medical opinion in the .-record causa.lly connecting a slip
ping incident on December.19, 1977 with the herniated disc, con
sidering the intervening. v;ork witliout observable symptoms.

He concluded that claimant had not proved by the prepoii- 
derance of the evidence that the herniated disc was materially 
caused by a slip at work on December 19, 1977.

The'Board, on de novo review, concurs with the co^iclusion 
reached by the Referee. The evidence, indicates that each of 
the four co-workers who testified was at a worJc station where 
he or she could clearly observe the actions of claimant; none 
had any reason to testify 'adversely to claimant although, ad
mittedly, tv7o of the four did not like her personally.

On December 22, 1977 claimant visited her dentist's office 
and the dental assistant testified that she v/as present when 
claimant stepped, into the dentist's chair without assistance 
nor did she appear to be in'any particular pain.' Contrary to 
claimant's contention tlsat she e.xperienced back pain from Dec
ember 19 through December 21, her co-v/orkers consistently 
stated that • claimant did not refer to being in any pain on the 
days fo.llowing. the alleged inc.ident: of December 19. One of the 
V7itnesses testified that she took' coffee breaks with claimant 
during the three days fol];Gwing December 19 and at no time did 
claiinant make any complaii\ts about: her back. This testimony 
is bolstered by 'the“ testimony of 'otVier co-workers, one of v;hoin 
stated that claimant, in leaviiig work on December 21, was in 
an ebulient mood, and was ''j ust^’kind of bouncy and swinging 
around". . -54-
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m
With regard to the altercation in the saloon the testimony 

is not only abundant but it is consistent that claimant iriade 
numerous complaints of nech and' shoulder pain folJ.ov/ing the 
fight. There is no explanation of clcnimant's failure to timely ■ 
report her alleged injury of December 19. Claimant admitted that 
she was aware of prominently posted signs concerning the impor
tance of ‘reporting industrial injuries.

The burden is upon cJ.aimant to establish that her :J-n- 
juries v.’ere attributcible to an industrial injury; claxinant failG;d 
to establish, by a preponderance of the evidence, that her her
niated disc was materially caused by her hciving sl-ipped and fallen 
wliile at work on December 19, 1977. The Referee correctly af
firmed the denial of her claim.

ORDER

The order of the Referee, dated September 29, 1978, is 
affirmed.

SAIF CLAIM.no. C 57291 ‘ APRIL 27 , 1979

KENNETH 0. BR7VND0N, CLAIMANT 
SAIF, Legal Services, Defense Atty 
Own Motion Determination

ClaijDant sustained a compensable injury on January 21, 
19G7 wheri he suffered a v/hiplash injury as a result-of an-'auto-, 
mobile accident while v/orking for the Oregon State Police; A 
laminectomy was performed on May 16, 1967 and his claim was 
first closed on October 10, 1967 v/ith an av/ard equal to 48° for 
15% unscheduled disa.bility.

Apparently claimant received no treatraent until September 
27, 1976 v/hen he 'was seen for left' shoulder bicipital tendinitis 
In November .1976 claimant complained of neck' problems. On March 
1, 1977 authorization to do an anterior cervical fusion at C5-C6 
on March 1C, 1977 was requested. Because claimant's aggravation 
I'ights had expired and also because its file indicated interven
ing incidents, the Fund re.fr.sed'to reopen claimant's claim. 
Claimant requested a hearing. The Referee found claimant's 
ciggravation rights have expired but he found the Gi.irgery was re
lated to claimant's -1967 injury and ordered the Fund to pay for 
any medical expenses under ORS 656.245 from September 7, 1976 
forv/ard. This order v;as affirmed by the Board.
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'On September 15, 1S7B claimant requested the Board to 
exercise its ovm motion j urisdj.ction and reopen his claim. This 
was done by an order dated December. 6, 1978 which remanded the 
claim to the Fund for payment o'f compensation coi-omencing Septem
ber 27, 1976.

A medical reoort of Or. Bert's, dated January 24, 1979, 
indicates that claimant was then only capable of light to. light- 
moderate v7ork with no lifting oyer. 30 pounds, no frequent stoop
ing and bending and no prolonged sitting.

Claimant went to work on October 1, 1978 for Gold Coast 
Securi.ty performing a job v.dii.Ci'i apparent.ly a modification of 
his original career goal. i

On March 27, 197.9 the Fund reque.sted. a determination 
of clalimant' s present disability. The Evaluation Division 
of the Workers' Compensation Departm.ent recoram.ended that claim
ant be granted additional temporary total disability compen
sation from September 27, 1976 through September 30, 197S, 
less time v^orkedp and an additional award of compensation 
equal to 64'^ for 20% unscheduled disabilitv for a' total of 
35%.

The Board concurs in, this recomm.endation.

ORDEK
Claimant is hereby granted compensation for temporary 

total disability from September 27, .1976- tlirough September 30, 
1978, less time v;orked, and compensation equal to 64° for 20% 
unscheduled permanent partial disability. These av;ards are in. 
addition to all awards previously grantbd claimant for his Jan
uary 21, 1967 industrial injury.

Claimant's attorney' iFi hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the increased com.PGnsati.on 
for permeinent disability granted by this order, payable out of 
said compensation as paid, not to exceed $3,000. Claimant's 
attcorney has already been given an attorney's fee for obtaining 
the avrard of compensation 'for tom.porary total disability granted 
by the Own Motion Order of December 6, 1978.
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•1504

STEPHEN BUFORD, CLAIMANT 
Stephen C. 'Yates, Claimant’s Att^^. 
SAIF, Legal Services, Defense Atty. 
Cheijey. Kelley, Employer’s Attys.

APRIL 2' 1979

lister.
Reviewed by Board Members V?ilson, Phillips and McGal'

The employer seeks Board review of the order of the 
Referee which affirmed the denial of claimant's claim by the 
State Accident Insurance Fund and remanded claimant's claim 
for aggravation to the employer to be accepted and for the 
payment of compensation, as provided by law, until claim cloS' 
ure. ' ■ • ■

m

Claimant suffered a compensable injury to’ his back on 
September 7 , 1977 while employed by Ed'^\'ard Hines 'Lumber Com
pany, hereinafter referred to as Hines. The cla'im was accepted 
and, after conservative treatment by Dr. Surflueh, it was 
closed by a Determination Order dated November 25, 1977 which 
granted claimant compensation only for time loss.

Claimant ceased working for Hines on^October 16 and 
commencing working for the F::iendly Street Garage 'in Eugene, ' 
hereinafter referred to as Friendly, v/here he did some light 
lifting. Claimant denies that he had any new back ‘probl.ems 
while working for Friendly but that his back seemed to get 
.worse and caused him difficulty.

Because of his back proble:ms claiiric^nt filed a claim for 
aggravation v;itl). Hines, contending that his present problems 
were the result of his September 1977 injury. Hines denied the 
claim on January 17, 1978.

The Fund furnis'he'd VJorkers' Compensation, coverage, for. 
.Friendly and although c.laimant did not submit a claim to it 
for any industrial injury a claim form (801) was subm.itted by 
Friendly. This'c.laim stated that claimant was hurt at liome 
and not on the job. On January 31, 1978 the Fund issued a . 
denial. Claimant did not request 'a hearing on this denial, 
stat.i]ig that he had never filed a claim against Friendly.

m

.Hines contended that after claimant terminated his 
employment with them there were at least two events which 
caused additional symptoms in claimant; Inis J.iftijig efforts 
'while working for Friendly and an incident which occurred on 
or about December 10, 1977 when claimant w^as lifting a calf.
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' Dr. Stainsby, upon being deposed, expressed-his. opin
ion that claimant's problems' were related to his original 
injury while working for.Hines although.he did feel that' the 
lifting at Frrendly could cause an acceleration.of the symp
toms as could the’lifting-'Of the calf. m

Claimant testified that the last two.vdays, he worked 
for Friendly the shop was moved to' a nev; location but he was 
not involved in the moving. • . '

The Referee concluded that there was no evidence that 
the Fund had any responsibility for claimant's present condition; 
there was no medical evidence nor lay evidence to justify a find
ing that any traumatic incident occurred while claimant was in 
the employ of Friendly. ..Claimant's testimony was that his back- 
bothered,him continuously since the September 1977 injury.

Claimant ultimately submitted to back surgery performed 
by Dr. Stainsby. Dr. Stainsby stated that the surgery would have 
been required regardless of the events in which Hines alleged 
the claimant was involved after leaving his employment with them.

The Referee, having found no evidence that the Fund v;as 
responsible for cla-imant's ;Condition, affirmed its denial and 
•stated that the issue raised by the Fund as to whether claimant 
had shown good cause for failure” to appeal the denial v;ithin 60 

V'w'as , 'therefprey'-moot.
The Referee, relying heavily on the. opinions expressed 

by Dr. Stainsby, who eventually .became claimant's' treating 
physician, found that claimant^had suffered an aggravation of 
his Septemcber 7, 1977 injury while in the employ of.Hines.
-Dr. Stainsby, in his depositionindicated that: in his opinion 
claimant's condition was a.classic-herniated disc syndrome.

The Referee concluded that the 'claimant was a credible 
witness .who- testified that he had',.had back; problems since the 
initial injury in September 19;77 and that nothing traumatic had. 
.occurred while he v/as emploved-.by Friendly which could have ac
counted for these back problems. Claimant testified that with
respect 
tall of 
weighed 
Referee

to the calf liftincj'rincident all he did was to hold the
the calf and two other people lifted the .animal which 
approximately 150 pounds'. . Based on the foregoing, the 
remanded claimant's. aggravation claim to Hines for ac

ceptance .•

The majority of the Board, on de novo review, agrees 
v;ith the findings and conclusions of the Referee. Dr. Stains
by' s dex.)osition, taken- in its entirety, indicates clearly that 
the cause.of claimant's surgery' was his injury on September 7,
1977 while working for'Hines, According to- Dr. Stainsby, once
this' i.njury "Occurred there was' iio way to avoid-the ultimate 
necessity for surgery; any activity of any kind v;ould produce 
symptoms but regardless of v;hat activities claimant engaged in 
the progre:'>sion was going tog.’occur and,, ultiinately, surgery 
would be rc^quired. ■ -58-
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.The majority of the Board finds no evidence of any 
intervening 'independent event, either in the nature of 'an in
dustrial injury, or a non-industrial accident, v;hich v/ould 
break the chain of the progfessiye worsening of claimant's 
condition since the date he was originally, injured' on Septem- 
.ber 7, 1977: ^

ORDER

firmed.
The order of the Referee, dated December 1, 197.8, is af

9

Claimant''s attorney is- awarded as a reasonable- attorney' s- 
fee for his services at Board revi.ew a sum equal to $150, pay
able by the employer, Edward Hines Lumber Company.

. Board Member McCallister dissents as -follows:
I agree with the majority regarding the Fund's denial.
I disagree with the majority regarding the Hines Lumber 

Company denial. I would reverse the Referee and reinstate 
the Hines' denial.

In this case the claimant has sustained a non-industrial 
intervening injury.

The' claimant sustained a compensable injury to his low 
back at Hines Lumber Company on September 2, .1977. .Dr. Zurflueh 
diagnosed "lumbar strain and discogenic spondylosis L5-S1". 
Claimant was returned to his regular job'without limitations and 
without permanent impairment-. " ,

'The claimant subsequently terminated his employm.ent at 
Hines Lumber Company. He moved to Eugene where he secured employ
ment with Friendly Street Garage.' He worked without time loss or 
medical treatment through December 9, 1977.

On December 10, 1977 the claimant, while at home, "hurt 
his back lifting a calf". This fact was reported to the.claim- , 
ant's employer December 12, 1977 v/hen his wife called to advise 
the claimant v.’ould not be able to come to work. At the hearing 
the claimant testified that his condition continued -to worsen 
after this' calf lifting incident and he had to seek medical at
tention . . ' ' . . •

Claimant v/as examined by Dr. Bond December 14, 1977. He 
advised Dr. Bond that on December 10, 1977 at 5:00-p.m. he "bent 
over to lift" "at home" and experienced ,"lower back pain".' Dr. 
Bond .diagnosed "acute lumbar strain with hip deformity to•the 
right" (underlining for emphasis).
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Dr. Sbai.nsby, in his deposition, testified after the 
Hines' injury claimant exp€?riencec{ no leg pain. He further 
testified claimant's disc v;as extruded around the time claim
ant's leg pain appeared. Claimant; had leg pain after the 
December 10, 1977 incident at home.’

There are material differences between the Hines Lum
ber Company injury'and the calf-lifting injury. In the Plines 
injury the symptoms of diminished; ref lex was on the 3, e f t; claim
ant had .recovered -from that injury as is indicated by his appli
cation for employment at Friendly Street Garage and previously 
by medical- j;eports submitted by Dr. Zurflueh. The home injury, 
on the other hand, v;as acute, the referred pain .was on the,right,
it becam.e materially worse- in a com.paratively short time span 
resulting in.disability and the need for surgery.

• The December 10, 1977 injury wvas what brought the claim.- 
ant to surgery; the September 2, 1977 injury at Hines was at 
best a remote cause.. The material worsening of the claimant's 
condition arose out of the last injurious exposure and but for 
that fact it is speculative as-to v;hether he would ever have 
required surgery or would- ever have again become disabled.

The Hines Lumber Company's denial should be reinstated

mWCB-CASE NO. 77-2689 APRIL 27, 1979

JUNF.B. ELLIS, CLAIMANT 
Alex Christy, Claimant's Atty.
SAIF-, Legal Services, Defense A-bty. 
Request for Reviev; by Claimant' , ; -

Reviewed by Board Members Phillips and McCalliste;

Claimant requests review by the Board of the order of
the Referee which denied claimant's cldim. Claimant contends
she is entitled to temporary toial disability compensation 
from February 15, 1977, when compensation was terminated by 
the Second Determination Order,, ; to November .4, 1977, V7hen her 
claim was reopened for vocational rehabilitation.

••

Claimant wv-is employed as a greenhouse worker. On Nov
ember 13, 1974 she sustained-a'compensable back and right leg 
injury as the result of-'a fall. The claim was initially closed 
by a 'Determ.ination Ordo.i' dated March 3, 1975 which granted 
claim.ant com.pensation for ttnnpofaj.'v' total disability from Nov
ember 14 , 1974 th.fough Decamber ■ 4 , ; 1974 , less time w’orked.

m
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On June 29, 1976 a denial of claimant's .claim of aggra
vation was made and, on August 24, a hearing was held at the 
request of claimant on this issue. By a stipulation approved 
on October 8, 19 76 claim.ant;''Shclgim was reopened with time loss 
commencing May 12, 1976 and the request for hearing was dis
missed. •

Claimant's family doctor, Dr. Pitman, referred claimant 
to Dr. Nash who, on June 28, 1976 , diagnosed cervical myofascJ.al 
injury, carpal tunnel syndrome, right. On June 30, 1976 claim
ant was, hospitalised and underwent a, myelogram which revealed 
L4-5 filling defect and bilateral filling defect Ll-2. No sur
gery was recomjnended.

Dr. Nash continued treating claimant with physical ther
apy and found her precluded from her regular occupation. By 
letter of December 20, 1977 Dr. Nash found claimant had "achieved 
maximal medical benefits".'. The claim was again closed by' a Sec
ond Determination Order which granted claimant compensation for 
time loss from May 12, 1976, per the stipulation, through Feb
ruary 15, 1977 and an award of 32^ for 10% unscheduled disability

Claimant came under the care of Dr, Manley 'in June
1977.and in his report-of August 18, 1977 Dr. Manley indi
cated claimant had progressed fairly well until June 1977 
v/hen her problems increased in the intrathoracic area.' By 
July, claimant w'as experiencing headaches with shoulder pain.
Dr. Manley started claimant on an active program of physical 
therapy. By October 1977 claimant’s condition had improved and 
vocational rehabilitation was recommended.

On November 4, 1977 cla.i.mant was placed' in an author
ized program of vocational rehabilitation and her claim was 
reopened.

On May 1, 1978 Dr. Manley reported that v;hen he first 
had seen claimant on August 11, 1977 she v.’as totally, disabled 
on a temporary basis.

On July 18, 1978 Dr. Pitman reported thcjt-to the best 
of his knowledge claimant was not capable of gainful employ
ment from February 15, 1977 through August 11, 1977.

The Referee found claimant's condition v;as medically 
stationary on December 20, 1976, the date of Dr. Nash's report, 
and that she had been awarded almost two months more temporary 
total disability compensation than that to v/hich she was en
titled. He found claimant's claims should be disallowed.
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The Board, on de novo reviev.% finds claimant's condi
tion was medically stationary on- December 20, .1976, hov;ever, she 
v;as not entitled to compensation for temporary - total disabilidcy 
between that date and August 11, 1977 when Dr. Manley found 
claimant was temporarily and totally disabled. Claimant is en
titled to compensation for temporary total disability from 
August 11, 1977 to November 4, 1977, the date her claim was 
reopened for voc a t i ona 1 i* eli a b i 1 i t.a t i on.

ORDER•
The order of the Referee, dated November 13; 1978, is 

modified.

Claimant is hereby granted compensation for temporary 
total disability from August: 11, 1977 through November 4,, 1977

The State Accident Insurance Fund is hereby allowed to 
offset any overpayment cf temporary total disability granted 
by the Determination Order against the compensation for tem
porary total disability granted by this order.

Claimant's attorney is hereby granted, as a reason
able attorney's fee, 25% of the increased compensation granted 
by this order, payable outiMDf said increased com.pensation as 
paid, to a maximum of. $750.5.

WCB CASE NO. 77-5791 APRIL 27, 1979

PETl^ F. LZaCKEY, claimant 
Fredrickson', Weisensee & Cox, 
Claimant's Attys.

Don Swink, Defense Atty. 
Request for Reviev; by Employer

Reviewed by Board Members Wilson and McCallister

The employer seeks Board review of the Referee's order 
v;hich granted claimant .compensation for permanent total dis
ability re.suitinq from an. industrial injury suffered on January 
10, 1977.

The Board, after-de novo review, affirms and adopts the 
Opini.on and Order cf the Referee, a copy of which is attached 
hereto and, by this referebnce, is made a part hereof.
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ORDER
The.order of the Referee, dated July 24, 1978, is affirmed
Claimant *s attorney i'S-‘hereby granted a reasonable attor

ney's fee for his services in connection with this Board review 
in the amount of $350, payable by the carrier.

WCB CASE NO-. 78-3979 APRIL 27 ,. 1979
WILLIAM LEAD II, CLAIMANT 
David W. James, Jr., Claimant's'Atty. 
SAIF, Legal Services, Defense Atty. 
Lang, Klein, -Wolf, Smith, Griffith & 

Hallmark, Insurer's Attys.
Order of Dismissal

-A request'for review was received by the Board on Jan
uary 5, 1979 from the employer seeking review of the Referee's 
order .entered in the above' entitled matter.

Although 'the request for review was timely, a copy of 
said request v;as not mailed to the State Accident Insurance 
Fund within 30 days after the date of the Referee's.order as. 
required by ORS 656.295(2).

THEREFORE, the employer's request for Board review is 
hereby dismissed and the order of the Referee is final by oper
ation of law. • '

WCB CASE NO. 78-4836 APRIL 27, 1979
MAY GRACE MEISNER, CLAIMANT 
Tom Hanlon, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Request;for Review by Employer 
Cross-appealed by Claimant,

m

Reviewed by Board Members VJilson and McCallister.
The employer requests review by the Board of the order 

of the Referee v;hich awarded claimant 64° for 20%. unscheduled 
low back and hip disability.
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m
Claimant cross-appeals, contending no Order on Review 

should be issued until the examination of claimant by the Ortho
paedic Consultants as requested by Dr. Harris has been comq 
pleted. She contends the issuance of an Order on Reviev; would, 
foreclose her aggravation rightsy

Claimant, 56 years of age, was employed as-a crab shell 
picker on December 12, 1977 when she slipped on a wet floor and 
fell, landing on her back. Dr.McCallig diagnosed acute con
tusion and sprain of the lumbar and thoracic areas. Exam.ination 
by Dr. McCallig on December’27 revealed no objective findings 
for claimant’s complaints.

An examination of claim.ant by Dr. Harris on January 9,
1978 showed range of motion to be 90° flexion with claimant 
touching her toes without difficulty? full extension and lateral 
bending v;ithout significant pain'. Dr. Harris recommended a 
corset and physical therapy. Hopefully, he could then convince 
•claimant to return to v;ork. • •

On March 10, 1978 Dr. McVay examined claimant and diag
nosed contusion, thoraco-lumbar spine, resolved and ischial 
tuberosity bursitis, bilateral. Claimant did have degenerative 
arthritis not related to the December 1977 injury but due to her 
age. Claimant had no permanent residuals from the injury.

On'.'March 22, 1978'Dr. Harris'-.released claimant for‘ work 
but stated she must avoid repeated stooping or heavy lifting.

On May 4, 1978 a'Determination Order granted claimant 
time loss benefits only.

On October 8 , 19 78 Dr.-'McCallig reported claimant had ■ 
quit her job in July and by August 16 had recovered almost 
completely. Claimant's condition was not stationary at that time but there would be ho permanent impairment.. ^

On October 9, 1978 Dr. McCallig indicated the injury of 
December 12,' 1977 was, at the present time, not the cause of 
claimant's inability to resume her occupation. He indicated 
symptoms referrable to her fall did) not 'last longer than several 
months after the initial injury. , •The injury itself caused only 
a temporary flare-up of her arthritic condition.

Claimant testified at the hearing that since she quit 
working she hasn't been able to-do,, anything. Claimant has 
an eighth grade education? her past work experience consists 
of working as a child's governess,,a welder's helper in the 
shipyards, a dishwasher and a waitress.

The Referee doubted claimant's credibility but felt she 
had sustained some loss of v/age earning capacity as a result of 
her industrial injury and he granted her an award' of compensation 
equal to 64° for 20% unscheduled disability.
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The Board, on de novo review, based'on the medical evi
dence before it, finds that claimant has sustained no permanent 
.partial disability. Therefore, the Determination Order of May 
4, 1978 is reinstated and the’issue raised by claimant's cross
appeal becomes moot, ' •

ORDER
The order of the Referee, dated October 19, 1978, is re

versed .
The Determination Order, dated May'4, 1978, is affirmed.

WCB CASE NO. 73-5261
MARIE K. NEELY, CLAIMANT 
Rask & Hefferin, Claimant''s Attys. 
Souther, Spaulding, Kinsey/, Williamson 

& Schwabe,' Defense .Atty.
Request for Review by Claimant

APRIL 27, 1979

' Reviewed by Board Members Wilson and McCallister.
Claimant seeks review by the.Board of the■Referee Vs 

order which awarded her 160°. for 50% unscheduled low back 
disability. Claimant contends she is entitled to a larger 
award for her disability.

Claimant, who was 65 years old at the time of the in
jury, was employed in the housekeeping department at Providence 
Flospital when she injured her lov; back on November 28, 1977.
Dr. Wade treated claimant conservatively until February 13,
19 78 vdien he found her to be medically stationary.

On April 25, 1978 claimant was examined by the physi
cians at Orthopaedi-c Consultants and her impairment v;as rated 
as mildly m.oderate insofar as it relates to the industrial in
jury.

On June 20 , 1978 a Determination Order closed claimant’’s 
claim with an award of compensation for temporary total disabil
ity from November 28', 1977. through February 13, 1978 and compen
sation equal to 112° for 35% unscheduled low' back- disability.
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Claimant testified that, in accordance with plans that 
she had made prior to her injury,.she had.retired in January 
1978, but she stated she had intended and had arranged to work 
part time, on call, in the housekeeping department filling in 
for regular employees v;ho were ill or on vacation, etc. She 
felt she would probably be called to v;ork two or three shifts 
a week. .The Referee found no rea.son to doubt claimant's .testi
mony; he found her to be a credible witness.

'Claimant has completed eight grades :Of school and at
tended night school for tv;o v-zinters to learn secretarial skills. 
The Referee found no evidence to indicate her intelligence or 
her adaptability were less than^average,

iClaimant testified she still had constant low back pain 
v/hich affected her legs; at times it was worse than at other 
times, and she ..is unable to walk ^for any great distance or for 
any length of time. -.She stated that standing, sitting or driving 
a car- aggravated her symptoms ^'and that lifting would increase her 
pain. Also, if claimant bends over, she has difficulty 
straightening up. - ' '

The Orthopaedic Consultants were of the opinion claimant 
could not return to the activities required by her wo.rk prior 
to the.injury. They evaluated'her loss of ^function as.mildly 
moderate v/ith all' of' said loss of function related to her indus
trial injury. mThe Referee concluded thcit claimant' s , earning capacity had 
been reduced 50% by her -compensabj.e injury. He found that all ot
her subjective symptomatology- asj well as her testimony at the hea.r- 
ing were fully supported by -objective medical findi.ngs.

iThe Board, on de novo revievz, finds that claimant has vol
untarily retired from the' labor market. There are m.any jobs of 
a light nature which clainiaht is. physically able to do if she 
wants to do them.. The evidence indicates that at the time of 
the- hearing claimant had discontinued treatment for her back,
•she liad had no treatment -since [February 1978, almost nine months 
prior to the hearing. In February 1978 her treating physician 
reported tha't claimant had improved and that she vzas able to 
ani5ulate; also, she was able to-do- most of her work at home and 
that she would shovz slow improvement in her symptoms. The m.edi- 
cal evidence reveals that claimant-'s obesity obviously is inter
fering with her recovery.. ‘ •

• In this case, the medical evidence consists of the repo.rt 
of Dr. Wade and the physicians at: the Orthopaedic Consultants.
The rating of the latter has already been mentioned. Dr. Wade 
did not express ah opini.on on extent of disability but his final 
diagnosis vzas acute lumbar spzrain with no disc involvement vzith 
no need for-surgery. ' ^ ' y m
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■ . . ■ Claimant admittedly had made a decision prior to her in
jury, to retire on January 1, only job in which • she
was . interested subsequent' .to^'lier retirement was the part time 
"fill-in" employment at her old job. She showed no interest in 
any other'jobs and made no attempt after her injury to determine 
if she could do any jobs which were within her physical and men
tal ‘capacity to do.

The Board concludes that claimant vras adequately com- • 
pensated for her loss of wage earning- capacity as a result of 
the industrial injury by the award of 112° v;hich represents 35% 
of the maximum allowable for unscheduled disability.

ORDER

The. order of the Referee, dated November 15, 1'978 , is 
reversed,

c *The Determination Order"", dated June 20, 1978, is rein
stated in its entirety. ■ ' ’ * .

WCB CASE NO. 78-1744 APRIL 27, 1979

WILLIAM H. PATTERSON, CLAIMANT 
Lang, Klein, Wolf,- Smith, Griffith & 

Hallmark, Claimant's Attys.
SAIF, Legal Services,. Defense Atty. 
Request 'for Review by the SAIF

Reviev;ed bv Board Members Wilson, Phillips and McCal-
lister.

The State Accident Insurance Fund seeks Board review 
of the Referee'-s order which remanded claimant'-s claim to it 
for acceptance and payment of compensation to vdiich he j.s en
titled. Penalties and attorney's fees were assessed against 
the Fund.

The majority of the Board, after de novo reviewg affirms 
and adopts the Opinion and Order of the Referee, a copy of which 
is attached hereto and, by this reference, is made a part hereof

ORDER •

m
The order o'f the Referee, dated October 10, 1978 , is 

affirmed.
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Claimant''s attornay is hereby granted a reasonable attor
ney's fee for his services in connection with this 'Board reviev/ 
in the amount of $^00,payable by the Fund.

r NOTICE T0‘ ALL PARTIES^: This order -is final unless within
30 days after the date of mail-ing of copies of this order to the 
parties, one of the parties appeals to the' Court of Appeals for 
judicial review as provided by ORS 656.298.

Entered at Salem, Oregon and copies mailed to

William Patterson,- 222 NE 126th Ave. , Portland, OR 97230
Lang, Klein, Wolf, Smith, Griffith & Hallmark, Attorneys,- One SVJ Columb

; ■ ' ‘ Portland, OR 97258
Rural Fire Protection District No. 10, P.O. Box 16368, Portland, OR 972 
State Accident Insurance'Fund, Claims Div,, Salem, OR 97312 
SAIF, Legal Services, 400 SE^Kigh, Salem, OR 97312

Board Member. Robert L. McCallister dissents as'follows:

I disagree with the opinion of the majority, 
verse the Referee and reinstate the Fund's denial.

I V70uld re-

The key to the issue, of com.pensability in this case is 
found in the definition of an occupationa-1 disease.

"[ORS] 656.802 (1) ’As used in ORS 656.802 to 
656.824, 'occupational disease' means:- #
"(q) Any disease or infection which arises 
out of and. in the .Svcope of the employment, 
and to which an employe is not ordinarily
subjected or exposed other than during a 
period of regular cictual employment therein" 
(Underlying for emphasis) .'

tor;
There is overwhelming evidence in this case tliat'the fac- 

which contributed to the claim.ant's "mental sta'be" are not 
distinguishable from factors he v;as ordinarily subjected to out- 
side the course and scope-of his employment. Certainly the 
"work pressures" v;hich claimant• preceived are but one piece in 
a complex puzzle. If the "v;ork pressure" V7as significantly dif
ferent to 'permit a clear distinction V7hich v7ould isolate it from 
those pressures he W’as ordinarily■ subject or exposed to, then 
this- case might be compensable. But the claimant has not shown
that to be the case. Personal'inadequacies, and the results
thereof, in our complex•society- are not unique to the work place 
nor to this claimant. The pressures to which the claimant as
serts he cidversely reacced are no-different from .exposure's the 
public (society) at large ‘a,.rG subjected on a random basis deter- 
mined by one's circumstances at a given time or period of time. 
The v7ork relationship then becomes nothing m.ore than coinci
dental. The exposure(s) are but' different in character not -in 
substance. m
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'In this case, the claimant's reaction to his total en
vironmental pressures were found to be "acute anxiety disorder 
with depressive elements" most^dikely the result of the claim
ant's reaction to his• life statiis due to his "chronic obsessive 
compulsive personality". The.record reflects pressures outside 
the work environment materially contributed’to his situation.

Dr. Colbach, in his report of December 6, 1977 states:

"He perceives his department as not being sup
portive enough to him. He has knocked himself 
out for them, and ^ doesn't think they care 

" enoughThus his symptoms. Does this make his
symptomtatology work related? I don ' t' know if I 
can really answer that.- He certainly~^as not 

' been exposed to any particular stress. He has 
taken on a great number of burdens within the 
department, usually by choice.He might not be • 
having these sym.ptoms at this time- TT his super- ,
iors within the department had paid more atten
tion to this man's -own particular psychological 
needs!-' (underlying for emphasis) .
We must'examine whether the employment■under circum

stances of "no particular stress" and assumption of a great • 
number of burdens, "usually by choice" as well as other "per
ceived pressures" set in'motion .forces which create a'suffi
ciently unique "job climate" to produce a compensable pscholo- 
gical disease. In„so doing, the "job climate" should.be one, 
in terms of psychological stress, to which the claimant would 
not be subjected or exposed outside the course and scope of 
his employment; .that, is, "during a period of actual employment". • 
In this case, -the claimant fails to do so, excpet perhaps to 
point out the untoward results which may occur when this claim- , 
ant's situation is analyzed in light of the Peter Principle.

The claimant's psychological stresses on the job, when 
compared to stresses off the job, though different in cha-racter 
cannot be said to differ in substance. To assign special sig
nificance to work stress (if it exists) when non-work stresses 
are pre-existing and equally in evidence would be to indulge 
a natural inference where none exists.' -

I find the claimanthas not met his burden of-proof that 
any work stress to which he may have been exposed was sufficient . 
to support compensability under'ORS 656.802 (1).

I would reverse the Referee and reinstate the Fund's de
nial'.
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CASE NO. 78-3522 APRIL 21, 1979

MARVIN B. PHELPS, CLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Galton, Popick & Scott, Defense Attys. 
Request for Review by Claimant

m

Reviewed by Board Members V?ilson and HcGallister.

'.Claimant seeks Board reviev; of the Referee's order which 
granted claimant an award'equal to 32° for 10% unscheduled .low 
back disability.

Claimant was employed as a package delivery driver by 
United Parcel Service when a prior- lov? back injury became symp
tomatic. His family doctor referredhim to Dr. Bachhuber and 
subsequently he was given conservative'treatment and/or exam
ined by several other physicians..

Claimant v;as later enrolled at Callahan Center after 
claim had been .closed.and claimant had requested a hearing 
thereon. The claim was closed on May 1, 1978 with an award 
-compensation for temporary total disability only.

hi,

of

The initial request for hearing was filed by one law firm 
and later- claimant changed attorneys and- was actually represented 
at tile hearing by the second Iciv; firm. The first firm, filed 
a statutory lien for at-t:orney’s fees for 25% . of any additional 
compensation granted in excess of the Determination Order of 
Hay 1 , 1978, therefore, this becam:e an additional issue before 
the Referee.

After his injury of December 27, 1977 claimant returned to 
work for the same em.ployer as a pick-up and delivery d.r'i'ver on 
August 28, '1978 . Claimant is 34 years old and has completed ap
proximately one year of college. He has been employed by the 
present employer since he v/as 21 and' has h^id verq^ little exper
ience in other types of v;ork. The Referee found that there Wcis
very little evidence of cla'imant's aotitude but that his intel
lectual cibility had been estimated to be high-average.

Claimant-testified that he had been unable to rest v;ell 
since his injury and he had. to change positions v;hile in bed 
approximately'every 15 minutes. He_states that he takes.pain 
medication about twice a V7eek,, hcv;ever, he is active with, the 
Boy Scouts and this activity takes up about 10-20 hours of/his 
time each-m.onth. Claimant! also works part time as an em.eraency 
medical technician for the fire department but he -testified he 
did not lift over 30 pounds and that if he m.aint^irned -one posi
tion too long he had pain.

m

m
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Claimant was examined by the physicians at the Orthopae

dic Consultants v;ho rated his total loss of function of the back 
as it existed at the time of the examination as m.ildly moderate 
and, as due to the injury, as-'niild. Claimant contends he is 
entitled to an award' for mildly moderate disability on' the basis 
that the award must include prior conditions but the employer 
contends that it is only responsible for the mild disability re
sulting from, the industrial injury.

The Referee accepted the contention advanced by the em.- 
ployer and, based upon the evidence, found claimant v/as entitled 
to an award of 32° for 10% unscheduled low back disability as 
a result of his industrial injury.

On the second issue relating to the payment of attorney's 
fees,'the Referee was of the opinion that each attorney was en
titled to 25% of the increased compensation obtained by his ef
forts and in the present case there wasn't any evidence that 
claimant's first attorney obtained any benefit for claimant nor 
perform.ed any service - other than to request a hearing. He con
cluded that because a. request for hearing v;as not an automatic 
guarantee of increased compensation and because attorney's fees 
could be av/arded only out of-increased compensation v;hich the 
attorney was instrumental in obtaining that the entire attorney's 
fee in this case should be av/arded to the second law firm.

The Bo^ird, on de novo review, finds that cl.aimant received 
some-help from Callahan Center and that although he has returned 
to v.’ork he does not, nor is he able to, run a regular schedule 
such as he did prior to his industrial injury. The Board also 
notes that claimant does not v/ear his back brace nor does he use 
his stimulator. The evidence indicates that the claimant has 
cl. strong psychosomatic overlay. Medical evidence also indicates 
that claimant has back probl.em.s but no radiculopathy. He is 
unable to do any work which would require repetitive lifting, 
stooping, bending, twisting, etc.

Based upon the report of the physicians at Orthopaedic 
Consultants the Board finds tliat claimant is unable to return 
to his old job but he can do light type v/ork and, at the present 
time, is doj.ng such work. Dr. Harris concurred in the opinion 
expressed by the phjcsicians at the Orthopaedic Consultants.

The report from Dr. Quan received after the issuance of 
the Determination Order indicated 'that claimant's psychological 
problems were not work-related.

The Board finds, based upon tlie medical evidence and the 
lay testimony relating to claimant's restricted work activity, 
that claimant is entitled to an award equal to 64° for 20% un
scheduled disability to adequately compensate himself for the 
loss of wage earning capacity resulting from his industrial in
jury.
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The Bocird agrees with the Referee that the first 3.aw firm 
performed no services which benefited claimant; the request for 
hearing did not guarantee claimant'.would receive compensation..
The second law' firm tried the case and as a result of their ef“ 
forts obtain.ed compensation for claimant.

#
ORDER.

ified,
The order of the Referee, da- October 10, 19 78,. is inod-

Claimant is awarded 64^ of a maximum of 320° for 20% un
scheduled low7 back disability. This award is in lieu of the award 
granted by the Referee's order which in all other respects is af
firmed.

Claimant’s attorne^^, Brian L. Welch, is awarded, as a rea
sonable attorney's fee for his services at Board.review a sum. equal 
to . 25% of the additional com.pensation granted claimant by this or
der, payable out of said additional compensation as paid, not to 
exceed $3,000.

WCB CASE NO. 78-4702 APRI.L 27 , 1979

JOHN RUSH. CLAIMANT
Rozzi, Wilson, Atchison,- Kahn & O'Leary, 

Claimant's Attys. ' . ,
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF •

Reviewed by Board Miembers ' Phill.ips and .McCallister .

The State Accident Insurance Fund requests reviev; by 
the Board of the order of the Referee v;hich fovsnd claimant to 
be permanently and totally-disabled.

Claimant, 57 years of age, v/as an ijronv/orker for Mercer 
Industries and on March 17, 1977 s'ostained a compensable lov; back 
injury when l.ifting a re-bar. Claimant saw no doctor until Apr.il 
5, 1977. Diagnosis was acute lumbosacral strain. X-.rays revealed 
degenerative disc change.s at L4-5, moderate to nsarked degenerative 
osteoarthritis, scoliosis. In May 3.977 claimant was hospitalized 
for traction.
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bn September 7, 197,7 claimant was examined by the Ortho
paedic Consultants who diagnosed chronic muscle and ligamentous 
strain, low back, superimposed,, on degenerative disc disease lum
bar spine with osteoarthritis and bilateral early degenerative 
arthritis,. both hip joints. -Claimant's condition was stationary 
and he could return to his regular occupation with limitations 
of no heavy, lifting, bending or repetitive twisting. Claimant's 
sole'occupation for 32 years,has been as an ironworker. The 
total loss of function from this~injury was mild.

Dr. Sirounian, claimant's treating physician, disagreed 
with the Orthopaedic.Consultants and rated claimant's loss of 
function as moderate. " •

In October 1977 claimant was hospitalized for a myelogram 
and underwent a laminectomy at L4. •

On March 6, 1978 Dr. Sirounian found claimant's condition 
to be stationary.

9'

Dr.- Rollins, a vocational' specialist, reported on August 
24, 1978 that claimant has a third grade education and is func
tionally illiterate. ^

On June 1, 1978 a Determination Order granted claimant an 
award of 160,°-degrees for 50% unscheduled disability.

Claimant has sought no employment since this injury.

The Referee found, according to, the vocational rehabili
tation reports, that retraining for claimant was unfeasible.
He found claimant was no longer able to use his strong back to 
earn his livelihood and he had nothing else to offer. He couldn't 
be retrained for lighter work, therefore, claimant was permanently 
and, totally disabled.

The Board, on de novo review, concurs with the conclusion 
reached by the Referee. - The Board finds claimant should be, con
sidered as permanently and totally disabled.as of the date of 
the Determination Order, June 1, 1978.

ORDER

The order of, the Referee, dated November 14 , 1978, is af
firmed and claimant's award of permanent total disability shall 
be effective as-of June 1, 1978.

Claimant's attorney is granted, as a reasonable attorney's 
fee, for his services at Board review, the sum,of $300, payable by 
the State Accident Insurance- Fund.

m
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WILLIAM E. VAN METER, CLAIMANT 
David R. Vandenberg, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Request for Review, by Claimant

WCB CASE NO. 78-350 APRIL 27, 1979

m

Reviewed by Board Members Wilson and McCallister.

•Claimant seeks review by the Board pf the Referee's’ 
order which awarded claimant 192° for 60% unscheduled low back 
disability. Claimant contends he is permanently and totally 
disabled. ■

Claimant suffered a compensable injury qn May 27, 1975.
He was hospitalized and placed in pelvic traction by Dr. Bidle- 
man. Later he was referred to Dr. Campagna, a neurosurgeon, 
and a myelogram v;as performed on June 14 which•revealed extensive 
degenerative changeshowever, the lumbar region was normal. 
Claimant's condition was diagnosed by Dr. Campagna as lumbar 
spondylolisis and he recommended-,claimant return to work on Sep
tember-7, ^1975 .'- Claimant did so but had difficulty working a 
full day due to pain.

Claimant was later examined by Dr. Campagna and-his-con
dition was found to be. stationary; Dr. Campagna recommended 
closure of his claim with> an award for. mildly moderate disabil
ity. ■ : , ,

A-Determination Order dated.March 31, 1976 awarded claim
ant. 16° for 5% unscheduled low back disability.

Dr. Campagna continued to treat claimant and on August 
24, 1976 performed back surgery. Later he recommended claimant 
be -referred to Callahan Center for rehabilitation.

J
On January 11, 1977-Dr. Lynch, an orthopedic surgeon, 

examined claimant and found his sym.ptoms stemmed from his .low 
back and not from the traumatic arthritis of the hip; he rec
ommended referral to the :pain clinic.

On August 17, 1977 claimant was examined at the Calla
han Center. Occupational therapy was recommended after exam.ina 
tion shov/ed severe lumbosacral ‘degenerative intervertebral disc 
disease and joint disease as well as degenerative joint disease 
of the lumbar and lower thoracic spine. A psychological evalu
ation revealed claim^mt to be a questionable candidate for re
habilitation because of his repeated injuries and his dramatic- 
overfccus thereon. Claimant was found to have no marketable ■ sk. 
by the vocational advisors and it was determined that he posses 
a vocationa.l handicap because of his physical conditions,.

ill.^
sedWf

74-



m

m

Claimant was. referred’ to the Oregon. Division of Rehabil
itation for possible plan development. After claimant had been 
examined again by Dr: Lynch .the. claim was closed based upon his 
recommendation in which Dr. Campagna concurred. The Determination 
Order dated December 16, 1977 granted claimant an additional 
av/ard of 96°, making a total of 112° for 45% unscheduled low 
back disability.

i

Claimant's file was closed because.neither•placement action 
nor referral to the Vocational Rehabilitation Division appeared 
to be feasible and claimant's vocational counselor had found him 
not eligible for rehabilitation services. The prior referral was 
withdrawn.

When. Dr. Campagna examined claimant on December 22, 1977 
he found claimant's back motions were limited to 50% of normal 
and he concluded that claimant was permanently and totally dis
abled.

On May 1, 1978 Dr. Matthews, an orthopedic surgeon, 
examined claimant and found no objective abnormalities present 
that would sustain a finding that claimant was unable to be 
suitably and gainfully employed on a regular basis. Claimant 
v/as limited more- than anything else by muscle strain reaction 
v/hich grew primarily out of mental, difficulties. He found no 
obj.ective orthopedic problem which made claimant totally dis
abled. ‘

The claimant has completed•the 11th grade and subsequently 
worked on a. ranch driving tractor and doing-other farm duties for 
approximately a'year and a half. ' He was in the military service 
for four years and received an honorable discharge.

The doctors recommended that claimant look for lighter 
types of work, however, claimant felt that he,could not do the 
type of work offered to him by his employer..'^ One job was v7orking 
as a truck spotter. The Referee found that such a job was to be 
considered difficult because, it required claimant to climb on 
the truck to make markings, use a powe.r sav; and pull the binders 
tight.

The Referee gave consideration to Dr. Campagna's opin
ion that .claimant v/as totally and permanently disabled. Hov;ever, 
Dr. Campagna also stated that claimant suffered from additional 
diseases and the medical evidence rece'ived from Dr. Matthews in
dicated that such degenerative problems were primarily developmen
tal and not job-related. Therefore, unless .pre-existing, such 
problems could not be considered in determining permanent -total 
disability under OKS 656.206 (1) (a) .
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The Referee did find that claimant, although not perman
ently and totally disabled, was severely disabled. His work 
history has been primarily in the labor field and his back im-, 
pairment would be a mater'ial handicap in any^ attempt to return 
to that particular area of endeavor. An injury that is sub
stantial ly, physically disabling v/ould have a .gre^iter affect upon 
the worker's wage earning capacity: if such worker had a limited 
education,and was incapable of training for lighter types of 
employment than- it would upon a' worker ^without such, limitation's 
and incapability.

The Referee concluded that the medical evidence indicated 
that much of claimant's present physical disability was caused 
by conditions pre-existing the industrial injury -and not as a 
consequence of such injury. • Notwithstanding, the Referee, found 
that claimant's disability v;as greater than that for which he had 
been-previously av/arded compensation. He therefore • increased the 
award to 192°. ■

The Board-, on de novo reviev;, agrees basically with the 
findings and conclusions .reached by 'the .Referee, however, in the 
opinion of the Board, the medica1'evidence supports a finding^ 
that claimant has lost a greater amount of his potential wage 
earning capacity than is represented by an award equal to 60% 
of the maximum. The evidence dees not show claimant to be per
manently and totally disabled, contrary to Dr. _Campagna's ppin- ■ 
ion, -but it, does, through Dr-.. Ma'tthevjsreports cuid the repor'ds 
of Callahan Center and the Pain'Center, show that claimant has 
very, severe disability. <His- motivation is somewhat questionable. 
Some of the jobs offered claimant by his employer appear to be 
jobs which claimant could do in -his■ j^resent physical condit.icn, 
hov.^ever, he chose not to' attempt i to do them.

The Board concludes, in viev; of' the medical reports and 
taking, into consideration claimant's education, work background 
and potential for retraining for .lighter type employmentthat 
claimant is entitled to an award of 240° which represents 75% 
of the maximum for unscheduled low back disability. ,

The
modified.

ORDER

order of the Referee, dated November 28, 1978, is

Claimant is ciwarded 240° of-a maximum of 320° for 75% 
unscheduled low',back disability. This av/ard is in lieu of the 
av/ard granted by the Referee in. his' order which in all other 
respects is affirmed.

Claimant's eittorney is awarded as a reasonable attorney' 
fee for his services at Board review' a 'sum equal to 25% of ,the 
additional compensation av.virded cl.aimant by this order. Said 
fee shall be payable out of the -corapensation as paid, npt to ex
ceed $3,000.
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m EVELYN BOI^ANN, CLAIMANT’ ■
Morley, Thomas & Kingsley,
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Request.for Review by Claimant

WCB CASE NO. 78-654 APRIL 30, 1979

Reviewed by Board Members Wilson, and,Phillips.

Claimant seeks reviev; by'the Board of the Referee's 
order v/hich granted claimant an additional award equal to 16° 
for 5% unscheduled psychological disability; this gave claim- - 
ant a total award of 112° for 35% of the maximum. Claimant 
contends ■ she is perm.anently and totally disabled.

Claimant alleges she sustained an' injury V7hich she des
cribed on her claim as "mental depression and anxiety". The 
claim v;£is signed by claimant on 7\pril 16, 1971 and accepted by 
the Fund. Initially, it was closed by a Determination Order 
dated March 29, 1974 whereby claimanfwas awarded no compensa
tion, for disabil.ity. It was reopened by stipulation approved 
on June 27, 19 74 and closed by ci Second Determination Order 
dated NoveiTiber 22, 1977-v;hich ^iv/arded claimant 32° for 10% of 
the maximum for unscheduled disability, based on' claimant's 
psychological condition. Claimant has received compensation 
for temporary total disability on March 19, 1971 through A.ug- 
list 18, 1977, less a fev; days.

Claimant was employed as a circulation -manager by the 
Lebanon Express, a city newspaper. She states that she has under' 
gone many personal problem.s but had been able „.to live with them; 
hov/ever,- a change in ownership of the newspaper resulted in poor 
working condition.s and caused claimant to become very emotionally 
upset. -She terriii.nated on March 17, 19 71.

Claimant's emotional condition apparently began on or 
about. October 20, 1970 when she sav7 Dr. Thomas, her faniily phy- 
siciein. He ,diagnosed agitated depression" and treated her’ from 
October 19 70 through March 19 71. Claimant had made some im.- 
provement until March 19, J.971 at v;hich time, she developed hyster 
ia and said she could not continue her employment. ' Claimant v;as - 
in such a .hyste'ri.cal condition that her husband requested that 
she be admitted to the hospital.
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Claimant was referred to Dr. Newman, a^psychiatrist, 
who has been claimant ’ s ..attending physician for the past.
7-1/2 years. Dr. Newman, initially-, felt that the change of 
management of the newspaper caused' considerable emotional strain 
to be placed upon claimant. This resulted in claimant resigning 
from her job although she had doubts about it because she be
lieved there were some aspects of the job which would be .very

m
rew^irding.. Dr. Newaian also- listed .numerous other factors whJ.ch
he thought contributed to- her depressive condition. These' were, 
the pe.rsoncil problems which claimant had prior to the change 
in management, e.g., the .death of her father, followed by the 
death of her step-mother, and the bitterness in the manner in 
v;hich her step-mother's estate had been distributed.

As indicated before claimant has received compensation 
for temporary 'total disability for nearly 6-1/2 years and she ha; 
been treating v/ith Dr. ' Newman • constant].y since March 1971. pi:. 
Newman connects her emotional breakdown in March 1971 to her 
'employment and apparently based upon his opinion the claim was 
accepted by the Fund. In February l'S-72 and again in February 
19 73 Dr. Nev^man stated that claimant could never return to her 
job at the nev/spaper.

Claimant has also been examined and/o.r interviewed by 
other psychiatrists, namelyV Dr. ,Pa.rvaresh, Dr. Maltby. and Dr. 
Colbach. Dr,. Maltby unequivocally stated claimant's disability
was not due to her employment. Dr. Colbach felt that if it
were a matter of physical’ surviv^il claimant could and would 
function in a variety of'jobs. He felt that neurotic problems 
such as claimant's usually have their origin in childhood; the 
ciiTiount of' job'stre&-s to which she vias exposed was not. so great 
that it could account for all of her current symptomatol.ogy.

The Referee found-thcit claimant has had substantial sec
ondary -gains from her accepted claim. Her gross pay at the 
newspaper was $375 a montli; her compensation benefit at the 
time of the. last De'terrnination Order was $160.60 evei:y two 
weeks vihich v/ould at least ‘ equal'her net take home pay from 
the newspaper job.' She has .received these payments for six 
years and five months. Dr. Co-'i-bach believed it Vvould. be ther
apeutic' and' helpful for claim.ant to some:hov7 close this episode 
in her life.

Dr. Maltby stated that he felt that 
motivation on the pari of cl£^imant' to return to work because 
of the payment she v;as receiving for temporary total disability 
and because of the fact that her husband had a good job.

The Referee found no ev.idence that claimant had 
sought employment in any other fields, particularly in those 
in 'v7hich she v;ould have not been subjected to undue pressiire,.
G.g., jobs wHiich did not require c.laimant to exercise any
supervisory diities nor force ner to meet any particular dead' 
lines. ’ m
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The Referee found it difficult to accept the premise 
that the v/ork pressures which caused the originctl emotional up
set and claimant’s subsequent},..quitting could, after seven years, 
still render claimant totally ‘ disabled'. Based upon the prepon
derance of the■psychiatric evidence, the Referee found that 
claimant's pre-existing condition was temporarily exacerbated by 
the stress- of her employment and that she was now medically 
stationary and' able to return to the labor market. He did find, 
i!OV7ever, that she had sustained a m.odeivite loss of earning capa
city in that she new cannot return to cany type of work v.-hicli 
would involve stress. He fouJid that her loss of earning capa
city had not been adequately compensated for by the 32° av;arded 
claimant on November 22, 1977 and he increased the av;ard to 
112°, ^

■ The Board, on de novo .review, finds that only Dr. Newman 
is of the opinion that claimant cannot participate to a great 
extent in the labor market under present conditions and even ] 
stated that her present condition was caused by numerous non
work-related factors. All of the psyciniafcrists, v;ith the excep
tion of Dr. Nev;manj feel that-if claimant has any permanent im
pairment at all it is minimal. • Dr. Maltby feels tliat claimant 
lacks motivation; that is understandable. For nearly seven years 
clcaimant has received compensation fo.i: her injury which eiinounts 
to approximately the same as her net take home pay received while 
working for the, newspaper. Dr. Colbach feels that claiiriant's 
neurotic problems in all probability had their origin in child
hood . - . ...

The Boaird finds that claimant did undergo many personal 
problems, however, the evidence did not indicate thcit her 30b 
at the' newspaper even after change in ov/nership placed claimant 
in such a stressful situation that she could no longer continue 
to do her work.

Dr. Parvaresh, Dr. Maltby and Dr. .Colbach ;-ill feel that 
claimant is not precluded from returning to gainful employm.ejit 
in .an area in which she has had prior - training.

The Board is persuaded by - the opinion of Dr. Parvaresh 
that claimant has some permanent psychological impairment, but 
concludes that claimant has been adequately compensated for her 
loss of v;age earning capacity by the av;ard of 32° for 10.% 
unscheduled, psychologica.l disability.

ORDER-

reversed.
The order of the Referee, dated October 27, 1978, i:

The Determination Order, dated November 22, 1977, is 
reinstated in j.ts enti.rety.
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V7CB CASE NO. 7 8-2214 APRIL 30, 1979
i; I

ANNA MAE IIALLADAY, 'CLAIMANT 
Virgil.E. Dugger, Claimant's Atty. 
Lang,'Klein, Wolf, Smith-, Griffith & 

Hallmark, Defense 7\ttys. '
Request for Reviev7 by C.laimant •

Reviev^ed by Board Members Wilson and Phillips

Claimant seeks Board reviev; of the Referee’s order 
V7hich dismissed her request for hearing.

The Board, after de rjovo reviev;, affirms and adopts 
the Order of Dismissal of 'the Referee,- a copy of v/hich is at
tached hereto'and, by this reference, is made a part hereof.

ORDER
The order of the Referee, dated Decen\ber 4, 1978 , is

affirmed

•SAIF CLAIM NO. HB 133167 APRIL 30, 1979

RICHARD A. HANSEN, CLAIMANT 
Alilliam F. Gross, Claimant's Atty. 
SAIF, Legal Services, Defense Atty.- 
Own Mo'tion Determination- ! : •

Claimant suffered a compensable injury on dune 30-, 1965 
when he was involved in a truck accident; claimant was struck 
on the back by lumber that was pushed into the cab' of his truck 
The initial diagnosis was/contusion, cervical strain and lumbar 
strain. ' •

Claimant came under the care of Dr, Rask who perform.ed a 
leiminectomy on March 18, 1966. Further surgery v;as done and 
claimairt had a long pejrlod of staph infection at the surgical 
site. Claimant subsequently developed psychological problems 
and came under the care of'Dj;. Dixon, a psycliiatrist.

Claimrant tooJc a course in barbering under the auspices 
of the Vocational Rehabilitation- Division.

Claimant's claim was closed by a Determination Order of•
November 19, .196 8 v;ith a-n, award of 
and compensation equal to 
disability. The circuit' 
this award to 55% loss of 
ability.

V '& j.O ^ S

curt, • on 
an arni'

compensatioii for time loss 
■of an arm for unschedi.iled 
N C' V e mb e .r: 28, 1969 , i n c r e a s e d 
ir unscheduled lovj back dis-
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''"Between November 1968 and March 1978, when claimant was 
hospitalized,'he had worked as a barber for,eight months, had been 
■unemployed about 4-1/2 years ana had worked as a journeyman car
penter for six years. |

On April 4, 1978 Iclaimant underwent surgery for evacuation 
and drainage of a lumbar iepidural abcess. The diagnosis was 
chronic osteomylitis of the spine, .lumbar-area. The -Board was 
requested to reopen claimant's claim under ORS 656.278.- It did 
so by an Own Motion Order!,^ dated July 10, 1978, directing -the 
Fund to reopen -the claimjand commence time loss payments on 
'March 30, 1978. ' . '

#

Claimant was seen by Dr. Franks who recommended on 
Septeiriber 12 , 1978 that claimant be enrolled in a vocational 
rehabilitation program. gThe Orthopaedic Consultants, on Jan
uary 30, 1979, found residucils from clai.mant‘ s surgery, chronic 
osteomyelitis of the 'spine and documented psychological -problems, 
although not present-at t)'ie time of their evaluation. They felt 
claimant could not return to his former occupation biit could be 
retrained. The residual tlisability • in claimant's back related 
to the industrial injury jv^as rated as severe. Olaimant'-s condi
tion was stationary. ! ' ^

1On March 6, 1979 jthe Fund requested a determination of 
claimant's x^^-<2sent disability. The Evaluation Division of the 
Workers' Compensation Department recommended that claimant be 
granted additional time loss benefits from March 30, 1970 
through January 25, 1979 land additional compensation equal to 
30% loss of function of an arm for unscheduled disability to the
low back. 1

, I
The Board concurs in this recommendation.

■ i '
. ORDERI ■ ■ .

I
Claimant is hereby granted compensation for temporary • 

total disability from March 30, 1978 through January 25, 1979, - 
less time w^orked, and compensation for 30% loss oi: function of 
an arm for unscheduled low back disability, 'These awards are 
in addition to all awards granted claimant for his O'une 30,
1965 industrial injury. 1 ' • - .

1
Claimant's attorney has already been awarded a reason

able attorney's fee by tl'ie Ow'n Motion Order of July- 10, J.978 .
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SAIF CLAIM NO. A 773486 APRIL 30, 1979

ADA I-IAPxRIS, CLAIMANT 
Cash R. Perrine, Claimant's 
SlilF, Legal Services, Defen; 
Own Motion'Order • :

At'by .

;e Attv,

On April 4, 19.79 -the Board received from claimant, by 
and through her attorney, a request.for the Board to exercise 
its own motion jurisdiction pursuant to ORS 656.278 and reopen 
her claim for an industrial injury' sustained on December 8,
1959 V7hile employed by Parkview Nursing Home.

Claimant's claim was accepted and closed by an order dated 
July 17, 1962 v/hereby claimant-was awarded 108-3/4 
of function of an arm for mmscheduled disability, 
aggravation rights have 'expired. ‘ •

' for'75% lo; 
Claimant's

Claimant's request v/as supported by her own affidavit
and medical reports from’Dr. 
Dr. Jamas Luce.

Ray' Mailer, Dr. Roger Ambroson • a3'id

On April 10., 1979 the Fund was advised by the Board of 
claimant's ^request for-own inotipn irelief (the request indicated 
that all documentation in' support of the request had been,for
warder! to the Fund) and asked to inform the Board within 20 days 
of its posi'tion with rey^lrd thereto.

On April 12, 19 
ant had already been gr 
ing 75% loss of an arm 
the request based upon- 
Septen'iber 1, 19 78 . Th i 
v/as presently retired a 
back problem was rated 
tion as it existed at t 
j'ury. The three physic 
currently stationary an 
for her troubles. They 
limi'fations 'were direct 
diffG::ed from the opini 
tion of furthcur activit 
Co n s u .1 i:ants e rico ura ge d 
to do that didn't seem

#
79 the Fund responded, stating that claim- 
ah-hed permanent partial disability^ tots 1- 
fdr unscheduled disability and it opposed 
the Orthopaedic Consultants report dated 
s'br'.-iport stated, in par-t, that claiman-t 
nd did not!plan to return to work, her 
as moderately severe -total loss of func- 
he time of the exam.ination due 'to the in- 
fans felt’claimant' s medical condition v/ns 
d that she had reached maximum improvement 
ag].‘eed that her current back problems cind 

ly related to her 1959 injury but they 
on expressed b\^ Dr. Miller on the liinita- 
ies.• The physicians at the Orthopaedic 
claiiriant to do the things that she v/anted 
to -rdiress the back.
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The Board, after considering all of the medical testimony, 
finds no evidence of a-material worsening of claimant's condition- 
since 1962,' the date of her last award and arrangement of, compen
sation. Claimant v;as hospitalized oivJune 3., 1977 and subsequently 
back- surgery v;as performed on July 6, 19 77 , Dr. Miller, v;ho -per
formed the back surgery, was requested .by the Fund to advise it of 
claimant's total length of unemployability due to her surgery and 
the recovery therefrom. On November 3, 1977 Dr. Miller replied, 
stating that claimant total length of uneropD.oyability was five 
months, claimant v;as medically stationary and that her disability 
did not exceed the amount!which she received when her claim was - 
closed in 1962. |

The records indicate that the Fund has paid claimant time 
loss from June 6, 1977, the date of.the surgery, until November 
3, .1977, the date that Dr. Miller indicated claimant was medically 
stationary.. • |

► LThe Board concludes that claimant's request for own motion 
relief should be denied. |

I * • • .

IT IS SO ORDERED. ! •

m CLAIM NO. . 65-73260II
JAMES R. HYDE, CLAIM/^NT j 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. |
Order Vacating Own Motion; 

Dete3rminati'on !

APRIL 30, 1979

m

On April 11, 1979 jthe Board enteired its Own Motion 
Determ.i.nation in the above entitled matter v.'hich av.virded 
clciirnant compensation for teinpoirary total disability from 
November 8, 1978 through January 15, 1979; such award was 
in addition t'o all previous av;ards for temporary totnl dis
ability v;hich claimant had received as a result of his Sep
tember 25, 1971 injury. 1

It has now been brought' to the attention of the Board 
through claimant's attorney, Richard T. Kropp, that the cl^iim 
had been reopened within jthe five-year aggravation period 
and closed by a Determination Order dated September .26', 1978. 
In October 1978 the claimant, by and through his attorney, 
had requested a' hearino o'n the adeauacv of that Determination
Order. This ^request for 
the closure by the Board 
aside.

hearing is still pending, therefore, 
pursuant to ORS 656.278 should be set
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The claim had been submitted, by the carrier, Scott Wet- _ 
y.el Services, Inci., because, of its,_voluntary reopening of the 
claim on November 8, 1978,.' Nevertheless, the claimant still 
desires to pursue his remedy under jOIiS 656.283 and request a 
hearing on the adequacy of- the S.eptember 26 > 1978 Determination 
Order.- The issue of the subsequent voluntary reopening'of the 
claim Ccin, of course, be raised at-the time of the hearing.

ORDER

The Own Motion Determ:ination entered in the above entitled 
matter- on April 11, 1979 is, ^hereby• set aside ''and held for naught.

WCB CASE NO. 78-3455 APRIL 30, 1979

BUEL KINCHELOE, CLAIMANT 
Blair & MacDona IdClaimant ’ s Attys. 
Lang’, Klein, Wolf-, Smith, .ylriffith s 

Hallmark, Defense Attys.'' • d
Order of Dismissal

A request for review, having been duly filed- v/ith the 
Workers' Compensation Boa.rd in ;the- above entitled matter by the 
claimant, and said request'jfor review' now having been withdrav;n,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby^ dismissed and the order of the 
Referee is final by. operation of lav;.
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APRIL 30, 1979WCB CASE NO. 7S-5164

. f • ^ .

ORVILLE H.' MARK, CLAIM7vNT •
Richard L. Gassnian, Claimant's Atty 
SAIF, Legal Services, Defense Atty. 
Order

On March 5, 1979^'an Opinion and Order was entered in 
the above entitled matter. On March 4 , 1979 the .Board, received 
a request for reviev; from the claimant, by and through his 
attorney. Attached, to this request v/as^ a certificate of service 
of the request for review upon-the State Accident Insurance Fund, 
Legal Division, Attention James Blevins, SAIF Building, Salem, 
Oregon 97312; DLJ Trucking Company, 126 NE "F" Street, Grants 
Pass 97526, Orville H. Harr, P.O. Box 116, Blue River, Oregon 
97413, and Woirkers' Compensation-Board, Mill Creek Office Park, .■ 
555 “ 13th St. NE, Saleni, OR 97312 on April 3, 1979 . r

On April 16, 1979 the Fund, by and through one of its. 
attorneys, requested thei Board to dismiss claimant's request on 
the-grounds and for the reason that claimant had not complied 
with the statute iregardihg requests for Board review. The at
torney for the Fund" set forth the pex'tinent statutes and stated • 
that there had been no showing that the employer was served as 
.required by ORS 656.263.j

The Board finds that claimant, by and through his attor- ' 
ney, has complied with ORS 656.295(2) and mailed the request for 
review to the Board and copies thereof to all parties to tl'ie pro
ceedings before the Referee. In this case, both the employer, 
and the Fund V7ere served! within the ^30 davs recruired by ORS 656 . 
289 (3). ■ ■ ■ ■

j ORDER
f The request by the State Accident Insurance Fund that the 

Board enter an order dismissing claimant's request for review in 
the above entitled matter is hereby denied.

m
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WCB CASE MO. 77-6213 APRIL 30, 1979

FLOYD NIEMI, CLAIMANT 
Bert Gustafson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty,. 
MacDonald, ■Dean, McCallister &’ Snow, 

Defense Attys. .. _
Reouest for Review by the SAIF

m

Reviewed by Board-Members Wilson and Phillips.

The. State Accident'Insurance Fund seeks review by the 
Board of the Referee's order which directed it to accept claim- 
.ant's claim and pay him compensation as provided by law and 
further ordered the Fund to pay claimant's attorney a fee of 
$1,000.for prevailing on a denied claim and for establishing 
unreasonable failure to pay'compensation pending the denial.

The Board, after de novo review-, affirms the findings 
and conclusions reached by the Referee in his order. However, 
it feels that the. attorney' s fee av/arded claimant's attorney' 
by the Referee is excessive and reduces'it to $750.

ORDER

Claimant’S-, a-ttorney is awarded as a reasonable attor
ney's fee the - sum of $750 for prevailing on a denied claim and 
for establishing unreasonable failure to pay. compensation pend
ing the denial of the claim. In all other respects the Ref
eree's Opinion and Order, a copy of which is attached hereto 
and, -by this reference, is' made•a .part hereof, .is affirmed and 
adopted as the Board's own order 1

m
Claimant's attorney is awarded as a reasonable attorney's 

fee for his services at Board review a sum of $200, payable by 
the Fund.

WCB CASE NO. 78-7912 APRIL 30, 1979

'WILMA OVE.RBAUGH, CLAIMANT
Merten & Saltveit, C].aimant's'Attys .
G. Howard Cliff, Defense Atty.''
Order

On April 4, 1979 the Board entered its Own Motion Order 
in-'-the above entitled case denying claimant's request for re
opening of her claim for-iin injury suffered on September 9, 
1972. The Board found that claimant had suffered an interven
ing injury on April 15, . 1978 and that the medical evidence did 
not indicate any worsening of claimant's original •-in j ury. m

~ .-8 6-



bn April 10/, 19791 claimant, .by and through her attorney, 
requested the Board to reconsider;its Own'Motion Order. Claim
ant contends that she wasj .seeing Dr. Thomas,.prior to her April 
15, .1978 -injury and, while it is possible . that the carrier is not 
responsible for all of her medical'care, it certainly should 
pay for the care receivedj prior, to the April 1978 'incident. 
Ciaimant indicated'there was not. much "evidence" before the 
Board at the present time but she felt a hearing would take, 
care qf. that problem. f . , .

•The Board concludes bhat if it did not have all of the 
relevant evidence before it atithe time it made its decision' 
on April 4, 1979 it was because claimant failed to provide it 
to the Board. Unless ,and until such evidence, if available, 
is furnished to the Board and to the employer and its carrier, 
the. Board will not reconsider its Own 24otion Order of April 4, 
1979. The motion to reconsider must be denied.

IT IS SO ORDERED.! ' . 1

WCB CASE NO. 77-247
RICHARD b.-PIRTLE, CLAIMANT 
John D. McLeod, Claimant'js‘Atty. 
SAIF, Legal Services, Defense Atty. 
..Request -for Review by the SAIF .

APRIL 30, 1979

Reviewed by BoardjMembers Wilson and Phillips.
I ' '.The State Accident Insurance Fund requests' review by the • 

Board of the order of the Referee which ,awarded claimant 75® for 
50% loss of the left forearm. •

• Claimant had suffered a compensable injury on January 2,
19 73 when he caught his hand in the automatic molding m.achine.
The.distal aspect of the | left forearm, was crushed and there was 
an open fracture of the distal left radius and laceration of most 
of the extensor tendon oh the.back of the wrist. On December 18, 
1973 surgery was performed and on Septem.ber 26 , 1974 claim.ant had 
the staple removed which;had been inserted at the time.of the 
surgery. ; '

■ ' . i 'On February 27,. 1975, because of the instability of the 
distal end .of the left ulna, additional surgery was perform.ed and 
in October 1975, after .ah examination, it was revealed that claim
ant was able to volar flex his left wrist only about 5°. compared to 
the 90° on the opposite normal'‘side. More surgery v;as performed on December 9, 1975. { .
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On April 19, 1976 Dr. Berselli reported that claimant had 
passive flexion of his left wrist to about 30° which was consid- 
:ered -to be quite an improvement'over his' condition before the 
surgery, however, the prognosis would, according to Dr. .Berselli, 
have to be guarded because 'claimant;had- suffered a very severe ■ 
injury to the left wrist whichi-had required substantial recon
structive surgery. I ^ ' I '

Claimant testified that pain develops after he has worked 
for any length of time with; his left hand and that he .has . no en
durance beyond l-i/2 hours'. He also has a loss of feeling in the ' 
upper portion of the hand and complains that the position of .
the left hand is unnatural and. clumsy.,. Claimant testified, that

at the end of each shift his hand felt like a claw. Others have 
observed claimant using-hiS;. right hand to support his left wrist 
both for the purpose of warm.th-and ■ to maintain it in a less pain- , 
ful position. V' . 1 ' ' i ..

At the time of his injury claimant was working in the mold
ing machine. Bacon would .come-down a conveyor belt and claimant, 
using a m.eat hook, would ;spread the bacon. In the parlance of 
the trade this is called "shingling". After.-his injury, claimant* 
was unable to do this-work'.because ;the production lines--received 
incentive pay and .claimant' s-'-slowness .obviously ^ would slow .down ;

.produqtioh'-^and'''tnereby'>adyefsely|;’;a’ffsct''the' pay-‘'ofr'-^the '''o'i£her ‘em- 
ployees working on the line'.',; Claimant was .given various jobs around the plant but did^not retiirn to the incentive pay lines.

'i . ' • ' ' . .On March 18, 1977 Dr. Nathan, at the request of the Fund, 
had evaluated claimant's left arm'. " As a result of this evalua
tion and a reyiew of all previous medical reports. Dr. Nathan found: 
physical impairment of the member equal to 18.5% of the upper ex
tremity. , f. i I

The Referee was of the' opinion that Dr. Nathan's estimate ! 
of physical impairment based-upon loss of motion was probably ac
curate but it did not reflect the other impairment factors of loss 
of endurance and disabling pain/ Dr. Nathan's rating was on the 
whole upper extremity • whidhi-is a -higher radical than the forearm, 
upon which claimant's award had,-been based.

. The Referee concluded that claimant's loss of physical 
function was best illustrated by the evidence' that he was unable 
to..perform several jobsiat his;place of employment, including 
his former job.' The Referee‘increased the award from 15° for,10% to 75° for 50% loss of ^the left ^forearm.

'the-'B'oard, -after de novo review, finds that claimant has 
lost more than 10% use -of his left 'forearm., however, the evidence ; 
indicates .that he still .has tlie.'use.of at least 2/3 of it. The 
Board .concludes .-that •,claim.ant;-wpuld ..be adequately compensated _f,or- 
■the loss 'function of his ; left 'forearm with an award’-'equal to 35%, 
of the maximum allowed by!statute for this scheduled disability. m

-88-



9
In measuring this-type of disability, consideration must 

be given to more than just pure^measureable impairment. The 
Referee correctly stated ■ that'’’'''such factors as loss-of endurance 
and disabling pain must be considered. The record indicates in- 
this case that claimant has disabling pain and he certainly has 
lost substantial endurance; the testimony indicates he ha’s no 
endurance beyond 1-1/2 hours. He' also has a loss of feeling in 
the upper portion of his hand.. There are many things he is now 
unable to do because he is fearful'of placing any reliance-upon his left hand. ' I ’

The order of the Referee, dated October. 13, 1978, is 
modified. . ‘

Claimant is awarded 52.5° of a maximum of 150° for 35' 
loss function of his lefti forearm. This award is in lieu of 
'the award granted by the Referee's order which in all other 
respects is affirmed.

WCB CASE NO. 78-1127 APRIL 30, 1979
RONALD DELBERT ROLLINSCLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Employer's Attys.Lang, Klein, Wolf, Smith,! Griffith & 
Hallmark, Insurer's Att'ys.

Request for Review by Employer

Reviewed by Board Members Wilson and Phillips.
I

The employer seek's Board review of the Referee's order 
which affirmed United Pacific Insurance Company's denial of 
December 15, 1977 and remanded claimant's claim to the self- 
insured employer for acceptance and payment of compensation. 
Both the self-insured employer and United Pacific were required 
to pay related medical bill's and penalties.

I
I ' _ ,

The Board, after ‘de novo review, affirms and,adopts the 
Opinion and Order of theiReferee, a copy of which is'attached 
hereto and, by this reference, is made a part hereof. However, 
several errors in the order should be corrected: on page three, 
the first full paragraph,; last line, "February 15, 1976" should 
'read "February 15, 1978";| in .the following' paragraph, line 9, 
"December■31, 1976"'should be corrected to state "December 31, 
1975" and in the next line, "January 1, 1977" should read "Jan
uary 1, 197'6"; on page four, the first full paraqraph, in li.nes three and four, "1976" sliould read "1975" and "1977" should be 
changed to read "1976". j
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ORDER
The' order of the Referee,. dated September 1, 1978, is 

affirmed.

WCB CASE NO. 78-3200 APRIL 30, 1979
MARJORIE VANDEVORT, CLAIMANT 
Dye & Olson, Claimant's'Attys-,- 
SAIF, Legal Services, Defense Atty. 
Request for Reviev/ by the SAIF 
Cross-appeal by Claimant•

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of 

that portion of the Referee's order which directed it to.pay 
claimant interim compensation from April '25, 1978 through Oct
ober 12,' 1978 and assessed penalties on that- amount; claimant, 
cross-appeals that portion of the order which failed to find 
her current condition- was related'to her April 29, 1972 indus- 
tri'ai injury. •

The Board, 'after de novo revi 
Opinion and Order of the Referee, a c 
hereto and, by this reference, is mad 
Board notes that claimant's claim v;a 
cal-ronly" claim. The June 25, 1975 s 
stitutes the first closure under ORS 
gravation rights start from the date 
ing, claimant until June 24 , 1980 to f

ew, affirms and adopts the 
opy of which is attached 
e 'a part hereof. The 
s first closed as a "medi- 
tipulation, therefore, con- 
656.268 and claimant' s _ag- 
of the stipulation allow- 
ile a claim for aggravation

ORDER
The order of the Referee, dated November 2, 1978, is af

firmed .
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his 'services in connection with this Board review.in 
the amount of $350, payable by the Fund.
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SAIF Claim No. A 779323 May 1, 1979

CHARLES E. BREWSTER, CLAIMANT 
SAIF,,Legal Services, Defense Atty. 
Own Motion Determination i

m

Claimant sustained a compensable injury to his right 
elbow on February 5, 1960 while working as a shipping and 
receiving clerk for Safeway Pre-Pakt Produce Company. The claim 
has been closed twice; first on May 25, 1965-and again on July 
14, 1975, with awards of compensation i^otaling 23% loss of func
tion of the right arm. |

On August 17, 1978'claimant underwent an olecranon 
bursectomy of the right elbow. A Board's Own Motion Order, 
dated September 29, 1978, directed the Fund to accept claim
ant's claim and pay compensation .for temporary total disability 
commencing on the date of claimant's surgery. Claimant received 
follow-up care and was released for work on October 30, 1978.

Dr. Hopkins' closing examination of claimant on February 
1, 1979 indicated that the! areas of the elbov; that had- been 
flaring up before the surgery were nov; entirely quiescent. He 
felt claimant's permanent disability was no different than before.

On April' 13, 1979''the carrier requested a determination 
of claimant's present disability. The Evaluation Division of 
the Workers* 'Compensation Department recommended that claimant 
be- granted additional compensation for time, loss from August 17, 
1978, the date of -his surgery, through' October 30, 1978, the 
date he was released for work. It felt claimant had been ade
quately compensated for any permanent disability he might have.

. I ORDER
Claimant is hereby granted compensation for temporary total 

disability, from August 17,1 1978 through October 30, 1978, less time 
worked. This award is in^addition to all awards previously 
granted claimant by the Determination Orders of 1965 and 1975.
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Claim No. 99W-10 5044 May 1, 1979
RICHARD M. VERNON, CLAIMANT 
Richardson, Murphy & Nelson, 
Claimant's Attys.

Own Motion Order

Claimant, by and through his attorney., requests the 
Board to exercise its owm motion jurisdiction and reopen his 
claim for an injury sustained to his left wrist on July 17,
19 72. ' Several medical • reports v/ere'of f ered in support of 
claimant's claim, including a report by Dr. Melvin,-dated 
March 13, 1979, indicating claimant should undergo further 
surgery on the wrist. ' , ' •

By its denial of March 15-, 1979 the carrier indicated 
it would not reopen claimant's claim although it would pay 
any.medical bills necessitated by the.surgery.

Claimant indicates 'that time loss is expected 'as a re
sult of the surgery and requests - that his claim be reopened 
for the payment of compensation for .such time loss.

On April’ IG, 1979, the Board requested the carrier to 
advise it of.its position v;itli respect,to claimant's request.
On..April IG the carrier ’notified 'the Board" that its' position 
had not changed.since it issued .its denial letter of March 15, 
1979., ' ■

The }3oard, after fully considering the evidence before 
it, concludes that claimant's claim;should be reopened for the 
surgery recommended by Dr.,Melvin and for the payment of com— • 
pensation, as provided by law, until the claim is closed pursu
ant to ORS 656.278.

ORDER
Claimant's claim is hereby remanded to the carrier, Truck 

Insu.rance Exchange. for acceptance and payment of compensation, 
as p.rovided by law, commencing on the date claimant entefs the 
hospiteil for the recommended surgery and until the claim is 
closed pursuant to ORS 656.278.
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VJCB CASE NO. '77-1629 May 4, 1979

m

HENRY R. BAKER, CLAIMANT , .
D. S. Denning, Claimant's Atty.
A..Thomas Cavanaugh, Employer's Atty.
Stipulation

It is stipulated between the claimant, Henry R. Baker, his. 
attorney, D. S. Denning, :and A-. Thomas Cavanaugh, attorney for 
the employer and its insurer. Universal Undervjriters Insurance 
Company, as follov7S:

That the insurers obligation to claimant under the Adminis
trative Law Judge's Opinion and Order dated August 4, 1978 has 
been fully paid and discharged.

That a bona fide dispute exists as to the compensability 
of the claimant's heart attaclv of December,11, 1976; that the - 
parties desire to settle ;this dispute and to settle this disputed 
claim nov7 pending before, the Workers Compensation Board on 
claimant's request for board review of the Opinion and Order 
dated August 4 , 1978. The insurer v/ill pay claimant $3,750.00 
and claimant agrees to accept said sum in full and final settle
ment of this claim. In consideration of said paym.ent the 
claimant agrees that said claim shal]. remain in its denied 
status; that there is no acceptance of it,-express or implied 
by insurer, and that no other sum shall now or hereafter be 
payable thereunder.

D.
Insurer will pay'in 'addition thereto the sum of $250.00 to 

S. Denning as and for,a reasonable attorney's fee.

Claimant further agrees that his request for beard review 
be dismissed.

It is so ordered: . I

WCB CASE NO. 78-5005
SUSAN A. BOWERS, CLAIMANT, ■
Henry M. Silberhlatt, Claimant's Atty 
SAIF, Legal Services, Defense Atty. 
Request for Review by Clailm.ant

May 4, 1979

Reviewed by Board j Men\bers V7ilson and Phillips.
1'Claimant seeks Board review of the Order of Dismissal 

of her request for hearings '
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The State Accident Insurance Fund moved to dismiss 
claimant's request for hearing on the grounds that it was not 
filed with the Board, pursuant to ORS 656.283, within 180 days 
from the date claimant received notice of denial as reauired 
by ORS 656.319 (1) . ' .

Claimant contends that a request for hearing was sent to 
the Board oh December 22, 1977, 49 days' after the mailing date 
of the denial letter.

#

The records of the Hearings Division of the Board reflect 
no receipt of the original letter dated December 22, 1977; the 
first receipt of claimant's request for hearing'by the Hearings 
Division occurred on June 12, 1978 in the form of a copy of the 
December 22, 1977 letter which v;as enclosed in a letter from 
claimant's attorney dated June 9, 1978.

The Presiding Referee found that claimant had received 
the notice of denial on November 5, 1977; 180 days from that date 
was May 4, 1978 and the first instrument requesting a hearing 
which was received by the Board from claimant was after May 4, ' 
according to the records of the Plearings Division. Therefore, 
whether or not claimant's allegations constituted good cause 
was irrelevant. Claimant did not file within -180 days and under 
Oregon law a document must be'"received" in order to be "filed",

I • • ■

The' Presiding' Referee 'granted the''motion to-dismiss . #In~Norton v. State Compensation Department, 252 Or 75 
(1968), claimant mailed his request for hearing on the 59th 
day following the mailing of the denial letter and it was not 
received by the Board until two days later. The Court'upheld 
the defendant's denial of benefits to claimant based on the 
untimely request for hearing. . In 1978 the Court held basically 
the same in Bergeron v. Ontario Rendering Co., 34 Or App 1025..

However, in Burkholder v. SAIF, 11 Or App 334 (1972), 
the denial letter was sent to an incorrect address; when the 
claimant finally learned of the denial he promptly requested 
a hearing but it was after•the expiration of the 60 days. The 
Court of Appeals held that a hearing should be allowed. The 
Court referred to the opinion of the Supreme Court in Norton 
wherein the Court said there could be "extenuating circumstances", 
stating:

"'It is,,of course, conceivable^that the mail
ing of the notice of denial will not bring 
notice of-the denial, to the workman within 60 
days after the denial or,will not bring notice 
within a reasonably substantial time after the 
mailing, all through no fault of the workman.
What relief can be granted to the workman in 
such .event will have to depend upon the parti
cular circumstances of each case.^' 252 Or at. 78."

#
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Claimant contends* that her case fits within the "exten
uating circumstance" exception to the .rulings in Norton and Ber- 
ergon. She states that unlike,, .the parties in Norton and Bergeron 
her request v/as mailed inf more ’ than enough time to be received 
in Salem at the Board's office within the 60-day period; in the 
other two cases the 'request for hearing was mailed at the last 
possible moment.'

Tiie Board, on de novo review, agrees with the contention 
of the claimant that a practical construction of ORS 656.283(2)- 
is that mailing a hearingj request Ccilculated to be received in 
Salem before the expiration of the.60-day period is sufficient; 
especially, when combined’ with the disputable presumption that
a letter duly directed and mailed is
course of the.mail [ORS 41.360(24)] 
been overcome by any evidence.

•eceived in the regular 
This presumption has not

The Workers' Compensation Laws are to be construed liber
ally in the worker's favor and the Board concludes that the mail
ing of the request for hearing on the 49th day after the mailing 
date of the denial letter' was a timely request.

The Board finds that a copy of the request for hear
ing dated December 22, 1977 mailed to the Fund must have been 
received by it as it responded to said letter, in January 1-9 78 . 
December 22, 1977 was within the' 60-day period following the 
-.letter of denial. ; . : '

The rules of practice and procedure for contested cases- 
under Workers' Compensation Law provide for situations ‘like.. ■ - 
this. OAR 436-83-230 states as follows;

"If a claimant sends 'a request for hearing 
to the employer or insurer, it shall forward 
forthv/ith the request to .the Hearings, Di--7i- 
sion of the Board:."

rIn this case the Fund did: not. transmit the. request for hearing 
to the Board. The claimant contends that because of this the 
Fund should be estopped from asserting that claimant failed to 
file a timely request fom hearing. The Board finds that this 
contention is not’ well taken because the Fund had no v/ay of . 
knov7ing v/hether or not the original had been received by the 
Board at the time it received its copy.

The Board concludes that the Order of Dismissal should 
be , reversed and that claiWnt's 'request for hearing should be 
allowed.
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ORDER

The Order o-f Dismissal .entered by the Presiding Referee 
on December 6, 1978 is reversed.

1Claimant's request for hearing on the propriety of the 
denial by the Fund on November 3, 1977 of claimant's claim for 
an injury to her right knee and right wrist which occurred, on 
July 19, 1977 while in the employ of the Fraternal Order of 
Eagles, Aerie #4, is hereby remanded to the Hearings Division 
of the Workers' Compensation Board to be set down for hearing.

A reasonable attorney.'s fee for the services rendered 
claimant by her attorney will be determined after the hearing 
before a Referee.

WCB CASE NO, 
WCB CASE NO.

77-4501
77-1934

Mav 4, 1979

FADDIE JAMES CREAR., CI.AIMANT 
McMenarain, Joseph, Herrell. & ■ 

Paulson, Claimant's Attys.
SAIF, Legal Services, Defense Atty 
Cheney & Kelle}^, Employer's Attys. 
■Request for' Review'by -the SAIF 
Cross-appeal by Claimant'

On October 27, 1978 the Board entered its Order on Re
view in the above entitled matter. A timely request was.made 
by the Fund that the Board reconsider that portion of said Or
der on, Review v;hich stated that the Fund had not complied with 
the .307 order and, therefore, was not entitled to any reim
bursement from Industrial ' Indemnity'. The Fund stated that it 
had, in .fact, paid claimant all amounts due under that order.

An order, dated .December 8, 1978, set aside the Order 
on Reviev; entered on October 27, 19 78 based on the request for 
reconsj.de.ration which was -made while the Board had jurisdiction 
over this matter. . , •

A letter from the Fund dated February 16, 1979 indicated 
it had paid one time loss payment to claimant under Claim No.
GO 225229 in the amount of $634.70 for the period January' 19 
through February 28, 1977. :,Said payment was made on March 1, 
1978; the Fund had also paid medical, bills amounting to 
$1,267.15 . . '
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On April 4; 1979 an order was issued reinstating the Order 
on Review entered on October 21, 1978 because the Board thought 
the aforesaid information-had' been available to the Fund prior 
•to the hearing. It had not been. The hearing was held on Feb
ruary 1, 1978, closed on February 3, 1978, and the Referee's 
Opinion and Order issued on February 22, 1978; all of these 
dates proceeded the date of the payment which was March 1, 1978.

I
Therefore, the Board, still having jurisdiction because 

of its orders of December. 8, 1978 and April 4,'1979 , concludes 
.that it would be in the best interests of all parties concerned 
to amend the original Order on Review entered on October 27,
1978 in certain respects and that the most orderly process v/ould

*' I * -be to recite the original;Order on Review with the appropriate 
amendments. The foregoing will constitute the Amended Order'on 
Review with appeal rights’to all parties comm.encing on the date 
the Amended Order on Review is mailed.

The State Accident Insurance Fund seeks Board review of 
the order of the Referee which approved the denial of claimant's 
claim by Industrial Indemnity, but directed it to pay. claimant 
16° for 5% unscheduled low back disability on the 1974 claim.
The order disapproved,the|denial of claimant's claim by the Fund 
and ordered theFund to accept it and pay compensation to.claim
ant until closure pursuant to ORS 656.2'68. - The ALJ also ordered 
the Fund to pay claimant,.as a penalty, an additional amount 
equal to 10% of the compensation due claimant .from the date of 
his injury,until May 23, 1977 plus any amounts due claimant under 
the order of December 28,il977 designating the Fund as the pay
ing agent and to pay claimant's attorney a sum of $800.

The claimant filed a cross-request for Board review, con
tending that he is entitled to a greater degree of permanent par
tial- disability than that'awarded by the Referee.

Claimant is a 63-year-old furniture cleaner who has worked 
•for this employer since 1973. On September 25, 1974 he suffered 
a compensable injury to his back while lifting a chair. He was 
first treated by Dr. Gambee and returned to his regular work ex
cept for a short period in June 1975. Claimant missed no time 
from work because of his.back pain and his claim was closed by 
a Determination Order dated June 6, 1976 which granted claimant 
compensation for temporary total disability only.

I- On or about December 22, 1976 claimant, who had been do
ing considerable bending and stooping v;hile cleaning furniture • 
for the employer due to the pre-Christmas rush, had a recurrence 
of his back problem-. At the time claimant had been injured in 
1974' the employer was insured by Industrial Indemnity, however, 
on January 1, 1976 the employer's workers' compensation coverage 
was furnished by the Fundi
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• Dr. Gambee advised Industrial Indemnity that claimant had 
returned for treatment on-January 13, 1977 and had been admitted 
to the hospital. On March 17 Industrial Indemnity, denied claim-
ant’s request to reopen on the grounds that-claimants had sustained 
a new injury in December 1976. ’ .

On April 26 claimant's attorney notified the employer that 
claimant would file a claim against the Fund; this claim was de
nied by the Fund on June'29, 1977.on’the grounds that claimant's 
current problem was a natural aggravation of his 1974 injury.

bn December 28, 1977 an order was issued by the Workers' 
Compensation Department pursuant to the provisions of ORS 656. 
307, designating the Fund as the paying agent pending a determin
ation of the responsibility■ for claimant's condition...

At the hearing claimant contended that he was entitled 
to an award for permanent partial disability as a result of his 
1974 injury and a determination of whether he had sustained a 
new injur^^ on DecemlDer 22, ,.1976 or aggravated his 1974 injury.
He also contended that he was entitled to penalties and attorney 
fees on the v/rongful denial'by both* carriers and for delay in m.ak- 
ing said denials. Claimant did not receive,compensation within 
14 days nor has he received any' payments under the .307 order.
On this latter matter, claimant asked , for additional penalties
and attorney, fees.

The medical evidence indicated claimant had a degenerative 
spine' disease associated with sciatica and involved the L4-5 left, 
however, he'was not considered a'good candidate for surgery..

The Referee found that claimant was able to .return to v;ork
immediately after his accident and v;orked until June 6 , 1975,
peri.od of almost nine months. Dr'. GamlDee, claimant's treating 
physician, believed claimcant v;ou,ld have a definite permanent re' 
sidual. At the time>of his injury claimant was 60 years old, 
he has a high school education and a•basic-work background in 
furniture cleaning.- , •’

The Referee concluded, considering claimant's age, educa
tion, experience, training .and impairment prior to the second 
injury, that claimant, did sustain! a mild loss of earning capa
city and he granted claimant an award of 16° for 5% unscheduled 
disability. ' ,
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On the issue of whether the incident of December 22, 
1976 represented a new injury or an aggravation of the 1974 in
jury, the Referee found alcausal relationship did exist between 
the disability evidenced by claimant's entering the hospital 
on January 19, 1977 and his increased work activities prior to 
Christmas, 1976. Claimant'admitted that he had been feeling 
pretty good prior to December 22, 1976 but after the increased 
work .due to the pre-Christmas rush he developed a great deal' of 
pain and numbness which radiated into his left leg. Although 
Dr. Garabee, in his report’of July 27, 1977, suggested claimant 
had sustained an "aggravation" of Jiis 1974 injury, the Referee 
found there was no v/ay of ■ determining whether he used the'.word 
'-"aggravation" as a term of art relating, to the v/orkers' compen- 
•sation law.

The Referee found; that claimant .had v/orked at his regu
lar job until December 1976 and although he had had some dis
comfort at'work after his'first injury it had not been sufficient 
to force him to seek additional medical attention for at least 
a year. When claimant-V7as last seen by Dr'. .Gambee in December 
his back condition was improving. Dr. Gambee said he would not 
see claimant again unless'he had more trouble.

The Referee concluded that this was an indication that 
claimant's degenerative back•condition had.been stable for at 
least a year' and that the'v/ork at the employer's in Deceniber 
1976 did contribute, even■though slightly, to his overall major 
condition, therefore, the;carrier on the risk at the time of the 
December 1976 incident. Industrial Indem.nity, V7as responsible 
for claimant's current condition which must be considered as a 
new injury.

The Referee found-that claimant had- not received compen-. 
sation from either carrier even though he was off work from Jan,"--';- 
uary 19 thro\igh February 25, 1977, , The Referee further found’ f,:. 
that Industrial Indemnity | denied claimant's clai.m on March 17,- '

• 19 77 but becc\use there v/as no indication in the file of the date'" 
Industri^il Indemnity first learned of the claim for aggravation, 
the Referee found that Industrial Indem.nity was not liable to 
pay claimant compensationjfor temporary total disability from the 
date of claimant's accident to the date of.the denial.

Claimant's employer had notice of the claim for a new 
injury on April 26 and the Fund,should have paid compensation no 
later than 14 days thereafter and the compensation should have 
commenced as of the date of the injury and continued until the 
date of the denial. Claimant, on March 23, 1977, had sustained 
a' heart attack while at work and the Fund had paid claimant com
pensation for temporary total disability arising out of this 
condition until its denial of the claim therefor on November 7, 
1977. The Referee concluded that the Fund was liable for the

fpayment of compensation to claimant for temporary total dis
ability from the date of his injury until March 23, 1977, ‘less 
time worked, because its failure to pay this compensation con
stituted unreasonable conduct.
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The Referee found that the Fund did not make any payments 
of any benefits due claimant in accordance with the .307 order 
issued on December 28', 1977.. She found, that this consi.tuted 
unreasonable resistance and subjected the Fund to penalties and 
atto.rney's fees. The Referee then issued the directive recited 
in the opening portion of this order.

The Board, on de novo review, finds that the incident 
of December 22, 1976 cannot be considered to be a new industrial 
injury. Dr. Gambee, on July 27,. 197.7., stated that claimant has 
had essentially one disease process 'which dates from his indus
trial accident of September 1974, that he has had intermittent 
exacerbations and remissions of that process. In his opinion the. '7" 
etiologic mechanism of claimant's problems is the industrial 
accident of 1974 and claimant has had an-, aggravation in 1976 .

The Board concludes that the claimant's increased work 
activities- just prior to Christmas 1976 was' an aggravation- of 
his 1974 injury. Any significant increase in activities such 
as.' bending -and stooping necessitated by cleaning furniture for 
the employer could have caused claimant's prior back problems 
to flare up. • ^

The Board concludes that Industrial Indemnity, the car- 
_rier,^on, the, risk at the time of the .1974 injury, is responsible 
for -claimant's present conditions' and must pay claimant compen
sation, -as provided by law,': from'the date of his injury to the date 
of this order. The Fund is entitled to reimbursement from Indus
trial Indemnity for all compensation which it paid claimant on 
March 1, 1978; however, the. Fund's delay in complying with the 
.'307 order constitutes unreasonable resistance to the payment of 
compensation, therefore, it must be assessed a penalty and.pay 
claimant's attorney a reasonable attorney's fee for such unrea
sonable delay.

The Board finds, based upon the medical,evidence, that 
claimant's condition is again medically stationary but that the 
award made by. the ALJ of 16° for 5% unscheduled"disability is 
not adequate to compensate claim.aht for the loss of wage earning 
capacity resulting from the aggravation of his 1974 claim. The 
Board increases the award to 48°.which is equal to 15% of the 
maximum allowable by law for-unscheduled disability.

ORDER
The Order reinstating the Order on Review dated April 

4, 1979 -is vacated and the Order on Review dated October 27,
1978 is reissued'as amended.hereby.

The order of the Referee, dated February 22, 1978, is 
reversed. -

i

The denial of claimant's claim for a new injury made by 
the Fund on June 29, 1977 is approved.

#
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The claimant's claim' for aggravation is referred to 
the employer and its carrier, Industrial Indemnity, for the 
payment of•compensation, as provided by law, commencing on 
December 22, 1976, the date claimant aggravated his 1974 
injury, and until the date of this order which closes claim
ant's claim with an award of 48° for 15% unscheduled low back 
disability, less benefits paid for his heart condition.

Industrial Indemnity shall reimburse the State Accident 
Insurance Fund for all compensation which it paid to claimant 
on March 1, 1978, including temporary total disability and med
ical bills. •

The State Accident Insurance Fund shall pay claimant 
compensation equal to 25% of the compensation due claimant from 
December 28, 1977, the date the order was issued pursuant to 
ORS 656.307 designating it as the paying agent, and until March 
1, 1978. ,

Claimant's attorney shall'be awarded as a reasonable 
attorney's fee the sum of $800, payable by ‘the State Accident 
Insurance Fund for its unreasonable delay in paying compensa
tion as- directed pursuant to the order issued under the pro
visions of ORS 656.307.

Claimant's attorney is entitled to a reasonable attor
ney's fee for his services at Board review in an amount equal 
to 25% of the increased compensation granted claimant by the 
order, payable out of such increase as paid, not to exceed 
$2,300. *

WCB CASE NO. 78-5145

CHARLOTTE J. EATON, CI.-AIMANT 
Robert J. Thorbeck, Claimant's -Atty. 
SAIF,- Legal Services, Defense Atty. 
Order Of Dismissal

May 4, 1979

J

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been with
drawn,

IT IS THEIdi^FORE ORDERED that the request 'for review now 
pending before the Board is hereby dismissed and the order of the' Referee is final by operation of law.
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WCB CASE NO 78-4986 Kay 4, 1979

JAMES R. McQUEEN, CLAIMANT' " ,,
Gracey & Roeschlaub, Claimant's Attys 
SAIF, -Legal Services, Defense Atty. 
Order Of Dismissal

A request for review; having been duly file with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been 
withdrawn,

IT IS THEREFORE ORDERED that the request for 'review now 
pending before the Board is-hereby dism.issed and the order of 
the Referee is final by operation of law.

SAIF CLAIM NO. BC 431525

ROET’.RT G. 'ROSE., CI.AIMAWT
SAIF, Legal- Services, Defense Atty.
Own Motion Order

May 4, 1979

Claimant sustained a compensable injury on April 4,
His claim, was accepted and initially closed by a Deter- 

February 8, 1974. Claimant's aggravation 
After claimant liad requested the Fund to 
Fund forwarded the operative and medical

1973.
mination Order dated 
rights have expired, 
reopen his claim the 
reports from Dr. Ellison to the 
stating that if the Bocird found med'ical evidence justified 
the Fund would not oppose a reopening.

Board with a' cover letter.
it

On March 20, 1979 :Dr-. Ellison performed a surgical re
pair of a previous surgery. On April 29, 1979 Dr. Ellison in
formed the Fund that claimant's current condition was related 
to his previous injury sustained on April 4, 1973 and that his 
condition had worsened to the extent that he began to develop 
pain as a-consequence of a tethering effect of scar tissue in 
the region of a previous surgery. The prognosis v;as good and 
payment for time loss should begin, according to Dr. Ellison, 
from March 20, 1979. Claimant was expected to return to work . 
on April 15, 1979.

The Board, having reviewed the m.edical docum.entation, 
concludes that claimant's claim for an industrial injury sus
tained on April 4, 1973 should be reopened.

#
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ORDER

9
Claimant's claim No. DC 4 31525 i'S horeby remanded to the 

State Accident Insurance Fund to be accepted and for the payment 
of compensation, as provided by lav;, commencing on March 20, 1919, 
the date of the surgery, and until the claim is closed pursuant 
to the provisions of ORS 656.278, less.time v;orked.

SAIF CLAIM NO. A 908964 May, 8, 1979
HOWARD V. BRUNSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury on February 5, 
1962 when he was hit by a falling log. The diagnosis was a 
mildly depressed skull fracture and comp.ression fractures of 
D6 and D8. The skull fracture v;as elevated and a cranioplasty 
was performed by Dr. Stainsby. Dr. Anderson reported claim
ant's bade fractures healed well after‘treatment and the claim 
was closed on February 7, 1963 vrith an av;ard of compeuication 
equal to 58° for 40i loss function of an arm for unscheduled 
disability. ^ .

On August 17, 1976 claimant fell and struck his head 
while suffering from a second syncopal episode. Dr. Roy Miller 
hospitalized him and diagnosed a post-traumatic seizure disorder, 
recent skull fracture and subdural hematoma. The Fund reopened 
the claim, and surgery was done on August IS, 1976. Claimant 
returned to his regular work•on November 1, 1976. -

After his final examination on February 13, 1979, Dr. 
Miller found claimant's condition to be medically stationary, 
stating he was essential],y asymiptomatic. He is presently on 
Dilantin medication and will be for the rest of his life. He 
has not had any more seizures and his neurological examination 
was entiirely normal.

On March , 19 79 the Fund requested a determination of 
claimant's -present condition. The Evaluation Division of the 
Wo.rkers' Compensation Department reconmiended that claimant be 
granted coinpensation for time loss from August 17 , 1976 through 
October 31, 1976, less time worked.

The Board concurs in this recommendation.

9
ORDER

The claimant is hereby granted compensation for temporary 
total disability from August 17, 1976 through October 31, 1976, 
less time v/orked. .The record indicates that clai.mant has already 
been paid this compensation by the Fund. •
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WCB CASE NO. 78-5072 May 8, 1979

ROBERT E.' 
Harold W. 
Thomas J.

EGGIMAN, CI.AirmNT 
Adams, Claimant's Atty. 
Mortland, Defense 7-itty. m

Request for Revi ev; by Claimant

Reviewed by Board Members .Wilson and McCallister.
Claimant seeks review by the Board of the Referee's or

der which granted him 64° for 20% unscheduled lo'w back disabil
ity.

Claimant is a 58-year-old meat cutter v;ho has a high 
school education. Claimant vjorked as a meat cutter in his father's
meat ma}:ket' during high scIjOoI and after graduation. Then he 
was in the service during World War II af v/hich time he went to 
cook an.d baker's school. After'he vaas discharged he held various 
jobs as a meat cutter. In 1965 he suffered an injury while work
ing for Safev;ay. He was off h-7ork tv;o or three v;eeks and when he 
returned he had to wear a brace for av.’hile. In 1967 , Dr. Misko 
performed back surgery and claimant returned to work for Safe
way. Because of continued back problems, Dr. Misko, in July 1968, 
perform.ed a second surgery. After the second surgery claimant di.d 
not attempt to work at Safev.’ay's iceat service counter but he weivt 
to work in the warehouse where he'-v/as not required to lift heavy 
W’eiqhts, but merely trimmed on a production line. He .continued 
this v7ork until October 19 76 v;hc:h he began to have low back and 
right leg pciin.

On 0c tober 19, .197 6 c ].ci .i. 
sought chiropractic treatmLent. 
eventually seen by Dr. Snodgrass 
His injury v/a s dicicfnosed as a lu 
upon pre-existing degenerative 
seasG. Claimant was given some 
gram. Dr. Snodgrass was unable 
current disc, a].though claimant 
lumbcir and lumhosacrval a.rea; he 
orthoped ic phys ician . Dr . liOgan 
claimant and prescribed a Stuttc 
some injections but they were of

mant sl.ipped while at work; he 
T’nis did not he^.lp and he v/as 
, an associate of Dr. Misko. 
mbosac.ral strain superimposed 
;ud post-operative low back di- 
•nodication and an exercise pro- 

find ajiy evidence of a re- 
i -..mained tender over the entire 
recommended claimcint see an 
, an orthoped.i.c physician, sa'w 
1 brace. He also gave claimant 
little help and thereafter

physical therapy was tried. In 
claimant not return to rneat cutt 
for a different .type of occupati 
claimant ended in a non-re f erra.i

Apri 
-■i.nq 
on. bee

a v3iCciti'on and was not avaij.abJ.e rimprove by October and Dr. Logan
ever' 
b or

return to lui.s former job in' any 
be medically stationary in Decei; 
bend or do any .lifting. Claimant ,te 
than three hours a day, but could v;

1 1977 Dr. Logan suggested 
and try to be retrained 
The first attempt by 

ause claimant was going on 
.la.!.mant' s . condition did not 
t he would not be able to 
t. He found claimant to 
hut. said lie v.'as unable to

It I'le 
a Ik a

could not Ido up more #
mile each day
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In January 1978 Dr. Misko again'began treating claimant 
on a conservative basis. Dr. Logan also continued to treat 
claimant. ■ ■

■_Field Services Division’ of the Workers' Compensation- 
Department again attempted to 'get claimant in a vocational re
habilitation program. According to the evidence, the interview 
with claimant took place about .the sam.e time he had received 
an injection of Xylocaine from Dr. Misko and, according to 
claimant, he was quite miserable and unable to fully answer 
the necessary questions and asked that his interviev/ by post
poned.

The Referee apparently felt that claimant wished to 
rely uponDr. Misko's assessment of his disability rather than 
that made by Dr. Logan. Dr. Misko reported claimant was not 
able to participate in vocational rehabilitation and at the 
same time Dr. Logan reported that he could be rehabilitated 
for a sedentary type of work which did. not require him. to bend 
or lift.

In June 1970 Dr. Misko stated that claimant was medi
cally stationary but at his age he could not return to his 
former job where he had to do heavy lifting. The Referee was 
unable to determine whether Dr. Misko's report should be in-' 
terpreted as discouraging rehabilitation or not but apparently 
claimant so interpreted it.

On June 2l, 1978 the claim was closed by a Determination 
Order v/hich awarded claimant 32° for 10% unscheduled low back 
disability. Claimant had received awards totalling 30% for 
unscheduled disability and 15% for right leg disability as a 
result of his earlier injuries in the 1960’s.

During October 1978 the Field Services Division made 
another attempt to obtain employm.ent re-entry assistance for 
claimant, however, medical instability precluded assessment 
of vocational feasibility.

The Referee was not convinced that claimant was unable 
to participate in some kind of vocational rehabilitation pro
gram or aid in obtaining employment. The first attempt was 
aborted because claimant was unavailable, the second because 
claimant was suffering from some unsuccessful treatment re
ceived from Dr. Misko who had not encouraged claimant' to at
tempt to return to work. ' Dr. Misko insisted that claimant 
should not return to his former job as a meat cutter v;here he 
is required to do heavy lifting yet the evidence is clear that 
for the last eight years of claimant's' employment he has been 
not working as a butcher but rather as an assemblyline trimmer. 
Contrary to what Dr. Misko believes. Dr. Logan feels that 
claimant would benefit from^ retraining.
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Claimant testifies that he had been able to .work as a 
trimmer but that he was not able to do so now because of his 
last accident and does not feel that he is able to be retrained 
because he cannot sit for long periods^of time in the classroom.

The Referee found that claimant had not taken advantage 
of the placem.ent services to, which-he has been exposed and con
cluded that claimant was familiar v;ith all the phases of butcher
ing and meat cutting and, therefore, he felt comfortable v/ith 
such types of work and he did not wish to look for other types • 
of employment. However, he did feel that claimant's disability 
(presumably he was ref erring- to his loss of v;age earning capa
city) was greater than indicated by the award of 10% of the max
imum.- for such unscheduled disability. He granted claimant an 
addi'tional 10%, giving claimant a total of 64° for 20% unsched
uled .low back disability.

The Board, on de novo review, finds that claimant has 
not been adequately compensated for his loss of v;age earning 
capacity. Claimant is 58 years old and obviously he cannot 
return to work as a meat cutter, a job at v/hich he was employed 
for many .years, because it requires heavy lifting. Claimant 
says he can'no longer work as a trimmer.

Based upon the medical evidence and the lay testimony, 
the'Board concludes that clcximant is entitled to 96° for 30% 
unscheduled ■ disabi-li ty' to-mad.'equately compensate him for hi.s 'loss 
of wage earning capacity. The Board urges claimant to take 
advantage of the vocational.rehabilitation services which are 
available to him through various agencies of this state.

It would have been most helpful to the Board had the 
parties seen fit to submit briefs on their respective posi
tions, however, they did not do so.

ORDER
The order of the Referee, 

modified.
dated Noven-i^er 29, 1978, is

Claimant is awarded 96° out of a maximum of 320° for 
unscheduled low back disability. . This award is in lieu of that 
granted bythe Referee's order which in all other.respects is 
affirmed.

Claimant's attorney is awarded as, a reasonable attorney's 
fee for. his services at Board reviev/ a sum equal to 25%. of the 
additional compensation awarded claimant by this order, payable 
out of said compensation as paid, not to exceed $3,000.
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WCB CASE NO. 78-2817 May 8, 1979

ELSIE BASS-JOIINSON 
Doblie, Bischoff &
Lang, Klein, Wolf,

Hallmark, Defense Attys. 
Request for Review by Employer

CLAIM7\NT-y#?^;. - 
Murray, Claimant's Attys. 
Smith, Griffith &

#

Reviev/ed by Board Members 'Wilson and McCallister.
The employer seeks' reviev; of the Referee's order v/hich 

granted claimant 224° for 70% unscheduled mid' and low back dis
ability. ^ '

Claimant was a 49-year-old general mill worker when she 
suffered a'compensable injury on August 6 , .1976 while lifting 
a box filled with chair components. She worked for 14 months 
after her injury,'being treated during that period of time by 
several doctors. Dr. Bond, in July 1977, diagnosed a left
sided luml^ar myositis and -spasm with left sciatica.

Claimant's claim was closed by a Determination Order 
awarding compensation for time loss only. Thereafter she was 
seen by Dr. Parshall who diagnosed a possible slipping rib syn
drome and in January 1978 performed a resection of the left 
11th and 12th ribs.

In February 1978, Dr. Perkins reported that claimant's 
burning radicular type of pain had disappeared since the sur- 
gery, but she still had discomfort over the scar area and 
claimed pain in the sacral area- with questionable radiation 
into the left groin. In March 19 78 , l.e advised the carrier 
that he had discharged claimant 'as a patient because he could 
find no reason for her symptoms and referred her to Dr. Rockey,^ 
an orthopedic surgeon. He released her for modified work as 
of March 19, 1978.

Dr. Rockey, in May 1978, felt claimant might have a her
niated lower thoracic disc. He opined she was not m.ediccrlly 
stationary but disabled from work and liad been disabled at the 
time she was released by Dr. Perkins. Dr. Rockey hospitalized 
claimant for traction and diagnosed a chronic lumbar and thor- 
acoli-mibar back strain. Upon her discharge, he stated she should

m

not return to v7ork w'hich required repetitive bending or heavy 
liftiiig. He said that if claimant could not find other types 
of work she should be retrained • for work which would not stress 
her back.

Claimant was referred to vocational rehabilitation in 
August 19 78. , She testified that no prociram had been provided 
for her; she felt this was because of her continuing physical 
limitations and her lack of education.
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Her claim was again closed on September 7, 1978 by a 
Determination Order whicli gremted claim^mt 64° for 20% unsched
uled m.id and lov'/ back disability.

Claimant has finished the sixth grade, but she has had 
no specialized training. Her V'/ork background consists of working 
on a farm, as a waitress for a coun],e of years, and intermittently 
as a babysitter. Her basic employment has been in low-skilled 
factory work and the evidence indicated that she never stayed 
more than five or six years at any one job.

Claimant testified that she has -continuing burning, 
stinging and pulling sensations in her back with intermittent 
sharp pains. She quit v^ork in October 1977 ai'id her only attempt 
thereafter to secure other employment has been reading the want 
ads in the newspapers. She found nothing that she felt she could 
do although claimant vjould work presently if she v.’ere able to 
do so. The Referee found that her motivation must be considered 
good because of the fact that she worked^^although in pain 'for 
14 months after her-injury and quit only vdien the pain became 
so severe that she could no longer continue.

The ,pe.rsonnel manager of the employer testifi.ed tha.I: the 
employer h£id tv.'o jobs in the plant requiring virtually no physi
cal exertion. One job consisted of stapling labels together; 
the other required placing nuts and bolts in bags to accoinpany 
f u r n i t u r e c o mp o n e n fc s s h i p p e d fro m t ]:e p 1 a n t. D a h j o Yj p e r,m i t't e d 
a change from a sitting to a standing position at the worker's 
option and required virtually no bending or tvrlsting. He testi
fied that both jobs were required to be performed as part of the 
p2:oduction opeiration at tha-k plant cJikI that claimaivL had never 
been separated from employment by the employer. He stated that 
if she wished to apply for' c-^ibher jo):) they v;cii].d be available 
to her at the same rate of pay slie had earned on the job she was 
performing at the time of ner injury. Claimant testified that she 
would accairt the opportunity to return to w'ork.

«

The Referee,;taking into consideration claimant's lack of 
education and l:er limited work experience together vxlth the 
restrictions placed upon her work activity by Dr. Rockey, con
cluded that claimant's industrial injury had a significant im- 

'wage earning capacity, ile found that she was ex-- 
practically all of the work which she had performed 
and that, in all probabil.lty, . she v;as not retrainable 

for any type of sedentary work requix'ing clerical or- intellectual 
skills. He found that the jobs qffered claimant by tlie employer 
appeared to be vrithi.n claimant's competency, but the two jobs 
mentioned were appairently the only two jobs of this character 
within the employer's entire plant which employs some 100 people.

pact on her 
eluded from 
in the past
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m
He concluded that as a matter of common knowledge jobs 

making such minimal demands on a worker are few and far between 
and, therefore, claimant has sustained a large loss of wage earn
ing capacity, greater than that for which she has previously 
been awarded compensation. He increased her award of 20% of 
the maximum to 70% of the maximum.

m

The Board, on de novo review, finds that while it was very 
commendable on the part of claimant to continue to work whije 
she was in pain for a period of 14 months after her industrial 
injury in 1976, nevertheless, her motivation is questionable.
The Board agrees with the Referee's conclusion that the two jobs 
offered claimant by the employer appear to be within claimiant's 
competency; they certainly, do not require any type of activity 
which Dr. Rockey forbid claimant to engage in and the employer 
has indicated that she would be paid at the same rate of pay 
she was receiving at the time of her injury, yet the evidence 
indicates that claimant only tried one of the jobs for a short 
period of time and decided she didn't want it. She didn't even 
attempt the second job. Furthermore, claimant has not sought 
any type of employment other than to read the newspaper want 
ads. Apparently, claimant is ,not interested in returning to 
the labor market.

The' Board does conclude that claimant has suffered a sub
stantial loss of her wage earning capacity as a result of her 
industrial injury but not 'to the degree that v/ould justify an 
award equal to 70% of the maximum for her unscheduled disability 
Therefore, the Board reduces the award made by the.Referee from 
70% to 50%. .

ified.

ORDER
The order of the Referee, dated October 31, 1978, is mod-

Claimant is awarded 160° of a maximum of 320° for unscheduled mid and low back disability, including disability to her 
ribs. This award is in lieu of the award made by the Referee 
in his order which in all ’Other respects is affirmed.

m
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CLAIM MO. GC 76726 May 8, 1979
KENNETH V. KNAPP, CLT^IMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury to his riaht knee 
on June 7, 1967. The claim was last closed by a Board's Own 
Motion Determination whereby claimant was granted additional 
compensation for 15% loss of the right leg.

On March 12, 1979 Dr. Heusch, in his letter to the 
Fund, requested claimant's claim be reopened. He indicated 
claimant's condition showed progressive degenerative and in
creasing pain. He felt claimant would benefit from a proce
dure v/here a polyethylene button would be placed in the 
patella so as to articulate with the metal flange of the 
knee prosthesis.

The Fund forwarded the above letter to the Board to
gether with a cover letter indicating it would not oppose re
opening.

The Board, after consideration of,the evidence before 
it, concludes that claimant's claim should be reopened for 
the procedure recommended by Dr. Heusch.

ORDER
Claimant's claim is remanded to the State Accident In

surance Fund for reopening of his claim commencing on the date 
the recommended procedure is performed and until the claim is 
closed pursuant to ORS 656.2,78 .

^ SAIF CLAIM NO.' HC 410227
EDWARD L. LEACH, CLAIMANT 
Dana R. Taylor, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

May 8, 1979

On'April 9, 1979 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction and 
reopen his claim for an injury sustained on November 7, 1972 
with an award of 80° for 25% unscheduled disability. Later this 
was increased to 128° by a Referee's order dated February 1, 1974. 
Claimant's claim was first closed on August 24, 1973 and'his 
aggravation rights have expired. •

#
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By affidavit, claimant indicated that he was examined by 
Dr. Kayser on August 7, 1978 for increasing low back pain which 
he diagnosed as lumbar L5-S1 spondylolisthesis. Dr, Kayser felt 
that claimant's condi tion ’ at'■’'the time of his examination was a 
result of the 1972 industrial injury. He requested the Fund to 
reopen the claim. It refused. Claimant requested a hearing.
The Referee dismissed the matter because claimant's aggravation 
rights had expired._

On April 11, 1979 the Board advised the Fund of claimant's 
request and asked it to respond within 20 days as to its posi
tion.

The Fund responded on April 16, 1979, stating that claim- 
.ant's spondylolisthesis pre-existed his 1972 injury and that injury 
merely aggravated this pre-existing condition. It believes claim
ant has again aggravated this condition while self-employed as a 
plum.ber. It feels it has no responsibility for claimant's present 
problems and opposes the reopening of the claim.

The Board, after fully considering the medical evidence be
fore it-, concludes that claimant's claim should be reopened to 
be accepted and for payment of compensation as provided by law, 
commencing November 13, 1978, the date of claimant's hospitaliza
tion,, and until closed pursuant to ORS 656.278, less time worked. 
Claimant's attorney should be granted as a reasonable attorney's 
fee a sum equal to 25% of the increased compensation for temporary 
-total disability granted by this order, payable out of said com
pensation as paid, not to exceed $750.

WCB CASE NO. 76-4821 May 8, 1979

JAMES LYNESS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund requests the Board to 

review the Referee's order which granted claimant an award of 
32° for 10% unscheduled disability.

Claimant is a 42-year-old asbestos mechanic who suffered 
a compensable injury in February 1975 when he fell on a valve 
stem striking the right side of his ‘chest and cutting his fin
ger-. Dr. Innes, a vascular and' thoracic surgeon, diagnosed a 
right-sided pleural effusion. Dr. Innes performed a thoracotomy 
and decortication in April 1975. His final diagnosis was 
"pleuritis, recurrent pleural effusion secondary to hyaline 
plagues and probably secondary to asbestos or fiberglass". 
Claimant's claim for an occupational disease was denied by the 
Fund on June 24 , 1975. -m-



Claimant was last seen by Dr, Innes.on July 19, 1975. 
At that time Dr. Innes did not feel claimant would have any 
further problems nor would there be any permanent impairment.

After a hearing on the denial, the Fund was■ordered to 
accept the claim.

On July 27, 1976 claimant was exam.ined at the Respira
tory Care Center in Tacoma, Washington by Dr. Lawson who reported 
that claimant had a mild obstructive ventilatory defect that 
could be accounted for on the basis of a history of very heavy 
cigarette smoking by claimant. The level of ventilatory reserve 
and the performance of the gross exercise test were such that 
he could not find any evidence of pulmonary disability relative 
to the impairment of exercise performance. He did find a slight 
degree of partial impairment but felt it was not significant 
enough to cause work disability.

Claimant's claim was closed by a Determ.ination Order 
issued September. 8, 1976 which awarded claimant compensation 
for time loss only.

In September 1977 a Dr. Cook examined claimant. He 
found no evidence of asbestos reaction present on chest x- 
rays, and only a slight reduction in pulmonary function; He 
advised claimant to avoid extensive exposure to dust and ir- • 
ritating vapors, gases or fumes and that he should not be required 
to wear any non-powered respirator if he had any difficulty•in 
breathing.

Claimant had smoked one.to two packs of cigarettes a 
day since he was 12 years old. He quit smoking approximately 
two years ago.

Claimant underwent open heart surgery in June 1978. The 
surgery had no relationship to the claimant's job.

Claimant testified that it was increasingly difficult 
to keep up with his trade as an asbestos mechanic. He stated 
that while working around fiberglass he coughed and became 
weak and breathing became more difficult. He stated that he 
could not work in close places where fumes were present and that 
the mask which asbestos workers wore filtered out dust but not 
fumes.

The Referee found that both Dr. Ihnes and Dr. Lawson 
felt the disease would not affect claimant’s employment. The 
September 1977 examination was^given by the Western States 
Asbestos Health Plan and the- evaluation of claimant did not 
reveal any specific abnormality although pulmonary function was 
slightly reduced and, as stated before, claimant was advised 
not to expose himself to dust and other irritating vapors, 
gases or fumes.
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The Referee found that claimant was generally able to 
continue working in his specialized occupation subject to the 
restrictions, limitations and^^d.ifficulties which have heretofore 
been discussed. Taking into'consideration claimant's age, edu
cation, training, work experience and physical condition, the 
Referee concluded that claimant had lost 10% of his wage earning 
capacity and therefore granted him an award equal to 32°.

The Board, 'on de- novo review, finds no medical, evidence 
that claimant has sustained a loss of wage earning capacity 
which would justify granting an award of permanent partial 
disability. Therefore, the Board reverses the Referee and re
instates the Determination Order which adequately compensated 
claimant for any loss of time which he has sustained as a re
sult of his industrial injury.

ORDER
The order of the Referee, dated September 28,. 1978 , 

is reversed and the Determination Order, dated September 8, 
1976, is reinstated.

SAIF CLAIM NO, PC 371059 May 8, 1979
STANLEY J.. OLES, CLAIMANT-
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a- compensable injury to his right 
hand on May 24, 1972 while employed as a truck driver. The 
claim was initially closed on November 20, 1972 with an award- 
of compensation equal to 45% loss of his right hand.

By his report of February 15, 1979 Dr. Ross advised 
the Fund that claimant had a neuroma of the right hand which 
was related to his 1972 industrial injury. A Board's Own 
Motion Order reopened the claim, with time loss payments to 
begin on February 5, 1979.

Claimant underwent excision of the neuroma on February 
23, 1979. Dr. Ross, in his closing report of April 3, 1979, in
dicated 'that claimant's symptoms were relieved and claimant had 
no further disability. He released claimant to work as of that 
date.
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On April 12, 1979 the Fund requested a determination of 
claimant's present disability. The Evaluation Division of the 
Worker's Compensation Department recommended that claimant be 
granted compensation for time loss from February 5, 1979 through 
April 2, 1979, less time v/orked and no additional compensation 
for permanent partial disability.

The Board concurs in this recommendation.
ORDER

■ i: ’*

Claimant is hereby granted compensation for temporary 
total disability' from February 5, 1979 through April 2, 1979, 
less time worked. The record indicates that claimant has al
ready been paid most of this compensation by the Fund.

€

CLAIM NO 502-66-0263 01 May 8, 1979
WALTER C. PHILLIPS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 
O'Leary, Claimant's Attys. 

Newhouse, Foss, Whitty & Roess, 
Defense Attys.

Own Motion Order
\

On March 15, 1979 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction 
and reopen his claim, for an industrial injury sustained on Dec
ember 1, 1966. Claimant's claim was first closed on December 
20, 1967 and his aggravation rights have expired.

Dr. Anthony Smith, on March- 6, 1979, indicated he had 
followed claimant's condition since the injury of 1966. On Sep
tember 26, 1978 he did a Charnley compression arthrodesis of the 
right ankle which resulted in a nonunion; this was repaired with 
a bone graft on February 19, 1979.' The claimant is still in a 
cast and is unable to work and will probably not be able to return 
to work until at least the first part of June. Dr. Smith relates 
claimant's current condition to his December 1966 injury.

The Board, on April 2, 1979, advised the employer of claim
ant's request for own motion relief and asked it to state its 
position within 20 days.

On-April 24, 1979 the employer advised the Board that it 
objected to the reopening of claimant's claim.

The Board, after fully considering the information before 
it, concludes that claimant's claim should be reopened for time 
loss benefits and medical care and treatm.ent until such time as 
he can be released for work.

_i 1 /i_
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ORDER

Claimant's claim is hereby remanded to the carrier for 
acceptance and payment of. compensation to which he is entitled, 
commencing February 19, 1979, the date of the bone graft, ‘and 
until his claim is closed, pursuant to ORS 656.278.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services'a sum equal to 25% of the in
creased compensation for temporary total disability granted by 
this order, payable out of- said compensation as paid, not to 
exceed $750.

CLAIM NO. D53-124543 May 8, 1979
LEO T. SHAFFER, CLAIMANT 
Own Motion Order

On July 26, 1968 claimant suffered a compensable injury 
while working for Willamette Industries, Inc., Griggs Division. 
The carrier was Employers Insurance of Wausau. The claim was 
accepted and closed by a Determination Order dated June 18, 1973 
which awarded claimant compensation for 16.25% loss bineural 
hearing due to 15% loss of hearing left ear and 25% loss of hear
ing right ear, equal to 31.2° and 80° for 25% unscheduled head 
and shoulder disability. ^

Claimant requested a hearing and, after said- hearing, the 
Referee directed the carrier to pay claimant a total, of 24% loss 
bineural hearing due to 22.5° loss of hearing left ear and 34.5° 
loss of hearing right ear equal to 46° and 160° for 50% unsched
uled eye, head, shoulder and back disability; said amounts to be 
in lieu of the awards granted by the Determination Order of June 
18, 1973. The Opirrion and Order was entered on November 18, 1974 
and represents the date of the last arrangement and award of com
pensation for claimant's industrial injury.

On March 28, 1979,Dr. Harry Mittelman, a specialist in ‘ 
eye, nose, throat and facial' plastic surgery who practices in 
Palo Alto, California, examined claimant. At that time claim
ant desired to have a meloplasty and other reconstructive pro
cedures in an attempt to correct some of the deformities which 
were caused by the industrial injury of July 26, 1968 which re
sulted in right facial paralysis. Subsequent to the injury 
claimant had considerable lower lid lag with a large scleral show 
and atrophy of the musculature there with considerable sagging 
and elastosis of the skin. Dr. Mittelman planned to do a re
constructive cervical facial rhytidoplasty.

Dr. Mittelman was of the opinion that claimant's present 
need for this surgery was directly connected with his 1968 in
jury. -115-



On April 19, 1979 -Wausau forwarded to the Board all of 
the medicals which it had received regarding claimant's claim 
and stated it would accept the responsibility for paying the 
medical bills and time loss; .it had voluntarily reopened the 
claim. ‘ .

The Board, having reviewed all of the medicals and the 
order of the Referee dated November 8, 1974, concludes that there* 
is definitely a worsening of claimant's condition since the date 
of the last award or arrangement of compensation and that said 
worsening is directly related to his 1968 industrial injury.

ORDER
Claimant's claim, designated as D53-124543, filed on an 

industrial injury sustained on July 26, 1968 is hereby remanded to 
Willamette Industries, Inc.., Griggs Division, and its carrier. 
Employers Insurance of Wausau, to be accepted and for the payment 
of compensation, as provided by .law, commencing on January 17, 
1979, the date claimant was initially admitted to the Stanford 
University Medical Center, and until the claim is closed pursu- ' 
ant to the provisions of ORS 656.278, less time worked.

WCB CASE NO. 78-4483
LARRY E. TIMBROOK, CLAIMANT 
John R. Sidman, Claimant's Atty. 
Fredrickson, Weisensee & Cox,

Defense Attys.
Request for Review by Employer 
Cross-appeal by Claimant

May 8, 1979

Reviewed by Board Members Phillips and McCallister.
The employer seeks review of the Referee's order which 

awarded claimant compensation equal to 48° for unscheduled low 
back disability, subject tp the ^employer's right to offset. 
$1,130.84 which it has paid as compensation for temporary total 
disability from February!, 1978 to March 28, 1978 and repre
sents overpayments of compensation to claimant.

Claimant, a 30-year-old lift truck operator, sustained a 
compensable injury to his low back on June 23, 1976. He was 
treated by Dr. Cherr_y and later underwent a therapy program at 
Callahan Center. ,•.

Claimant was in a program of vocational retraining at the 
Franklin Institute of Sales and completed his course in Decem
ber 1977. From January 13, 1978 to March 16, 1978 claimant 
worked as an automobile salesman for Roy Burnett Chrysler Ply
mouth.
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A Determination Order entered on March 6, 1978.awarded claim

ant compensation for temporary total disability from June 23, 1976 
through February 3, 1978 and ?l'6° for ,5% unscheduled low back dis
ability.

On April 4, 1978 claimant became employed as a new and used 
'’car salesman by Downtown AMC Jeep; claimant is still working for 
that employer. ' ‘ ‘

Claimant testified that standing, sitting or lifting 
weights in excess of 25 pounds caused pain in his low back; 
also, twisting and turning would bring on low back pain and 
claimant stated he could not do any type of manual labor.

When claimant was examined by the doctors at the. Ortho
paedic Consultants, Dr. Ebert, a neurologist, stated that claim
ant was hostile, with passive,aggressive responses during the 
examination which was conducted on August 7, 1978. On numerous 
tests claimant gave inconsistent responses indicating voluntary 
restriction of movement and functional interference. Dr..Ebert 
testified he could not determine, objectively, any muscle weak
ness because of this performance by claimant. He concluded that 
claimant could do at least medium work and had lifting abilities 
of up to 50 pounds and that prolonged sitting, standing and 
bending should not cause any problems.

The Referee felt that Dr. Ebert's report should be given greater weight than that of Dr. Cherry's final report because 
Dr. Cherry's report indicated a lack of' knowledge of claimant's 
employment and vocational retraining.

The Referee found the claimant had received a total of 
$1,130.84 in temporary total .disability payments from February 
1 to March 20, 1978 which were overpayments and to which defen
dant was entitled to a credit or offset. He found the evidence 
did not support claimant's entitlement to any additional periods 
of temporary total disability or temporary partial disability 
beyond those awarded by the Determination Order.

In evaluating claimant's loss of wage earning capacity 
as a result of his low back disability, the Referee found that 
claimant did not earn as much as a car salesman as he did when 
he was working for Zidell as .a lift truck operator, however, 
his earni-ngs as a salesman have steadily increased and can be 
expected to continue to do so. He felt that because of claim
ant's restricted employability in the general field of indus
trial employment he was entitled to an award equal to 48 degrees 
representing an increase of 32 degrees over that awarded by the 
Determination Order. He held that this award should be subject 
to the cf^fset of the overpayment of compensation for temporary 
total disability previously referred to.
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The Board, after de novo review, agrees with the Referee's 
evaluation of claimant's loss of wage earning capacity. However, 
the Board finds that on March 17, 1978 the employer wrote to 
claimant as follows:

"This is to confirm that you are aware that 
your temporary partial disability payments 
will cease as of the last payment of 4-13-78.
This will^extend this benefit for pay periods, 
or 28 days after this current check.
'"As you know, the determination order has been 
satisfied as have the requirements under the 
law. We are at this time extending these 
benefits to further enable you to be established 
in your new career."

ORS 656.018(4) states that nothing in the VJorkersV Compensation 
Act shall prohibit payment, voluntary or otherwise, to injured 
workers or their beneficiaries in excess of the compensation 
required to be paid under 'the act.

The Board finds that the letter of March 17, 1978 indicates 
that the additional payment of compensation to claimant repre
sents a gratuitous act on the part -of the employer which is 
sanctioned by the Workers' Compensation Act. Therefore, the 
employer is not entitled to offset that amount of money against 
any payments due claimant for permanent partial disability.

ORDER

ified.
The order of the Referee, dated November 8, 1978, is mod-

Claimant is awarded 48° of a maximum of 320° for unsched
uled low back disability. This award is not subject to any off
set of payments by the defendant to, claimant for temporary 
•total disability which were made gratuitously.

In all other respects the Referee's order is affirmed.
V.Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review 
in the amount of $,300, payable by the employer.
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SAIF CLAIM NO. -FC 331423 May 8, 1979
CLAUDIE R. WALKER, CLAIMANT : - 
SAIF, Legal Services, Defense "Atty 
Own Motion' Determination .

Claimant sustained a compensable injury to 
ankle on October 12, 1971;while employed by Howard 
General Contractor, Inc. .The injury required open 
screw fixation. The claim was initially closed on 
1973 with an award equal to 30% of the'left foot, 
was appealed and, after a hearing, an order dated April 4, 
1973, granted claimant 67.5° for 50% loss of the left foot.

his left 
Brewton, 
surgery and 
January 4, 
This award

On March 2, 1979 the Board issued its Own Motion Order 
directing the Fund to reopen claimant's claim, based on a lettei 
from Dr. Baskin recommending claimant have further surgery.
This surgery v/as done by Dr. Baskin on February 14,' 1979 and
claimant was released for,regular work on March 27, 1979.

On April 6, 1979 the Fund requested a determination of 
claimant's present disability. -The Evaluation Division of the 
the V7orkers' Compensation Department recommended that claimant 
be granted time loss benefits from February 14, 1979 through 
March-26, 1979, less time-worked but no additional permanent 
disability.

The Board concurs in this recommendation.
ORDER

Claimant is hereby granted compensation for temporary 
total disability from February 14, 1979 through March 26, 1979, 
less time worked. The evidence before the Board indicates that 
this compensation has already been paid to claimant.

CLAIM NO. PT 18081 May 9, 1979
MARCELLA HOLY ANDERSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. '
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Own Motion Determination

On March 1, 1979 an Own Motion Determination was entered 
in the above entitled matter.
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It has now come to the attention of the Board that the 
claimant's claim had been reopened prior to the expiration of her 
five-year aggravation rights and subsequently closed on April 30, 
1976 . Therefore, claimant had until April 30 , 1977 withi.n which 
to request' a hearing on the adequacy of that Determination Order.
On February 22, 1977 the claim, was reopened as of November ‘5, 1976 
pursuant-.to a stipulation dated February 22, 1977, both dates 
being within -the one-.year :period.

r

On August 18, 1978 claimant's condition was found to be 
stationary and no further surgery or treatment necessary.

The Board concludes that claimant's claim should not have 
been closed pursuant to the provisions of ORS 656.278 but should 
be closed pursuant to ORS' 656.268 and, therefore, the entire m.atter 
should be referred to the Evaluation Division of the Workers' 
Compensation Department for the ^entry of a Determination Order 
pursuant to ORS 656.268 based upon the carrier's request for a 
determination of claimant's present.disability made on January 
24, 1979.

IT IS SO ORDERED.

■WCB CASE NO. 77-5890
RICHARD F. EMBREE, CLAIMANT 
Kulongoski, Held, Durham &

Drummonds, Claimant's Attys.
SAIF, Legal' Services, Defense Atty, 
Request for Review by. the SAIF'

May 9, 1979

Reviewed by Board Members Wilson and McCallister.'
The State Accident Insurance Fund seeks Board review of 

the Referee's order which set aside their denial dated July 29, 
1977. The Referee remanded the claim to the Fund for acceotance

Claimant has been a wood working shop teacher in the pub
lic schools for 30 years. For the. past 16 years he has taught 
"sliop" at South Eugene High School. He filed' a claim alleging 
progressive hearing loss due to exposure to machine noise in the 
classroom. The Fund denied ’the claim. The claimant requested, 
a hearing. The Referee found a v/prk-re.lated hearing loss, that 
the claim, was compensable as' an occupational disease and ordered 
the Fund to accept the claim.

Dr. Springate examined claimant and reported he found 
"bilateral sensori neural hearing loss". This diagnosis was 
later supported by Mr. Nanny, an audiologist, after audiologic 
testing at Eugene Center for Hearing and Speech. mi
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Dr. Springate found the cause of the "bilateral 

sensori neural hearing loss" to be "undetermined"; see his un
dated report, Defendant’s,Exhibit- 2. Subsequent to that re
port no medical evidence was submitted which relates the diag
nosis to work exposure beyond a mere "possibility".

The Board, on de novo review,' finds that the clai.mant 
has not proven medical causation. "Hearing loss" presents a 
complex medical problem and a claim that "hearing, l.oss" is re
lated to a work exposure must be supported by competent medi
cal evidence. In this case, to raise the medical evidence be
yond the levels of speculation would be to indulge in an infer
ence based on a questj.oncible assumption. The assumption here 
appears to be that any "excessive" noise exposure at w’ork 
coupled v/ith a diagnosed hearing loss compels a finding of com
pensability. This "post hoc ergo propter; hoc" reasoning \vOuld 
negate the need for careful evaluation of the evidence beyond 
the establishing of legal.causation.

9

The burden of proof is upon tlie claimant; he must prove 
by a preponderance of the'medical evidence that his hearing 
loss is related to his job; claimant has failed to do so.

The Board, having;found the claimant's claim for.hearing 
loss is not compensable, does not reach the other issues raised 
in the Fund's request for'review.

j ORDER
The order of the Referee, dated'August 11, 1978, is re- 

- versed. • '

9

The denial of the Fund, dated July 29, 1977, is hereby 
affirmed. . • - •
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WCB CASE NO. 78-21R9

CLIFFORD L. MYERS, CLAIMANT 
Kenne-dy, King & McClurg-,
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Request for Reviev; by the SAIF - 
Cross-appeal ]^y Cla.imanl;

May 9, 1979

m

Revievjed by Board Members Phillips and McCallister.

Tlie State Accident Insurance Finul requests review by 
the Board of tJie Referee's order vdiich found that the terinina- 
tron of compensation for tempo3:ary total disability on March 
1, 1978 V7as proper; approved the, non-referral for vocational 
rehabilitation by the Field -Services Division; approved the 
denial dated January 25, 1978 of responsibility for claimant's 
neck disability and denied the Fund the right to offset $1,923.75 
v.’hich the Fund alleges it overpaid claimant for temporary total 
disability. '

Claimant suffered a compensable injury on September 15, 
1977, diagnosed by Dr. Harder as fracture of the head of- the 
fourth inetatairsal bone of the left foot. The claimant was re
quired to v;ear crutches to relieve all weight bearing on the 
left foot. On September 23 a short leg cast was applied ai:id 
removed on October 17. Approximately ten da.ys later Dr. Harder 
advised claimant that he coi:ild attempt to return to work in a 
week. Hov/ever, claimant decided to seek different medical ad
vice and sought it from'Dr. IVisdom, also an orthopedic physi
cian. Dr. Wisdom felt claimant’s condition v;as jiot medically 
stationary but was improving and he anticipated no permanent 
disability.

For three days in NovemJaer 19 77 claimant visited the 
Westerii Stcites Chiropractic Clinic for treatment for a neck 
strain. The t^reatment resolved the neck and shoulder problems 
-which Dr. Schachle attributed to the foot treatment. A bill 
in the amount of $24.00 was subniitted by WSCC on Deceirber ‘ 5,
1977 and one for $12.00 was submitted by National^College of 
Naturopathic Medicine for tiiis treatment.

Cj.aimant was seen by Dr. Lasquesi on November 28, 1977. 
Claimant said that he told Dr. Pasquesi about his neck prob
lems and his visit to the chiropractor and naLuropath,however, 
the record does not indicate this.- Dr. Pasquesi found claim
ant's foot condition was not stationary but he anticipated no 
permanent impairment. _Dr. Wisdom agreed.
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Claimant continued to be seen by both Dr. Wisdom and Dr. 

Pasquesi for his foot problem but apparently no mention was made 
of any neck-problems. • Dr. Pasquesi recommended claim closure and 
Dr. Wisdom agreed that claimant was medically stationary and no 
further treatment would be needed. ’

O

The claim was closed by a Determination Order dated May 
2, 1978 which granted claimant compensation for temporary total 
disability from September 16, 1977 through March 1, 1978, the 
date Dr. Wisdom advised claimant he could try to return to work

The Referee found that "causation is not proven concer- 
ing the neck. Foot disability will necessarily await further 
medicals. Since the case has been reopened, the Determination 
Order will be superceded".

Claimant claims that his time loss was "unilaterally" 
terminated on March 1, 1978. The Referee found that the three 
medical reports from Dr. Wisdom and Dr. Pasquesi did not con
stitute a "unilateral" termination of time loss by the Fund. 
Based upon Dr. Wisdom’s report of June 1, 1978 which found 
claimant was not stationary at that time the Fund, without a 
date to rely on, claims it reopened the foot claim with com
mencement of time loss as of April 19, 1978. The Referee con
cluded that in any event claimant had failed to provide a more 
definite date than March 1, 1978 and he held that the termin
ation of,compensation for time loss was properly mde on that 
date.

The Referee found, that the/overpayment of temporary 
total disability was gratuitous; ORS 656.268, in his opinion, 
did not convincingly support a "set off". Therefore, he denied 
the Fund the right to "set off" the overpayment made claimant 
for time loss benefits.

Concerning the issue of non-referral of claimant for 
vocational rehabilitaition, the Referee found no evidence that 
claimant had proven that he was a vocationally handicapped 
worker nor any evidence to justify a reversal or modification 
of the non-referral.

The Referee stated that a determination by him of the extent■of claimant’s left foot disability would be premature.

O
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The Board, on de novo review, finds that the denial by 
the Fund on January 25, 1978 of claimant's neck disability 
should be set aside. There is sufficient medical evidence from 
Dr. Schachle to causally relate claimant's neck and shoulder 
problems to his foot problem. Also, the Board finds that al
though the claim was closed by a Determination Order which ter
minated compensation for temporary total disability on March 
1, 1978 this Determination Order was not issued until May 2,
1978 and the Fund continued paying compensation for temporary 
total disability until the date it received the Determination 
Order. Thereafter, based on Dr.-Wisdom's report of June 7,
1978 which stated that claimant’s foot condition was not sta
tionary, the Fund reopened the claim with commencement of time 
loss on April 19, 1978.

The Board concludes that the Fund has a right to offset 
the amount of $1,923.75; however, at this time claimant has re
ceived no award for permanent partial disability and there is 
no sum against which this amount can be offset. When claimant's 
claim is ultimately closed if an award .for permanent.partial dis
ability is granted claimant :the Fund will be entitled to offset 
the aforesaid sum against such award.

The Board agrees with the Referee that the compensation 
paid claimant for temporary total disability was properly ter
minated on March 1, 1978, based upon the medical reports re
ceived from Dr. Wisdom and Dr. Pasquesi.

The Board finds no reason to conclude that the decision 
of the Field Services Division in regard to vocational rehabil
itation is improper.

ORDER

ified
The order of the Referee, dated October 31, 1978, is mod-

The claimant's claim for a neck strain denied by the State 
Accident Insurance Fund on January 25, 1978 is hereby remanded to the 
Fund to be accepted for the payment of medical bills of $36, as 
provided by law.

The State Accident Insurance Fund is hereby allowed to 
offset against any future award for permanent partial disability 
claimant may receive for his September 15, 1977 industrial injury 
the amount of $1,923.75 which represents an overpayment of tem
porary total disability made by the Fund.

In all other respects the Referee's order is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with the hearing and 
this Board review in the amount of $100 for prevailing on the de
nial of responsibility for neck disability, payable by the F\md.
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WCB CASE NO.. , 76-5766 May 10, 1979
VELMA R. BENTLEY, CLAIMANT !<> .'•.
Bernard K. Smith, Claimant’s Atty. 
SAIF, Legal Services, Defense, Atty. 
Order On Remand

On December 7, 1977'the'Board entered an Order on Review 
affirming, and adopting the.Opinion and Order of the Referee, 
dated June 2, 1977, which hadigranted claimant an award for 
permanent total disability. ! .

The State Accident Insurance Fund petitioned the Oregon 
Court of Appeals for judiciali review and the Court issued its 
Opinion, and Decision on February 20, 1979 which affirmed the 
Board and the Referee insofar' as the award of permanent total 
disability but reversed that portion of the Board's Order on 
Review which awarded claimant's attorney as a reasonable attor
ney's fee for his services in: connection with the Board review 
a sum of $100, payable by the: State Accident Insurance Fund.

' The Court found that no; services had been performed by 
claimant's counsel ’in his behalf and, therefore, no fee was 
justified.

Pursuant to the Judgment and Mandate of the Court which 
was received by the Board'on May 4, 1979, the Order on Review 
entered in the above entitled; matter on December 7, 1977 is 
amended by deleting therefrom the fifth paragraph oh page one 
thereof. In all other respects the aforesaid Order on Review 
is reaffirmed.

SAIF CLAIM NO. KD 358381 May 10, 1979
STANLEY A. LINDSLEY, CLAIMANT
Hayes Patrick Lavis, Claimant's Atty. '
SAIF, .Legal Services, Defense Atty.
Order Rescinding Own Motion Determination

On April 12, 1979 ah Own Motion Determination was.enterec 
in the above entitled matter whereby claimant was awarded com
pensation for temporary total disability from April 26, 1978 
through March 9, 1979, less time worked, and compensation equaJ 
to 30% loss of the right leg for an industrial injury sustained 
on July 14, 1955.
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bn April 24, 1979 the Board was informed by the State Ac
cident Insurance Fund that the Fund's request for a determination 
was premature. Claimant's condition is not stationary and Dr.
C.S. McLaughlin has tentatively.scheduled surgery on the right 
knee consisting of a lateral closing wedge osteotomy of the 
proximal tibia. He advised'the Fund that subsequent to the sur
gery claimant would be in a cast for approximately eight weeks 
and there would be an additional period of time required for 
physical therapy and rehabilitation.

The Fund requested the Board to rescind its order.
The Board, concludes, after reading Dr. McLaughlin's letter 

which was furnished to it by the^Fund, that the request made by 
the. Fund was premature and the Own- Motion Determination dated 
April 12, 1979 should be rescinded.

The Own Motion Order entered on February 26, 1979 had pro
vided that claimant's claim be accepted for the payment of com
pensation, as provided by law, commencing on May 26, 1978 and 
until the claim was closed pursuant to ORS 656.278 and awarded 
claimant's attorney as a reasonable attorney's fee a sum equal to 
25% of the compensation claimant received as a result of the Own 
Motion Order and the ultimate closure of his claim. This Own 
Motion Order shall remain in effect.

#

IT IS SO ORDERED #

WCB CASE NO. 
WCB CASE NO.

77-6211
77-6994

May 10, 1979

In the Matter of the Compensation 
of the Beneficiaries of 

CHARLES MAWHINNEY, DECEASED Richardson, Murphy & Nelson, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Request for Reviev/ by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests Board -review of 

the Referee's order which directed it to accept the claim for 
decedent's fatal heart attack and pay the beneficiaries compen
sation to which they were entitled by law and awarded claimant's 
attorney an attorney's fee of $1,800.

m
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Decedent had been working for the Lake County Road Department assigned to signs and solid waste disposal when he suffered 
a heart attack on February 16,.j-1977.. He was hospitalized about 9:00 p.m. and died an March'11;‘'1977 as a result of this heart 
attack. The decedent's widow and beneficiary, hereinafter re
ferred to as claimant, filed a claim which was denied by the Fund 
on June 23, 1977 on the ground that decedent's work activity did 
not contribute materially.to the coronary attack and further that 
the attack could not be an aggravation of, a 1974 compensable 
myocardial infarction. The 1974 infarction left decedent with no 
residual problems. Decedent had been examined in 1975 and told he 
could return to heavy type work.

The admission chart of February 16, 1977 indicates that on 
February 15 decedent had been!involved in loading some heavy • 
tires onto a truck but had no;pain or'other difficulty while 
doing it. Decedent had awakened from a sound sleep about 2:00 a.m. February 16 with severe left precordial chest pain for which 
he took five or six nitroglycerin,pills. The pain gradually 
subsided but returned shortly!after he went to bed on the even
ing of February 16. The nitro did not relieve the pain at'this 
time and decedent was hospitalized by Dr. Kliewer. .

A report from Dr. Bomengen also referred to decedent's 
loading of heavy tires the day before he had'been admitted to 
the hospital and indicated that he had been able to do so with
out pain, however, he did .indicate, that decedent had experienced 
some shortness of breath. ; Dr. Hawn, who had examined decedent 
after his earlier myocardial infarction, was of the opinion that 
decedent's work activity probably did not contribute materially 
to the 1977 coronary accident,

On May 16, 1978 the 'Fund furnished Dr. .Hawn an additional history that decedent had lifted a tire or two with no complaints 
on the day he had been admitted to the hospital, had arrived home at about 5:30, eaten dinner and had complained of pain.
Dr. Hawn was also told that decedent had watched T.V., taken 
some nitro pills without relief and had complained of inabil-, 
ity to breathe and had been taken to the hospital around 9:00 
p.m. that evening. Based .upon this additional information.
Dr. Hawn still felt that fhe infarction was not caused by dece
dent's work activity earlier that day.

Decedent's handwritten diary for February 15 states, among 
other things, that he had 'picked up two flat tires, that after
noon. His diary for the following day recites that he had picked 
up three tires in the morning and later picked up a flat tire • 
in the afternoon. Decedent had been working approximately 100 
miles from his home at the time.
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There was a letter dated July 27, 1977 which was signed by 
claimant but it was doubtful whether it was written by her. This 
letter states that decedent had-tried to load five'large neavy 
road grader tires alone by rolling them, one at a time, up a 
plank and onto a bed of a pickup. . As decedent had been loading-the 
last tire, according to the letter, it began to roll back on him 
and he had seized it and tried to hold it and push it back on 
the truck. He had later told'his wife that when he did so it 
felt like he'd torn something loose in his chest. The claimant 
stated when decedent had arrived home that night he had been in 
pain and his color was grayish; Ishe wanted to call the doctor 
but decedent said no and took some -nitro pills and rested. He 
did not eat any dinner and about 9:00 he complained of inability 
to breathe.. The claimant called the hospital and the decedent 
was taken there immediately.'-

Dr. Griswold, a specialist in cardiology, -at the hearing 
gave his expert opinion that the work exertion in lifting the 
heavy tire had materially: contributed to the heart attack. The 
Referee found that this opinion.was clearly persuasive provided 
the exertion that Dr. Griswold assumed had happened actually had 
happened.

The Referee found there were some obvious discrepancies 
among the reported medical histories, the decedent's diary, the 
letter signed by the claimant and her testimony.and that of de
cedent's friend, Mr. Albertson, who testified to the loading 
of the tires. The Referee found that the credibility of the claimant and Mr. Albertson was very 'important. Even though ,their 
testimony relating to what the worker had stated about loading 
the tires was hearsay, nevertheless, such testimony is admis
sible in Worker's Compensation proceedings. The alleged inci
dent occurred while decedent had been alone therefore there was 
a need for such type of testimony from others. The Referee 
further found that decedent's statements were made under cir
cumstances which would not suggest untrustworthiness.

The Referee concluded that a compensation claim need not 
be proven beyond any reasonable doubt and, after hearing and ob
serving the claimant and the witness, Mr. Albertson, he found' that 
they were credible witnesses and, considering the positive de
tailed nature of their testimony, concluded that the compensa
bility of the claim had been established by the preponderance of 
the evidence. He ordered the claim accepted.

The Board, on de novo review, finds the claim is not com
pensable. As indicated by the Referee, there are obvious dis
crepancies among the reported medical histories and other testi-, 
mony. There is also sufficient conflict between the testimony 
of claimant and Mr. Albertson and'-the testimony of other wit
nesses to raise substantial doubt. Unless reliance is .placed 
solely on the testimony of claimant and Mr. Albertson and all 
of the other testimony is com.pletely disregarded, compensability 
has not been established.

•-128-



The Board concludes'that a preponderance of the evidence 
indicates that the work which, decedent had been performing did not 
involve substantial heavy|lifting. The medical evidence ihdi-. 
cates that the myocardial; infaf’ction was from natural, causes.
Dr. Hawn stated that it was not probable that decedent’s work 
activity contributed materially to the coronary accident. Dr. 
Griswold's opinion was that if the decedent had had no pain at . 
the time of lifting the tire on February 16, or within 30 to 
60 minutes thereafter, ho,heart attack,was precipitated by that 
episode. , '

Only claimant and Mr. Albertson testified that decedent had lifted m.ore than one tire|on February 16; the decedent's 
handwritten diary indicates he had picked up "a flat tire" at 
the pit. Only claimant and Mr. Albertson testified that dece
dent had picked up five large' grader tires which he had loaded himself, leaving one lying on| the ground because he had been 
unable to finish the job.;

The Board concludes tha|t although the hearsay testimony 
of claimant and Mr. Albertson'was allowable in this Workers' 
Compensation proceedings,inevertheless, in this instance the 
preponderance of the. evidence! is in direct conflict with such 
testimony.

• The Board finds no conflict in . the statements contained 
in decedent's diary, the testimony of the defense witnesses, and the history of the doctor. l|t concludes that the claimant failed 
to establish by a preponderance of-the evidence that decedent 
had suffered a compensable injury which^ultimately resulted in 
his death. Therefore, the denial was proper.

ORDER
The order of the Referee, dated December-7, 1978, is.re

versed. ■
The June 23, 1977 denial issued by the Fund is affirmed.

-129-



f.'
WCB CASE NO. 78-1951 May 10, 1979

DOROTHY E‘. REAVIS, CLAIMANT 
Sahlstrom & Lombard, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and McGallister.
Claimant seeks review by the Board of the Referee's order which approved the denial by the;State Accident Insurance Fund 

on March 2, 1978 of her claim for aggravation.
Claimant, at that time a 50-year-old nurse's aide, had an 

onset of severe pain in her•low back and left hip on June 14,
1974 when a patient flipped and she' grabbed him to.keep him from 
falling out of bed. Claimant lost some time from work and then 
returned to her regular employment on July 17, 1974. She continued to work until she was married on November 30, 1974; she 
has not worked since.

Claimant has a tenth grade education and in 1972 she com
pleted a six-week nurse's aide training course while living in 
Texas. For most of her adult life claimant has been a housewife. 
She worked for a few months as a.nurse's aide in Texas prior to 
her employment with the defendant (Douglas Community Hospital) which commenced on-February 12, 1973.

Claimant testified she had never fully returned to her pre
injury status of health and that this was true during the several 
months she was working for defendant prior to her marriage in 
November 1974. Claimant's husband testified that when he first met claimant she told him. about tHe industrial injury in August 
1974, but she did not complain particularly about any physical 
condition and he believed that she was quite healthy, except that just prior to the marriage' she had been "down in the. back" 
to the point that postponement of the marriage had been con
sidered. . ' •'

m

The testimony of both claimant and her husband persuaded 
the Referee that claimant has hadia substantial worsening of 
her back condition since the Determination Order of May 2, 1975 
which had awarded claimant com.pensation for temporary total 
disability only from June 15, 1974 through July 16, 1974. The 
basic question to be answered was whether this industrial in
jury was a material contributing cause of the worsening.
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Claimant was released by Dr, Gombart on July 17, 1974 and she did not seek further medical treatment or evaluation until 
March 21, 1975 when she was examined by Dr. Smith, an orthopedic surgeon. He diagnosed a spraim^of the lumbosacral spine' super
imposed on pre-existing degenerative osteoarthritis at the lumbo
sacral level with mild persisting symptomatology. At the time 
of this examination claimant weighed 215 pounds and Dr. Smith 
recommended that she go on a diet and take other conservative 
measures for the care.of her back; he felt that her condition 
was stationary. After this evaluation, the Determination Order 
of May 2, 1975 was entered. |

On January 26, 1978 claimant was again examined by Dr. Smith 
at the request of her attorney. Dr. Smith was asked to determine 
whether there had been any deterioration in her physical condition 
since the closure of her claim on May 2, 1975 and, if so, was 
such deterioration the resultlof her June 14, 1974 injury. Dr. 
Smith's impression was increased disability arising from the low 
back; he felt that claimant was having a lot more pain and 
showed considerable restriction of back motion. She also had 
pain with hip motion and tenderness about the back and legs.
None of these findings were present when claimant was examined 
by Dr. Smith in 1975. He found a certain amount of functional overlay which might have developed since he had seen her in 1975. He 
also stated that claimant.assured him that she would very much 
like to return to work and that she had lost 35 pounds. Dr.
Smith suggested that claimanti be seen, at the Callahan Center for 
both rehabilitation and training in the proper■use of her back 
and for vocational evaluation^

On March 7, 1978 the Fund denied claimant’s claim for ag
gravation on the grounds that: her present physical status was the 
result of an exacerbation;of a pre-existing underlying osteo
arthritis of the lumbosacral spine, not related to the injury of June 14,'1974. I

Claimant testified that following her marriage she was'very , 
active in taking care of a flower garden and engaged in this 
activity for some six months after November 1974 but then had 
to substantially reduce her gardening because of back and hip 
pain. Between 1975 and 1978 jshe developed increasing difficulty 
with walking and riding a, bicycle.

Claimant began receiving treatment from Dr. Brauer in 
February 1975. On November 14, 1977 Dr. Brauer reported that 
he did not have medical information of claimant's injury-in 
1974 and it would be speculative on his part to say that her 
problems at the present time were related to that injury.
Later Dr. Brauer stated that he could not say with absolute certainty that claimant's .present condition had been aggravated 
by the old injury but he would suspect that it was probably 
contributed to in some degree,even though this' could have oc
curred without injury.
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On April 21, 1978 Dr. Smith stated.that he felt claim
ant’s initial symptoms were brought on by her 1974 industrial 
injury but that the persistence of such symptoms was due to 
her underlying osteoarthritis and obesity. He found it more 
likely that her recent exacerbation of symptoms was caused by 
the osteoarthritis along with the normal stresses of daily life 
rather than to the 1974 injury.

The Referee found that claimant was asymptomatic prior to the industrial injury, but thereafter she becam>e symptomatic and 
remained so up to the date of the'^Determination Order. Her 
condition worsened subsequent to the entry of that. Determination 
Order. He found this,strongly suggested a significant worsening 
of the underlying condition because of the obvious contrast of 
being pain-free and suffering a substantial disabling level of 
pain, but it appeared to be a matter of comparing symptomatology 
only.

The Referee relied strongly on Weller v. Union Carbide, 35 
Or App 355, wherein the Court commented:

"We now hold that a worsening (purposely avoid
ing the term of art ’aggravation') of symptoms 
is not compensable. Only the onset or signifi
cant worsening of injury or disease arising out 
of, i.e., caused by, employment can be compensa
ble. A worsening of symptoms is only signifi
cant to the extent that it supports an infer
ence that employment caused a worsening of the 
underlying injury or disease."
The Referee, based on the medical reports, concluded that 

the-inference that claimant's injury was a significant factor in' 
worsening her underlying disease could not be supported. Accord
ing to the principle set forth in Weller he held that the claim 
was not compensable and approved the denial.

The Board, on'de novo review, finds the medical records 
support a conclusion that the industrial injury may have had 
some effect but it was so minute that it did not meet the 
standard of a material contributing'cause and it finds such 
a conclusion would be highly speculative. The Board concludes 
that the claimant has failed to carry the burden of proof that 
she has sustained a compensable aggravation.

ORDER
The order of the Referee, dated September 22, 1978, is 

affirmed. ‘ '
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SAIF CLAIM NO.! C 383267 May 10, 1979
AUGUST E. STUBER, CLAIMANT . 
SAIF, Legal Services, Defense 
Own Motion Order Atty.

Claimant sustained a compensable injury to his back on 
July 25, 1972. His aggravation rights have expired and he has 
requested the Fund to reopen his claim for. further benefits.

The Fund, on April 30, 1979, forwarded numerous medical 
reports to the Board with the | statement that it would not oppose 
claim reopening. ■ ' ,

Dr. Andersen, in his February 14, 1979 report, indicated 
that claimant had been complaining intermittently of pain until 
February 14. On that date, wliile he was climbing down a ladder, 
he turned around, experiencing sudden sharp, severe pain in his 
neck radiating into his right!upper extremity. The doctor in
dicated that if he did not improve he wou].d be hospitalized for 
a myelography. He felt claimant’s problem was a chronic' hernia
tion which was aggravated by the.ladder incident.

The myelogram was done on February 27, 1979. Dr. Ander
sen's follow-up report indicated the myelogram was within normal limits and claimant had not shown any organic lesion for his 
present complaintsHe felt claimant should return to work, although claimant indicated he could not because of the pain he 
experienced when riding a truck or cat.

The Board, after considering all of the medical evidence 
before it, concludes that claimant's claim should be reopened 
by- the Fund for the payment of compensation, as provided by law, 
from February 27, 1979 and until closed pursuant to ORS 656.278.

IT IS SO ORDERED.

SAIF CLAIM NO. : A 716728 May 11, 1979
RICHARD L. CASEDAY, CLAIMANT i 
SAIF, Legal Services, Defense ,Atty. 
Own Motion Order

Claimant sustained a compensable left eye injury on Dec
ember 4, 1958. As a result, a cataract operation was performed 
on April 1, 1959. The claim has been closed on March 14, 1960 
with an award for 50% loss of vision of the left eye. His ag
gravation rights have expired^ and he has requested the Fund to 
reopen his claim for further benefits.



The Fund, on April 30, 1979, forwarded certain medical re
ports to the Board and stated it would not oppose claim reopen- 
ing.

In his April 13, 1979 report, Dr. Emanuel Tanne referred 
to the 1959 cataract surgery and stated that, in July 1978 claim
ant suffered a retinal detachment that was treated surgically. 
The doctor noted that retinal detachments would occur more fre
quently after cataract extraction and there was a probable re
lationship between the retinal detachment and the history of 
cataract disease secondary to the incident of 1958. Dr. Tanne 
indicated that claimant's left eye condition was untreatable 
and was definitely related to his,1958 industrial injury.

The Board, after considering all of the medical evidence 
before it, concludes that claimant's claim should be remanded 
to the Fund to be accepted and for payment of benefits as pro
vided by law commencing April 13, 1978 and until closed pursuant 
to ORS 656,278, less time worked.

IT IS SO ORDERED.

WCB CASE NO. 77-6161 May 11, 1979
MARIANO DeMELO, CLAIMANT 
Walter Hammond, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant seeks review by the Board of the Referee's order 

which granted claimant 20.25° for 15% loss function of his left 
foot. Claimant contends this award is not adequate.

' ■'

Claimant, a carpenter, suffered a•compensable injury to his 
left ankle on August 11, 1976. Dr. Potter diagnosed a fracture 
of. his left talus. On November 18, 1976 an arthrotomy was per
formed to remove loose osteochondral fragments in the left ankle 
joint.

On April 14, 1977 Dr. Potter reported that claimant was med
ically stationary. He found claimant had excellent range of mo
tion in the ankle and was not suffering any pain. He opined that 
claimant could return to his regular work.

O

On May 25, 1977 the claim was closed by a Determination Or
der which awarded claimant compensation only for temporary total 
disability. . .

-134-



m

Claimant returned to work, but had some difficulty and was 
seen by Dr. Samuel, a chiropractic physician, on November 15, 1977 
The claimant related his medical history to Dr. Samuel, who felt claimant's left foot and ankle were gradually improving, but he 
did not predict a complete recovery. He felt an adequate prog
nosis could be given in a. few weeks. Dr. Samuel saw claimant 
ten times from November 15, 1|977 to January 24, 1978.

At the request of the Fund,- Dr. James examined claimant. He 
reported on March 27, 1978 that he felt claimant had some mild 
permanent impairment in the left ankle resulting from the indus
trial injury of August 11, 19'76. He did not feel that there was 
any need for further care or treatment at the time of his report.

1
He opined that there was a possibility in the future that 
claimant might have a mild degree of degenerative arthritis as 
a result of his industrial injury. Dr. James stated that claim
ant was medically stationary |and would probably have 10-15% per
manent physical impairment iri his left ankle resulting from the 
fracture. Based upon Dr. Potter's operative report. Dr. James 
felt that the rest of the talus articular surface and tibial 
articular surface at the tibiotalar joint was intact and he 
doubted that the arthritis was going to be a significant problem.

In May 1978 Dr. Samuel iinformed the Fund that claimant had 
reached a stationary status as a result' of his accident and ac
tive treatment would be discontinued.

Claimant has returned to his prior work as a carpenter.
He testified he does all types of carpentry work. He does not 
have difficulty with walking on flat surfaces, but walking on 
rough or uneven surfaces causes his.ankle to hurt and by the end 
of the day his foot gets numb. Climbing ladders causes his 
ankle to ache and go numb. He feels he has to concentrate on 
moving quickly and worries about losing his balance.

The'Referee found there was some im.pairment in claimant's 
foot, primarily in the ankle, which gave him difficulty and has 
restricted the use of his foot. Dr. James had rated this im
pairment at 10-15% and the Referee found nothing in claimant's 
testimony nor in Dr. Samuel's reports which would indicate any greater impairment. '

The reports of the examinations, of claimant done by Dr.
James and by Dr. Samuel and the treatment received from Dr. Sam
uel were not available to the Evaluation Division of the Workers' Compensation Department at the time the claim was closed. Only 
Dr. Potter's closing report was available which indicated no 
permanent disability. ;

The Referee concluded, based on the later reports from 
Dr. James and Dr. Samuel,, that claimant should be awarded com
pensation equal to 15% of the maximum allowable by statute for 
his scheduled disability.
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The Board, on de novo review,. concurs in the f indings and 
conclusions of the Referee.

ORDER
The order of the Referee, dated July 12, 1978, is affirmed

May 11, 1979WCB CASE NO. 77-7732
SHIRLEY ANN FREEMAN, CLAIMANT 
Arthur R. Barrows, Claimant’s Atty. 
Gearin, Landis & Aebi, Defense Attys. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
The claimant seeks review by the Board of the Referee's 

order which approved the carrier’s denial of claimant's claim 
for a low back injury.

On November 26, 1975 the claimant sustained a neck in
jury while employed as a laborer. The claim for his injury 
was accepted by the carrier as a non-disabling injury.

Claimant was examined at Hermiston Medical Center on Dec
ember 8, 1975. The Clinic Record notes of that date indicate 
claimant "Fell at work November 26, 1975 and hurt back and neck". 
The chief complaints noted relate to a non-industrial infection 
and treatment was for that condition. In a report dated March 
26, 1976 T. Douglas Flaiz, M.D., diagnosed a cervical strain.
Dr. Flaiz reported the initial impression based on the examination 
of December 8, 1975 was that the claimant's headache and com
plaints of neck pain could have been^ caused in part by the severe 
infection she had when first examined. He went on to report that 
since the claimant was still complaining of neck pain and head
aches as of March 25, 1975 the pain.is "most likely due to the 
injury of November 26, 1975". The carrier, shortly after receipt 
of this report and a report of injury from the employer, accepted 
a claim for cervical strain.

After the injury of November 26, 1975 the claimant contin
ued to work for the same employer as a laborer. On May 23, 197,6 
she sustained a compensable injury to her right foot; this was 
a "disabling injury" with time loss commencing May 23, 1976.

Shortly after the May 23, 1976 right foot irwjury the claim
ant moved to Idaho. She was treated there for her foot injury 
by Ronald Panke, M.D. Dr. Panke reported October 26, 1977 that 
claimant had been at the Doctor's Clinic and examined by several
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doctors for "headache, neck, pain, back pain". His impression 
was that claimant suffers from a "chronic recurrent low back strain". Dr. Panke does not^relate the low back complaints to 
the November 26, 1975 accident; He reported he could neither- 
relate nor not relate the■complaints to that accident.

'William H. Slaughter, M.D., examined claimant at Dr. Pan- 
ke's request. Dr. Slaugher reported on September 14, 1977,
"I feel that this lady has a chronic, recurrent, low back 
strain,. . . .". He does not relate her condition to the acci
dent of November 26, 1975; ini fact, he makes no comment on the 
cause of her condition excepti by inference by his statement,
"I think she should be encouraged to lose weight".

I

The Board, on de novo review, concludes that the medical 
evidence fails to establish a!connection between claimant's 
injury of November 26, 1975 and her low back condition. The 
burden of proof is on the'claimant; she must show by a prepon
derance of the medical evidence that the fall of November 26, 
1975 caused her low back condition. In this case, none of the 
physicians found a medical relationship beyond a mere possibil
ity. j

ORDER
The order of the Referee, dated October 16, 1978, is af

firmed. ,1

SAIF CLAIM‘NO.| KD 99866
ROSCOE GEMMELL, CLAIMANT ISAIF, Legal Services, Defense!atty.
Own Motion Order !

May 11, 1979

On April 30, 1979 the Fund forwarded to the Board several medical documents, relating to| the above case and indicated 'that 
Dr. Mayhall had requested'tha|t claimant's claim for a left knee 
injury of January 4, 1962 be reopened.

I •In his December 14, 1978 report, Dr. Mahoney found.sub-' 
stantiad crepitance in the left knee and felt that there was an 
effusion which could account,' in part, for the swelling of the knee. • ’ , !

m
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Dr. Mayhall indicated on January .10, 1979 that claimant's 
left knee 'condition was moderately to severely disabled and he 
felt claimant should undergo a program, of physical therapy .to- 
strengthen the knee and possibly avoid surgery. He later indi
cated claimant would'need reconstructive surgery on the knee, 
probably'in the form of total knee or hemi-arthroplasty. Phy
sical therapy had not benefited claimant much at that point.

On March 2, 1979 Dr. Mayhall again indicated a total knee 
arthroplasty should be done and stated that a resurfacing pro
cedure was scheduled for March 26;to give claimant greater range 
of motion and decrease his pain.i

The Fund advised the Board it would not oppose reopening 
of claimant's claim.

The Board, after fully considering the medical evidence 
before it, concludes that claimant's claim should be reopened 
for the surgery recommended by Dr.,Mayhall.

ORDER

m

Claimant's claim is hereby remanded to the State Accident 
•Insurance Fund for acceptance and payment of compensation to 
which claimant is entitled, commencing the date claimant is hos
pitalized for the. March 26, 1979 surgery and until the claim 
is closed pursuant to ORS 656.278. #

CLAIM .NO. 05X-014736 May 11, 1979
WINFRED E. HUSK, CLAI.MANT 
Own Motion Order

On April 20, 1979 claimant requested the Board to exercise 
its own motion jurisdiction and reopen claimant's claim for an 
industrial injury sustained on July 7, 1971. Claimant's aggra
vation rights have expired. Claimant has made several prior re
quests to the Board, all of which have been denied.

Attached to claimant's petition were reports from different doctors indicating, claimant was*-complaining of low back and left 
leg pain. Most of the medical .findings were normal and there was 
no indication that claimant's condition had worsened since the 
last closure of his claim.

The Board, after giving full consideration to the. medical 
reports in the record, concludes that there is insufficient medi' 
cal evidence to justify reopening claimant's claim at this time- 
and, therefore, his request that-the Board reopen his claim for 
his 1971 industrial injury should be denied.

IT IS SO ORDERED. -138-



WCB CASE NO. 77.-5361 May 11, 1979
FRANCIS ' JOHNSON, CLAIMANT |- 
Heisler & Van Valkenbargh, Claimant's Attys. - L
SAIF, Legal Services, Defensel Atty. Order Of Dismissal ^ ^

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter,by 
the claimant, and said request for review now having been
withdrawn.

IT IS' THEREFORE ORDERED| that the request for review now 
pending before the Board is hereby dismissed and the order of the Referee is final by operation of law.

WCB CASE NO. 77-4402 May 11, 1979
DONALD L. MYERS,- CLAIMANT • .j • 
Doblie, Bischoff & Murray, [

Claimant's' Attys. iSAIF, Legal Services, Defense|Atty, 
Request for Review by the’SAIF

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund, seeks Board review of 

the Referee's order which setjaside its denial of claimant's 
claim for a hearing loss and remanded the claim to it for ac-. 
ceptance and for payment of compensation as provided by'law.

Claimant is 42 years old and has worked for the.employer . 
for approximately 10 years, 8pl/2 of which was spent working 
around the chipper. The noise level in the area of the chipper 
was outside the permissible limits set by OSHA. In order to protect ..himself claimant wore! muff type hearing protectors at all 
times that he was working around the,chipper. The muff type hearing protectors, according! to claimant, were old when they 
were,issued to him.. He testified they did not fit well, therefore, 
they did not eliminate all of the noise.

Claimant testified he also tried wearing old hard'type tubber 
plugs along with the muffs bu^t they irritated his ears. Approxi
mately three years prior to the termination of his employment, 
claimant was given some sponge, foam plugs which, when worn with 
the muffs, were much morel effective and caused no -irritation 
to his ears.

Claimant contends that his hearing loss occurred between 1968 
and 1976. , . ,
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Dr. Ingrain examined claimant in February 1976 and reported 
on February 13 that claimant had apparently worked in a noisy 
area at the mill for a long time but had been careful to wear "earmuffs" at all times. !Claimant noticed some difficulty with 
speech discrimination. Dr. Ingram performed an audiogram which 
showed a mild high-frequency sensorineural loss in each ear 
enough to cause some difficulty with discrimination since the
consonants are involved in these frequencies. Additional years 
of exposure to this intensity of noise m.ight decrease claimant's 
hearing acuity in the, high frequency range and Dr. Ingram recom
mended claimant work in a less noisy area, if practical.

On June 16, 1977 Dr. Ingram gave claimant’s attorney basic
ally the same information he had. furnished to the employer on 
February 13, 1976. He further stated that high intensity noise 
will, at times,.cause the hearing loss which claimant has. It 
could be either a cause or aggravation of his present hearing 
problem but he had no way of stating with any certainty that 
such was the case.

On July 22, 1977 Dr. Ingram again wrote claimant's attorney, 
stating that after reviewing claimant's history he found that • 
claimant believes he has a slight .increase in difficulty hearing 
since the last examination. The latest examination.showed rela
tively normal ear drums and canals and the audiogram, is very 
similar to the one taken in February 1976. It was his impression 
that claimant was not showing a progression of his hearing loss. 
His speech discriminations scores showed excellent discrimination 
with amplification. Such tests are done in a quiet room and do 
not determine speech discrimination with background noise.
People with this type of hearing loss primarily have difficulty 
with their hearing in crowds where there is background noise.

On August 25, 1975 the Fund was advised by Dr. Ingram that 
claimant had a fairly typical mild high-frequency hearing loss 
and he doubted that additional ,testing would be of any benefit 
as far as diagnosis or treatment of the patient was concerned 
although if there was a problem of litigation he thought addi
tional independent testing would be indicated.

On September 28', 1977 the Fund denied claimant's claim on 
the grounds that there was insufficient evidence to relate 
claimant's hearing loss to his work activities.

Claimant was later examined at the Eugene Hearing and 
Speech Clinic by an audiologist who found claimant had a bilat
eral sensorineural mild to moderate high-frequency hearing loss. 
He felt the test results were consistent and were, a good indi
cation of hearing ability. Based upon the evidence he had re--, 
ceived he felt claimant had been exposed to high noise levels 
and because he had not worn appropriate ear protection to dim
inish the noise levels claimant would-lose a certain degree of 
his heariiig because of noise exposure.
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Claimant testified that the noise around the chipper in 
the past seven years had _been^^c,ut down as a result of a wall 
being placed there by the' dompany. Claimant also testified that 
he was at the chipper several times per hour to insure that it -

0

was operating properly. He spent the rest of his time in a work area within 60 feet of the cHipper. He said that the foam plugs 
and the fillers of the earmuffs were never changed .although he did change the rubber lining |around the muffs a couple of times 
when they hardened or wore out.

Claimant -said he developed a ringing sensation a few.years prior to filing a claim and that he has had no other job or ac
tivity which exposed him to|any excessive noise level. He does 
own a power saw and he does cut hisownvwood but he states he uses plugs for his ears whenjhe cuts for.a long period of time.

The Referee found that!the evidence was overwhelming that 
claimant was subjected to anlextensive amount of noise and that 
although earmuffs.were provided by the employer- they were probably inadequate to give,the| necessary protection. He thought 
that perhaps there had been a violation of the OSHA standards 
insofar as the noise level although, he did find that the stan
dards relating to ear protection had been met.) . ■

The Referee concluded the medical evidence showed that 
claimant definitely suffered a hearing loss of some sort which 
was probably either caused; or aggravated, by exposure to noise 
at work, and, therefore, the denial by the Fund must be reversed.

. The Board, on de novo review, finds' that the medical evi
dence consists of several reports from Dr. Ingram, who diagnosed' 
a mild high-frequency sehsorjineural hearing loss in each ear, 
and tests made by the Eugene Center for Hearing and Speech, which 
supported Dr. Ingram's diagnosis. None of this evidence causally related claimant's "hearing, lloss" . to the noise exposure on 
claimant's job. Dr. Ingram^reported noise could be a cause 
or aggravation of claimant's present hearing problems but stated he had no way of knowing with any certainty tha-t it was, ,

. , 1 . _ • • •The Board finds that at most there could be an inference that the noise to which’’claimant was exposed on the job caused 
his hearing loss. This ;case presents a complex medical problem 
which must be resolved by expert medical evidence. .

f The Board concludes that claimant has failed to meet his
burden of showing by a preponderance of the expert medical evidence 
that the noise to which ‘he was exposed at his job caused his hear
ing loss. Therefore, the denial of claimant's claim for e work- 
related hearing loss should I be upheld.
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ORDER
The order of the Referee, dated July 12, 1978, is reversed.
The denial of the Fund of claimant's claim for a hearing 

loss is hereby affirmed.

WCB CASE NO. 78-889 May 11, 1979
STEVE PATTERSON, CLAIMANTBrown, Burt & Swanson, Claimant's Attys.
Michael J. Hansen, Claimant's Atty.
SAIF, Legal Services, Defense ’Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the order of the 

Referee which affirmed the Fund,'s denial of December 23, 1977 
of all responsibility for.all pre-existing unrelated conditions, including schizophrenia,- stating it was solely responsible for 
^claimant's left forearm condition. The Referee further granted 
claimant an award of 30° for permanent loss of the left forearm. m

Claimant sustained a compensable injury on January 15, 
1975'when he caught his'left hand between the belt and a pulley 
of a small meat slicer machine. Claimant subsequently developed 
a neuroma which was surgically excised.

Since this injury claimant has been examined and/or■treated 
by numerous physicians. In addition to surgical procudures he 
has received extensive conservative treatment. The claim has 
been reopened on several occasions.

During the course of claimant's treatment it was discovered 
that he suffered from a serious psychological disorder, incipient 
paranoid schizophrenia. This condition became apparent in March
1977. Claimant has a long history,of severe emotional problems, 
with suicidal attempts.

Dr..Knox, a neurologist, and Dr. Newman, claimant's psychiatrist, find claimant's disabling mental state is related with 
the industrial injury significantly exacerbating his pre-existing 
mental state.

#



Dr. Halferty, a psychologist at the Disability Prevention 
Center^ and Dr. Colbach, a psychiatrist,- disagree. Dr; Halferty 
opined claimant's mental condition is of longstanding duration 
with little or no relationship to the injury.. Dr. Colbach opined 
that schizophrenia is some sort of brain disease whose etiology is 
unknown. Schizophrenia is progressive when severe with this pro
gression unrelated to any external factors. Dr. Colbach further 
stated that in all his reading, there was no precedent .for this 
illness to be work-related, i

. The Referee found claimant had failed in his burden to prove 
that his claim for a psychological condition was compensable.
The Referee v;as most persuaded by the opinion of Dr. Colbach and 
found -claimant's underlying incipient paranoid schizophrenia was 
not permanently aggravated by the industrial injury. He affirmed 
the Fund's denial. '

The Referee further found claimant entitled to 30 
the left forearm. I loss of

The Board, on de. novo review, finds this case falls squarely 
under Patitucci v. Boise Cascade Corporation, 8 Or App 503. In 
order to be compensable, psychopathology need not be caused by the 
industrial injury; it is sufficient that it was exaggerated to a 
degree that would not have occurred but for the injury. In the 
case before us, the injury did not cause the incipient paranoid- schizophrenia but the injury| did cause a material worsening of the 
condition that would not have occurred but for this injury.

I • j ' . -Based on the opinions of Dr. Newman, claimant's psychiatrist, 
the Board finds that the worsened psychological'condition is com
pensable and., is. the responsibility of the State Accident Insurance 
Fund, i' I

The Board .further finds that the Determination Order of July 
11, 19 78 should be set aside' as. neither Dr. Knox nor Dr. Newman released claimant for work, nor did either physician find the 
psychological disorder to be' medically stationary.

I ORDER ■j ■ ■ • _ ' •The, order of the Referee, dated October 31, 1978, is hereby
reversed. j. .

The Determination Order.of July 11, 1978 is hereby set aside 
as being premature. j

Claimant's claim for a psychological condition arising out 
of his industrial- injury of | January 15, 1975 is remtanded to the 
Fund for acceptance and payment of compensation as provided by 
law. , , I

The Fund's denial of December 23, 1977 is reversed.
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Claimant's attorney, Mr. Keith Swanson, is hereby granted 
a reasonable attorney's fee for his services at hearing level 
in the amount of $1,000, payable by the Fund.

Claimant's, attorney, Mr, Michael Hansen, is hereby granted 
a reasonable attorney's fee for his services in connection with 
this Board review in the amount of $500, payable by the Fund.

WCB CASE NO. 77-2866
PATRICIA PEMBLE, CLAIMT^NT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.Dean M. Phillips, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF ;

May 11, 1979

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund requests review by the 

Board of the order of the Referee which remanded claimant's 
claim for a cervical condition, including left-.shoulder and left 
arm involvement,- for acceptance and the payment of compensation 
as provided by law. He affirmed the denial of claimant's claim 
for aggravation by Liberty Mutualordered the Fund to make the 
necessary monetary adjustments with Liberty Mutual pursuant to 
the .307 order of June 2,- 1977. The Referee assessed a penalty 
of 25% of the time loss benefits due and owing claimant -from 
April 4, 1977 to April 28, 1977 against the Fund and ordered the 
Fund to pay claimant's attorney an attorney's fee of $1,250 on 
the denied claim, plus $75 pursuant to ORS 656.262(8) and 656. 
382.

Claimant was working for Albany Frozen Foods weighing 
french slice beans and had a gradual onset of neck swelling and 
shoulder pain on September 13, 1976. Liberty Mutual Insurance 
Company was the carrier for this employer.

Dr. Endicott diagnosed strain of the left trapezius of 
the shoulder,. The claim was accepted as disabling. Claimant 
was subsequently examined by pr: Bassinger who released her to 
regular work on October 9.

IA Determination•Order of February 24, 1977 granted claim
ant time loss only.

Claimant did not return to Albany Frozen Foods, in. fact, 
did not return to employment for a while and spent some time in 
Arizona, Washington and California.•Claimant saw no physician 
from October 3, 1976 to March 28, 1977.
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On March 27, 1977 claimant went to work for Oregon 
Freeze Dry, whose workers' compensation carrier was the Fund. Claimant developed a return ojif ‘her symptoms and was working 
on the sealer, which was also light employment. Claimant quit 
work on April 1, 1977. |

On April 1, 1977 Dr. fSassinger examined claimant and 
opined that assembly line work caused her problems. Claimant was treated conservatively. |on May 3, 1977 Dr. Bassinger 
opined, based on a reasonable medical probability, that claim
ant's original injury was a direct .result Pf her work at Albany. 
Frozen Foods; Oregon Freeze Dry employment was an exacerbation 
of this original injury and a definite significant contributing 
cause to her present symptoms.

Oh May 11, 1977 Liberty Mutual denied claimant's claim for aggravation. |
On June 2, 1977 the .Board issued its . 307 order desig

nating Liberty Mutual as theipaying agent. •
I

On June 1, 1977 Dr. Bassinger had released claimant for 
regular work. . , !

An October 10, 1977 Determination.Order granted claimant 
time loss from April 1, 1977 through May 31, 1977 and temporary 
partial disability from June 1, 1977 through June 29,.1977 and 
an award of 32° for 10% unscheduled disability.

. - ' \ ' j
By letter dated Nove^er 1, 1977 claimant's attorney wrote 

to Liberty Mutual informing them claimant had had surgery on Oct
ober 27, 1977 performed by Dr. Gerstner. Claimant's attorney re
quested that the carrier reopen the claim.

On November 8, 1977 the carrier responded stating it was 
extremely strange claimant had an operation and that claimant's 
attorney's letter was the carrier's first knowledge of it with 
no medical support attached.]

I
The carrier. Liberty Mutual, was furnished on.November 22 Dr. Gerstner's report. That' report indicated the doctor saw 

claimant on September 28 as ;a referral from Dr. Bassinger. At 
that time Dr. Gerstner diagnosed bilateral thoracic outlet 
compression syndrome with the left being symptomatic. On.Oct
ober 27 claimant underwent a' left first rib re-section. The doc-r 
tor opined that the September 1976 injury was the initiating in
jury. The second injury aggravated her condition and brought 
claimant to surgery. ^

On December 16, 19 77^ Liberty Mutual issued its denial.
On January 24, 1978 the Board issued its second .307 

order, this time designating the Fund as the paying agent.
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Claimant was examined by the Orthopaedic Consultants on January 16, 1978. The physicians found claimant's condition 
stationary but she was precluded from her regular occupation. 
Claimant's disability was rated as minimal.

Dr. Bassinger was deposed and te,stifled that claimant's 
being asymptomatic after the first injury was due to her relative inactivity. In his opinion,[up to April 1, 1977, claimant 
had had an injury from which| she did not recover. He felt all 
of her problems stemmed from the September 1976 industrial in
jury.

Dr. Gerstner was deposed and he testified that under a 
reasonable medical probability claimant's symptoms were caused 
by her September 1976 industrial injury. V/hen asked if the 
April 1, 1977 injury was a new injury, he replied that claim
ant's return to work aggravated•her thoracic outlet syndrome. 
There was no new injury- He testified from September 1976 on
ward claimant’s condition was progressive as outlet syndromes 
always are. He indicated claimant was released to work on Jan
uary 30, 1978,

The first hearing was held on August 27, 1977 and 
an Opinion and Order of Referee Johnson remanded the claim to the 
Fund and awarded penalties and .attorney's fees against the Fund, 
affirmed the denial by Liberty Mutual, and ordered the. Fund to 
reimburse Liberty Mutual pursuant to the .307 order.

The Fund then requested reconsideration.and by an order 
of February 14 the Opinion and Order was suspended. Meanwhile 
on January 24 a .307 order was issued designating the Fund as the 
paying agent. On March 28 an order was issued by the Referee 
consolidating the two claims for docketing. On May 3, 1978 the second hearing was held. The parties■stipulated at hearing that 
time loss was owing from April 1, 1977 through January 30, 1978. 
The Fund paid time loss from October 27, 1977 through November 
24, 1977 but made the payment on,April 11, 1978. Liberty Mutual 
had time loss owing from the surgery date to December 16, 1977, 
the date of its denial. The Fund, on the other hand, ignored the 
,307 order of January 24, 1978.

The Referee then ordered what is detailed in the first 
paragraph of this order'. - , '

The Board, on de npvo review, finds, based on the medical opinions of Dr. Bassinger and Dr. Gerstner,that claimant's 
claim is compensable as an aggravation and would reverse the or
der of the Referee,

ORDER
The order of the Referee, dated January 19, 1978, is re

versed. m
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The Determination Order of October 10, 1977 is hereby set 
aside as being premature (perpithe stipulation of the parties).

'v, ,

, tClaimant’s claim of aggravation is hereby remanded to 
Liberty Mutual Insurance Company, to be accepted and for the payment of compensation as provi'ded by law, commencing April 1,
1977. ■ , I

Liberty Mutual is hereby ordered to pay compenstion for 
temporary total disability from August 7, 1977 (when it terminated 
time loss payments) through October 26, 1977 and a penalty of 
25% on said compensation for [its unreasonable resistance to the 
payment of compensation for its failure to comply with the .307 
order. j

ILiberty Mutual is further ordered to pay temporary total disability compensation ^from |October 27,, 1977 (the date of claim
ant's surgery) to December 16, 1977 (the date of its denial) and 
a penalty of 25% on said amounts for unreasonable resistance. 
Liberty Mutual is further ordered to pay claimant’s attorney a
reasonable attorney's fee of $125.

The Fund is hereby ordered to pay compensation for tem
porary total disability from'January 24, 1978 (the date of the 
,307 order) to January 30, 1978 (when claimant was found to be 
medically stationary) and a penalty of 25% on said amount for 
unreasonable resistance in failure to comply with the .307 order

f I ■The Fund is further ordered to pay a penalty of 25% on 
compensation for temporary total disability from October 27,1977 (the date of claimant's| surgery) through November-24, 1977 
(the date it terminated bene^fits) and is further ordered to pay 
25% of temporary total disability from November 24, 1977 through 
January,30, 1978 (when claimant's condition was medically sta
tionary) for its unreasonable resistance to the payment of com- 
pensation. The Fund is further ordered to pay claimant's attor
ney a reasonable attorney's ;fee of $125.

The Fund and Liberty Mutual are instructed to make what
ever monetary adjustments are necessary in accordance with this 
.order. I

The attorney fee granted by the Referee at the hearing 
level, of $2,000 is hereby payable by. Liberty Mutual.

Claimant's attorney[is hereby granted, as a reasonable 
attorney's fee for his services at Board review, the sum of 
$100, payable by Liberty Mutual.

O
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• .SAIF CLAIM NO. YC 306439
FRED STEINHAUSER, CLAIMANT 
Emmons., Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty,
Own Motion Order

May 11, 1979

On April 17, 1979 claimant, by and through his attorney, 
requested the Board to exercise ,its own.motion jurisdiction 
and reopen his claim for an injury sustained on May 28, 1971. 
Claimant's claim was first closed on June 9, 1971 and his ag
gravation rights have expired.

Claimant's petition indicated that he had undergone sur
gery on his left knee on March 29, 1979. He attached a state
ment from the Fund authorizing this surgery and attributing it 
to claimant's 1971 industrial injury.

On April 30, 1979 the Fund forwarded to the Board all the 
medical reports pertinent to the matter and indicated it would 
not oppose reopening of claimant's claim.

The Board, after considering the evidence before it, con
cludes that claimant's claim should be reopened for payment 
of benefits relating to his May 1971 industrial injury.

ORDER ’
Claimant's claim is hereby remanded to the State Accident 

Insurance Fund for the payment'.of compensation, as provided by 
law, commencing on the day claimant entered the hospital for 
his March 29, 1979 surgery and until the, claim is closed pur
suant to ORS 656.278.

Claimant's attorney is hereby granted as a reasonable at
torney's fee a sum equal to 25% of the increased compensation 
for temporary total disability granted by this-order, payable 
out of said compensation as paid, not to exceed $750.

148-



o 76-4037WCB CASE NO.
ARTHUR L. ANDERSON, CLAIMANT 
Richard A. Carlson, Claimant'iS Atty. 
Gearin, Landis & Aebi, Defense Atty. 
Reauest for Review by Claimant

May 15, 1979'

O

Reviewed by Board Members Wilson.and Phillips.
Claimant seeks Board review of the Referee's order which 

affirmed the Determination Order- issued on March 30, 1977 
■whereby claimant's award was I increased to 160° for 50% unsched-. 
uled disability, ordered the 'defendant to reimburse claimant 
for the $33 which claimant had paid to Dr.,Darnell and to pay 
claimant's attorney an attorney's fee of $50.

Claimant, who was 61 years old at the time, sustained a 
compensable injury on .May 6, '1975 while lifting a lawn mower 
from a work bench. Claimant bent over,and was unable to straighten 
up. He was first seen on May 8, 1975 by Dr. Woodmansee, who 
diagnosed muscle strain and hospitalized claimant in June 1975. 
While claimant was in the hospital he was seen by Dr. John Nel
son for a neurological consultation. Claimant's condition' did 
not improve and Dr. Nelson referred him to Dr. Fry for an ortho
pedic consultation.

On March 25, 1976 Dr. Darnell reported that claimant was 
being treated by him for the; control of diabetes and high blood 
pressure. He stated that claimant's low back pain did not cause 
the high blood pressure, but; it was contributing to some extent 
to it because of nervous anxiety, pain and concern over claimant's 
ability to return towork. j

On April 23, 1976 claimant was examined by three physicians 
at the Orthopaedic Consultants. Their diagnosis was chronic 
lumbosacral muscle and ligamentous strain, superimposed upon 
pre-existing osteoarthritis of moderate degree, with narrowing 
of intervertebral joint spaces. They also diagnosed obesity, 
■diabetes mellitus and hyperjtension, all unrelated to the' in
jury. They felt claimant's condition was stationary, but that 
he could not return to his former occupation even with limita
tions. It was believed that he could do lighter work if an 
appropriate job could be found for him. Because of claimant's

age and the fact that he had'previously been retrained, the 
doctors did not feel it advisable to consider further voca
tional rehabilitation. They;concluded the total loss of 
function of the back was moderate and, as due to the industrial 
injury, mildly moderate. i ...

On May 4, 1976 claimant was hospitalized because of un
controlled diabetes. This hospitalization had no bearing on 
the industrial injury of May•6, 1975.
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On May 10, 1976 Dr. Fry stated that he concurred in the 
findings of the physicians at Orthopaedic Consultants, stating 
emphatically that he did not believe that claimant was capable 
of returning to work.

Claimant's claim was closed on June 22, 1976 by a Deter
mination Order which granted claimant compensation for 25% un
scheduled disability. ' ■

Claimant continued to have low back pain and Dr. Fry re
ported on November 10, 1976 that the continuation of pain was 
on the basis of degenerative joint disease in the low back 
area which was worsened by mechanical abnormalities in claim- .• 
ant's back. He requested that the claim be reopened to allow 
claimant to continue further physical therapy. In February 1977 
Dr. Fry hospitalized claimant. The x-rays showed further pro
gression of narrowing of the disc space between L4 , ' L5 and L5,
SI. On March 8, 1977 Dr. Fry reported claimant was making ex
cellent improvement and that his condition was stable. He rated 
his low'back disability in the range of moderate/severe.

On March 30, 1977 a Second Determination Order awarded 
claimant additional compensation for temporary total disability 
and 25% for unscheduled disability, giving claimant a total of 
50% for his unscheduled disability.

After the issuance of the Second Determination Order claim
ant was seen by Dr. Leveque. He stated that claimant had appar
ent pain in his lower back area most of the time and was unable 
to move around very well as a result of the injury and concurrent 
hedrt problems and diabetes. He stated it was very unlikely that 
claimant would ever be gainfully employed in his past employment 
situation and that it was very'doubtful that he'd ever be able 
to do any lifting or to place himself in awkward lifting positions. 
It was his opinion that all of claimant's diseases were progressive 
and .although they could be 'controlled there was no probability 
of reversing the situation from that which presently existed.

On May 10, 1978 Dr, Utterback, an orthopedic surgeon, at 
the request of the carrier, examined claimant and stated that 
it was his opinion that claimant's current problem, was pri
marily that of lumbar spine arthritis. Secondarily, claimant 
had a chronic lum±>ar strain that was not allowed to improve 
because of his overweight condition and lack of muscular, ex- 
pecially abdominal, control.

m
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Dr. Leveque stated that claimant could do no lifting with 

his back, could lift no more|than 20 pounds with his arms, and 
should do no work involving repetitive bending and stooping nor 
prolonged standing or sitting. Dr. Leveque'. reiterated his opin
ion that it was doubtful that-claimant would ever be employable 
again at his former occupation but that there were possibilities 
of some type of work at which claimant might be employable in 
which he could utilize his skills with small machinery. Before 
Dr. Leveque would make a frank statement on this he stated he 
would.need a specific job description. He also said that it was' 
quite likely that an employer would require, some pihysical ability 
along with other skills and that claimant did not appear to have 
this physical ability nor was it very probable'that he would re
gain -it in the future. j

The Referee found thatjthe carrier had refused to pay a • 
bill of $33 which claimant had paid to, Dr. Darnell during claim
ant’ s hospitalization in February 1977. Dr. Darnell stated that 
at the request of Dr. Fry he| had seen claimant with regard to 
his diabetic condition and although he could not state that the 
diabetes was related to claimant's industrial injury he did 
feel that his hypertension was job-related.

The Referee found thaj claimant had not graduated from'high 
school and that after, apprenticeship as a painter he had worked 
as a spray painter for 20 years. He injured his right foot in 
1961 and was advised by his physician that he could not return 
to painting which required using a ladder. Thereafter claimant 
was retrained in small engine repair and did that type of work- 
up until the date of his injjury in 1975. The claimant also 
worked for nine years driving a- lift truck in a lumber yard; 
this was prior to his work as a painter. Claimant had a prior 
back injury approximately 20 years ago which resulted in him 
losing time from work for about six months, however., claimant 
states that after his recovery he had had no further problems 
with his back until the'1975 injury.

Claimant has had diabetes for some period of time? it was 
discovered' in the mid-1960's; and he has. been .on medication and 
a restricted diet since the'day of the discovery of this di
sease. He also takes medication for high blood pressure, a con
dition, he was not aware of until his 1975 injury. When claimant 
was 17 years old he cut his left knee with an ax and he has had 
limitation of motion in that knee since.. Claimant wears a. 
hearing aid and states that he is practically deaf;

-



The Referee found that in this case claimant had received 
awards totalling 50% for unscheduled disability and that all the 
medical records show that what he experienced was a back strain . 
superimposed upon pre-existing degenerative - arthritis. She found 
the strain had been slower to resolve than the usual back strain 
because of unrelated problems which include obesity and diabetes. . 
Claimant has had no back surgery and the evidence indicates little, 
if'any, effort being made by claimant to find employment which 
he is now capable of performing. Dr. Leveque related claimant's 
current physical limitations to his longstanding degenerative di
sease as did the other doctors who examined claimant.

The Referee concluded that claimant had failed to meet his 
burden of proving that he was permanently and totally disabled 
from performing any work at a gainful and suitable occupation 
and that he had been adequately compensated by -the awards he 
has received which total 160° for 50% of the maximum allowable 
by statute for his unscheduled disability.

With respect to the bill for $33 which claimant paid, the 
Referee found that neither claimant's diabetes nor his hyperten
sion,: both conditions for which claimant was receiving treatment 
from Dr. Darnell, is related to his industrial injury. However, 
the bill.in question was for Dr. Darneli's services while claim
ant was hospitalized in February. 1977 for his back condition and 
Dr. Darnell was present at the request of Dr. Fry, claimant's 
treating orthopedic physician, to adjust claimant's insulin level 
to conform with the treatment he -had prescribed for claimant's 
back problems. Therefore, the Referee concluded that that spe
cific consultation for which the bill of $33 was submitted was 
related to claimant's back condition and was the responsibility 
of the carrier. Because the carrier denied payment of that bill, 
the Referee also found that the carrier should pay claimant's 
attorney a reasonable attorney's‘fee.

The Board, on de novo review, finds that this is a classic 
case of a worker who, after taking into consideration all,of his 
pre-existing non-job-related conditions together with the resi- 
.duals of his industrial injury,is so badly disabled that it is 
of relatively little importance that he has made small effort to 
seek employment since his injury-.'

O

In this case claimant has very little, if any, pros
pects of returning to the labor market. The doctors say that 
it is not feasible to attempt to again retrain claimant. 
Claimant had suffered an injury to his right foot in 1966 
which precluded him from returning to his former occupation 
as a painter. After that incident he was retrained to repair 
small engines and apparently the'retraining program was suc
cessful because claimant continued to do that type of work up 
to the date of his injury.
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However, taking into consideration claimant's limited 
background which basically involves heavy manual labor, his 
age, and the limitations placed upon his work activities and 
his non-work activities by the doctors who examined and/or 
treated him, the Board finds. >that claimant has suffered a ser
ious depletion of his wage earning capacity. When this is con
sidered with his pre-existing conditions of hypertension and 
diabetes, poor hearing and limited motion in'his left knee, 
the Board concludes that clailmant .is now precluded from return- ^ 
ing to any type of suitable and gainful employment on a regular 
basis. He is permanently and totally disabled.

With respect to the responsibility of the bill which 
claimant paid Dr. Darnell in |the amount of $33, the Board agrees 
with the reasoning of the Referee.

I •ORDER

ified.
The order of the Referee, dated September 29, 1978, is mod-

Claimant is found to be permanently and totally disaipled 
as of .the date of the Determination Order of March 30, 1977. This 
is in lieu.of the aforesaid Determination Order which was affirmed 
by the Referee's order. In all other respects the Referee's order 
is affirmed. , ) '

I ’ " ' ,
*1 *• , * ■ ■

Claimant's attorney is,awarded as a reasonable attorney's 
fee for'his services at Board review the sum equal to 25% of the 
increased compensation granted claimant by this order, payable 
out of said increased compensation as paid, not to exceed $3,000.

WCB CASE NO. '78-4461 May 15, 1979
MILTON HILL, CLAIMANT • i 
Welch, Brunn, Green & Caruso>
Claimant's Attys. | . .

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson,, Phillips and McCallister,
The State Accident Insurance Fund requests review by the 

Board of the Referee's ordertwhich awarded claimant 48° for 15% 
unscheduled mid and upper back disability in lieu of the award 
granted claimant by a Determination Order dated May 9, 1978.

I •At the time of the hearing claimant was enrolled in an au
thorized vocational rehabilitation program and receiving compen
sation for temporary total disability. Because of this the Fund 
moved to dismiss claimant's request for hearing.
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The Referee was of the opinion that where there has been a 
gap in benefits the ruling of the Court in Leedy v. Knox, 34 Or 
App 911 (1978),permits the claimant to proceed to hearing on the 
issue of permanent partial disability as it appeared at the time 
of the Determination Order. He limited the evidence which v;ould 
be considered to that pertaining to the period up to May 9,
1978, the date of the Determination Order.

The Referee allowed the hearing to remain open for submis
sion by claimant of medical evidence relating to a subsequent 
period of time with the understanding that this would be included 
in the record as an "offer of proof" to make the record complete 
for the purposes of appeal.

•Claimant suffered a compensable injury to his back while 
loading railroad box cars on or about May 8, 1977. About two 
days later claimant began to develop pain in his lower ribs- 
back area and in his upper back which caused him to lose time 
from work for a few weeks. He returned to work for several 
weeks but because of his difficulty had to cease. The diagno
sis of claimant's problem has been basically one of strain 
with the recommendation that claimant perform lighter work.

Claimant was referred for vocational rehabilitation ser
vices and a program was developed. Following the termination 
of this program a Determination Order was entered on May 9 which 
awarded claimant 16° for 5% unscheduled mid and upper back dis- fi) 
ability. *

As of the date of the aforesaid Determination Order claimant 
was experiencing some norm.al days and some days of increased neck*' 
and back pain with no explanation therefor. Claimant could not 
tolerate prolonged sitting although^ he did the majority of the 
driving on several long trips to visit some hot springs in south- ■ 
eastern Oregon. Claimant testified that when he used his hands 
in front of him it caused his back to ache and to become tired? 
he also had difficulty backpacking and fishing.

Claimant worked for a short time at Gilchrist Timber doing 
a variety of jobs, most of- which were relatively heavy insofar 
as strain on his back. At the time of his injury he had been em
ployed about five months. His prior work experience consisted 
of driving a food delivery truck on the campus of the University 
of Oregon which he attended for two terms, working as a grocery 
store box boy and delivering papers.

The Vocational Rehabilitation Division characterized claim
ant's learning capacity as well.above average, and stated he had 
the ability.to handle most academic programs intellectually.

m
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The Referee found claimant to be a credible witness and he 
accepted his testimony regarding the back symptoms he was ex-, 
periencing at the time of the Determination.Order. These symptoms caused Dr. Smith and Dr.f MacCloskey to, place certain re- - 
strictions on claimant's work activity. The Referee found that 
although claimant had apparently improved up to the date of the 
Determination Order, Dr. MacGloskey stated claimant would "gra
dually get better until he can return to heavy labor", it was 
also true that as of May 9, 1978 claimant had been experiencing 
symptoms for over a year. He noted that Dr. McCloskey's last 
report indicated that he approved of claimant's work with the 
Vocational Rehabilitation Division. .

Considering all of thelabove factors together, the Referee 
concluded it was more.reasonable and-less speculative to conclude 
that as of May 9, 1978 claimant suffered from permanent limita
tions on his ability to regularly perform work which required re
petitive and constant strainjon his back. These restrictions and 
limitations clearly handicapped claimant insofar as obtaining 
and holding employment in a portion of the labor market. After 
considering these limitations together with claimant's age, edu- • 
cation, training, general physical and mental‘capacity, and 
adaptability, the Referee concluded that claimant had proven

that he had suffered a greater loss of earning capacity than 
was represented by the award!of 16® for 5% unscheduled dis
ability. He, therefore, increased his earning capacity, which 
he described as "slight loss",-.to 48® for 15% of! the maximum: 
allowable by statute for unscheduled disability. -

The majority of the Board, on de novo review, finds that 
the motion made by iihe State! Accident Insurance- Fund to dismiss 
claimant's present request for hearing should have been granted 
because claimant was at the time he made the request enrolled, 
in an authorized vocational rehabilitation program. The Ref
eree relied upon Leedy v. Knox, 34 Or App 911, in finding that 
where there was a gap in benefits claimant was allowed to pro-- 
ceed to hearing on the issuei of permanent partial disability.
The Board does not feel that the ruling made by the Court of 
Appeals in Leedy actually covers the problem presented in this 
case.
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ORS 656-268 (4) provides: : '
"If, after the determination made pursuant to 
subsection (3) of this section, the director 
authorizes a program of vocational rehabilita
tion for an injured worker, any permanent dis
ability payments due under the determination 
shall be suspended, and the worker shall receive 
temporary disability compensation while he is 
enrolled in the authorized vocational rehabil
itation program. When the worker ceases to be 
enrolled and actively engaged in an authorized . , 
vocational rehabilitation- program, the Evalua
tion Division shall 'redetermine the claim pur
suant to subsection. (3). of this section unless 
the worker's condition is not medically sta
tionary" [Emphasis.supplied].
When claimant is terminated]or completes his authorized 

vocational rehabilitation program”his disability will have to be 
re-evaluated and his claim again r.closed pursuant to ORS 656.268. 
At that time claimant wiil:,; have • a right , to request a hearing on 
the adequacy of that Determination Order. The Board feels that 
it would be premature at the present time for the Referee to make 
a determination of claimant's extent of disability even though 
he bases that evaluation on claimant's condition as of the date 
of the Determination Order of May 9, 1978. .

%

A '
The Court in Leedy held that claimant was entitled to 

have-his claim closed by a Determination Order when he was 
determined to be medically stationary and that he was to con
tinue to receive awards for his permanent partial disability, 
if any, until he was actually enrolled in an authorized pro
gram. It also held that should there be interruptions in 
claimant's enrollment in an authorized program he would be en
titled to receive compensation for permanent partial disability 
during such periods of. interruption. However, while claimant 
was actually enrolled and participating in the authorized pro
gram he would be entitled only to compensation for temporary 
total disability. '

When the claimant is granted a rather minimal award of 
permanent partial disability, as in this case, there undoubtedly 
will be a gap in the payment of compensation. Even if claimant's 
award is substantial, it may take quite some time before a suit
able program can be set up for claimant and this might cause a 
gap in compensation. ‘The ideal situation would be to place a 
worker in an authorized program of vocational rehabilitation 
before he becomes medically stationary, however, that is not 
always possible.

For the foregoing reasons, the majority of the Board would 
grant the motion made by -the .Fund and dismiss the matter.
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#
ORDER

The order of the Referee, dated November 27, 1978, is re
versed. ” . _

. Board Member Kenneth V. Phillips dissents as follows:
In this case claimant was found to be medically stationary 

and his claim was closed by a Determination Order. Claimant was 
dissatisfied with the Determination Order and requested a hearing 
on the issue of extent of permanent partial disability. After 
this request was made, claimant was placed in an authorized voca
tional rehabilitation program. The employer and the .State Acci
dent Insurance Fund at the time of the hearing moved for dismissal 
of the hearing based on claimant's entry into an authorized voca
tional rehabilitation program. .The majority of the Board found 
that the motion to dismiss was well-founded based on Leedy v. Knox, 
ORS 656.268(4), and OAR 436-61-050(3).

This reviewer does not agree. Claimant is entitled to a 
hearing on his Determination Order under ORS 656.268(5) and 
ORS 656.283. There is no provision in Oregon law or in the 
Board's own Administrative Rules that allows termination of 
claimant's appeal rights.

The Leedy v. Knox case does not speak to the issue in these 
cases. In Leedy the claimant had not yet entered an authorized 
program. The Court in that case held that claimant was entitled 
to a closure (a determination of his disability) when he was 
medically stationary. ’ The procedure set forth by the Court was 
claimant, after his claim was closed, was paid compensation from 
the award of permanent partial disability (under the Determination 
Order). This payment was stopped when claimant entered an authorized vocational rehabilitation^ program and at which tin)e he is 
again paid temporary total disability. It he terminates this 
program, payment of temporary total disability is stopped and 
payments out of the permanent partial disability award are com
menced again. The reason given for this procedure was continuity 
of support for the worker (34 Or App at 916). [In Leedy the

m

Court stated, "We therefore hold that the determination of 
a claimant's permanent disability may not be delayed until 
completion of a post-closure rehabilitation program. Claim
ant was entitled to an award of permanent disability at the time 
his claim was closed, based upon then existing conditions. That 
award would be subject to review and adjustment when, he completes 
or abandons his rehabilitation program" (34 Or App 921).] In 
this case claimant.had appealed the Determination Order and then 
entered an authorized vocational rehabilitation program. The 
program is long enough that claimant's• appeal time' on his Deter
mination Order will have run before he has completed it. Thus 
he is barred from ever appealing the Determination Order.

-157-



^In this case claimant was awarded 5% unscheduled disabil- 
ityo This award was paid out prior to his entry into the auth
orized vocational rehabilitation program. If he,.one year after 
the date of the Determination Order, terminates his program he 
will not be paid any additional award and is not entitled to con
test that award of permanent partial disability. As set forth in 
Oregon statutory and case law, claimant is entitled to a determin
ation of permanent disability at the time his claim is closed 
based upon then existing conditions and an appeal from the award 
if he feels the award is incorrect. This award then would be 
subject to review and adjustment when he completes or abandons 
a vocational rehabilitation program. The determination of his 
permanent disability may not be delayed until completion of 
a post-closure rehabilitation program.

To establish _a rule as set forth by the majority of the 
Board which would bar.a claimant's contesting of a Determination 
Order award of permanent disability merely because he entered a 
post-closure rehabilitation program, appears to be contrary 
to Oregon statutory and case law. If claimant entered a voca
tional rehabilitation program after a hearing and issuance of an 
Opinion and Order, the Opinion and Order would not be set aside 
and the hearing held for naught. Therefore, merely because 
claimant enters a vocational rehabilitation program before a 
hearing appealing a Determination Order, it is not logical to 
bar his right to appeal merely because of his entry into the 
program.

This Board Member affirms the conclusion of the Referee.

#

m

WCB CASE NO. 78-3979
WILLIAM LEAD, II, CLAIMANT 
David W. James, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Order Of Dismissal

May 15, 1979

On April 27, 1979 an Order of Dismissal was entered and 
on May 4, 1979 EBI moved for the reconsideration of this order

On January 4, 1979 the employer requested review by the 
Board of the Referee's order dated December 26, 1978. The cer
tificate of mailing signed by the attorney for EBI indicates 
that the Board, claimant', EBI, claimant's attorney and the 
employer•were served on January* 4, 1979. The Fund was not 
served.
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On March 13, 1979 the Fund- moved for an order dismissing 

the request for review'of the Referee's Opinion and Order on 
the grounds that it was riot'timely filed on all the parties
as required by ORS 656,295(2).

1 , ■ ,
. It. is the contention of EBI that it is not necessary to 

serve the Fund v/ho insured a previous employer of claimant, 
Breeden Brothers, citing the Court’s holding in Calder v. Hughes 
& Ladd, 23 Or App 66' (1975).

■ EBI further contends that it was not necessary to serve 
the Fund in order to litigate the validity of its denial of 
claimant's claim because the Fund received actual notice of 
EBI's'appeal within 30 days as required by.statute. This was. 
accomplished when the Board mailed the Fund a copy of the letter 
acknowledging receipt of the employer's request for Board review 
The date of the acknowledgment was January 10, 1979 which was 
within the 30 day period provided by ORS 656.289(2).

i The Board, after considering the cases cited in support of EBI's Motion for Reconsideration of the Order of Dismissal, 
concludes that the contentions set forth by -EBI, are v;ell'taken 
and that the Order of Dismissal, dated April 27, 1979, should 
be set aside in its entirety. •

# The Board has received the appellant's brief, the re-, 
spondent's brief (claimant) and has also received what purports. 
to be a brief filed in behalf of the Fund which was-made a part 
of the initial motion to dismiss the request for Board review. 
Therefore, the Board,having set'aside its Order of Dismissal, 
will' now proceed to review the above entitled matter de novo.

IT IS SO ORDERED.

WCB CASE NO. 78-2995
MILTON MINOR, CLAIMANT 
Toozer Kerr, Peterson, Marchall 
.& Shenker, Claimant's Attys. 

Rankin', McMurry, Osburn, Gallagher 
& iVavRosky, Defense Attys. , . 

Request for Review by Claimant

May 15, 1979

m

Reviewed by Board Members Wilson, Phillips and McCallister.
The claimant seeks Board review of the Referee's order which 

found-that claimant had failed to prove by a preponderance of the 
evidence that his claim had been prematurely closed by a Determin
ation-Order issued on January 20, 1978.
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Claimant had suffered a compensable back injury in August 
1974 for which he underwent three back surgeries between that 
date and May 1976. In March 1977 claimant was given a psycholo
gical evaluation by Dr. Michael Fleming and Dr. Norman Hickman, 
both clinical psychologists. They found no evidence of severe 
neurosis nor psychosis but.felt that claimant had moderate an
xiety reaction and frustration which was materially related to 
his industrial injury. They felt further psychological assistance 
was needed. '

In July 1977 claimant's treating physician reported that 
claimant was medically stationary and on October 12, 1977 the 
vocational counselor indicated that he was closing his file at 
claimant's request. On,August 26, 1977 the psychological .center 
reported that claimant had received eight psychotherapy sessions 
between April 22 and August 17,;1977. His response was positive 
but they felt that the anxiety was likely to persist until 
claimant's vocational problems were satisfactorily resolved.
They stated that claimant was not psychologically stationary.

On January 20, 1978 the claim was closed by a Determination 
Order which awarded claimant compensation for temporary total 
disability.from September 20, 1974 through October 12, 1977, less 
time worked, and 80® for 25% unscheduled- low back disability.

On May 3, 1978 the center reported that claimant had re
ceived 5-1/2 hours of psychotherapy treatment between October 
7, 1977 and February 2, 1978.

On the issue of whether the claim was prematurely closed, 
the Referee cited ORS 656.268 which provides, in part, that 
claims shall not be closed nor compensation for temporary total ' - 
disability terminated if the worker's condition has not become 
medically stationary. He found that medically stationary meant 
that no further material improvement would reasonably be ex
pected from the treatment or the passage of* time.

By October 12, 1977 claimant was stationary from a physi-. 
cal standpoint, therefore, the only question was whether he was 
psychologically stationary as well. In August 1977 the psycholo-: 
gist had indicated claimant was' not psychologically stationary 
but there is no evidence concerning claimant's psychological 
condition between August 17, 1977 and October 12, 1977. Between 
October 7, 1977 and February 2, 1978 claimant only received 
5-1/2 hours of therapy. The evidence from the psychologists 
concerning claimant's condition during, this period related to 
his progress in physical therapy and his attorney's efforts to 
obtain an approved vocational program for claimant. The Ref
eree found nothing concerning claimant's anxiety or emotional 
condition during this period. He concluded that claimant had 
failed to prove by a preponderance of the evidence that his 
claim 'had been prematurely closed and affirmed the Determination 
Order dated January 20, 1978. :
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m
: The other issue before the Referee was the extent of 

claimant's permanent partial disability.
At the hearing, the attorney’for the employer had moved 

for a dismissal of the matter on the grounds that claimant was 
presently enrolled and actually engaged in an authorized pro
gram of vocational rehabilitation. The Referee ruled that in
sofar as claimant's request to litigate the issue of his ex
tent 'Of permanent disability was concerned the. motion would be 
granted. When claimant ceases to be enrolled, and actively.^ 
engaged in an authorized program of vocational rehabilitation 
or has completed said program he will be entitled to have his 
disability re-evaluated by the Evaluation Division which will 
thenjissue a new Determination Order pursuant, to OAR 436-61- 
050(3). Therefore, the Referee concluded‘that, claimant would 
be able at that time to litigate the extent of his permanent 
partial disability.

#

m

1 The majority of the Board, after de novo review, agrees 
withjthe findings and conclusions of the Referee. The only 
issue which was actually disposed of by the Referee at the hear
ing was the issue of premature closure of claimant's claim, .
The second issue, namely; the extent of claimant's permanent 
disability was indirectly dealt with by the Referee's affirmance 
of the Determination Order of January 20, 1978.

I The majority of the Board agrees with the Referee that 
while claimant is.enrolled and actively engaged in an authorized 
program of vocational rehabilitation, he cannot contest the 
adequacy of the Determination Order because upon either the 
completion or termination of the authorized program his disabil
ity will be re-evaluated, assuming that claimant's condition is still medically stationary.

I Claimant's right to compensation is protected at all times 
The Determination Order dated January 20, 1978 awarded claimant 
80** for 25%- unscheduled low back disability and claimant was. 
entitled to receive compensation for such permanent partial dis
ability up until the time he was actually enrolled in an author-, 
ized! program of vocational rehabilitation. The Oregon Court of 
Appeals in judicially disposing of the issues in Leedy v. Knox,
34 Or App 911 (1978) stated in part:

; "We therefore hold that the determination of 
a claimant's permanent disability, may not be ■' delayed until completion of a post-closure 

' rehabilitation program. Claimant was entitled 
to an award of permanent disability at the 
time his claim was closed, based upon .then 
existing conditions. That award would be sub- 

' ject to review and adjustment when he com
pletes or abandons his rehabilitation pro
gram. . . " .
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ORS 656.268(4) states:
"If, after the determination made pursuant to 
subsection (3) of this section, the director 
authorizes a program of vocational rehabili
tation for an injured worker, any permanent 
disability payments due under the determina
tion shall be suspended, and the worker shall 
receive temporary disability compensation 
v;hile he is enrolled in the authorized voca
tional rehabilitation program,. When the 
worker ceases to be enrolled and actively 
engaged‘in an authorized vocational rehabil
itation program, the Evaluation Division

#

m

shall redetermine the claim pursuant to sub
section (3) of this section.unless the worker's 
condition is not medically stationary."
OAR 61-050(4) provides:
"If the department authorizes a. program of vo
cational rehabilitation.after,issuance of a ,
Determination Orderthe insurer shall suspend 
any permanent disability payments due under the 
determination and pay temporary disability com
pensation under sections (1) and (2) of sec
tion 61-052 starting on the date the authorized 
program of vocational rehabilitation began. Upon 
completion or termination.of the authorized \
program, Evaluation shall issue a subsequent .
determination order unless the. worker'.s condi
tion is not medically, stationary."
The majority of the Board concludes that claimant's dis

satisfaction with the award made by the Determination Order dated 
January 20, 1978 must be held in abeyance pending either the 
termination or completion of his authorized program of vocational 
rehabilitation. At the time claimant either terminates or fin
ishes the program then the disability determination process will 
continue and a Determination Order upon which claimant may re
quest a hearing within a year of the date of that order will be issuec

The Referee correctly interpreted the statutes and the ad
ministrative rules promulgated by the Board and followed the ruling 
of the Court of Appeals in Leedy insofar as they applied to claim
ant's rights under the cited statute and administrative rule.

• ORDER
The order of the Referee, dated November 5, 1978, is af

firmed. ’• m
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Board Member Kenneth V. Phillips dissents as follows:
j In this case claimant-was’ found to be medically stationary 

and his claim was closed by a Determination.. Order. Claimant was 
dissaltisfied with the Determination Order and requested a hearing 
on the issue of extent of permanent partial disability. After 
this jrequest was made, claimant was placed in an authorized vo
cational rehabilitation program. The employer-and the State Ac
cident Insurance Fund at the time; of the hearing moved for dis
missal of the hearing based on claimant's entry into an authorized [vocational rehabilitation program. The majority of the Board 
found that the motion to dismiss was well-founded based on Leedy • 
V. Knox, ORS 656.268 (4) and OAR 436-61-050 (3).

I; This reviewer does not agree. Claimant is. entitled to a 
hearing on his Determination Order under ORS 656.268(5) and ORS 
656.283. There is no provision in Oregon law, or in the Board's 
own Administrative Rules that allows termination of claimant's 
appeal rights. ' '

The Leedy v. Knox case does not speak to the issue in 
this case. In Leedy the claimant had not yet entered an author
ized program. The Court in that, case held that claimant was 
entitled to a closure (a determination of his disability) when 
he was medically stationary. The procedure set forth by the 
Court was claimant, after his claim-was closed, .was paid com
pensation from the award of permanent partial disability (un
der the Determination Order). This payment was stopped when 
claimant entered an authorized vocational rehabilitation pro
gram, land at which time he is again paid temporary total dis
ability. If he terminates this program, payment of temporary 
total disability is stopped and payments out of the permanent 
partial disability award are commenced again. The reason given 
for this procedure was continuity of support for the worker . (34 
Or App at 916). [In Leedy the Court stated "We therefore hold 
that I the determination of a claimant's permanent disability may 
not be delayed until completion of a post-closure rehabilitation 
program. Claimant was entitled to an award of permanent dis
ability at the time his claim was closed, based upon then exist
ing conditions. That award would be subject fo review and ad-' 
justment when he completes or abandons his rehabilitation pro
gram'' (34 Or App 921).] In this case claimant had appealed the 
Determination Order and then entered an authorized vocational 
rehabilitation program. The program is long enough that claim
ant's appeal time on his Determination Order will have run be
fore]' he has completed it. Thus he is barred from ever appealing 
the Determination Order.

m
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To establish a-rule as set forth by the .majority of the 
Board which would bar a claimant's contesting of a Determination Order award of permanent disability merely because he entered 
a post-closure rehabilitation program, appears to be contrary 
to Oregon statutory and case law. If claimant entered a voca
tional rehabilitation program after a hearing and issuance of 
an Opinion and Order, the Opinion and Order would not be set 
aside and the hearing, held for naught. Therefore, merely be
cause claimant enters a vocational rehabilitation program before a hearing appealing a Determination Order, it is not logical 
to bar his right to appeal merely because of his entry into the 
program.

This reviewer would reverse the conclusion of the Referee.

WCB CASE NO. 77-1153 May 15, 1979
SIGNA NELSON, CLAIMANT 
Merten & Saltveit, Claimant’s Attys. 
SAIF, Legal Services., Defense Atty. 
Request for Review by the SAIF

#

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks review by the Board 

of the Referee's order setting aside its denial dated May 24,
1974 of claimant's psychological problems and remanding the claim 
to the F,und for acceptance and payment of compensation, as pro
vided by law.

At the hearing before the Referee, four issues were pre
sented: (1) extent of disability; (2) propriety of the Fund's
denial of responsibility for claimant's psychological problems;
(3) propriety of the Fund's refusal to reopen the claim as of 
March 10, 1977; and (4).whether or not claimant was presently 
orthopedically and psychologically stationary.

Claimant had suffered a compensable injury to her back in 
December 1972 and was receiving compensation for that injury at 
the time she was admitted to the Oregon State Hospital as a pa
tient on April 25, 1973. Claimant remained as a patient there 
until September 11, 1973 when she .was discharged and considered 
improved, competent, and able to drive a motor vehicle. Claim
ant's illness was diagnosed as involutional melancholia, in re
mission. She had been tried on various psychotrophic medications 
since her admission, but when she failed to respond she was 
given a course in electroconvulsive therapy in June 1973 to 
alleviate the depression; this was only moderately successful.

m
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|upon claimant's discharge, it was recommended that she con
tact the Multnomah County .Mental Health Clinic for a follow-up 
and further prescriptions. The«»^prognosis was fair if in the near 
future she could get a meaningful-full time job, but the doctor 
indicated that if this did not happen it was quite possible 
claimant would become depressed again and might require rehos
pitalization. .

m

Claimant's claim was first closed by a Determination Order 
in July 1973 which awarded her 16® for 5% permanent partial dis
ability. On December 27, 1973 the claim was reopened for treat
ment and on February 15, 1974 a laminectomy was performed at 
L4-5.

jClaimant was referred to the Pain Clinic in Portland on 
June 5, 1974 and her claim.was subsequently closed by a Second 
Determination Order dated June 23, 1974 which awarded claimant 
additional compensation .for 20% permanent partial disability 
blit nothing for the psychological problems which had been denied 
on May 24, 1973.

Claimant requested a hearing on November 19, 1974 and raised all of the issues referred to previously. Pursuant to 
a stipulation, dated April 29, 1975, the claim was reopened.
A Third Determination Order, dated July 21, 1975, .awarded claim
ant no additional compensation for permanent partial disability. 
Again' a request for hearing was made and again the claim was 
reopened for further treatment prior to the hearing. The claim 
was then'closed by a Fourth Determination Order, dated February 1, 19|77, which awarded claimant additional compensation for tem
porary total disability and additional 32® for 10% permanent 
parti'al disability.! On February 7, 1977 another request for hearing was made 
and on June 10, 1977 all parties were present for that hearing 
which was actually treated as a conference and the issue of the 
competency of claimant at the time she received the letter deny
ing responsibility for her psychological■problems was delineated. 
On August 15, 1977 there was a request for reopening and another 
request for hearing.

j
: The Fund's position was that the Referee had no jurisdic

tion 'to. entertain the motion to set aside the denial because at somejtime the denial was brought to her attorney and she there
after became competent so that she was now bound thereby.

I Dr. Moss, a psychiatrist, testified that claimant's indus
trial trauma when she fell down some stairs was a significant 
triggering effect in precipitating claimant’s depression and 
that.she had never re-established herself to the psychological 
state which she had been prior to the industrial injury.
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Dr- Moss interviewed claimant to determine if she understood 
the denial made by the Fund. He read the hospital records relat
ing to the electrical shock treatment to establish the proximity 
of time to the date she received the denial letter and he also 
checked her memory and comprehension at that time. He felt she 
had some knowledge cf the denial matter but that her memory 
changed from day to.day and she could not keep it in focus.

#

It was Dr. Moss' opinion that claimant's memory confusion 
probably cleared somewhat after September, however, it was not 
a complete recovery. Claimant told Dr. Moss she continued to 
have back problems which affected her emotionally and from 1973 
to 1976 she had been receiving out-patient mental clinic care.
Dr. Moss, who had previously worked at the Oregon State Hospi
tal, said it was standard procedure no matter what condition the 
patient .was in to report that he or she was considered improved, *■» 
competent, and able to drive a motor vehicle at the time said 
patient was discharged.

\ ■ ■ ■

The Referee found that claimant did not have the compe
tency to understand the letter of denial to the extent that she 
would have been able to make a timely request for hearing when 
she received the letter while a patient in the Oregon State Hos
pital. Although several months later she was able to perform 
day to day tasks, she still did not have the emotional and men
tal level to’ request a hearing on the issue until it was actually 
done on her behalf by an attorney.’ He found that all the medical 
evidence indicated that claimant still has not returned to her 
pre-accident mental status and that she has had on-going mental 
problems and has a serious problem even at the present time. He 
set aside the denial by the Fund for responsibility for claimant's 
psychological problems dated May 24, 1973. This rendered, moot 
all of the other issues..

#

The Board,’ on de novo review, finds that Dr. Moss' testi
mony is sufficient to establish that claimant's psychological 
problems were related to her industrial injury in December 1972 
and, therefore, the^denial of responsibility therefor by the 
Fund was improper-. The Board agrees with the Referee that claim
ant was not mentally competent at the time she received the Fund's 
denial dated May 24, 1973 to fully realize what was required to 
make a timely request for hearing on said denial. The Referee 
properly set aside the denial and by doing so rendered moot all 
of the other issues presented at the hearing.

ORDER
The order of the Referee, dated June 21, 1978, is affirmed.
Claimant's attorney is awarded as a reasonable attorney's 

fee for his services at Board review the sum of $350, payable 
by the State Accident Insurance Fund.
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WCB CASE NO. .78-3909 May 16, 1979
RALPH CASTRO, CIAIMANTMerrdJll Schneider, Claimant's Atty.
SAIF,I Legal Services, Defense Atty, • ‘
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks review by the Board of the Referee's 
order-which.approved the denial by the State Accident.'Insur
ance! Fund dated May 22, 1978 of claimant’s claim for occupa
tional anxiety.

Claimant is a 32-year-old married man employed as a re
habilitation counselor for the State Department of Vocational 
Rehabilitation. On March 26, 1978 claimant filed a claim for ■ 
workers' compensation benefits, claiming that as a result of 
harrassment by his superiors while working on the job, he had 
developed a chronic anxiety condition.

j The Fund denied the claim on May 22, 1978, stating that 
it appeared that claimant's present problems were not related 
to an occupational exposure.

On June 7, 1978 Dr. Levine, a clinical psychologist at 
the kaiser Department of Mental Health, evaluated claimant's 
current medical status and the reasons for .his emotional state 
and work disability. Apparently the initial occurrence of 
claimant's.symptoms which included insomnia, gastro-intestinal 
distress, physical tension, including a pronounced hand tremor, 
was. in late October 19 77. At that .time and throughout the fol
lowing month, claimant reported that he' was subjected to fre
quent criticisms of his work. He also reported that it.was the first time in four or more years of continuous employment at 
the same agency with the same set of supervisors that his work 
had been negatively reviewed and at such lengths. When claim
ant's -symptoms commenced he did not relate them to,the criticism, 
however,- as they persisted, he became more convinced that they 
were* work related.

Dr. Levine stated that claimant had been brought up in 
an environment where conformity and avoidance of conflict were 
strongly instilled in him. His background included changes of 
college and changes of jobs which indicated a conflict-avoidance 
motive' in his life-. Dr. Levine felt that when claimant was sud- 
denly-r'and frequently criticized for work which he had formerly 
performed.satisfactorily, he did what most conflict-avoidance 
indiyiduals do? he internalized his angry frustrated feelings.- 
Thisf-resulted in disabling physical and emotional symptoms.
Dr. Levine was of the opinion that'his emotional distress was 
precipitated and exacerbated by the jot^ stress.
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On July 20, 1978 claimant was examined by Dr. Maletzky, a 
psychiatrist, who found that claimant's personality predisposi- 
tion created a susceptibility to an anxiety reaction distress, 
particularly stress consequent upon criticisms leveled against 
him. Had such criticisms not occurred, claimant undoubtedly 
would have continued working amicably for his agency. Dr. 
Maletzky could diagnose no specific psychiatric condition. He 
believes claimant was overly sensitive and tended to over
react to any criticism, but he could not fit his impression 
of claimant into the current diagnostic scheme except to note 
that claimant could be classified as having a "personality 
disorder". '

Both Dr. Levine and Dr. Maletzky based their evaluation 
and opinions on the factual history related to them by claimant.

The Referee, after considering the reports of both Dr. 
Levine and Dr. Maletzky, which constitutes the primary medical 
evidence in this case, concluded that claimant was accusing 
various people with whom he worked of making unwarranted 
criticism of his work, but that the overwhelming preponder
ance of the evidence indicated that the differences were per- ' 
petrated by claimant and he was now seeking revenge. The Ref
eree, based on the psychological reports, was doubtful that 
claimant's pre-existing emotional make-up would allow him to 
work for anyone or even to be self-employed.

The Referee found that in the event there was an issue of 
aggravation of underlying'pre-existing emotional condition, the 
diagnosis of Dr. Maletzky indicated that no specific psychiatric 
diagnostic category fit claimant. Claimant is merely oversensi
tive and tends to overreact to criticism but he.has no permanent 
emotional problem..

The Referee cites the rulings of the Court in Weller v. 
Union Carbide, 35 Or App 355, and Stupfel v. Edward Hines Lum
ber Company, 35 Or App 457, to the effect that only the onset 
of a significant worsening of an injury or a disease arising 
out of, i.e., caused by, employment can be compensable. A 
worsening of symptoms is only significant to the extent that it 
supports an inference that employment caused a worsening of 
the underlying injury and disease. In this case, there is no 
convincing evidence, in the opinion of the Referee, that such 
an inference can be drawn; in fact, there isn't even persuasive 
evidence of any emotional disorder. .

The Board, on de novo review, finds that the history of 
claimant indicates quite clearly that his nature is such that 
he tends to run away from any situation which might possibly 
present a conflict.

The record reveals no diagnosis of what, if any, claim
ant's psychological problems are and, if he has any, whether 
or not they are permanent. Neither is there any clear-cut 
evidence that claimant was actually harrassed by his super
iors. ■ -168- ■.

m

m



9

9

9

The Board concurs with the findings and conclusions of 
the Referee.

- ORDER
The order of the Referee, dated December 12, 1978, is af

firmed.

SAIF CLAIM NO. GB 66126 May 16, 1979
BARBARA J. FOSS> CLAIMANT
John
SAIF,

M. Parkhurst, Claimant's Atty.- 
Legal Services, Defense Atty.

Own Motion'Order

Claimant suffered a compensable injury to her low back 
on June 22, 1964; her claim was closed on November 24, 1964 
with compensation for temporary total disability only. •

The Board's Own Motion Order reopened the claimas of 
•July 1, 1976, based upon a request received from Dr. Cherry, an 
orthopedic surgeon. Claimant was subsequently seen by Dr.' Cherry, 
Dr. Paxton, a neurosurgeon, and Dr. Colbach, a psychiatrist. 
Claimant was also examined by the physicians at the Orthopaedic 
Consultants on April 25, 1978 and no further treatment was rec
ommended. The physicians at the Orthopaedic Consultants felt the 
previous awards which totalled 35% loss of function of an arm 
for her unscheduled disability adequately compensated claimant.

On July 19, 1978 a Board's Own Motion Determination granted 
claimant compensation for temporary total disability from July 
1, 1976 through April 25, 1978, less time worked. On August 13, 
19781 claimant, by and through her attorney, requested the Board 
to reconsider this Own Motion Determination, stating Dr. Cherry 
did not concur with the opinion expressed by the physicians at 
the Orthopaedic Consultants. The Board, after considering the 
medical evidence before it, concluded there was no justification 
for reconsidering its Own Motion Determination and on September 28, i978 denied the motion.

On October 16, 1978 Dr. Cherry advised the Board that he 
felt the claim should be reopened for referral of claimant to 
a neurosurgeon for an opinion as to exploratory, surgery; he also 
suggested a counselor have a discussion with claimant to determine' the need for job retraining.

I On November 6, 1978 the Fund responded, stating that .based 
upon; Dr. Cherry's report, it would have no objection to claimant 
being examined by a neurosurgeon or being seen by a counselor 
for possible job retraining.
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On November 22, 1978 the Board issued an Own Motion 
Order which stated that the neurological examination of claim- 
ant and the evaluation of her ability for retraining for a 
lighter type of work both could be carried out under the pro
visions of ORS 656.245 and directed the Fund to make the appro-, 
priate arrangements.

On January 5, 1979 Dr. Leonard, a neurologist, examined 
claimant; he also reviewed a large number of reports which 
had been sent to him by the Fund. He stated that virtually 
all of claimant’s past medical and social history had been ade-' 
quately summarized in such reports? specifically, the report 
from the Orthopaedic Consultants dated April 25, 1978 and Dr. 
Colbach’s report dated April 10, 1978. After examining•claim-, 
ant. Dr. Leonard furnished the Fund with.his narrative report 
which concluded with the statement that he agreed entirely with 
the recommendations made by,the Orthopaedic Consultants and 
Dr. Colbach. He also stated that it was extremely important 
claimant stop the cycle of seeing more and more doctors as it 
would only tend to enhance the functional component of her 
problem.

On January 22, 1979 the claimant was given notice of re
ferral for employment re-entry assistance.

' Reports from the rehabilitation consultant dated March 8,
1979 and March 30, 1979 were furnished to the Board together 
with Dr. Leonard's report. The gist of these reports is that 
after trying to place claimant in several different types of 
work which would be-within her physical limitations, including 
pain and fatigue, limited education and skills, it was deter
mined that claimant preferred working with Seven-Up Bottling 
Company as a demonstrator. In such a job she is her own boss, 
has flexibility, and earns $30 a day, plus mileage. The con
sultant, Katherine Bennett, stated that after having presented 
employment and training alternatives to claimant, claimant 
decided that such position was the appropriate one for her.

The Board, after fully reviewing the report from Dr. Leo
nard and the reports from the rehabilitation consultants, con
cludes that claimant has found something which she likes to 
do, is able to do physically, and that there is no need for 
exploratory surgery nor further job training. Both the exami
nation by Dr. Leonard and the consultations with the rehabili
tation consultants were carried out through the provisioqs of 
ORS'656.245 and there is no evidence that claimant' has lost 
any time from work as a result of either the examination or the 
consultations.

The Board further-concludes, based on the.evidence it 
has before it, that claimant's claim for the industrial injury 
sustained on November 24, 1964 should be closed.

IT IS SO ORDERED.
-170-



m

#

ROBERT REED, CLAIMANTGalto'n, Popick & Scott, Claimant's Attys.
Lang,} Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys.
Request for Review by Claimant .

^ WCB CASE NO. 78-2191 May 16,;1979

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee’s order which 

awarded claimant 32° for 10% unscheduled low back disability.
Claimant, a truck driver, sustained .a compensable'injury 

to his back on May 21, 1976. Dr. Wolfe diagnosed an acute right 
iliolumbar musculoligamentous strain. Claimant was released to regular work on August 17, 1976 and the claim was closed on Dec
ember 20 with an award of compensation for temporary total dis^ 
ability only.

On August 17, 1977 the claim was reopened and in December 
1977 claimant was examined by Dr. Goodwin, an orthopedic surgeon, 
who found a congenital anomaly at L5 which pre-existed the indus
trial injury and a strain of the lumbar spine due to the indus
trial injury. He felt claimant could return to lighter type 
worki with no lifting over 35 pounds and that his condition was 
medically stationary. Claimant's low back disability, as it was 
related to the industrial injury, was considered minimal. Dr. 
Wolfe concurred with the findings made by Dr. Goodwin. On January! 3, 1978 Dr. Wolfe released claimant to work which did not 
require lifting over 35 pounds, repetitive bending or stooping.

ond
for

On February 27, 1978 the claim was again closed by a Sec- 
Determination Order which awarded additional compensation 
temporary total disability through January 4, 1978. ^

i On March 24, 1978 Dr. Wolfe requested the claim be re
opened but stated no reason -therefor. Later he explained that 
claimant had told him he had left his job on April. 3 because of 
the increasing pain in his low back area which was caused' by 
performing heavy work.

Claimant was seen by the Orthopaedic Consultants'in June 
1978j. The congenital anomaly at L5 was noted as-was anxiety 
tension and functional overlay. Claimant's condition was sta
tionary but claimant could not return to. his former occupation. 
The total loss of function as related to the low back was clas
sified as mildly moderate and the loss, due to the injury, in 
the [Upper quarter of mild.

m
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Claimant testified he had constant aching and pain in the 
low back which radiated down the right leg aggravated by prolonged 
standing on hard surfaces, walking short distances, bending, pro
longed stooping and cold weather. Claimant also had difficulty 
riding in a truck and he is no longer able to ski, fish, bowl 
or hunt.

From January 5 to April 1, 1978 claimant worked at night 
for the defendant as a' checker. .This was modified work which 
did not require any lifting or walking. Claimant was able to 
sit in a shelter which did not have a.roof. Although there 
was a heater and a heating pad in the shelter claimant stated 
his back was aggravated by the cold night air. Claimant stated 
the job paid $8.40 an hour but he only averaged two nights a 
week. He quit because of back pain. Later claimant worked as 
a job counselor at a salary of $450 plus commission, however, 
there were no fringe benefits such as he had had,on his former
job. He left because he did not like high pressure selling.
Claimant then worked as a repair time estimator; this job paid 
claimant $644 a month gross but he terminated after three 
weeks because of low pay and the possibility of a transfer.
Since then he has sought work at m.any places but doesn't
apparently have much success in obtaining employment.

Claimant testified he did not.like to work at night be
cause it had interfered with his former m.arriage and might in
terfere with his present one. Also, he has difficulty sleep
ing 'during the day. Claimant receives $600 a month disability 
benefits from a non-industrial insurance carrier and his wife 
earns $699 a month gross. The evidence indicates that claim
ant is not eligible for health and welfare benefits unless he 
works 40 hours a month and his retirement and vacation.benefits 
are measured by the number of hours worked.

The president of the defendant testified that the job 
to which claimant returned after his injury was specially 
created for him. The normal checking job required lifting, 
hand trucking and jitney driving but the claimant was only 
required to do the paper work.

Claimant is 35 years old and has a Bachelor of Science, 
degree in Business Administration. Claimant has also attended 
a mechanical school and has had experience as a truck driver 
and working as a longshoreman. Claimant has been unemployed 
since May 30, 1978,

Claimant contends he was not medically stationary on Jan
uary 4,. 1978 but the Referee found no evidence that claimant 
required curative treatment after that date. On December 15, 
1977 Dr. Goodwin had fpund that further treatment would be 
palliative only. * _
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Claimant also contends that he is entitled, to. penalties and 
attorney's fees because the defendant failed to accept or deny 
the Request made by Dr. Wolfe,-on.March 24, 1978 to reopen claim
ant's claim. Claimant had requested a hearing on March 22, 1978 
and among the issues raised in his request was the need for 
further medical care and treatment and payment of temporary total . 
disability compensation. Dr. Wolfe's letter was not written nor 
received until after the request for hearing. The Referee con
cluded that penalties and attorney's fees were not justified.

The Referee also found that claimant failed to establish 
his claim for time loss from March 28, 1978 because Dr. Wolfe's 
statement merely reiterated what claimant had told him. The 
claim was not supported by any opinion based on medical evidence.

The Referee found no evidence of unreasonable delay in timely 
furnishing claims information to claimant and on the extent of dis
ability the medical evidence indicated claimant had suffered a 
chronic lumbar strain superimposed on pre-existing congenital der- 
fectjin the lower back. The doctor recommended that claimant not 
return to his regular employment because of the heavy lifting 
required. The doctors at the Orthopaedic•Consultants classified 
total loss of function of the low. back as mildly moderate and in 
the upper border of mild as it related to the injury.

The.Referee concluded that claimant’s industrial injury has 
caused him permanent impairment which precludes him from a segment 
of the general labor market and that he has suffered a loss of 
future earning capacity equal to 10% unscheduled disability. The 
Referee also found that his award was diminished by his apparent 
lack of motivation.

The Board, on'de novo review, in general, agrees that claim
ant 'has been adequately compensated for his loss of wage earning 
capacity for the award of 32° for 10% unscheduled low back disabil
ity.! Claimant obviously wishes to choose the type of work in which 
he shall engage in the future without taking into consideration

his physical limitations. Claimant is young, he has a Bachelor 
of Sdience degree in Business Administration and there are many 
types of employment which claimant could engage in which are 
within his physical and mental capabilities.

However, the Referee erred in stating that claimant's 
award is diminished•by his apparent lack of' motivation".

An award for unscheduled disability is based upon many' factors; motivation is only one of those factors.

ORDER * < •
The order of the Referee, dated July 26, 1978, is affirmed.
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CLARENCE VOIGHT, CLAIMANT 
Ringo, Walton, Eves & Gardner, 
Claimant's Attys. • •

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 78-5774 May 16, 1979

Reviewed by Board Members Phillips and McCallister.
Claimant seeks Board review of the Referee's order which 

awarded him 80® for 25% unscheduled cervical spine disability.
Claimant, at the time of the hearing, was a 59-year-old 

meat cutter who, on May 26, 1977, suffered a compensable injury 
when' he lifted a case of meat. Initially, he experienced radiat-. 
ing arm pain on the left and a bi-level cervical decompression 
fusion was done on June 29, 1977. Claimant noticed immediate 
improvement in his left arm symptoms but later experienced severe 
radiating pain in the right arm. These symptoms- persisted and the 
same surgical procedure was carried out on the right.

Since the surgeries claimant has continued to experience 
neck pain and right arm pain.- His claim was closed on June 13, 
1978 by a Determination Order which awarded claimant compensa
tion equal to 32® for 10% permanent partial disability.

At the present time.claimant is unable to move his back in 
an unrestricted manner; he has pain when he moves his head either 
sideways or up and down. He has, some numbness in .the thumb and 
forefinger of the right hand and some numbness of the right fore
arm. He believes his right arm and hand are weaker than they were 
before the injury and because of this he is restricted in the 
performance of many activities,. At the time of the hearing, he 
was not experiencing any problems with his left arm. Claimant 
is right-handed.

Claimant has a high school education and graduated in the 
.upper quarter of his class. His work background has been almost 
exclusively in meat cutting. This type of work at times requires 
lifting heavy slabs of meat and obviously it requires extensive' 
use of both hands. Because of the problems with his right hand 
claimant feels he cannot return to nteat cutting because he would

m

be unable to handle the cutting tools or do the heavy lifting.
Dr. David M. McGee stated on May 16, 1978 that claimant could 
return to light work duty as of June 1978 but the. work could 
not involve any lifting of weight greater than 10-15 pounds and 
should minimize stress as applied to the arms, neck and "shoulders. 
He found claimant was medically stationary and permanently, dis
abled insofar as his ability to return to his previous job as 
a meat cutter; he so advised claimant of this.
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Claimant was referred for vocational rehabilitation ser
vices but none were rendered because claimant had attended and . 
completed real estate schoolfand .obtained his license as a real 
estate salesman. At the time of‘the hearing, claimant was plan
ning to move to Bend and engage in the selling of real estate.

The Referee found that claimant's present problems were 
the rjesult of his compensable neck injury and .the subsequent 
surgeries. He found this to be an unscheduled disability which 
must be evaluated on claimant's loss of earning capacity.

The Referee, based upon claimant's testimony and the medi
cal evidence, found that claimant could not return to his regular 
employment. Claimant is 59 years old and had worked most of his 
adult life as a meat cutter, therefore, the Referee found that 
claimant had suffered a greater loss of wage earning capacity 
than i represented by the award granted by the Determination Order • 
of June 13, 1978,

However, the medical reports indicated that claimant pro
bably retained a good deal of physical capacity. Dr.. McGee 
reported that claimant noted "minimal posterior cervical dis
comfort" and "mild" weakness of the,right hand and right arm.
On February 7, 1978 Dr. McGee reported "mild to moderate remain
ing weakness of the right arm, right hand" and "very minor in
termittent neck pain discomfort".

The Referee concluded that although there was no really 
specific evidence regarding the claimant's mental capacity 
there was some evidence on which to base a conclusion that he is 
reasonably intelligent. The Referee concluded that claimant was 
capable of learning and being retrained, if necessary, in other 
areas than real estate sales. The Referee also concluded that 
claimant had not really attempted any type of retraining other than 
in real estate sales but the evidence indicated that claimant coul'd learn to do many different types of employment which did
not
his

require heavy use of his arms or place significant strain on 
neck.

The Referee concluded, after considering both the minus 
and plus factors, that the total loss of earning capacity which 
claimant has suffered as a result of his industrial injury 
would be adequately compensated for by an award of 80° which 
represents 25% of the maximum allowable for an unscheduled dis- abillity.

I
I The Board, on de novo review, agrees that the claimant has 

suffered a loss of wage earning capacity as a result of his 
unscheduled disability and concurs in the evaluation of that 
loss by the Referee. Hov\?ever, based upon the medical evidence, the jBoard also finds that claimant has suffered some loss, of 
function in his right arm and, therefore, would award claimant, 
in addition to the 80° for his unscheduled disability, compen
sation equal to 19.2° for 10% loss, function of his right arm.
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ORDER
The order of the Referee, dated December 5, 1978, is modi

fied .
Claimant is awarded 19.2° of a maximum of 192° for 10% loss 

function of the right arm. This award is in addition to the 
award for unscheduled disability granted claimant by the Referee's 
order which in all other respects is affirmed.

Claimant's attorney is hereby granted as a reasonable attor
ney’s fee for his services at Board review a sum equal to 25% of 
the increased compensation granted by this order, payable out of 
said compensation as paid, not to exceed $3,000.

SAIF CLAIM NO. C 57291
KENNETH 0..BRANDON,.CLAIMANT SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination

May 17, 1979

On April 21, 1979 an Own Motion Determination was entered 
in the above entitled matter. Inasmuch as the injury was sus- 
tained on January 21, 1967 when the maximum for unscheduled dis
ability was 192° rather than 320°, the following changes must be 
made with respect to said Own Motion Determination. ,

In line 5 of the first paragraph on page 1, the figure and 
word "48° for" should be deleted.

In line 7 of the first paragraph on page. 2, the figure and 
word "64° for" should be deleted and in line 3 of the third para
graph on page 2, the figure and word "64° for" should be deleted.

In all other respects the Own Motion Determination should be 
reaffirmed.

IT IS SO ORDERED.
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CLAIM NO. C70-11-11144 May 17, 1979

PATSY L. GREINER, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.LangJ Klein, Wolf, Smith, Griffith &

Hallmark, Employer's Attys.
Cheney & Kelley, Defense Attys..
Ovm Motion Order

On September 1, 1978 claimant, by and through her attorney, 
requested the Board to exercise its own motion jurisdiction and 
reopen her claim for further medical care and treatment for an 
industrial injury sustained on September 2, 1970.

Claimant also had filed a claim for an alleged•injury against 
her current employer, Albertson’s Food Services, which was denied 
on the grounds that it was an aggravation of her September 1970 
injury rather than a new injury.

By an order of the Board, dated September 19, 1978, claim
ant's request for own motion relief was referred to the Hearings 
Division to be consolidated with the pending request for hearing 
on claimant's alleged new injury. The Hearings Division was in
structed to hold a hearing and determine whether claimant's need for further medical care and treatment was related to her September
1970 injury or the alleged new injury.

A hearing was held on March 21, 1979 before Referee Neal 
who 'found the medical evidence did not support claimant's con- 
tentaon that an incident in early 1978 at her home was related to h^er 1970 industrial injury. It was Referee Neal's recommen
dation that claimant's request for own motion relief should be denized.

The Board,.after thorough consideration of the transcript 
and medical evidence before it, affirms and adopts as its own 
the findings and conclusion contained in the Referee's order, 
a copy of which is attached hereto and, by this reference, is made 
a part hereof.

ORDER .
Claimant’s request .to reopen her claim for her Septemtser 

2, 1970 industrial injury, pursuant to ORS 656.278, is hereby 
denied.
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LYNDA HEATHMAN, CLAIMANT 
Robert J. Miller, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Order

WCB CASE NO. 78-1463 May 17, 1979

m

On September 29, 1978 an Opinion and Order was entered in 
the above entitled matter by Referee Forrest T. James which af
firmed the denial of claimant's claim. The Opinion and Order 
stated that on October 1, 1977, claimant executed a claim (Form 
801) wherein she alleged that she twisted her right leg when she 
stepped with her left leg into a hole in the floor of a truck 
on March,7, 1977.

On October 18, 1978 the Board received from claimant, by 
and through her attorney, a request for review of the Referee's 
Opinion and Order. The request was acknowledged and the final 
date for the filing of briefs by both parties was set for April 
28, 1979.

On March 30, 1979 the Board received from claimant, by and 
through her attorney, a motion to amend her Form 801 report of 
injury and her Request for Hearing to state that the date of 
the injury was January 28, 1977. The motion was based upon the 
transcript of the proceedings and affidavits of Lynda Heathman 
and Laurel Thompson.

The employer responded to the motion, stating that it was 
an attempt to introduce new evidence which had been available 
at the -time of the hearing; furthermore, that the fact that the 
accident happened on January 27,;1977 rather than March 7, 1977 
as stated on the Form 801 and the request for hearing were im
material, The Referee's decision was not based upon the alle
gation of the date of injury in either the 801 form or the re
quest for hearing; the decision of the Referee was based upon 
the discrepancies in the testimony in the record which persuaded 
the Referee that claimant had failed to establish by a prepon
derance of the evidence the chronological sequence of events 
between the incident in the trailer and her surgery.

The Board, after reading the motion and the supporting 
affidavits and also the employer’s response, concludes that the 
motion to amend received by the’claimant, by and- through her 
attorney, on March 30, 1979 should be denied.

IT IS SO ORDERED.

#

m
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WCB CASE NO. 78-5641 May 17, 1979

HELEN L. MORRIS, CLAIMANT '
Flaxel, Todd & Nylander, Clairhant's Attys., 
Newhouse, Foss, Whitty & Roess,
.Defense Attys.

Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.

Board
100%

The State Accident Insurance Fund requests review by the 
of the Referee's order which awarded claimant 320° for 
unscheduled neck and shoulder disability.
Claimant, a nurse's aide, suffered a compensable injury 

to her neck, left shoulder and arm on November 2, 1976 while 
attempting to lift a rather heavy patient into bed using a me
chanical lift. The lift tipped and claimant was struck in the^ 
shoulder. She braced herself to restrain the patient from strik
ing the floor. The diagnosis was cervical myositis, secondary 
to the trauma. Claimant received conservative treatment; she 
has had no surgery. Claimant has not worked since her injury.

The Orthopaedic Consultants, in July 1977, diagnosed chronic 
cervical sprain by history, and recommended that the claim be 
closed. They recommended claimant be weaned from her drugs, par
ticularly the Tranxene. They found claimant's loss of function 
of the neck at the time of the examination and due to the injury 
to be in the mild range. They found that claimant was employable 
and could return to work, however, she could not do any type of 
work| which required lifting. Dr. Murray, claimant's treating 
physician, concurred with the Orthopaedic Consultants' report.

Dr. Murray referred claimant to Dr. Schostal who did nerve 
conduction velocity studies; the results were normal. His 
exam'ination revealed claimant suffered mild bilateral carpal 
tunnel syndrome and was not a surgical candidate for a carpal 
tunn|el release and he recommended a course of nocturnal wrist 
immobilization splints. Dr. Schostal found no evidence of a 
medilan neurapathy, carpal tunnel compression, thoracic outlet 
compression, or ulnar neuropathy.

Claimant's claim was closed on February 16, 1978 with an 
award of 32® for 10% unscheduled neck and shoulder disability.

On February 2, 1978 claimant had been involved in an auto
mobile accident. The car in which she was a passenger had been 
rearpended and claimant was not wearing a seatbelt at the time. 
Claimant reported to Dr. Adams that she did not think the head 
rests were elevated. The claim was settled and claimant was re
quired to wear a neck collar for a couple of months after the 
car accident. After her injury on the job she had been required 
to wear the cervical collar for approxin;iately six months. Claim
ant contends that the car incident only temporarily worsened her 
neck condition. -179-



After her claim was closed, Dr. Adams examined claimant, 
and stated that claimant probably would not return to work be
cause she had told him that she was making as much on compen
sation as she did by working. He suggested to claimant that she 
attempt to get off most of her medication; he felt that the only 
thing which would benefit her would be the continuation of her 
exercises. He did not recommend that she continue with physical 
therapy nor did he feel she was in need of any surgery. Dr. 
Adams, anticipated there would be’'difficulty in distinguishing 
the problems claimant had which were related to her industrial 
injury and those which .were related to the automobile accident.

Dr. Murray had suggested on December 22, 1977 that claim
ant be retrained in a job which would not require her to do 
any heavy lifting, however, no retraining program has been of
fered to claimant. "The vocational coordinator on February 2,
1978' would not refer claimant for rehabilitation services, noting 
that her previous work experience consisted of being a waitress 
and a cook. Another employee of Vocational Rehabilitation 
Division at Coos Bay concluded that claimant had such a severe 
handicap that retraining wasn't feasible. The Referee found 
that the history which claimant had given to this employee may 
have overstated her limitations.

Claimant has an 11th grade education, her work experience 
consists of working as an usherette, cook, waitress and nurse’s 
aide. All of these skills were acquired on the job. At the 
present time claimant has found no employment; she hasn't made 
any great effort to seek employment and apparently is not able 
to be retrained- She did testify that her attempt to find work 
at a nursing home was unsuccessful.' The Referee found that 
this was to be expected inasmuch as the limitations placed upon 
her would preclude her from lifting and prevent her from doing 
any manual labor. Working as a nurse's aide would involve lift
ing.

m

Dr. Murray's final diagnosis was cervical myositis and 
probable arthritis,with considerable amuont of muscle spasm.

The Referee found that her treating physician. Dr. Mur
ray, consistently related her problems to the industrial in
jury of November 2, 1976 and was of the opinion that the his
tory related to him by claimant was true.

#
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The Referee found that claimant had lost a great deal of 
future earning capacity, after considering her age, educational 
and j|ob skills, experience and training; and her neck, shoulders 
and upper arm problems. He found the opinions expressed by 
Dr. Murray to be very persuasive. He believed that Dr. Murray 
had a better opportunity to exercise good judgment and assessing 
claimant's problems' and their disabling affects than did Dr. Adams'. The Referee felt that claimant needed retraining and 
thatjpield Services Division of tne Workers' Compensation Depart
ment Icertainly should review her case. He did not speak further 
on this matter because the non-referral was not an issue before 
him.

Based upon claimant's loss of future earning capacity the 
Referee concluded that, " . . .claimant's loss is nearly total 
but not quite". He found she had a disability equal.to 100% 
of the maximum allowable by law for her unscheduled disability. 
He stated that unless retraining was undertaken her loss might 
become greater in the future.

I The Board, on de novo review, finds no medical evidence whicli indicates claimant has more than mild disability. Claim
ant has lost some potential earning capacity as ,a result of her , 
industrial injury. The Board agrees with the opinion expressed 
by Dr.. Adams that it is very difficult to determine hoxv much 
of claimant's present problems is attributable to her industrial 
injury and how much to her automobile accident, however, the 
Board concludes that as a result of her industrial injury 
claimant has not lost more than 30% of her wage earning capacity

been
The Board concurs with the Referee's finding that there has 

absolutely no attempts made to retrain claimant, either by 
referral to a vocational rehabilitation program or by the devel
opment of an on-the-job training program for claimant. Claimant 
is only 47 years old and, in spite of the limitations placed uponj her,work activities by - the doctors, there are still many 
opportunities in the general labor market for which claimant . 
could be trained if given the proper and prompt assistance.

The Board requests that the Field Services Division of 
the Workers* Compensation Department review claimant's case

if referral for vocational rehabilitation is not feasible, 
attempt to place claimant in an on-the-job training program 
as soon as possible.

ORDER
The order of the Referee, dated October 26, 1978, is mod

ified.
Claimant is awarded 96° of a maximum of 320° for 30% un

scheduled neck and shoulder disability. This award is in lieu of t*he award made by the Referee in his order which in all other
respects is affirmed.
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SAIF CLAIM NO. KA 963813
I .'

NATHAN S. RANDALL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

May 17, 1979

#

On April 23, 1979. an Own Motion Determination was entered 
in the above entitled matter.

On line one of the first paragraph on page two of said 
Own Motion Determination, the figure and word "37.5° for" should 
be deleted. In all other respects the Own Motion Determination 
should be reaffirmed. ...

IT IS SO ORDERED.

WCB CASE NO. 78-4661
ALLAN TWIGGER, CLAIMANT 
Roger Wallingford, Claimant's Atty. 
Michael Hoffman, Defense Atty. 
Request for Review by Employer

May 17, 1979

Reviewed by Board Members Wilson and McCallister.
The employer seeks Board review of the Referee's order 

which granted claimant 112° for 35% unscheduled low back 
disability, directed it to pay claimant a penalty equal to 15% 
of the previously underpaid amount for temporary total disabil
ity benefits and awarded $100.00 as an attorney's fee for un
reasonable resistance of the payment of compensation.

Claimant, a body and fender repairman, suffered a compen
sable injury to his low back on September 14, 1976 while lifting 
a car section. The major portion of claimant's work'background 
has been in auto painting and body mechanics.

Claimant's injury was diagnosed by Dr. Thompson, his treat
ing physician, as an acute lumbosacral strain. A laminotomy, L4- 
5 and L5-S1 with disc excision at both levels was performed on 
June 13, 1977. Dr. Thompson advised claimant to seek employment 
which did not involve 'heavy lifting and repetitive bending which 
was required by his occupation prior to the injury.
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On March 8^ 1978 Dr. Thompson re-Gxamined claimant. At 
time he _found claimant to be medically stationary v;ith 

mildly moderate perm.anent partial disability. Dr. Thompson ex
amined claimant ayain in May and August; each tine he reported 
claimant's condition was basically the same although the claim
ant's back motion was more }.imited because of increased stiff
ness |When he v/as examined in August.

I On June 1, 1978 the claim was closed by a Determination 
Order which granted claim,ant compensation for teinporary total 
disability from September 13, 1976 through March 8, 1978, less time jworked and 32° for .10% unscheduled lov; back disability.

Claimant requested a hearing on the adequacy of the award; 
he also raised the issue of his entitlement to penalties and 
attorney's fees for unreasonable resistance in paying compensation J

I
i Claimant testified that his back becomes sore and sti.ff v/hen 

he increases his activities; it is also exacerbated by prolonged 
standing, sitting, walking or lying dovni. Claimant is no longer able I to engage in many activities such as remodeling a home, 
fishing, playing ball, working' in the garden or repairing auto
mobiles. Claimant has not worked since his injury although he 
is now taking a training course in draftsmanship. Most of his 
drafting studies are done at home rather than in school because - 
of his physical condition.

i Claimant stated that in late 1976 he called the carrier concerning the underpayment of temporary total disability bene
fits! and v;as advised that he was receiving the "flat rate for 
all body and fender workers". The employer stipulated at the 
hearing that claimant had been underpaid time loss benefits.

An ‘ instructor in drafting at Portland Community College 
testified, based upon interviews of former students and employers, 
he had determined that the starting salary of graduates in draft
ing averaged $900.00 per month; some v/ere earning from $825.00 
to $1,400.00 a month. The evidence indicates claimant was earning 'approximately $1,300.00 a month at the time of his industrial 
injury.

The Referee found that the failure on the part of the em
ployer to correct the underpayment of temporary total disability 
benefits after being advised of the error by claim=>nt constituted 
unreasonable delay for which a penalty should be Assessed and’ 
attorney's fees awarded. The .Referee found that claimant had 
been medically stationary since March 8, 1978, the date Dr. 
Thompson re-examined claimant and made such a finding.
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Based upon the medical evidence, the 
claimant had sustained permanent residuals 
injury which prevented him,from performing 
ment requiring heavy lifting and repetitive 
ing this together with the testimony that c 
stand, or lie down for prolonged periods of 
walk for any short distance without incurri 
found that claimant was precludedihot only 
former occupation as a body and; fender repa 
other occupations which require heavy manua 
claimant could have performed prior to his

Referee found that 
from his industrial 
any type of employ
bending . Consider- 
laimant cannot sit, 
time nor can he 

ng pain, the Referee 
from returning to his 
irman hut to many 
1 labor and which 
industrial injury.

#

Therefore, based upon the 
he concluded that claimant had.s 
earning capacity than that repre 
10% of the maximum allov;ed by st 
He increased the award to 35%. 
employer to pay claimant an addi 
total of the difference between 
paid to claimant and the time lo 
titled. He awarded the claimant 
be paid by the carrier' because o 
to payment of compensation.

preponderance of the evidence, 
uffered a greater loss of wage 
sented by the award of 32° for 
atute for unscheduled disability. 
The Referee also directed the 
tional amount equal to 15% of the 
the time loss benefits actually 
ss benefits to v;hich he was en- 
's attorney a sum of $100.00 to f^its unreasonable resistance

The Board, after de novo revi.ew, agrees v;ith the Referee's 
conclusion v;ith respect to the assessment of penalties and attor
ney's fees. Between September 13, ,1976 and March 8, 1978 claim
ant was not paid the proper amount of weekly time loss benefits. 
The employer and its carrier acknov;ledged this underpayment, 
although they did not introduce'a record of such underpayment. 
Claimant' was told by the^ carrier that it set a flat rate weekly 
wage for body and fender repairment-of $260.00 and paid time 
loss benefits on that basis regardless of actual earnings. Such 
procedure is not authorized by law. The ti.ine loss benefits are 
based upon a percentage of the 'actual earnings of the worker 
as set forth in ORS 656.210. Therefore, the carrier's policy 
of unilaterally establishing a set weekly rate which does not 
accurately, reflect the worker’s actual wage is unreasonable 
conduct. In this case it amounted to an underpayment to claim
ant by the carrier'Of temporary total disability compensation.

#

m
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The medica’l evidence, basi.cally Dr, Thompson’s reports, 

indicate 'that claimant' s • physica 1 impairment is mildly moderate. 
He stated that claimant could.' approximately- five miles, 
was able to stand on his tip roes and heels' v;ith equal facility, 
and was able to do a deep knee ,bcnd' without any difficulty. 
Claimant does have aching in his legs v/iiich is relieved by short periohs of rest. Claimant's own testiirony is very similar to 
Dr. Thompson's findings. The only limitations which have been 
placeid upon claimant's work and non-woi.'k activities are exces-* 
sive bending and heavy lifting. Because of these restrictions 
claimant cannot return to his former occupatioh as a body and 
fender repairman, however,- claimant is relatively young, 38 years! old, he has obtained a GED and he has had one and a half 
years' of technical training as a tabulating machine operator.
He worked for six months as an IBM 1400 operator. Claimant 
also has had more than two years training in mechanical drafting a't Portland Community .College. 'The evidence indicates in 
both jof these experiences claimant has done well and it can be 
reasonably assumed that he will be able to make a smooth transi
tion [from heavy labor to other less strenuous areas of the labor 
market. Claimant testified that-he preferred mechanical draft
ing body and fender repair work and would have attempted to 
enter that field of employment originally but he was financially 
unable to do so prior to his injury.

i Taking into consideration clainiant's physical impairments, 
his youth, and his apparent adaptability to the lighter type 
work,' the Board concludes that claimai/t has lost some of his wage learning capacity as a result of the industrial injury. The 
.awar4 of 32° which is equal to 10% of the maximum is not -adequate 
to compensate claimant for this loss. He is enti.tled to an award 
of 80° which is 25% of the maximum for an unscheduled disability.

m

f ied

back

ORDER
The order of the Referee, dated December 4, 1978, is modi-

Claimcint is av/arded 80° of a maximum of 320° for 25% low 
disability. This i.s in lieu of the award made by the Ref

eree's order which in all other respects is affirmed.
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RALPH R. CUT-RIGHT, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O’Leary, Claimant’s.Attys. 
Nev;house, Foss, Whitty & iloess 

Defense Attys.
Request for Review by Employer

• • WCB CASE NO. 7. 455 May 18,' 1979

Reviewed by Board Members'WiIson and McCallister. ‘
The employer seeks review by the Board of the Referee's 

order which directed it- to pay claimant 28.8° for 15% loss of 
the right arm and 288° for 90% uVischeduled cervical and thoracic 
spine disability. The order also.allowed the employer to credit 
payments for temporary total disability made to claimant after 
December.. 14, 1977 against this award for permanent partial dis
ability. . '

Claimant, than a fi2-year-oid head cutter, sustained a compensable injury on April 20*, 1977 when a chunk of wook struck him 
on the head driving his head batv.H-^en his legs. (Claimant suffered 
a "closed fracture, spinous' process of C-4".] Claimant v;as hos
pitalized at Bay Area Hospital, from April 20 to April 24, 1977.
Dr. Poage reported a final■diagnosis of: "1. Closed fracture, 
spinous process of C-4. 2; Degenerative disc disease of C-4-5 
and C-58 [sic]. 3. Minimal depressi.on deformities of T-8 and 
probably old. 4. Degene^rative. ar.thritis, cervical and thoracic 
spine. 5. Diabetes mellibus, in,-ild. 6. Pulmonary emphysema. 7. Gen
eralized arteriosclerosis ’with arteriosclerosis obliterans of the 
left leg." He advised claimant to v/ear a cervical collar for 
approximately a month and a half'. ' Claimant has not v;orked since 
the accident. ‘ '

In July and August 1977 claimant continued to be stiff and 
sore when he attempted to do very much. He had pain with rotation 
of.his neck and pain between the..scapulas. Dr. Poage recommended 
claimant become more active. • ■

Claimant was again seen on December 14, 1977 by Dr.‘Poage 
who said claimant's condition was medically stationary; he re
leased claimant to work;* The dp.ctor said he did not believe 
claimant planned to return to v/brk. He felt claimant was active 
and could be working. •The claim was closed by a Determination 
Order dated May 30, lOyS which" awarded claimant compensation only 
for temporary total disability from April 20 through December 14, 1977. '

In July 1978 claimant was seen ‘by Dr. Freudenberg,, an 
orthopedic surgeon, wtp expressed his opinion that claimant 
"cervical arthritis is probably, exacerbated by his injury of 
a year ago" and continued 'to ,’state that claimant should be instructed to exercise’his^neck .in order to ". . 
and increase the motion''; strengthen m
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jciaimant is 64 

Social Security. He
years old cuid receives $423 a month from 
testified t-hat ‘since his industrial injury

on April 20, 1977 he had not looked for work of'any kind nor had he responded to c\ny want a'ds. ♦
i ' ’ ' ■ •
I Dr. Freudenberg reported in August 1978 that claimant'com

plained of pain and stiffness in his neck and back. Dr. Poage 
felt claimant had probable referred pain secondary to degenerative | disease of the spine. He advised claimant to continue 
medication and exercises and perhaps in- one month claimant might 
be improved enough for light v/ork. On .Septemii^er 21, 1978 Dr. 
Freudenberg reported claimant was improved, having minimal cer- •vicaliand low back discomfort. He released claimant for light 
work.! Claimant was able to help his relatives move^and'managed 
carrying light objects with no difficulty at the- time*. ' After 
doing!this claimant had pain in the low back area' which' was re
lieved by a hot pack.

The Referee found that on one occasion claimant tried 
bucking firewood with a chaiji saw but has not attempted to use 
a cl;iain saw in any way since then. Last summer, claimant 
lielped his son-in-lav; patch’the roof on claimant's house and 
whilej he was carrying a' five-gallon bucket 'of tar his rights 
hand gave way and he dropped the bucket.

I Claimant has a 7th grade education and has worked all of his I'ife in the woods. For the past 14 years he worked for the 
employer as a timber faller. As a head cutter, he traiined 
biicke'rs. Claimant has pulmonary emphysema which predated the 
industrial injury. ^Claimant lost his right thumb as the re
sult of a prior logging accident and he is soinev;hat hard of 
hearing.

The Referee found the record clearly reflected permanent 
physical residuals from the compensable injury and although 
claimant'.s physical impairment appeared minimal it is signifi
cant lenough that neither Dr. Poage nor Dr. Freudenberg had re
leased claimant to return to his previous work even though 
he is medically stationary. ...

m

I Claimant contends he is totally disabled and that with 
his i^hysical impairment from the injury superimposed on his 
pre-existing physical conditions and other non-medical factors, 
he is unable -to regularly perform v.'ork at a gainful and suit
able occupation.
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The Referee thought th^^t claimant appeared to be a prime 
candidate for "pdd-lot” permanent, total disability because, he 
could not return to the only wori' he had ever done, had not been 
trained fvor'any other type-of v/ork and had a very limited edu
cation. However, even after taking these factors into consider
ation vjith his age, his dif f iculty' hearing, ’ his emphysema condi
tion and the missing thumb'on his dominant hand and disregarding 
claimant's low back problems which were unrelated to ■ the corapen- 
sable injury and had become symptomatic since the entry of: the 
Determination Order, the Referee! concluded that c].aimant had 
failed to prove permanent' total disability. ORS 6'56.206 {3) now 
requires that a claimant "establis)i t)}at he is willing to seek 
regular gainful employment and that, he has made reasonable ef
forts to obtain such employment'”I The Referee felt that claim
ant had not made any such reasonable efforts even though he has 
but minimal physical limitaticns.. ’Nor did claimant offer any. 
evidence from vocational’experts that there were no gainful and 
suitable occupations ava.ilable uoj him.

f ' *
• iThe Referee concluded that' claimant had established, how

ever, that his compensable injury fi.3 s resulted in both perman
ent unscheduled disability to his cervical and thoracic spine 
and permanent scheduled disability from the "referred" partial 
loss of fuiiction of'his right arm. Separate awards may be 
given for both scheduled-and unscheduled disabilities arising 
from the same compensable injury.- Separate awards do not nec~ 
essarily indicate an increase in compensation; the loss of 
function of a schedr.led membeiy must be differentiated from 
the loss of earning capacity from an unscheduled disability. 
Foster v. SAIF, 259 Or'36.

The Referee concluded that claimant had lost 15% of the 
physical function and use of hi.s .-right arm based upon his occa
sional loss of sensation and the loss of grip strength. He 
found that his unscheduled disability was much more severe since 
it was based on loss of earning'-capacity and he .concluded that 
claimant's permanent loss'.of earning capacity from his compen
sable injury entitled him to an avjard equal to 90% of the max
imum allowable by statute for such.disability.

As a secondary issue, claimant contended that the Deter
mination Order erred in .estabiishing December 14,' 1977 as the 
cutoff .date for claimant'entitlement to temporary total dis
ability, contending that the proper date was May 30, 1978 when 
the Determination Order was issued. The Referee found that 
claimant v;as entitled to 'temporary total disability benefits 
only during the time his disability was temporary; when he be
comes medically stationary'.hisP entitlement to temporary total 
disability compensation ends and he becomes entitled to per
manent partial disability, if any. However, because of inherent 
delays in‘processing the final determiination of disability, it 
is possible that a medically staticnary claimant has not been 
released by his doctor to return'; to regular employment, there
fore, temporary total disability•payments must continue until 
the Determination Order is issued even though this results in’ 
an overpayment of temporary total disability compensation,
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|In 'this instance, the Referee found that the Determination 

Order ^was correct v;ith respect to-the cutoff period of the tem
porary total disability because,-even though Dr. Poage's report 
of December 16, 1977 was incomplete, it did indicate that he 
last saw claimant on December 14, 1977 and that claimant was 
then medically'Stationary. From that date on claimant‘s 'dis
ability was'permanent. Since Dr. Poage, however, did not release |claimant to return to his regular work, the.employer con
tinued the. p^ayments until the actual issuance of the Determin
ation! Order. ■ This resulted in an overpayment of temporary 
to'fal f disability benefits, and such overpayment may be credited 
by the employer against claimant’s av/ard for permanent dis
ability.!The Board, on 'de novo review, concurs in all of the find
ings and conclusions reached.by the Referee except that it. 
finds,the medical evidence is not sufficient to justify an 
av/ard, to claimant of 90% of the maximum allowable by lav/ for 
his unscheduled disability.- The medical evidence ■ shows that 
claimant’s physical impairment by and of itself is minimal.
When this minimal physical impairment is considered with claim
ant' s| age, work background and limited education, the Board 
concludes that he has suffered a loss of wage earning capa
city,' however, .in the opinion of the Board, that loss, would 
be adequately compensated for by an award of 96*^ which repre
sents' 30% of the maximum allowable by statute.

I

i ORDER
; The order of the Referee, dated November 27, 1978, . is 

modified.

1 Claimant is awarded 96° of a maximum of 320° for 30% 
unscheduled cervical and thoracic spine disability- Tliis 
av/ard is in lieu of'the QV/a.rd for unscheduled disability 
grant-ed claimant by the Referee's order which in all other 
respects is ciffirmed.

WCB CASE ‘NO. 77-77 01
GRIFFITH, CLAIMANT 
Olson, Claimant’s Attys.
Legal Services, Defense 7\ttv.

May 18, 1979
JAMES 
Dye &
SAIF,
'Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips,
Claimant seeks Board review of the order of the Referee whicli directed the Fund to pay claimant 105° for 70% loss of 

use of the right hand.
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Claimant sustained a compensable'inj 
on July 16, 1975 v;hen the fourth' and'fifth 
hand "were caught in a pov.-er saw. An open 
ation of third and fourth finger fractures 
tendons 3, 4 and 5, debridement of wounds 
ure were performed by Dr. Stiruckman. Late 
claimant to Dr. Gill who, after examining 
that claimant's present condition-was not 
ant still had pain which limited the total 
the joints v/ere stiff.' ' ' ' j,'

ury to his right hand 
fingers of his right 

reduction internal fix- 
, repair extensor 
and primary skin clos- 
r Dr.- Struckman referred 
claimant, concluded 
acceptable; that claim- 
use, of his hand and

#

On February 13, 1976 Dr.' Gil 
phalangeal joint implant arthropla 
gers, Swanson-type". On August'-2,7 
.surgery reJ.easing the implant arth 
fingers. He continued to treat cl 
for physical therapy. On December 
claimant was medically stationary 
tional impairment of a permanent n 
hand, consisting of loss of pov/er, 
three-point chuck pinch; t.he most 
lative dexterity and endurance in

1 performed a "proximal inter- 
sty, right long and ring fin- 
, 1976 Dr. Gill again performed 
roplasties of the long and ring 
aimant and later referred him 
'14 , 1976 D'r. Gill stated' 
but he - had -signifleant func- 
ature in his dominant right 
particularly in grip and 

prominently, loss of manipu- 
the hand.

The claim was closed by a Determination Order dated Jan
uary 28 , 1977 which av;arde.d‘ claimant 60'^ for 40% loss use of 
the right hand. -

On March 29, 1978 Dr. Coletti examined claimant at the 
request of claimant'.s attorney. -He concluded that claimant's 
motion in the fingers had shown little improvement over his 
condition at the time of Dr'. Gill's examination. He stated, in 
part, "This is not a very workable, hand from the standpoint of 
performing anything but' grosser.- functions and there may be jbb.s 
where with special education or training he might be employed."

Claimant testified that he bowled regularly two or three 
times a week but that he had to use a special light ball which 
weighed 10 pounds. He stated that his hand pained him almost 
constantly, he could not m.ake a fist nor would he hold anything 
that vibrated. He ha.s -no 'strength in the hand and he is re
quired to eat and shave usi.ng his left hand. The medical find
ings made by Dr.-Gill generally are consistent with claimant's 
complaints. • ■ ,

The Referee found that claimant's loss of function was 
greater than 40% of the m.aximum. and increased it to 70%.

At the hearing 
ant's entitlement to 
uled psychiatric and 
on May 30, 1978. sen 
11, 1978, which rais 
uled psychological d 
by the attorney, for 
Referee granted the 
the grounds of surpr

a second issue v;as raised, namely, ciaim- 
an award of -permanent disability, unsched- 
psychological'. C-laimant's attorney had, 

t in a report from Dr. Hickman, dated April 
ed for the fi.rst time the issue of unsched- 
isability.The report had not been received 
the Fund at the time of the hearing and the 
Fund’s motion v.o continue the hearing on 
ise. _]_9f)_
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\ht the later hearing the Rcteree found that the record con*- 
tained psychological and psychiatric reports v;hich were irrecon
cilable. Dr. Paltrov/, after exaT?.ining claimant, at the request 
of. cla,imant‘s attorney, diagnosed "traumatic depression neurosis 
(precipitated by industrial accident July 16,. 1975)".

:Dr. Hickman bad examined claimant earlier at the request 
of claimant's attorney and he felt that possibly the fact that 
claimant had not been able to engage in gainful employment since 
his accident contributed to a significant financial and emotional 
problem in addition to his'physical symptoms.

!

I The Referee interpreted Dr. Hickman's theory to be that claimant's psychological problems were caused, or materially con
tributed to, by claimant's worrying about the possibility 'Of not 
being!able to return to gainful employment. The Referee was 
dovibtful whether, as a matter of lav;, a psychological problem whichl was created, not by an industrial injury itself, but by 
the strain placed on the claimant through doubt of his ability 
to return to gainful employment would be compensable.

#

I;Dr. Colbach, after examining claimant on behalf of the 
employer, disagreed with the conclusions reached by Dr. Pal
trow and Dr. Hickman; he found no relationship between claim
ant ' s; psychological and psychiatric problems and his industrial 
injury.

I When Dr. Coletti had examined claimant for his physical probl'erns he also stated in a report dated March 29, 1978 that 
he di'd not detect any significant psychological abnormality in 
claimant. • , ■ ,

j The Referee concluded that claimant was not entitled to 
any av;ard of permanent disability for unscheduled psychiatric 
and psychological disability.

The }3oard, on de novo review, concurs in the findings and 
conclusions reached by the Referee.

I ORDER

I The Order of the Referee, .dated September .25, 1978, is af
firmed.

m
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WCB CASE NO, 70-5311
GEORGE P. HERZBERG, CLA-lM;i,NT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's /ittys- 
SAIF, Legal Services, Defense 7\tty. 
Recruest for'Review by the SAIF >

May 18, 1979
#

•Reviewed by Board Mepibers Wilson and Phillips.
The State Accident Insurar.ee Fund requests review by the 

Board of the Referee'-s 'order which granted claimant 96for 
30% unscheduled lov/ back disability and compensation for tem
porary total disability from September 30, 1978 to October 23,1978. - " ' ‘ ■

Claimant suffered a compensable injury on November 7, 
1977 when he stepped from his truck and slipped on the running 
board. He fell, landing on hi^3 back. Claimant, v/ho is 26 
years old and has a high school diploma, for eight years has . 
been doing carpentry type work‘involving office furniture, 
store and bank fixtures, and stereophonic cabinets, 
of work requires stooping, bending and lifting.

This type

After his injury, he was given conservative treatment 
which did not alleviate His pain; he was hospitalized for further 
study and placed in traction and given physical therapy. Claim
ant improved to the extent that .dr myelogram was not necessary. 
Claimant was discharged- from the hospital on January 23, eleven 
days after'his admission.' :

In February 1973 claimarjt continued to receive compensa
tion- for temporary tota.l'disability, because he wfis still having 
some radiculopathy in the left dower leg with some low back 
discomfort. In March it was decided that a myelogram should 
be performed? it v;as negati.ve.- A week later claimant had an 
epidural venogram which v/as also negative.

• Claimant was referred to the Em.anuel Hospital Pain 'Center 
and v;as given a transcutaneous nerve stimulator which apparently 
gave claimant some relief from ids pain. Because claimant was 
both agitated and depressed he was placed on medication for the 
purpose of relieving his emotional problems. It v;as believed 
that there was a significant psychological component to claim-

ant's pain problem and his dischr^rge suamary from the Pain 
Ceiiter indicated, that he had no,t received much benefit from 
the stay at the Center,'; His medication was cut down consid
erably. ' i .

On March 22, 1978 Dr. T-Jisko performed a lumbar myelogram 
which indicated a possible defect at L4-5 anteriorly and per
haps . si ightly on the right si.de.!. EMG studies indicated no evi
dence of m.otor unit compromi.se.
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I Claimant continued .to have problems and was seen by Dr. 
Tongu.e who took hij»! off woid: for three weeks but finally con
cluded he could find no objective evidetice -to support the sev
erity; of claimant's complaints. Dr. Tongue issued a disability 
certificate indicating that claimant was under his care between 
September 30 and October 23, 1978 and had been totally incap
acitated during that period of time but had recovered sufficiently 
to return to v;ork on October’23.

m

' At the present time claimant is seeking work at Boeing 
where; he would be able to sit'and solder circuit boards; claim
ant h'as had some electrical experience.

i Claimant still takes Tylenol III tv/o or three times a v;eek 
and also takes Elavil. Based upon Dr. Tongue's advice claimant 
has io.st 30 pounds and this apparently has helped his condition.

I
I At the time of his injury claimant v;as earning approximately 

$17,000 a year doing cabinet work. His work in the electronic 
industry' vm.ll pay him less.

The Referee found that the preponderance of the evidence 
indicated that claimant had chronic lev/ bad: pain syndrome
resulting from his industrial^ injury which had precluded him from 
returning to his regular occupation. There is no evidence that 
claimant will require surgery at,the present time.

' The Referee found that claimant is highly motivated and that 'he is still very young; nevertheless, claimant v;ill not be ' 
able to return to his former occupation unless he does so as 
a supervisor and this, is very unlikely. He concluded that claim
ant's loss of wage earning capacity as a result of the industrial 
injury was sufficient to justify an award-of 96° ’which represented
30% of the maximum allowable by statute.

!

I Based upon Dr. Tongue's disability certificate, the Referee 
concluded tliat claimant was entitled to additional compensation 
for time loss between September 30, 1976 and October 23, 1978.

The Board, on de novo review, agrees with the Referee

#

that I claimant is entitled to 
porary total disability from 
oberl23, 1978, based upon Dr 
ical!evidence indicates that

additional compensation for tem- 
September 30, 1978 through Oct- 
Tongue's certification. The med- 

claimant has suffered some physi
cal disability which precludes him from returning to his -former 
job as a carpenter inasmuch as it involves substantial stooping, 
_bending and lifting. Hov/ever, Dr. Tongue'V/as unable to find 
objective evidence to support the severity of claimant's com
plaints. Claimant has had no surgery. The myelograms di’d not 
reveal any permanent disc problem. Claimant seems to have 
some psychological problems, but he is young and apparently 
able to adapt to other types of employment which would not 
require him to make movements which would exacerbate his con
dition.
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The Board concludes that claimant would be adequately 
compensated for his loss of wageiearning capacity as a result 
of the industrial injury by an a'ward of 64® v.'hich represents 
20% of the maximum.. m

ORDER
The order of the Referee, dated November 29, 1978, is mod

ified.
Claimant is awarded 54® of a maximum, of 320® for 20% un

scheduled low back dis3.biJ.ity. This award for perm.anent dis
ability is in lieu of the award granted by the Referee's order 
wiiich in all other re.spects is affirmed.

WCB CASE N( 77-6474 May 18, 1979
DIANNE JAMES, CLAIMANT •
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal ServicesDefense Atty.
Request for Review by the SAIF, | . __ .....

Reviewed by Board Members Wilson, Phillips and McCallister.
The State Accident Insurance Fund seeks Board review of 

the Referee’s order which remanded claimant's claim to it for 
acceptance and pa^^nnent of' compenStC'tion to v;hich she is entitled; 
it was also directed to .pay time .loss benefits, penalties and 
attorney's fees in relatj.on to .’the above claim.

f • . i !The majority of the Board, after de novo reviev;, affirms 
and adopts the Opinion and Order of the Referee, a copy of 
which is attached hereto and, by this reference, is made a 
part hereof.

ORDER
The order of the Referee, dated November 22, 1978, is af

firmed. ;
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in Cvonnection v;ith this Board review 
in the amount of $350, payable by the Fund.

Board Member Robert L. McCallister dissents as follows:
I disagree with the majority on the issue of compensability^^
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# the claimant has not proved by a preponderance of the 
3 that .her v/ork origina].ly caused or materially and per- 
'/■\vorsened her osvcholoqical condition. See Weller V. 1.

I find 
evidence
menently ■ v;orsenea her psy Carbide Corporation, 35 Or App 355.

Union

, The evidence is uncontroverted that the claimant's psycholo
gical' condition pre-existed her employment. The employm.ent did 
not cause the condition. The medical record speaks to symptoms 
of the admitted pre-existing condition. I find no medical evidence 
that supports a claim that the symptom.s were materially and per- - .. 
manently worsened by employment activity.

I would reverse the Referee and reinstate the State Accident 
Insurance Fund *s .denial,

I agree with the majority on all other issues raised in this
appeal.

WCB CASE NO. 78-1649 May 18, 1979
In -the Matter of the Compensation 

of .the Beneficiaries of 
GERALD MAIES, DECEASED
Grant, Ferguson & Carter, Claimant's Attys, 
Souther,' Spaulding, Kinsey, Willi.amson & 

Schv/abe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
, The beneficiaries of Gerald Mayes, deceased, hereinafter 

referred to as claimant, request review by the Board of the 
Referee's order which approved the defendant's denial of claim
ant’s claim for widow's benefits pursuant to ORS 656.208.
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The facts were stipulated as follows. Gerald Mayes v;as 
injured on December 12, 1972 while v;orking within the scope of 
his employment for Boise Cascade, a self-insured employer.
The claim was accepted and closed and Mayes requested a hearing 
on the award iiiade by the Determination Order. On March 16, 1977 
Mayes was found to be permanently and totally disabled as of 
Noveirber 3, 1976 by a Referee' s ’ Opinion and Order which was af
firmed by the Board on February 2, 1978. At the time of the 
hearing in the above entitled matter, Boise Cascade had appealed 
the m.atter to the Court of.Appeals and it was pending judicial 
review. [The Opinion and Order was entered on December 8, 1978.
On December 4 , 1978 the Court of ,Appeals had entered its opinion 
which reinstated the Determination; Order of April 13, 1976 
granting claimant an add-itional awnird of 80° for a total award - 
of 144° for 45% of the maximum allowable by law for unscheduled 
disability, but the Referee was hot aware of this.]

Mayes died in October 1977, survived by his widow, the claim
ant, Following his death, Boise Cascade terminated any benefit- 
payments and has not paid any benefit payments since the 'death.

On February 24, 1978 Boise Cascade advised claimant by 
letter that it was denying responsibility for paying benefits 
to her and she requested a hearing on February 28, 1978. An 
amended request for hearing was filed on March 22, 1978 which- 
alleged that the employer' unreasonably failed to pay compensa
tion and requested that penalties and attorney's fees be assessed 
and awarded because of the employer's refusal to pay compensation.

Claimant contended that as the surviving -spouse she is en
titled to receive bene-fits -as set forth under the provisions of 
ORS 656.208 if her husband dies during a period of permanent 
total disability; that ORS 6 56 . 313; provides^ the filing by the 
em.ployer or the Fund of. a; request for review or court appeal shall 
not stay payment of com-pe.nsation..to a claimant; that she is en
titled to proceed as the claimant in the claim for the industrial 
injury sustained by Mayes'on December 12, 1972, per the amended 
request for hearing; that the empJbyer acted unreasonably in 
terminating her benefits and re’f'uslng to pay them and should be 
assessed penalties as w'ell .as' attorney' s fees even in the event 
the decision of the Referee and tiie Board 'is ultimately reversed 
on appeal and that the eraployer is collaterally estopped by 'the 
decision' of the Referee and the Board from relitigating the issue 
of permanent total dis.ability, - even in the event that it is 
decided that claimant must'proceed by an entirely separate claim.

m
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The employer contends that claimant's claim is an individual 
right and, therefore, she has separate claim from that of her 
deceased husband, Gerald Mayes;-' that the decision of the Referee 
and the Board are not res judicata or collateral estoppel as 
to the issue of Mayes' status of permanent total disability; that 
such order is not a final order since there has been an appeal 
taken to the Court of Appeals; that the employer .is not obligated 
to make any pciyments pending appeal since Mayes died and his 
widow has a separate claim, and in the event that the Court of 
Appeals should reverse the decision'of the Board and the Referee 
that claimant is not entitled to any benefits.

The Referee found 
was created directly by 
rights of her deceased 
Industrial Accident Commission,

that claimant’s right to death benefits 
ORS 656.208 and was not derived from the 
husband. Relying upon Mikolich v. State

47212 Or 47 (1957), wherein the 
Oregon Supreme Court held that any decision regarding a claimant's 
status prior to his death does not bar relitigation of that status 
at the time of his death under the doctrine of res judicata or 
collateral estoppel since the dependent is not in privity v/ith the 
injured employee as to the rights asserted by him, the Re'feree 
found that even though Mayes had been declared permanently and 
totally disabled by the Referee and the Board prior to his death 
that the employer could relitigate the status of Mayes' perman
ent total disability as of the date of his death.

The Referee found that there was a possible conflict presented by the provisions of ORS 656.313 which provides that*a 
request for review or appeal shall not stay payment of compensa
tion to a claimant, but interpreted that statute to mean in this 
case .that the employer must pay compensation up until the time 
of Mayes' death, but that it can still dispute the status of 
Mayes at the time of his death in-a claim brought by his widow 
pursuant to ORS 656.208.

I Having found that-the employer may relitigate .the extent 
of permanent partial disability, the Referee, based upon certain 
medical reports which, pursuant to the stipulation, were to .be 
admitted if the Referee determined that the status of Mayes v/as 
not res judicata or collateral estoppel, found that at the time 
of his death Mayes v/as not permanently and totally, disabled. 
Therefore, claimant was not entitled to any benefits.

I The Referee further found that the employer's denial and 
refusal to pay compensation after Mayes' death was'not unreasonable |and did not subject it. to the assessment of penalties or the 
award of attorney's fees.
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The Board, on de novo revi 
death Mayes was permanently and 
provides that a widow shall rece 
worker dies during the period of 
If Mayes had not died in October 
obligated to pay him comcensatio 
until the date of the opinion of 4, 19 78. On that date, an‘d purs 
would be’entitled to terminate'p 
manent total disability. It wou 
sation for permanent partial dis 
had not previously been paid, v

GW, finds that at the time of his 
totally disabled. ORS 656.208 
ive death benefits if the injured 
(permanent.total disability- 
1977 the employer would have been 

n for pernnanent total disability 
the Court of Appeals, Decem.ber 

naht to said opinion, the employer 
ayrnent of compensation for per- 
Id continue to pay Mayes compen- 
ability only if the award of 144°

#

In the opinion of the Board, Mayes' right to compensation 
for permanent and total disability was vested in him at the time 
of his death and passed,^ throughisurvivorship, to claimant. 
Therefore, ■ the carrj.er was: required to continue to make paym.ents 
for permanent total disability, to claimant from the date of 
Mayes' death until the date of the opinion of the Court of Ap
peal which was Deceniber 4, '1978,'

The Board further finds that the employer's failure^ to con
tinue to m.ake these benefit payments up until the time the orders 
of the Referee and the Board had been overturned by the Court of 
Appeals represents unreasonable refusal to pay compensation to 
claimant. There is no basis fo.r .finding that the provisions of 
ORS 656.313 do not apply in this case. m

The Board concludes that claimant is entitled to the pay
ment of compensation from the date of her husband's' death to 
the date of the opinion of,the Court of Appeals and also to 
additional compensation equal to 15% of interim compensation 
payable between the aforesaid dates for the employer's unrea
sonable refusal to pay compensation. Claimant's attorney is 
entitled to an attorney's fee payable by the employer and 
its carrier.

ORDER , •
The order of the Referee, dated December 8, 1978, is reversed. * •

Claimant's claim .for benefits, pursuant to the provisions 
of ORS 656.208, is hereby remanded to the employer and its carrier 
to be accepted and for the-payment of compensation from the date 
of the death of claimant’'s husband, Gerald Mayes, to December 4, 
1978, the date of the; opinion of the Court of Appeals.

Claimant is also entitled to compensation equal to 15% of 
the compensation due her between the dates stated above because 
of the unreasonable refusal by the employer and its carrier to 
pay claimant compensation'as provided by.law. m

-198-



m
j Claimant's attorney is awardee! as reasonable attorney's

fee tor his services both before I the. Referee at the liearing and
at Board 
carrier.

review a sum of $1,000'/■'payable by the employer and its

SAIF CLAIM NO.' PC 276019
JUNE .PYLE’, CLAIMANT
Robert Grant, Claimant's Atty,
SAIF, Legal Services, Defense Atty,
Own Motion Determination

May 18, 1979

#

m

I Claimant sustained a compensable injury to her left hand 
on November 9, 1970 when she was struck by some lumber; the 
injury apparently exacerbated a prior condition.

Claimant underwent six surgeries and three Determination 
Orders were issued before an Opinion and Order of October 29,
1974 granted her compensation for 66-2/3% loss of the left fore
arm.,' Claimant’s aggravation rights have expired.

On June 22, 1977 a Board’s Own Motion Order reopened claim
ant’s claim for compensation comniencing on the date she entered 
the hospital for additional surgery. On August 30, 1977 a trans
plantation of sections of the sural nerves from both lower legs 
into the left forearm was apparently unsuccessful in lessening 
claimant's pain. Further surgery was done on October 6, 1977 
with,little benefitt

! On September 6,^ 1978 a left dorsal sympathectomy v;as per
formed which resulted in a "good permanent sympathetic block to her left arm and hand". By January 29, 1979 psychiatric.coun
seling claimant was receiving appeared to be supportive rather than I curative in nature.

I Dr. Parrish, in his March 22 , 1979 report,' described resi
duals that v;ould be adequately compensated by^jclaimant's award of 
66-21/3% loss of the left forearm. He noted, however, that the 
sural nerve transplants have resulted in neurological deficits 
in both lower legs and feet and the fact that claimant has under- gonejlO surgeries since this injury has understandably resulted' 
in psychological impairment.

I The State Accident Insurance Fund requested a determination 
of claimant's present disability. The Evaluation Division of 
the Workers' Compensation Department felt that claimant was en
titled to additional compensation for time loss from August 30, 1977| through March 27, 1979 and to an additional award of compen
sation equal to 5% of the right foot, 5% -of the left foot and 
25% unscheduled psycliological disability.
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The Board concurs in this recommendation.
ORDER

Claimant is hereby granted compensation for temporary 
total disability from 7-iiigust 30,; 1977 through March 27, 1979, 
less time worked. .■

Claimant is also granted compensation equal to,7.5° for 
5% loss of the right foot, 7.5" for 5% loss of the left foot 
and 80° for 25% unscheduled psychological disability. These 
awards are in addition ,to all previous awards granted claimant 
for her Noveniber 9, 1970 industrial injury.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at,Board review a sum equal to 
25% of the increased com.pensation granted by this order, pay
able out of said compensation as, paid, ,not to exceed $3,000,

V7CB CASE NO. 7 8-4 000 May 18, 1979
DUANE VAN ARSDALE, CrAIM7>.NT
Doblie, Bischoff & Murray, Claimant's Attys. 
Garrett, Seideman, Hemann & Robertson, 
Defense Attys. , • ' '

Request for Reviev; by Employer

Reviewed by Board Members Wilson and Phillips.
• , i

The employer, Boise Cascade Corporation, seeks reviev; by 
the Board of the Referee's order which granted claimant 20.25" 
for 15% loss of function of his right foot. The employer con
tends that claimant failed,to■meet'his burden of proving that 
he suffered any permanent partial;disability to his right leg 
(foot). ■ - ! ■

Claimant suffered a comi'-ensable injury on September 30,
1977 when he suffered third degree burns of his lower right leg 
when the leg was immersed in boiling v;ater. The claim v;as ini
tially closed on March 24, 1978 by a Determination Order which 
granted claimant compensation only for temporary total disability 
from September 30, 1977 'through' January 1, 1978.

The Referee found that claimant suffered third degree burns' 
'around the entire lower leg from immediately above the ankle to 
just below the knee. Split thickness skin grafting was performed 
on Novem.ber 7, 1977. The grafts extended into the right ankle. 
Claimant returned to v.’ork on January 3, 1978 and indicated that 
pain had caused him to miss one iday of regular work since his 
return; it also influenced him to .decline v/orking overtime on 
other occasions. • ’

m
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There is no evidence that claimant has suffered limitation 
of motion in the ankle or foot; he •does suffer nun±>ness of the 
right ; leg but it is non-disabiing .■ Claimant suffers increased 
sensitivity to cold in the burn area.

The Referee found claimant to be a credible witness'and 
concluded that he had suffered permanent impairment of his lower 
right leg because of disabling pain and increased sensitivity 
to the cold. He, therefore, granted claimant an award of 20.25° 
which represented 15%- loss function of the right leg.

The Board, on de novo review, finds very little medical 
evidence to support a conclusion that claimant has suffered 
any permanent partial disability. Dr. Robertson indicated to 
the employer that the claimant had no .permanent disability.
The Referee interpreted Dr. Robertson's statement to mean that - 
claimant would suffer no permanent loss of motion. The letter • 
written by the employer to Dr. Robertson on February 14, 1978 
specifically asked the doctor if there was any "permanent im
pairment". His answer, which was hand-written ait the bottom 
of said letter and returned to the employer, was "no permanent I 
disability". '. , ' •

The Board does find that claimant has some restriction due 
to pain. Although he has lost but one day of work as a result 
thereof, nevertheless, he has turned down offers to work over
time. "

The medical evidence indicates that the whole area which 
was burned feels numb and as if "it had a tight band constricting 
it". ' This tightness, however, does not interfere with the func
tioning of claimant's leg [the award was granted on the foot be
cause the burn area was below the knee and the Referee was bound 
by statute to make the award on the foot rather than the leg].

I ■ '
: The Board concludes that claimant does have some leg fatigue 

which does diminish slightly the functioning of the lower•extremity 
and,'therefore, he is entitled to an award equal to 5% loss of
the right foot.

i ' ORDER

f ied;
The order of the Referee, dated December 12, 1978, is modi-

I Claimant is awarded 6.75° of a maximum of 135° for 5% loss 
function of the right foot. This award is in lieu of the award 
granted by the Referee in his order which in all other respects 
is affirmed.
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WCB CASE 
WCB CASE

NO.
NO.

77-6147
77-4S29

HAYWOOD BUSBY., CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. •• '
Keith D. Skelton, Employer's Atty, 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Order Denying Motion _

May -21, 1979

m

On February , 27 , 1979 the Referee entered his Opinion 
and Order in the above entitled matter.

IOn March 19, 1979 the employer, U. S. Plywood, and its 
carrier, Liberty Mutual .Insurance Com.pany, requested Board review 
of the Referee's Opinions and Order. Through inadvertence, this 
letter was not mailed until March- 29, 1979 and received by the 
Board the following day .with an attached note explaining the delay 
A photostatic copy of the.envelope in which the request.for review 
was mailed to the Board shows a, postmark date of "29 March 1979".

On May 10, 1979 the employer, Smoke-Craft, Inc., and 
its carrier. Liberty Mutual Insurance Company, moved to dismiss 
the request for Board review on the grounds that it was not 
timely filed. . ’ '

ORS 656.289(3) provides that the Referee's order shall 
be final unless, within;30(days•after the date on which a copy 
of the order is mailed .to the parties, one of the parties requests 
a review by the Board under ORS^ 656,295. 656.295(2) provides
that the request for review shall be mailed to the Board and 
copies of the request shall be mailed to all parties to the 
proceedings before the Referee.;’

February 1979 had 28 days; the Opinion and Order was 
entered on February 27 , .1979 and the 30th day thereafter was 
March 29 , 1979 . This is-the date-the employer, U.S. Plywood, 
requested Board review as evidenced by the photostatic copy of 
the envelope in which the request was ultimately mailed.
Therefore, the request was timely made.

• *

ORDER
The motion made by the employer, Smoke-Craft, Inc., 

and its carrier. Liberty Mutual I.hsurance Company, to dismiss 
the request for Board review made-by the- employer, U.S. Plywood, 
and its carrier, Liberty.Mutual Insurance Company, is hereby 
denied. ;
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# WCB CASE NO.- 
WC3 CASE NO.

77-1336
76--6126

May 21, 1979

GEORGE COOPER, CLAIMANT '
Emmons, Kyle, Kropp & Kryger, .
Claimant's Attys. '

SAIF, Legal Services, Defense Atty. 
Order Referring for Consolidatied 

Hearing

#

Claimant suffered a compensable injury on November 21,
1967* while in the employ of the City of Salem, His left leg 
and back were injured' and his claim was accepted by the State 
Accident Insurance Fund. The Claim was originally closed by 
a Determination Order, dated May 21, 1968, which av;arded claimant 
10% loss'of his left leg and 10% for .his unscheduled disability.

Subsequently, claimant was able to return to work for 
the City of Salem and on March 11, 1976 sustained another 
injury to the claimant's back:and the claim was accepted and closed 
by a Determination Order dated November 1, 1976 which granted 
claimant no award for permanent disability.

Later, claimant filed an aggravation claim on the 
1967 injury and receiving no response from the Fund, filed a 
request for hearing asking for penalties .and attorney's fees 
for their failure to act within the 60-day prescribed period.
This request for hearing has been identified as WCB Case No. 
77-1336.

Claimant also had filed a request for hearing on the 
adequacy of the Determination’Order of November 1, 1976 which 
was identified as WCB Case No. 76-6126.

I' On July 18, 1977 the Board received an own motion 
petition from claimant, by and through his attorneyThis 
petition was accompanied by medical reports from Dr. Bolen 
dated June 14, 1976 and Dr. John White dated April 15, 1976.

In August 1977 all parties agreed to send claimant’ 
to the University of Oregon Medical School for further treatment. . 
The Board was notified of this and further action on the own 
motion petition was deferred..

m
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On April 9, 1978 the matter was set for hearing before 
Referee Kirk A. Mulder on the issues of the penalties and 
attorney's fees on the aggrav^ation claim plus the adequacy, 
of the Determination Order!dated November 1, 1976. However, 
both attorneys and Referee Mulder felt that because of the 
complexity of the case it would probably be of assistance to the 
Board to have an advisory hearing on the own motion claim and, 
if the claim is accepted pursuant to ORS 656.278, to determine 
the extent of additional permanent partial disability, if any, 
to be awarded claimant. It was proposed that such hearing be. 
held in conjunction with the hearing on the adequacy of 
the Determination Order..of November- 1, 1976.

#

The Board believes that it would be in the best interests 
of all parties concerned if claimant's petition for own motion 
which is tied in with the request for penalties and 
fees in the case designated as VJCB Case No. 77-1336 
for hearing at the same time as the appeal from the 
Order dated November 1, 1976 (VJCB Case No. 76-6126) 
it remands said petition to its Hearings Division,

attorney's 
be set down 
Determination 

. Therefore, 
and more

specifically, to Referee Kirk A. Mulder, to take evidence on 
both the appeal and the petition and determine whether or not 
claimant's present condition is directly related to his 1967 
compensable injury and -represents a worsening thereof since the 
last arrangement and award of compensation or is the result of 
the injury sustained on March 11,•- 1976.

Upon conclusion of the hearing should the Referee find 
that claimant's present'condition is the result of his 1967 injury 
and represents a worsening thereof he shall cause a transcript 
of the proceedings to be prepared and submitted to the Board 
together with his recommendation on claimant's request for own 
motion relief.

should the Referee find that claimant's present condition 
is the result of his industrial' injury suffered on March 11,
1976 then he shall enter an appropriate Opinion and Order on 
the sole issue of the adequacy of the Determination Order entered 
on November 1, 1976,

SAIF CLAIM NO. HC 409956 May 21, 1979
WILLIAM G. FRICKER, CLAIMi^NT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

Claimant suffered a compensable injury on November 29,
1972 while in the employ of Armour Foods, v;hose carrier was the 
State Accident Insurance Fund. The claim was closed by a 
Determination Order dated March 15, 1973 which awarded claimant 
compensation for temporary total disability only. His aggravation 
rights with respect to .this industrial injury have expired.
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On May 11, 1979 the Fiind forv;arded to the Board copies 
of medical reports received from Oregon City Orthopedic Clinic 
concerning treatment they gave/claimant in'December 1978. The 
Fund also enclosed a letter from Armour Food Company, stating 
that it had forwarded'certain'bills to the Fund and that claimant 
had last worked on November 28,. 1978 and had returned to work on 
January 2, 1979. In its closing paragraph the employer stated that 
claimant had been paid for an aggravation of his industrial claim 
in May 1976. * ; .

. The Fund stated that it had no objection to the reopening - 
of the claim.by the Board if the medical justified such reopen
ing.

The Board, after reviewing the reports from Dr. Hazel 
and Dr. Cook, concludes that there is sufficient medical evidence 
to indicate claimant's present need for medical attention is 
directly related to his injury of November 29, 1972 and repre
sents a v;orsening of said condition since the last award.or 
arrangement of compensation received by claimant.

ORDER
Claimant's claim for an industrial injury sustained on 

November 29, 1972 is remanded to the State 'Accident Insurance

Fund to be accepted and for the payment of compensation, 
commencing on November 28, 1978, and until the claim is 
closed pursuant to'the provisions of ORS 656.278, less time 
worked.

The claimant has no right to a hearing, review or appeal 
on this award made by the Board on its own motion.

The State Accident Insurance Fund may request a ..hearing on this order. ' •
1 . ’
1 .This order is final unless within 30 days from the date 

hereof the State Accident Insurance Fund appeals this order 
by requesting a hearing.

m
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SAIF CLAIM NO.. TC 28 0 775 May 21, 1979

FLOYD HOWAFD, CLAIM7VNT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury to his left 
eye on November 27 , 1970. His claim v;as closed by a Determination 
Order dated May 8, 1972- and claimant's aggravation rights have 
now expired. ^ '

Dr. Steele, on December 
Fund reopen claimant's clain\, s 
claimant since September'S, 197 
indicated a large retinal idetac 
was referred to Dr. Michael L. 
if this problem and. underv;ent s 
C].aimant' s post-operative, .cours 
of the retina to re-attach sati

On April 20,_1973 Dr. St 
in response to their inquiry of 
claim.ant to have a healthy, righ 
acuity of 20/20. 
detachment v/hich 
now has a visual 
improvement. It 
condition relating to his J.eft 
result of the industrial injury 
ember 27, 1970 and this is' the 
the claim. . .

His left eye 
was \msuccessi 
acuity in that 
was Dr.‘Steele

20, 1978, requested that the 
tating he had been treating 
8 and that the initial examination 
hment of the left eye. Claimant 
Klein in Portland, for repair 
urgery on September 11, 1978. 
e has been complicated by failure 
sfactor!ly.
eele again wrote the Fund, stating 
.■March 26 , 1979, that he found 
r. eye with best corrected visual 
ha's';had a post-traumatic retinal 
lilly repaired by surgery and he 
eye of 20/1000 v;ith no hope for 
's opinion that claimant's present 
eye is a delayed by direct 
sustained to that eye on Nov- 

basis for,his request to reopen

On May 9, 1979 the Board received from the Fund copies 
of the medical reports,from Dr. Steele, also one from Dr. Flaxel, 
who had seen■claimant in’ 1972 prior to the closing Determination 
Order which was dated May 8, 1972 and awarded claimant no 
compensation for permanent -partial' disability. In its letter 
of transmittal the Fund indicated it would not oppose re-evaluation 
of claimant's permanent visual loss.

The Board, based upon the 
which indicates that the claimant 
related to his industrial, injury 
since the closure of claimant's'c 
the claim should be remanded to t 
to be accepted and for the Daymen 
by lav/, commencing on' September , ,8 
first seen by Dr.- Steeie., and.unt 
pursuant to the provisions of CRS

IT IS SO ORDERED.

supporting medical 
's present conditio 
of 1970 and represe 
laim on May 8, 1972 
he State Accident I 
t of compensation,
, 1970, the date cl 
il the. claim is aga 
656.278, less any

documentation, 
n is directly 
nts a worsening 
, concludes that 
nsurance Fund 
as provided 
aimant was 
in closed- 
time v/orked.

The claimant has no right to a hearing, review or appeal 
on this award made by the Board oh its own motion.
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m This order is final unless within 30vdays from the date 
hereof the State Accident Insurance Fund appeals this order 
by requesting a hearing.

. The State Accident Insurance Fund may request a hearing
on this order.

V7CB CASE NO. 79-3298 May 21, 1979
J. C. STEWART, CLAIMANT , '
Slack S Slack, Claimant's Attys.
Neuner, Dole, Caley & Kolberg,

Defense Attys.
Order Referring For Consolidation 

Hearing

On April 16, 1979 the Board received from claimant, 
by and through his attorney, a request that it exercise its own 
motion jurisdiction pursuant to ORS G56.278 and reopen his 
claim for an industrial injury sustained on October 6, 1967 
while in the employ of Douglas Fir Plyv;ood Company whose work
ers' compensation coverage was furnished by Fireman's Fund Insur
ance Company,

The claim was accepted'and subsequently closed by a 
Determination Order which claimant appealed. As a result of a 
hearing held on March 1, 1973 an Opinion and Order, dated 
August 13, 1973, increased claimant's award to 256° for unscheduled : 
low back disability and 23° for partial loss of the^left leg.
This 'av;ard was affirmed by the Board on February 20 , 1974 and affirmed 
by the circuit court for Coos County on April 9, 1974.
This v;as the date of the last av;ard and arrangement of compen
sation received by claimant whose aggravation rights which re
spect to this industrial injury have now expired.

I In support of claimant‘'s request for own motion relief a copy of a report from Dr N. J. Wilson dated March 29, 1979 
was attached; copies of the request and the medical document 
werejal^o sent to Fireman's Fund and to the Hearings Division.
The letter of transmittal, dated April 16, 1979, indicates that ^
under separate cover claimant was requesting a hearing on 
claim.ant's entitlement to further medical care and treatment 
pursuant to ORS 656.245. This request for hearing was identified 
as WGB Case No. 79-3298 and will be set down for hearing in the 
future. • '

#
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On May 9, 1979 tlie 13oard received from,the carrier 
a response to claimant !s 'request for own motion relief v/hich 
opposed granting such relief because claimant’s condition had 
not v/orsened since the last arrangement or award of compensation 
and his present problems were- merely a "rehash of what he complain
ed of back in 1974 at trte.time of the entry of his final order."
The carrier submitted that-the own motion reopening was not 
justified and that the only issue;: truly called into question 
by Dr. Wilson's report could-be dealt withhin the request for 
hearing (WCB Case No, 79-3298).

The Board, at the present time not having sufficient f
evidence before it to make 'a determination on the merits of . 
claimant‘5 request for own motion relief, hereby remands said 
request to its Hearing Divisionpv/ith instructions to set the 
matter to be heard at the. same- time the issue raised in WCB 
Case No. 79-3298 is heard. ^

Upon conclusion of the hearing the Referee shall cause 
a transcript of the proceedings to be furnished to the Board 
together v;ith his recoirumendation y/ith respect to claimant's 
request for own motion relief. -If he finds that the request, 
for own motion relief J.s not justified the Referee shall also 
enter his order relating to the propriety of the denial by 
the defendant of claimant's request for medical care and treat
ment pursuant to ORS 656.245.

WCB CASE NO. , 77-7207 May 23, 1979
.BEN DAVIS, CLAIMANT 
David R. Vandenberg, Jr., 
Claimant's Atty.

Lang, Klein, Wolf, Smith, Griffith 
& Hallmark, Defense 7\ttv3. 

Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks reviev; by the Board of the Referee-'s order 

which granted him an additionc;! • 37 .-5” for a total award of 52.5° 
of a maximum of 150° for left liana disability.

Claimant, a 36-year-old timber faller, suffered a compensa
ble injury to his left v/rist on February 10 , 1977. He was working 
on an off-season sawmill job when his left v;rist v;as hit by a 
large chunk of wood v/hich flevd vrlth great force from the chipper 
head. The surgical attempt to remove a fracture fragment was un
successful .

m
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m
In September 1977 clain'iant-tooic a job supervising' a falling 

crew; this job required claimant to fall timber only about three 
hours; a day and did nol:. sighiliicantly bother his wrist. The job 
lasted three months. In September 1977 Dr. Lilly., claimant's 
treating physician, reported that claimant had some pain v/ith hard 
work, some num.bness and some limitation of motion, however, ciaim- 
a2it said he could handle the chain saw without any particular 
difficulty. . Claimant did not;appear to have any pain associated 
v;ith the fracture fragment. '

lifter the falling job terminated, c 
three months as a vmalder; his' job did not 
then 'returned to the v;oods asi a fulltime 
was s^nnptom-free, working six' to seven ho 
chain saw. ■ Claimant supported the weight 
left arm wiiich eventually caused it to st 
painfui''from the top of the hand to t]ie b 
cJaimant quit' falling tim.ber and obtained 
truck driver. He is able to .tolerate thi 
his left arm primarily for steering, rely 
to shift and help occasionally with the s 
.uses his right arm to throw wrappers over

laimant v/orked about 
bother -his wris-t. He 
faller and for a while 
urs a day handling a 
of the chain saw’ by his 
iffen, swell and become, 
icep. Because of this 
his present' job as a 

s job because he uses 
ing on his right arm 
tearing. Claimant 
. the load and cinch

them dov;n, using a large cheater bar. Claimant's dominant hand 
is his left, however, at the time of the hearing- he stated that 
his right arm was stronger than his left arm had been prior to 
the injury. j

Claimant is unable to pick up a presto log v;ith his left 
hand and the left v/risl: will swell and Is painful if he uses it. 
Kg is taking pain medication ’for his activity-related symptoms. 
Before his injury claimant w^a’s a professional left-handed roper'. 
Now he is learning these ropi.ng .skills, only this time using his 
right arm.J ■ ■I

I[ Dr. Lilly v/as of the opinion that the reduced motion along 
withithe pain, numbness and .swelling amiounted to some permanent 
partial disability but he recommended no treatment or procedures 
for removing the bone fragment.

I . ' '

i The Referee found that .claimant has less use of his left 
hand,'due to the dimiziished motion, strength and endurance asso
ciated with disabling pain than he had prior to the industrial 
injury and he rated claimant's loss of function at approximately 
35%. !' Accordingly, he increased the award of 15'^’ to 52.5°.
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' The Board, on de' novo review, finds the only medical reports 
in evidence are those of Dr. Lilly and he initially- found that' 
claimant had "no significant permanent disability". Later he in- 
dicated claimant had a mild pain problem and a relatively mild 
limitation of motion. The reportsjfrom Dr. Lilly which were 
most favorable to claimant's case gave an estimate of "mild" 
physical loss of function. This is a scheduled injury, there
fore, the evaluation must be m.ade solely on loss of function.
The top 'range of-"mild" disability is 20%.

The Board concludes that claimant retains at least 80% use 
of his left hand, therefore, he would be adequately compensated 
by an award of -30° which represents 20% loss of the left hand.

ORDER
The order of the Referee, dated October 26, 1978, is modi

fied ,
Claimant is awarded an additional 15° for 10% loss of the 

left hand. This is in lieu of the additional 37.5° granted by the 
Referee's order but in addition to,the 15° awarded claimant by 
the Determination Order of October 12, 1977.

.In all other respects, the Referee's order is affirmed.

%
WCB CASE NO. 77-7238

BARBARA LAMEERSON, CLAIMANT 
Pozzi, Wilson, AtchisonKahn G 

O'Leary, Claimant's Attys.
Gearin., Landis & Aebi,, Defense Attys. 
Request for Review by Claimant

May 23, 1979

Reviewed by Board Members Phillips and McCallister.
Claimant requests review by the Board of the Referee's order 

which granted her an av/ard of 160° for 50% unscheduled low back 
disability but did not-find her- cervical problems and conditions 
to be compensable. Claimant contends that her cervical problems 
are causally connected tc her•industrial injury and that she is 
entitled to an award for•permanent total disability.

Claimant worked for' the defendant from 1955 until the date 
of her injury v/ith the exception of a two-year period, 1962 through 
1964. During her 20 years with the defendant she performed all 
types of production work, . •,
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■On March 17, 1975, when claimant suffered her compensable 
injury, she was working in the..pre-pack department as a stock - clerk. Claimant sat on a chair’,''it collapsed under her and she 
landed with 'her buttocks stripping the chair and the concrete 
floor. She finished the shif.t and then went to T.uality Commun
ity Hospital for treatment.

Claimant was off work until the following Monday; she worked 
through the remainder of that week, then she quit because..of numb
ness in her hand and a general worsening of her condition. She 
came under the medical care of Dr. Nash on May 1, 1975.

Claimant was initially seen at Tuality Community Hospital 
by Dr. Leibrecht and had subsequent consultations with Dr. Eilers 
who reported claimant was suffering from mid-thorax and low back 
pain.

Dr. Nash examined claimant. She told him that■she had been 
numb all over after the accident and suffered severe pain in the 
evening of the accident in the dorsal, cervical and lumbosacral 
regions with some dysesthesias involving the hips. It was. Dr. 
Nash's impression that claimant had suffered a lumbosacral myo-

#

fascial injury; fracture, linear, non-displaced pedicle L5, 
right, cervical spondylosis C5 and cervical neuroradiculopathy 
C6 nerve root on the right.

Dr. Nash on January 16, 1976 performed a decompressive 
laminectomy L4, subtotal L3 and a medical facetectomy L4-L5 level. 
He reported on December 7, 1976 that, based upon a re-examination 
of claimant, he felt she had achieved excellent medical benefit 
but could only return to productive employment where walking was 
limited to 15-minute intervals. Claimant was able to sit comfort
ably .for 5-10 minute intervals but she could not engage in any 
activity which required bending and her lifting should be limited 
to that from counter height to approximately 10 pounds. He felt 
her limitations were further m.odified by non-surgical disabilities.

( Claimant was re-examined by Dr. Nash on July 12, 1977. His 
neurological examination indicated that claimant had achieved maxi
mum medical benefit but shewould have continuing deficits which 
constituted a permanent disability. Claimant could return to 
productive employment only where walking and lifting were limited 
but she had no need for further neurological attention. He dis
charged her as a patient.

, On August 12, 1977 claimant,was examined by the Orthopaedic 
Consultants v/ho recommended that claimant's condition be considered 
stationary and her claim closed. They said she could return to •. 
some lother occupation, probably within the defendant's system, if 
she should prove to be willing. They found that the loss of func
tion ;as it existed at the time of the injury in the low back, as 
due to the injury, was moderate. They found the neck was obviously 
symptomatic to claimant and they believed this condition was pre
sumably related to a prior condition,and was not considered a part 
of the present complaint. -211-



On'October 3, 1977 Dr. Nash released claimant to work as of 
October 5, 1977. On November 7,' 1977 claimant's claim was closed 
by a Determination Order which awarded claimant 112° for 35%' un
scheduled low back disability.

On November 16, 1977 Dr. Nash reported that claimant had 
neck pain with radiation across the shoulders, and occasional 
tingling in the second, third and fourth fingers of her hands. 
Claimant had returned to work for the defendant for four hours 
on October 6, 1977 but had 'had/to stop because of the above men
tioned complaints. His- examination of November 16 demonstrated 
claimant's continuing loss of neck motion and the cervical spon
dylosis and radiculopathy centered at C6.

Dr. Grimm performed an EMG on Novem.ber 23, 1977. It was 
his impression that the EMG was positive from the sample of the 
right shoulder and upper right arm musculature, for acute and 
chronic neuropathic changes, especially in the C5-6 nerve roots 
on the right side. Later Dr. Nash reported that recent x-rays 
were compatible with spondylosis and narrowing at.C5-6 and 
foramin compromise at C5-6 and C6-7, most marked on the right.

On January 6, 1978 Dr. Nash advised the carrier that he 
agreed with the Orthopaedic Consultants' report with regard to 
the claimant's ongoing complaints and findings referable to her 
low back but stated that claimant also had ongoing complaints 
of pain in her neck which radiated out into her shoulder which 
she had indicated to Dr. Nash whe'n he examined her on November 
16, 1977 and of which the carrier was advised by a report from 
Dr. Nash on that date. That report contained Dr. Nash's impres
sion that claimant had signs and symptoms and complaints com
patible with a cervical spondylosis and a cervical neuroradiculo
pathy at C6 on the right. In his January 6, 1978 report Dr. Nash 
did not recommend additional treatment for claimant but stated 
claimant had a legitimate complaint as previously documented in 
his letter of November 1977 referable to the cervical and upper 
extremity region.

The Referee found that the job which claimant v/as doing 
at the time of her injury required substantial use of her arms 
but it did not require too much walking.. Also, she was able 
to either sit or stand while dividing the stock into useable 
quantities. Claimant states that she does not know of any job 
which she could now perform which is available at the defendant's 
place of employment but that she'would try, if allowed, to sit 
and stand at her option and the job did not require repetitive 
lifting.
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The defendant stated that in the past it had made accomo

dations for people to work part time and the pre-pack manager 
of the employer described a jot)- which could be done by claimant 
while she was sitting or standing at a table of counter height 
which did not require lifting more than 10 pounds and did not 
involve any.walking. She would have to lift approximately six 
to eight times during each hour. At the time of her injury claim
ant was earning $3.67 an hour.' The defendant stated that an em
ployee with' claimant's work' experience v;as working at that par- 
ticularjob he had described at $4.29 an hour. He did not know 
whether the job was presently open nor did he have the initial 
authority to hire employees. Claimant stated that she had for
merly ’Performed the job described by the pre-pack manager and 
that she was now physically unable to do it.

©

The Referee found that claimant contended that her cer
vical problems and conditions .were caused by her injury, how
ever, the'complicated nature of the ailment required expert 
testimony concerning causation and he did not find such medical 
evidence in the record to support a causal relationship between 
claimant's cervical problems and her industrial injury.

He did find that the preponderance of the medical evidence 
indicated claimant suffered from a chronic low back strain as a 
result of her industrial injury which presently limits her em
ployability. The medical evidence does not support a finding 
of permanent total disability, in the opinion of the Referee, 
but does indicate she has now’such limitations that she can only 
do light type work, therefore, she has suffered a greater loss 
of earning capacity than that' for which she was granted an award 
equal to 35% of the maximum. • He increased the award from 35% 
to 50%.

After de novo review, the Board finds sufficient m.edical 
evidence to support a conclusion that claimant's cervical problem 
was compensable.

' Most of the medical evidence in this record .is based upon re
ports from.Dr. Nash and these reports indicate that claimant's 
neck.problems have been treated by Dr. Nash from the beginning 
and were always considered by him to be a part of claimant's in
dustrial injury of March 17, 1975. The carrier made no distinction 
between claimant's back problems, lumbar or cervical. It paid for 
all claimant's medical expenses which included treatment for both 
cervical and lumbar spine problems. It never issued a partial de
nial i •

O
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Dr. Nash did not recommend any additional treatment for claim 
ant but did feel that she had a leoitimate complaint with refer
ence to her cervical and upper extremity region, based upon claim
ant's complaints that she had a pain in her neck which went up 
into her head and out into her shoulders and also had a tingling 
feeling in her second, third and fourth fingers on both hands.
Dr. Nash felt that such signs and symptoms and complaints were 
compatible with a cervical spondylosis and a cervical neurora
diculopathy at C6 on the right as previously documented.

On May 15, 1978 Dr. Thomas,' a radiologist, performed a mul
tiple level myelogram which, among other things, found in the 
cervical region, a m.oderate ventral defect at C5-6 and a sm.all 
ventral defect at C4-5. There v/ere bilateral, lateral defects 
with nerve root effacement at C5-6 bilaterally, slightly more 
on the left and a small left'nerve root effacement at C4-5. Dr.

Thomas' impression was degenerative changes and possible herniated 
disc at C5-6 with bilateral nerve root effacement. Mild nerve 
root effacement consistent with either degenerative change or 
disc at C4-5 on the left., At the hearing claimant 'testified that 
she had had some problems in her neck and her lov/ back before her 
injury but she also maintained that her neck was injured as a re
sult of her fall on March 17, 1975'.

Had there been an issue of the compensability of claimant's 
neck problems raised at any time, even at the hearing, the matter 
could have been resolved; however, it was never raised by the 
carrier nor its attorney nor by the Referee at the hearing. The 
only mention of causal relationship of claimant's cervical probl- 
lems to her industrial injury of March 17, 1975 was contained in 
the Referee's order issued after the record was closed.

Although the Board feels that claimant's cervical problem 
is compensable, they find that there is no m.edical evidence that 
claimant has suffered any perm.anent disability of this area. Un
scheduled disability is evaluated by loss of earning capacity; 
in this case, the Board concludes that the award of 50% of the m.ax- 
imum sufficiently compensates claimant for the loss of wage earn
ing capacity as d result of her low back injury. ■

ORDER
The order of the Referee, dated October 16, 1978, is modi

fied.
Claimant's cervical condition is causally related to her 

industrial injury of March 17, 1975.
The Referee's order, in all other respects, is affirm.ed.-
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WCB CASE NO. 78-3819 May 24 f 1979

m

FREDERICK BROWNE, CLAIMANT ‘i 
Carney, Probst & Cornelius,

• Claimant's Attys. 1
SAIF, Legal Services, Defense :Atty.
Request for Review by the SAIF 
Cross-request by Claimant

Reviewed by Board .Members Phillips and McCallister..
The State Accident Insurance Fund requests review by the 

Board of the Referee's order which awarded claimant 128*^ for 
40% unscheduled head, neck, left shoulder and low back disabil
ity.

Claimant sustained a compensable injury on February 4, 1976 
A myelogram taken on April 15, 1976 indicated a need for back 
surgery and on May 3, 1976 an;anterior decompression and fusion 
was performed by Dr. Hill. Claimant made an excellent recovery 
and was discharged from the hospital on May 7, 1976.

Dr. Hill stated that claimant would not be able to return 
to his previous occupation which involved heavy manual labor and 
recommended referral to the Division of Vocational Rehabilitation 
for rehabilitation. Claimant'is 44 years old and has an eicrhth 
grade education. He has had no other formal or vocational edu
cation or training and his employment background consists solely 
of heavy m.anual work.

At the Callahan Center claim.ant, on September 17, 1976, re
cited a history of pain in the left shoulder and under and above 
the left collar bone, in the neck and betv/een the shoulder blades 
Claimant's injury occurred when he was tripped on a hose and fell 
from his truck nine feet to the blacktop pavement. Claimant 
struck his low back and left shoulder on the steel steps- v/hile 
falling.

Since his surgery claimant has received no physical therapy 
or exercise program.. He has been on some medication. He testi
fied that he worked on August!23, 24 and 25, 1976 at Portland 
Transfer Company wheeling 100-pound sacks of peas on a dolly. 
After,two days of this type of work his neck and shoulder hurt so 
badly-he could not continue, :Claimant has not worked since Aug
ust 25, 1976.

Claimant also consulted Dr. Hill for an episode of 
"passing out" but Dr. Hill advised him there was nothing more 
that he could do. Claimant m.ade no further appointment with Dr. 
Hill.: He also testified that his symptoms were aggravated by
bowling and lifting’; 60 pounds was about his limit. Also, pro
longed standing, sitting and walking aggravated his neck and left shoul'der pain.

-215-



Claimant has been a truck driver for about 18 years and for 
nine of these years he operated a,portable wash unit mounted on 
a truck v/hich he used to v;ash heavy' equipment. Claimant has also 
done loading and unloading furniture, was a cook in the merchant 
marine service, did janitorial v;ork- and, ^as a teenager,worked in 
the woods and also at a service station. He has known no extended 
periods of unemployment in his adult life.

i
Psychological reports indicate that claimant has a rather 

long history of maladjustment dating back to his childhood. He 
was apparently in a lot of trouble when he was a youth and inter
personal relationships have been rather difficult for him during 
his adult life. At the time he, was examined by Dr. May, a clin
ical psychologist, on Septemb>er 27, 1976 , claimant was found to be 
greatly overfocused and pre-occupied with physical symptoms, hav
ing a lot of hypochondriacal and psychosomatic type complaints. 
After claimant had completed his evaluation program at Callahan 
Center he was offered a job as a custodian at that facility which 
he accepted. For six months he .was able to perform the job v;ith- 
oufmuch difficulty and when he quit it was not due to physical 
limitations on the job bu.t rather it was due to his inability to 
find transportation to and from work. Claimant indicated that 
had he been able to find transportation he v;ould have continued 
working. • • ,

Dr. Vessely examined claimant and concluded that he bad 
nothing to offer claimant to all.eyiate the multitude of symptoms 
of which claimant was complaining. He felt claimant had a lot 
of symptoms v;hich were out of proportion to his findings but 
he thought claimant should be encouraged to continue his occu
pation as a janitor and he recoimmended an active exercise pro- 
qram as well.

m

Dr. Harris examined claimant and stated 
ant's problems of dizziness, headaches and syn 
dent at the • exam.ination. }Ie found no gross ne 
malities but he could not rule out the possibi 
cranial problem., cardiac ^ arrhythmia or other d 
find no etiology for claimant's' syncopal episo 
sume that perhaps claimant was having a vasomo 
headache pains that he experienced' He did fi 
emotional overlay and, based on tb.e medical hi 
the syncope problem arose' after the industrial

the basis for claim- 
cope was not evi- 
urological abnor- 
lity of an inter- 
isease. He could 
des except to as- 
tor reaction to the 
nd a very strong 
story, found that 
accident.

On June 1, 1977 the claim was closed by a Deterrnina tion 
Order v/hich awarded claimant 48^ for 15% unscheduled head, neck 
and shoulder disability.
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Clciimant entered Portland Pain Clinic fcr a short per 
of time and received relief from most of his pains, except 
headaches and dizzy spells. He aid not fa.1.1 at any time no 
the dizziness ’cause him any trouble. Dr. Paissakov's impres 
was, based on lack of any positive data to explain the dizz 
and also the fact that the dizziness had never created any 
dous situations for claimant, .that the symptoms were emotio 
origin and probably related to his feeling of inadequacy, 
thought claimant was jTioderately to severely disabled with a 
dual functional capacity to do a rriaximum of light work acti 
but taking into consideration the emotional aspect as well 
claimant totally unemployable.-

iod 
his ■ 
r did 
sion, 
iness 
hazar- 
nal in 
He
resi- 

vity, 
found

Cla
Consultan 
260 pound 
trial inj 
low back 
moderate. 
They did 
without 1 
interbody 
occupatio 
ments of 
lifting.

imant was examined by the physicians at the Orthopaedic 
ts on October 31, 1977. At that time claimant weighed 
s, a gain of some 45 pounds from shortly after his indus- 
ury. The physicians rated claimant's impairment to the 
as m.inimal and as to the neck it was rated as mildly

They found no evidence of impairment in the right hand 
not feel claimant could return to the same occupation 
imitations in view of the fact that he had had cervical 
fusion but they did believe he could return to that 

n with certain limitations, to-wit: no excessive move-r 
the neck or excessive bending of the lov; back or heavy

On May 10, 1978 the claiiTi was again closed by a Determination 
Order which awarded claimant an additional 16° for 5% unscheduled 
neck and low back disability giving him a total of 64°.

>The Referee found that the evidence did not preponderate that 
claimant’s alleged "passing out" episodes were causally related. 
Claimant was injured -in February 1976 and had his surgery in May 
of that year. The first allegation of "passing out" appeared to 
be on September 6, 1976 according to the history related to the 
physicians at Callahan Center. None of the doctors have been 
able to establish any eti.ology of the alleged following syncope 
episodes. Claimant has a severe functional component, but, accord
ing to the Referee, he has also liad a history dating back to child
hood of interpersonal • problems. 'i’he Referee found that the pre
ponderance of the evidence did not causally relate claimant's 
psychopathology to his industrial injury.

; The Referee found that the preponderance of the evidence 
did support a finding that claimant’s anterior neck fusion and
low back strain pr 
pation or any othe 
regular basis. Cl 
has not done well 
tests. He l;ad a 1 
trial injury and t 
therefore, his abi 
wages has been red

ecluded him’ from returning to his usual occu- 
r occupations v/hich require heavy lifting on a 
aimant has only cui eighth grade education and 
in either- the written or oral inLelliqence 
imited employable potential before his indus- 
hat potential has been reduced by the injury, 
lity to compete on the open labor market for 
uced accordingly.
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The Referee conc].uded that the av/ards which cj.aimant had 
received which equaled 20% 'of thehnaximum aJ.lov.vible by statute 
did not adequately compensate claimant for his loss of wage earn
ing capacity and he increased safiid awards by A0%, giving claimaiit 
a total of 60% unschedul.ed disability.

m

The Board, on de novo reviev.q concurs with the conclusion 
reached by the Referee that the preponderance of the evidence 
does not support a finding of causal relationship between claim
ant's psychopathology and the industrial injury of Febiniary 4, 
1976. i-iowever, the Boarc], based' upon the medical evidence and 
the testimony in the record, finds that claimant's disability is 
not so great as to render the evaluation of his motj.vation to 
return to active employment val.ueiess.

• I
The Board finds tliat claimaj'it lias shown little motivation 

to return to work. He has made' several attempts, adnui.ttedly, to 
return to work, but the attempts have been of short duration and 
not always has the termination of such employment been due to 
claimant's physical problems. Cd.aimant testified that he v;as 
physically able to do the janitorial work at Callahan Center; it 
v.’as only because he was unable to get transportation to and from 
the Center that he quit.

The Board finds, based.upon the medical evidence and the lay 
testimony, that claimant has lost .a greater portion of his wage 
earning capacity than is rcapre'sented by the av;ards v;hich total 
of the maximum, however, it does not feel that claimant has lost 
60% of his wage earning capacity. There are still certain seg
ments of the labor market to which claimant could return in his 
present physical condition taking into consideration, in addition 
to his physical condition, his age, his work background and his 
adaptability for other types of employment. The Board concludes 
that claimant would be adequately compensated for the loss of his 
W£ige earning capacity resulting from the industrial injury of 
February 4, 1976 by an av;ard equal to 112° which represents 35% 
of the maximum allowable by statute for unscheduled disability. 
This represents an increase of 15° over and above the previous 
awards received by claimant for his disability.

ORDER
The order of the Referee, dated November 24, 197B, is mod

ified.
Claimant is awarded 112° of a maximum of 320° for 35% un- 

shceduled head, neck, left: shoulder and low back disability.
This award is in lieu of the award granted claimant by the Refer
ee's order which in all other respects is affiirmed.

m
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WCB CASE NO. 
WCB CASE NO.

78-1369 
7 8-v2603

May 24, 1979

JAMES BUCHANAN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
Cavanaugh & Pearce, Employer's. Atty: 
SAIF, Legal Services, Defense Atty. 
Request for Review bv the Employer

Reviev/ed by Board Members Wilson, Phillips & McCallister.

m

The
Underwrite 
set aside 
claim to i 
vided by 1 
of $800' as 
proved the 
it^to pay 
disabd.li ty 
from Janua 
torney, an

employer, Owen Chevrolet, and its carrier, Universal 
rs, requets Board reviev; of the Referee's order which 
its denial of January 26, 1978 and remanded claimant's 
t for acceptance and payment of compensation as pro- 
aw and directed it to pay claimant's attorney a sum 
a reasonable attorney's fee. The Referee's order ap- 
denial by the Fund plated May 22, 1978 , but directed 

claimant an amount ecjual to 25-5 of the temporary total 
compensation which should have been paid to claimant 

ry 27, 1978 to May 22,' 1978 and to pay claimant's at- 
attornev’s fee of $200.

Claimant went to work as a body repairman for Owen Chevro- 
let 'in December 1976. Prior to this time claimant had had no 
back or leg problems. On April 22, 1977, as he was helping move 
the bed from a pickup truck, he felt a "tv/itch" .in his back.
About an hour later he experienced back pain but he continued 
v^orking. Four days l.ater he sav; Dr. Corrado, a chiropractor, com
plaining of pain in the lower thoracic and lumbar area vdiich Dr. 
Corrado diagnosed as a dorsal-lumbar sprain. Claimant missed one- 
half day of work due to the •/'.pril 22/ 1977 injury.

Claimant testified that'following Dr. Corrado's treatment 
the back pain subsided, but approximately a week later his hip 
and leg commenced to hurt. These symptoms continued but they 
did not prevent him from v/orking nor did he seek further medi
cal treatment.

Claimant v/as la.id off by Owen Chevrolet due to lack of 
w'ork and became employed at Maaco as a body mechanic for approx
imately one month. Claimant alleged that he contiiiued to. exper
ience hip and leg pain. On September 2, 1977 claimant v/as em
ployed at Sandy Auto Body doing the same type of work he had done

at Owen Chevrolet. On November 10, 1977 claimant v/as hospital
ized 'to receive treatment for alcoholism. While in the hospital 
claimant complained of an eight-month history of pain in his 
right hip v/hich radiated into the leg. He was seen by Dr. Utter- 
back'and received conservative treatment. At the tiine he j.eft 
the hospital claimant testified he was almost symptom-free.
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On Deceraber 1, 1977 claimant returned to v;ork at Sandy 
7'.uto Body. He stated he felt pretty qood for the first tv;o v;eeks 
that he worked, however, tjjereafter he cominenced hurting very 
badly and during the last part of December he could hardly walk. 
He stated he experienced•pain across the low back and down his 
legs to the ankle and that ‘his hip socket felt dry. He .said 
this was the first time that he diad experi.enced this typo of 
difficulty and it was the worst pain he hcjd ever suffered. 
Claimant quit work on December 23, 1977.

On Decem.ber 26 cl' 
to Dr. Dinneen, an orthopeci 
and later a partial laminectomy

imant
,-T

was seen by Dr. Sah v;ho referred him 
surgeo]-!, who performed a myelogram 

end discectOiny.

On January 17, 1978 Dr.-Dinneen wrote to Universal Under
writers and requested that c Icidinan t' s claim for his April 22,
1977 injury be reopened. : On January 26 Universcil i.ssued its
•denial, stating that claimant’s condition was not an aggravation . 
of. the April 1977 injury, but was a new injury.

On January 26, 1978 clai.mant talked with a representative 
of Ov/en Chevrolet who told'him that his claim 'would not be re
opened. He consulted an,attorney- who advised him to file a claim 
for a nev7 injury relating to his work at Sandy Auto Body. On 
January 31, Dr. Dinneen wrote to Universal, stating that a pri.or 
comment that he had made that claimant had sustained a completely 
new' injury was not corre^ct. He had assumed from the claimant's 
complaints that claimant had a bulging and/dr small ruptured 
disc on the earlier date and that this extended itself onto the 
later date. He stated further';

"I believe it would have to be arbitrarily pre
determined in these situations to call it either 
a new or an old injury.

"It is actually a continuation of a tendency, 
and actually there is no 'injury' in the usual 
sense of the,word. The message I tried to con
vey to Mr. Wals'wor th ■ v/as that it was a new in
cident. The idea that it is a coinp].etely new 
injury is, of cour.se, 'too simplistic."

On February'l, ]97S claima?-;{:'s counsel wrol:e to Owen 
Chevrolet, 'with a copy to Universal, requesting that they 
"open an aggravation clao.m"' for claimant. On April. 16, 1978 
Dr. Corrado reported that.-he had seen clai.mant on April 26, 
1977 for lo'wer thoracic and upper lumbar sprain which had been 
caused while claimant v;a.s unl.oacli.pig a pickup truck bed. Dr.
Corrado stated, based 
primary injury was to

his recollection and notes, that theo n
the lo'wer 'thoracic and upper lumbar area 

which did affect the i^itercostal nerves radi.a ti.ng into the 
lateral lower thoracic, and rib cage. He could not recall any 
symptoms or signs rciwerrirvj to the lower lumbar vertebral, col
umn, a .lumbar disc syndrome or radicular pa.i.n extending to the 
extremities.
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The Fund denied claimant's claim for a nev; injury on May 

22, 1977, stating it appeared that his back condition first 
occurred in April 1977 and progressively worsened without a 
nev7 incident.

The evidence indicated that while c 
for Maaco he was having some sort of heal 
a problem walking. Claimant missed subst 
v/hile at Maaco which one witness stated c 
was because of a back problem; The owner 
testified that v/hile claimant worked for 
ant limped, favoring his right leg. He s 
work required bending and lifting. He sa 
been a good v/orker up to the time that he

laimant v/as working 
t}) problem and he had 
antial time from v/ork 
laimant had told her 
of Sandy Auto Body 

him he noticed claim- 
tated that claimant's 
id that claimant had 
left his employment.

The Referee found claimant's claim against Sandy was not 
barred for failure to timely file a claim. ORS 656.265 provides 
that the employer shall be given notice no later than 30 days 
after the accident. Subsection (4) the/reof provides certain 
exceptions to his bar, one of which is v/here the.employer has 
not been prejudiced by the failure to give notice. The burden 
is on the employer to show that he was prejudiced by the late 
filing and the Referee found that the em.ployer had not shov/n 
that it was prejudiced by the’ late filing.

The Referee found that the evidence in the present case 
showed that following his injury in 1977 claimant first developed 
back symptoms follov/ed by radiating pain into his hip and leg.
She found that claimant's testimony was credible that the 
latter symptoms did not occur until approximately a week after 
the injury and this explained; why those symptoms were not related 
to Dr, Corrado by claimant.

m

' The Referee found that although claimant continued to work |his symptoms persisted and were continuous although they 
varied at times in intensity.' She found that the lay testimony 
indicated that claimant walked v/ith a liirip and complained of 
back problems prior to and from the inception of his work at 
Sandy Auto Parts. There was no evidence of an incident or injury 
which had occurred while claimant v/as employed at Sandy.

The Referee applied the rule stated in 4 Barson, Workmen's 
Compensa tion Law, Section 95.12 that the last injurious exposure 
rule(Shall be applied in successive injury cases and places full 
liability upon the carrier covering the risk at the time of the 
most;recent injury -that bears^ a causal relation to the disability 
except if a second injury takes the form merely of a recurrence of 
the first and if the second Incident does not contribute even 
sliglitly to the causafion of -the dis'abling injury, then the in
surer on the risk at the time of the original injury remains lia
ble for the second. She found that Ov/en Chevrolet and its carrier. 
Universal Underwriters, were responsible for claimant's present con
dition.
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On the question of r>enalties and attorney's fees due to 
clelciy on the part of the Fund in denyina the claim, the Refe^ree 
found that the Fund had not paid compensation to claimant withi.n 
lA days after it had notice or knov/ledqe of the claim nor did it 
furnish claimant with written notice of acceptance or denial of 
the claim within 60 days after said notice or knowledge. Notice 
and knowledge of the claim v/as had on January 27, 1978 when claim
ant w'ent to the employer's prem.ises v;ith his claim form yet no 
compensarion was paid to claimant and the denial was not issued 
until Hay 22, 1978. The Referee concluded that this v;as unrea
sonable delay and that claimant was entitled to penalties and 
attorney's fees.

The Referee found that Universal had already received a doc
tor's report requesting reopening which constituted a claim for 
aggravation prior to claimant's attorney's letter asserting a 
claim for aggravation, therefore,she concluded that Universal was 
not required to issue another denial of the sam.e claim. However,' 
claimant's attorney was entitled to an attorney's fee for prevail
ing on the denial of claimant's claim by Universal Underwriters.

On de novo reviev.q the majority of the Board finds that if 
the incident of April 22, 197'7 resuJ.ted in any injury at all, 
such injury v;as trivial. There is' no medical evidence to support
more than a back sprain and the relationship of that back sprain
to claimant's employment at Owen Chevrolet is questionable.

I
The claimant testified that he recited the "pickup bed" 

incident because he could not-think of anything else which could 
have caused his back symptoms.' Claimant missed a half a day of 
work due to the December 22, 1977•incident. He continued to work
although he claimed that his hip and leg pained him, hovjever, the
pain v;as not sufficent- to prevent him from continuing to work at 
his job and to work at Haaco ai:ter he v;as laid off by Owen.

Claimant was not terndnated by Ov.'en bec^iuse of any physical 
inability to do his v;ork, but rather due to lack of work avail
able. Claimant did some. congDlaini.ng at Haaco, but there is no 
indication that he lost any substantial time from w^ork and what 
time he did lose could not.be directly attributable to any par
ticular injury. Claimant v;as hospitalized but it was for a 
non-vvork-related problem.

As far as the nev; injury claimant alleged he sustained v/hile 
working for Sandy, the majority of the Board finds no evidence 
to support a conclusion that claimant sustained any new injury.
At best, there was merely a recurrence of the first injury, the 
origin of v/hich is doubtful.

m
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The majority of the Board finds that both the denial by 

Universal Underv/riters and the.^,denial by the Fund should be ap
proved. The mcijority of the Hoaird concurs with the Releree's 
determination that the Fund should pay penalties and attorney's 
fees as assessed and awarded by the Referee because of their 
failure to comply with the provisions of ORS 656.262(4) and 
656.262(5). They acjree that there was no need for Universal 
to issue another denial after receiving claimant's attorney's 
request. p

ORDER
The order of the Referee, dated September 1, 1978, is mod

ified.
The denial by Universal' Underwriters, dated January 26, 

1978, is approved.
Claimant's attorney is 'not entitled to the sum of $800 as. 

a reasonable attorney's fee to be paid him. by Universal Under
writers. !

In all other respects the Referee's order is affirmed.

m WCB CASE NO. 78-3049 May 24, 1979
EDWARD COX, CLAIMANT
Don G. Swink, Claimant's Atty,.
SAIF, Legal Services, Defense^ Atty. 
Request for Review by the SAIF 
Cross-appeal by Claimant

Reviev;ed by Board Members Wilson and McCallister.
The State Accident Insurance Fund requests review by the 

Board of the Referee’s order which granted claimant an additional 
award of 80° for 25% unscheduled low back disability. Claimant 
had been granted 32° for 10% • unscheduled low back disability by 
a Determ.ination Order dated April 7, 1978.

#

Claimant cross-appeals, contending that he is permanently and 
totally disabled.

Claimant, a driver for Tri-Met, sustained a compensable injury 
on October 17, 1977 v;hen, while getting into the driver's seat of 
his bus, he tv/isted and injured his back. He v.’as treated by Dr. 
Patton, an osteopathic physician, who diagnosed a left sacroiliac 
and lumbar strain superimposed on a prior lumbar fusion and deqen- 
eratjive osteoarthritis. Dr. Patton found claimant to be m.edically 
stationary and released him for work on December 16, 1977. He
felt| claimant had no more permanent disability than he already had 
prior to this injury.
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Claimant had sustained a-, compensable injury to his back in 
1966 which required a two-J.evel fusion. In 1969 claimant commenced^^, working for Tri-Met as a driver. Since that time claimant has suf-^^ 
fered an industrj.al injury to his lower back in 197.3 and to his 
right elbow in 1974. He recievedan award of 48° for 15% back dis- 
ability, but received no award of permanent disability for his el
bow injury.

Claimant was examined by Dr. Huesch, an orthopedic surgeon, 
at the request of Dr. Patton. He v;as also examined by Dr. Pasquesi 
at the request of the Fund. Both doctors found claimant to be med
ically stationary and stated that a great deal of his impairm.ent 
was attributable to his prior industrial injury.. In March claimant • 
'was referred to the service coordinator and in April the claim was 
closed.

Claimant was evaluated at Callahan Center in May 1978.
He was found to be very cooperative and well motivated. At the 
conclusion of his evaluation claimant was referred to the 
screening team for job search assistance or specialized on-the- 
job training. It was thought that claimant might be able to 
drive pilot cars,' which'he had intended to do after he retired. 
Claimant apparently received no assistance from vocational re
habilitation.

Claimant tried to drive his pickup to Bend to determine 
if he could make such a trip, but was forced to stop three or 
four times between Government'Camp and Bend to rest. Based on 
this experience claimant felt he would be unable to drive pilot 
cars.

All the doctors, who have treated and/or examined claimant 
agree that claimant cannot return to his former job as a bus 
driver, but believe that he possibly could return to a modified - 
job v.'hich would enable him to sit and stand at his choice.
Claimant attempted to find modified work with the bus company, 
but was unable to obtain it. Furthermore, Tri-Met v/ould not 
rehire claimant because he had not been released for full time 
work.

Claimant * s primary v/ork background has been driving truck 
or bus. Dr. Pasquesi says claimant needs a job which requires 
no repetitive bending, stooping, twisting or requires prolonged 
sitting in one position or lifting over 30 pounds. Dr. Pasquesi 
rated claimant's impairm^ent as 10% as it related to his 1977 
industrial injury. Dr. Patton, who originally thought claimant 
had sustained no permanent impairment, ^lgrGed with Dr. Pasquesi's 
a ssGssmen t. ' '
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The Referee fou.ncl that ciairaant, who was now 61, still had 

'the same chronic low back pair, with a sitting tolerance of 15-30 
minutes. He takes medication, wears a back brace and requires 
palliative care. Apparently his 1966 back fusion is solid. 
Claimant has a 5th grade education, -a 7th grade vocabulary and a 
4th grade reading comprehension. The tests which were given to 
him indicated he quaJ.ifies' for' nc occupational aptitude, patterns 
and has a low normal IQ. Although claimant has a vocationiil 
handicap he has been considered .ineligible.for .re training be
cause of his aae.

The Referee, taking into^ consideration these factors and 
Dr. Pasquesi’s assessment of the 10% impairment attributed to claim
ant's 1977 injury, concluded claimant had sustained an additional 
loss of wage earning capacity. Ciairaant was able, despite his 
many other injuries, to work sfeadily,until he was injured in 1977. 
The 1977 injury has precluded claimant from returning to his 
former job. ' -

m

m

The Referee, therefore, increased claimaiit' s ■ awa.rd of 
•/ 10% to 25% which made a total lOf 35% of the maximum for his 

unscheduled disability and the Referee stated that claimant 
should be'considered as having a total award of 50% of the 
maximum for unscheduled back disability (evidently he took in
to consideration the prior av;ard of 15% for cl^iimant's 1973 
low back injury).

The Board, on de novo review, finds that the Referee 
should not have considered the award made for the 1973 back 
injury. ORS 656.214(5) provides:

"In all other cases of.injury resulting in 
permanent partial disability, the number of 
degrees of disability shall be a maximum of 
320 degrees determined by the extent of the 
disability compared- to the v;orker before 
such injury and w’ithout such disability."

The courts have interpreted this subsection to distinguish un
scheduled disabilities from scheduled disabilities insofar as 
consideration of accumulative av/ards are concerned. ORS 656.222 
applies only to scheduled disabilities..

The Referee found that claimant's loss of wage earning 
capacity, justified an award equal to 35% of the maximum allov/able 
by statute. The Board finds that claimant has made every effort 
to find something within his limitations to be able to provide 
for himself; he did not v/ant to ask for compensation. He has 
a limited vocabulary, limi.te.d education, anci a low-normal IQ.
?lG is considered ineligible for retraining because of his age 
although it is conceded that he does have a vocational handicap.
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Although claimant had had prior injuries, some of them ser
ious," he had been able to vv-ork quite regularly and it was not 
until the incident of October 17', 1977 that he found that he v.’as. 
unable'to continue workir.q 'in the cccuoations in which he had -had 
experience, namely, truck driving and bus driving. ' .

The Board concludes that the cleiimant is entitled, to compen
sation for the loss of v,'age' earning capacity he suffered as a 
result of his October 17, 1977 injury that is greater than repre
sented by an av;ard for 35% of the maximum.

The Board does not fi.nd that the medical evidence in this 
record suppoirts claimant • s ' contention that he is permanently and 
totally- disabled. However, the medical evidence does indicate 
that claimant is entitled to an award equal to 50% of the m.aximum

#

to compensate him sufficiently for the loss of v;age earning capa
city sustained as the result of his 1977 injury- The limitations 
of movement placed upon claimant by Dr. Pasquesi alone preclude 
him from a large segment of the labor market and even prior to 
the 1977 injury claimant' s einpioym.ent potential was somev/hat lim- 
i ted. ■ '

The.Board concludes that claimant should be awarded an addi
tional 48° for 15% unscheduled disability. This gives claimant 
a total of 160° for 50% unscheduled low back disability resulting 
from his October 17, 1.977 industrial injury.

ORDER
The order of the Referee, dated October 30, 1978, iS'modified.
Claimant is awarded an additional 48° of a maximum'of 320° 

for 15% unscheduled low back disability.- This award is in .addition 
to all previous awards v;hi'ch claimant has been granted for his 
October 17, 1977 industrial injury. -

Claimant's attorney is awarded as a reasonable attorney's fee 
a sum ecual to 25% of the additional compensation awarded claimant 
by this order, payable but of said compensation as paid, not to exceed 53,000. ■ !

In all other respects the Referee's order is affirmed.
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Mav 24, 1979WCB CASE NO. 78-5361
THREASA NELSON, CLAIMiVNT .Emmons, Kylle, Kropp f< Kryger, 

Claimant|’s Attys.
Rankin, MCjMurry, Osburn, Gallagher 

& VavRcsky, Defense Attys. I 
Order-Of Dismissal

A request for review, havin-g been duly fi].ed with the 
Workers' Compensation Board in the above-entitled matter by 
the employer, and said request for review now having been, with
drawn ,

IT-I'S THEREFORE ORDERED that the request for review now pending be'fore the Board is hereby dismissed and. the. order of 
the Referee is final by operation of law.

V7CB CASE NO. 78-5361
ROBERT MICKLES, CLAIMANT Franklin, jBennett, Ofelt & Jolles, 

Claimant's Attys.Lang, Kleiln, Wolf, Smith, Griffith 
& Hallinark, Defense Attys. 

Request for Review by Claimant

May 24, 19.79

Revi owed by Board Menibers Phillios and McCallister.
Claimant seeks Board review of the Referee's order, v/hich affirmed, t'he Determination Order dated May 17, 1978 whereby 

claimant had been awarded temporary total disability compensa-
April 14, 1978 only.
Referee was v;hether the claim was 
be reopened for further,treatment 

the alternative, the extent of permanent partial disabil-

tion from January 17, 1978 to
, The question before the 

prematurely closed and should 
or, in 
ity. ,

: Claimant suffe.red a compensable injury on January 17, 1978 
when he slipped and fell vzhil.e working as a v/aiter.. Dr. Gripe-
Koven, an He opined

orthopedic surgeon, diagnosed an ac.ute lum.bar -strain. 
that no permanent impairment' v/ould result.
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On March 20, 1978 claimant v;as examined by Dr. Parsons, a 
■neurosurgeon, who diagnosed lumbar strain. He found no evidence 
of nerve root compression and indicated that if the symptoms _^did 
not improve a myelogram should be gone.' Claimant indicated he 
did not desire tO'undergo' a myelogram. Dr. Parsons told claimant 
that should the pain fail- to- iniprove and he changed his mind about 
the myelography claimant should' contact him:. He doubted claim
ant's problem was a luiabar nerve root compression and felt, the 
pain was on a muscular basis and should improve.

. -r i I Cl/■ • _ ,Claimant, however, did not respond to bed rest and physical 
therapv and returned to the care of Dr. Gripekoven whom he had 
seen on April 14, 1978. At that time Dr. Gripekoven, referring 
to Dr. Parson's findings of no significant neurological abnor
malities, stated that he. found fev7 significant objective find
ings on his examination of claimant. It was his opinion that 
claimant's condition had "plateaued" and he could be considered 
medically stationary. The doctor indicated that neither.physical

therapy nor bed rest had given claimant any relief, therefore, 
only further observation is necessary. He felt claimant could 
be employed on- a full time basis,'however, he should avoid heavy 
bending, -lifting, or repetitive stooping for an indefinite per
iod until his symptoms have improyed.

Claimant has a Bachelor's Degree in Physical- Education and- 
is presently v/orking on his Master's on a part time basis.' Ul- ' 
timarely, he hopes to cbta.in an administrative job. His v/ork 
experience has been primarily as a waiter and teaching tennis. 
Since his injury claimant has applied for several jobs. A couple 
of months prior to the hearing claimant went to work as a clothing 
salesman for J.C. Penney on a part time basis.

Claimant testifies he has constant- pain in his back and in 
the' back of his legs; that prolonged sitting bothers him and he 
has difficulty sleeping.

The Referee found that claimant was entitled to medical ser
vices for conditions resulting from his injury. He found it ap
propriate that claimant, if he desires further medical care and 
evaluation, should avail himself of the opportunity under the 
provisions of ORS 656.245 and it v/as not necessary to reopen the 
claim to allow claimant such treatment and evaluation. If the 
further treatment requires time loss, then the claim could be 
reopened based upon that evidence. The Referee concluded that 
at present there' was insufficient medical evidence to make a 
decision on reopening. -

m
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The Referee found that the medical evidence did not estab
lish any permanent impairment He found -Dr. Gripekoven's rec
ommendation for avoiding certain activities was based on the assumption! that the condition ^would improve and Dr. Parsons v/as 
in agreement. Therefore, the [-Referee concluded that claimant had failed| to prove that he had sustained any permanent disabil
ity as a result of the incident of January 17, 1978 and that he .was not entitled to any^additional time loss benefits beyond 
those awarded him by the Determination Order of May 17, 1978,

The 'Board, on de,novo review, notes that Dr. Gripekoven, both in hit report to the carrier on April 14, 1978, which 
proceeded |the Determination Order, and in his report.of Septem
ber 12, 19|78, which was subsequent thereto, indicated that claim
ant should avoid certain activities for an indefinite period until his Isymptoms improved (emphasis supplied).. This indicates 
to the^Board”that, in Dr. Gripekoven's opinion, claimant was not 
"medicallY| stationary" as such words are used as a term of art 
in-Workers' Compensation Law. Dr. Gripekoven evidently believed 
that claimant's symptoms would improve.

The Board concludes that the claim, therefore,, was. pre- , 
maturely closed and should be, remanded to the employer and its 
carrier to be accepted and for the payment of compensation, as 
provided by law, until the claim is properly closed pursuant to 
the provisions of ORS 656.268.

ORDER

The order of the Referee, dated October 13, .1978, is re
versed .

The Determination Order, dated May 17, 1978, is set aside 
and claimant's claim is remanded to the employer and its ca.r- 
rier^to be accepted and for the payment of compensation, as pro
vided by law, comniencing on January 17, 1978, and until the claim, 
is closed pursuant to ORS 656.268.

Claimant's attorney is awarded as a reasonable attorney's fee a sum|equal to 25% of any additional compensation claimant 
shall receive as a result of this order either for temporary total 
disability or permanent -partial disability or both, payable out 
of said compensation as paid.' If claimant shall receive compensation! only| for temporary total disability, the fee shall not exceed 
$750; if claimant receives permanent partial disability as well 
as temporary total disability the maximum shall be $3,000.
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WCB CASE NO, 78-4704
EARLENE R. SHORT, CLAIMA^]T 
Joseph C. Post, Claimant's Atty, 
Bruce A. Bottini, Defense Atty.
Order Of Dismissal

May 24, 1979
m

OnV-April 12, 1979 a Referee entered his order affirming 
the denial issued by the carrier.

On May 14, 1979, according to the United States Postal 
Service postmark.on the envelope addressed to the Workers' Com
pensation ' Board, claimant, recues ted review of the Referee’s 
order. • c • ’ ’ i' .

More than 30 days have passed from the date of the issuance 
of the Referee's order, therefore, :the order is final by opera
tion of lav; and claimant's request for reviev; must be dismissed. 
ORS 656.289(3). ,

IT IS SO ORDERED.

WCB CASE NO. 78-4594
: I

GORMAN R. SMITH, CLAIMANT 
Guy A, Randles, Defense. Atty.
Request for Review by Claimant

May 24, 1979 m

Reviewed by Board Members Phillips and McCallister.
Claimant seeks Board review of the Referee's order which 

approved the employer's denialjdated July 11, 1978 of his 
claim for aggravation.

Claimant, at that time a 59-year-old welder, suffered a 
compensable injury to his left iliac crest on May 15, 1972 when 
a steel plate fell againstihis side. He was seen by several 
doctors and it v;as determined that there was no left -thigh nerve 
injury nor was there a possibility of a femoral hernia.

Dr. Mason, at the Callahan Center, diagnosed a healed con
tusion of claimant's left anterior ilium, left hip and leg with 
questionable residual neuralgia and marked emotional overlay v%rith 
exaggeration of. symptoms and disability. He found no degenerative 
arthritis of the left hip .secondary to the contusion. Dr. Gritzka, 
claimant's treating physician, agreed v;ith Dr. Mason.

The claim was closed by a Determination Order dated June 1 
1973 whereby claimant v;as awarded 30° for 20% loss of the left 
leg. -230-
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Claimant did not require medical attention until April 1974 

when he-wals examined by Dr. Kayser/ who found claimant's hip and 
lea pain out of proportion to the objective findings. He did say, 
however, tlhat claimant might have a slight problem with a nerve 
root .compression which he attributed to claimant's spinal fusion 
from a previous industrial injury.

Dr. Seres examined claimant in May 1974. He felt that claim
ant did not need further medical care.

Claimant did not seek further medical treatment until 
January 1977 when he again saw Dr. Seres who reiterated his 
earlier opinion and attributed claimant's symptoms to degen
erative arthritic changes in his back.

In February 1978 claimant was examined by Dr'. Frank B. 
Smith who detailed claimant's^ present complaints and symptoms 
and concluded that they suggested an aggravation to the condi
tion caused by an injury sustained in 1956. In 1960 claimant 
had a spinal fusion as a result of this injury. Dr. Smith 
specifically stated that claimant's symptoms and findings could 
not be related to the industrial injury of May 15, 1972.

In May 1978 claimant was seen by Dr. Sirounian who diag
nosed a possible causalgia of the left lower leg and asked that the claim|be reopened. ■ He suggested that another medical opin
ion be obtained. The carrier^, in July 1978, arranged for claim
ant to be

Dr.
examined by Dr. Pasquesi.
Pasquesi had examined claimant just before the Deter

mination Order of June 18, 19;73 and in his report' of August 1978 he stated I that claimant's condition was no worse than it had 
been at the time of claim closure.

m

' On July 11, 1978 the carrier denied claimant's claim for 
aggravation on the basis that there was no evidence to support 
it.

The Referee found that claimant had not worked since his 
1972 injury. However, she found no medical evidence to demon
strate that claimant's condition had worsened since the claim v;as closed in|june 1973. Dr. Sirounian had said that claimant could 
benefit from treatment but he had not seen claimant prior to 1978 
Dr. Pasquesi had examined claimant subsequent to Dr. Sirounian 
and the Referee found that he was in a better position to deter
mine whether claimant's condition had worsened.

! The Referee felt that if Dr. Sirounian's treatment was 
benefiting claimant such treatment could be provided under the 
provisions of ORS 656.245. She found no medical verification 
for claimant's testimony that his leg condition had worsened.

I The Referee concluded that claimant had failed to. establish! that he had suffered an aggravation of his 1972 industrial 
injury and she upheld the denial.' ! -231-



The Board, on de novo review, concurs.with the findings 
and conclusions of the Releree. ■ Dr. Pasouesi unequivocally 
stated that clairaant’s condition was no worse at the present 
time, than it had been at the time of claim closure. He v/as the 
physician who was -in the best position to make such an evaluation 
because he had first-examined claimant just prior to the entering 
of the .Determination Order on June 18, 1973 and again in August 
1978 .

ORDER
.The order of the Referee, dated Noven\ber 3, 1978, is affirmed

WCB CASE NO. 78-474
T

VICTOR A. VANDERSCHUERE, CLAIMANT 
John R.' Sidman, Claimant's Atty., 
SAIF, Legal Services, Defense Atty. 
MacDonald, Dean, McCall-ister 

Snow, Employer's Attys.
Request for Review by Claimant

May 24, 1979

Reviewed by Board Members Phillips and McCallister.
' ' 'Claimant seeks review by the Board of the Referee's order 

which found that claimant failed to present any evidence that an 
aggravation claim had been_ filed or that it had been denied, 
therefore, he could not prevail'and dismissed the proceedings.

.The claimant suffered a compensable injury to his low back 
on May 25, 1971. A laminectomy a.nd discectomy at L4-L5 level 
was performed on September 14,.•19:72. Claim.ant recovered and 
was released to return to work on-March 23, 1973 and the claim 
was closed by a Determination' Order dated March 20, 1973 which 
awarded claimant 32° for 10% unscheduled low back disability.

Claimant testified he continued to work at his former oc
cupation as a mechanic for•approximately one year but his symptoms 
increased so he became a se.lf-emplbyed dairy farmer.

On May 28, 1974 claimant was again admitted to the hospital 
complaining of low back pain sustained while he v/as squatted down 
removing the inflations from one.of his dairy cows. The claim 
■was not reopened but tiie^Fund accepted responsibility for the 
exacerbation.. In October' 1974 •claimant notified Dr. Nash he was 
not using any m.edication and v;as,able to perform all of his work 
by utilizing modified techniques. ' Dr. Nash stated that claimant 
sym.ptoms had been completely resolved.
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•• On June 26, 1977 claimant was admitted to Tillamook Hospital 
with acute lov/ back symptoms- had occurred when he and two
other persons attempted to roll a .sick cow which was lying on 
its side ilnto a normal recumbent, prone position. This activity 
caused a recurrence of claimant's low back pain.

The Referee found no evidence as to what information 
relative to the June 26, 1977 incident was furnished to the 
Fund but tha^t on January 10, 1978 claimant had requested a 
hearing v/hich could be construed as a request for hearing on 
aggravation. On March 1.4, 19,78 another request for hearing was 
filed setting forth substantially the same issues and enclosing 
a report' from Dr. Nash, dated January 11, 1978, addressed to 
claimant's attorney. ' There also was a copy of a letter alleged 
to have been directed to the Fund claiming aggravation. The 
transmittal letter alleged, "This [request for hearing] is a 
claim for jaggravation, but because of the- time factor, claim
ant cannot follov; the procedure prescribed in ORS 656-273 [sic]. 
Claimant's aggravation time expires March 19, 1978".

•A supplemental request for hearing was filed on March 31, 
1978 which alleged that claimant's aggravation claim had been
denied on March 23, 1978.

The Referee found that although the copy of the letter al
leged to be an aggravation claim v/as attached to the second request forjhearing, that document v;as not offered or admitted into 
evidence and the fact that it w'as appended to the request for 
hearing did not elevate it to the status of evidence.. At best, 
it could be only construed as part of the pleadings.

The Referee stated that if he were to assume that a claim 
had been filed, .there v/as no evidence that it was ever denied. Although 4he supplemental request for hearing alleged a denial 
had been issued on March 23, 1978, the alleged denial was not 
offered into evidence.

The Referee concluded if a request for hearing v/as filed 
as a ,substitute for an aggravation claim, it was.ineffectual. 
Claimant Aad stated he could not follov/ the statute because the 
time was running out within which he-could file his claim for 
aggravation. The Referee stated that ORS 656.273(2), made the 
filing of a claim for aggravation mandatory; if it was not filed 
the claim could not be allowed. Had claimant filed a claim for 
aggravation instead of a request for hearing on January 10,
1978 ,the Fund would have, been required to accept or -deny v/ithin 
60 days, well w'ithin the aggravation period. The Referee went 
on in great detail as to the procedu.ral problems but never de
termined the merits in his order.
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The Board, on de novo review, finds that the Referee raised 
issues not raised or discussed by the parties at the hearing, namt.,^^ 
whether a claim for aggravation v/as' filed and, if so, whether the 
carrier denied such claim based upon certain assumptions which are 
not necessarily supported by fact... He has dealt solely wirh a 
procedural aspect of this case and dismissed it without allowinc 
either party to present., its case on the merits therof.

The Board concludes that this hearing has not been com
pletely and sufficiently developed or heard by the Referee, 
therefore, pursuant to the, provisions of ORS 656.295(5), the 
matter should be remanded, to the Referee to make a determina
tion on the merits of this, case.

ORDER
The order of the Referee, dated November 17, 1978, is 

hereby remanded, pursuant to the provisions of ORS 656.295(5),. 
to the Hearings Division of the Workers' Compensation Board, 
and more specifically to Referee .Rage Pferdner, to make a decision on the merits of tHe above entitled matter and to enter 
his Opinion and Order thereon.

WCB CASE NO. 73-1308 May 24, 1979
ARCHIE E. WHITMAN, CLAIMANT 
Robert S. Gardner, Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Request for Reviev*; by the.. SAIF, ;

Reviewed'by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests Board review 

of the Referee's order'Which found claimant to be entitled to 
compensation foi: permanent total -disability as of October 26, 
1978, the date of his order.

Claimant suffered a compensable injury on January 28, 1976 
when the peeler core truck he was driving was struck, by a log 
truck. Claimant v/as iirmiediately taken to the Albany General Hos
pital and his injuries were diagnosed as scalp laceration and 
contusion of the forehead. Cl.aimant v/as discharged and subse- 
quent.ly adrni.tted to New Lincoln j Hospi tal in Toledo whe.re he was 
treated by Dr. Luce and also, seen by Dr. Kent and Dr.-Mason.
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5 priinciry treating physician, upon be- 
claimant would not be able to do any 

:'ype labor cue primar'i'iy tc subjective back symptoms and 
his estabiished past history of back probJ.ems and injuries. He. 
stated his^ opinion that claimant was permanently and totally dis
abled and such disability v;as'related to the industrial injury. 
Depositions were also taken from Dr. Ackerman and Dr. Post.

Dr. Mason, claimai^t'. ing'depose|d concluded that 
physica1

Dr. Scheinberg sav; claimant on December 23, 1976; claimant 
was at that time complaini.ng of pain in the low back and right 
knee. Objective findings v/ere! minimal to substantiate the subjec
tive sympiioms related to the right knee but Dr. .Scheinberg did note 
tenderness with direct pressure over the patella. As noted in 
Dr.' Scheinberg's report, claimant had been hospitalized at least
ten times 
treatment

prior to January 25, 1977 and extensive conservative 
v/as afforded claimant. Traction and therapy apparently

did not seem to benefit claimant but his medical problems made
effective 
tion file

rehabilitation impossible. The vocational rehabilita- 
was closed on February 2, 197.7 because claimant felt he

was permanently disabled and uiiable to become employe.d.

On April 8, 1977 the claim was closed by a Determination • 
Order which av;arded claimant compensation equal to 112° for 35% 
unscheduled low back and neck disability and 7.5° for 5% loss 
of the left forearm.

On May 6, 1977 a left ulnar nerve study was performed; it 
v;as noirmal. On June 6, 1977 claimant v;as admitted to the Good 
Samaritan Hospital in Portland for an evaluation. His claim 
was reopened and compensation for temporary total disability was commenced I and continued through November 14, 1977. While in 
Good Samaritan Hospital, Dr. Post, on a consultation basis, found bilateral I trochanteric bursitis. He stated that claimant's abil
ity to return to work depended primarily on his spinal problem. 
The final 
secondary

diagnosis of lumbar spondylosis, v;ith hypertension as a 
diagnosis, was made by Dr. Gutnisky at the time claimant 

was discharged from Good Samaritan Hospital.
Claimant v/as also examined by Dr. Harwood, chief medical 

consultant for the Fund. He reviewed most of claimant's*medical 
history and found claimant's predominant compl^lints apparently 
were in the ’thighs in the region of the haiiis-fcring muscles on 
most of the range of m.otion movements. He felt that claimant had sustained|a musculolig’amentous strain in the sacral region v/hich 
was superimposed on his previous spinal fusion {claimant had had 
a fusion_ in 1958 and another fusion at a different level in 1961), 
but that his obesity was not only an aggravating factor but 
somewhat causal factor of degenerative osteoarthritis, v/hich, 
apparently liad been v.?orsened by the above and aggravated by a 
pre-existing lijnl:)ar spondylosis. Ho did not feel that the Fund • 
was responsible for the degenerative osteoarthritis nor the
obesity conditions, 
ically stationary.

He felt that claimant's condition v;as med-
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claimant's .claim v;as again closed by a Second Determine lion ^ 
Order dated February 8, 1978. which granted claimant compensation ^ 
for additional temporary total disability,from June 5, 1977 through 
November 14, 1977 but no additional,compensation for permanent
partial disability.

Dr. Post had stated that the trochanteric -bursitis was un
likely to be a source of long-teriu disability and that, claiman t' s 
spinal problems were much more significant. He sav; claimant af
ter, the' issuance of the Second Determination Order because of 
claimant's complaints of ir-creasing symptoms in,his left foot 
which would become nurni:; and his left leg which v/ould collapse.
He also v/as complaining ^jt that time of chronic back and bilat
eral leg pain, v;orse on the left. Dr. Post found no specific 
neurological defici t whic;h would require surgical intervention.

Dr. Ackerman's deposition, upon which the Referee ap
parently relied heavily, contained his opinion that claimant 
was suffering from an organic brain syndrome, probably post- 
traumatic. It was Dr. Ackerman's conclusion that claimant was 
neither malingering or "gold-bricking". After taking into 
consideration claimant’s age and physical condition, Dr. Acker
man stated that it was "extremely! unlikely anyone would hire 
him [claimant]".

The Referee concluded, based on all the direct examina
tions of Dr. Ackerman, that all .of claimant's incapacities were 
job-related in Dr. Ackerman's opinion, although the cross-examina
tion might raise doubts about the onset of the mental problems 
and neurosis as to the specific date. However, the Referee's 
impression was that Dr. lickerman related the problems .to the last 
injury of January 28, 1976. The' evidence indicates that claimant 
had functioned for a long time prior to his particular incident.

There was additional testim.ony• received from persons v/ho 
were acquainted with claimant. The Referee did not detail all of 
the injuries, treatm.ent, and miseries suffered by claimant both 
before and after his January 28,. 1976 injury. He felt that would 
unduly lengthen his order., '

He did find that claimant was credible as was his wife who 
corroborated claimant's contentions that he was physically incap
able, on account of back and leg .pain, from doing any v/ork of a 
suitable cind gainful type on a regular basis.

The Referee felt that the opinions of Dr. Post and Dr. Mason 
were sufficient to convince him that claimant's low back and cer
vical problems 'were brought to a’, iobally disabling category by the 
injury sustained on January 23, 1976. He found that the headaches 
suffered by claimant were associated with the cervical condition 
and that Dr. Ackerman saapported' the contention that claimant could' 
neither return to his prior jobs nor be retrained for ciny other 
type of employment.
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- The Refe.i:ee concluded that the col.lision on January 28, 1976 
destroyed claimant, who had wdrhed up to that incident despite 
prior injuries. He did not reject Dr. Scheinberg's testimony 
which indicated.that claimant had lost approximately 50% of the 
use of his| back due to the lumbar problems but stated that it 
'must be weighed with all the medical testimony and that the 
testimony' of Drs. Mason, Post .and Ackerman were more persuasive.
He held that since Dr. Ackerman was a psychologist his written 
reports w'ere not admissible as "medical" or "vocational" reports, 
however, the deposition of Dr. Ackerman, without the attachments, 
constituted evidence from a--psychologist.

The Board, on de novo review, reaches the same conclusion 
as the Referee, namely, that the medical evidence is sufficient, when consi|dered with claimant's age, W'ork background education 
and adaprability for retraining, to justify a conclusion that claimant ils now permanently and totally disabled.

Claimant cross-appealed, stating that his permanent total 
disability should have commenced earlier than the date of the ■ 
Referee's order. The 'Board finds no justification for this con
tention.
/ ■ . -ORDER

The order of the Referee, dated October 26, 1978, is af
firmed., ■ ,

Claimant's counsel is awarded as a reasonable attorney's 
fee for his services at Board,review the sum of $350, payable by 
the State Accident Insurance Fund.

SAIF CLAIM NO. AC 408279
NORMAN L. WILSON, CLAIMA.NTSAIF, Lega^l Services, Defense ' Atty.
Own .Motion' Order 1 .

May 24, 19.79

Claimant suffered a compensable injury to his right ankle- 
on November 17, 1972. The claim was last closed by stipulation 
on April 25, 1977.

On April 25, 1979 Thomas Martens, M.D., admitted the claimant 
to the Good Samaritan Hospital at Corvallis, Oregon for surgery, 
consisting! of com.pression arthrodesis, right talocrural joint.
The claimant requested that his claim be reopened. Aggravation 
rights under the above claim expired on June 3, 1978.
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The Fund forwarded copies of various documents, including 
the operative report of. D,r., Martens of April 25, 1979 , to the Boarri_^ together with a cover letter indicating it would not oppose reopen--^^ 
ing. ■ ,

The Board, after consideration of the evidence before it, con
cludes that the claim should be reopened.

.ORDER ■
Claimant's claim is remanded to the State Accident Insurance 

Fund for reopening of his claim commencing on April 25, 1979 and 
until the claim is closed pursuant to ORS 656.278.

SAIF CLAIM NO. ZC 213127
CAROLYN TURAN AIRRINGTON, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

May 25, 1979

Claimant suffered a compensable injury to her low back 
on October 24, 1969 when she caught the dead weight of an 
obese patient and fell to the floor with her. She saw several 
doctors who generally felt she had a functional overlay problem. 
After an attempt at vocational rehabilitation her claim was closed 
on July 8, 1970 with time loss benefits only.

Claimant saw Dr. Tsai in 1971 who said claimant's low back 
complaints went back several years prior to the injury. By Stip
ulation, dated February 17, 1972, she was granted compensation 
for 15% unscheduled disability. She aggravated her back in 1973 • 
and a laminectomy was done^on April 6, 1973. Her condition did 
not improve and an interbody spinal fusion was done in February 
1974. After retraining, her claim was closed on December 23,
1975 with an additional award of 5% for 20% total. A July 29,
1976 Stipulation granted an additional 20%.

i 1Claimant was involved in an automobile accident in February 
1976 and aggravated her back. The Fund reopened her claim for 
additional time loss as of November 22, 1976.

Claimant was hospitalized in March 1978 v;here Dr. Hanbery 
explored the nerve roots, at L4-5-S1 and did not find them, com
pressed. Dr. Brown indicated that the earlier fusion had failed 
and he'performed a posterior-lateral fusion which is now felt to 
be solid.

-238-



m

m

• . *

■ Claimant, at present, has few complaints and it is felt that 
she could jperform light work., .She is physically- able to .perform _ 
the work she was trained for.-

■ The.'Fund requested a determination of claimant's present
disability. The Evaluation Division of the V^orkers' Compensation 
Department finds that claimant has finally attained a good surgi
cal result: and has a satisfactory vocational outlook and, there
fore, she;has been adequately compensated by the award for 40%. 
Claimant is entitled to compensation- for time loss from November 
22, 1976 tlhrough April 18, 1979. :

The Board concurs in this recomm.endation 

ORDER
Claimant is hereby granted compensation for temporary 

total disability from November 22, 1976 through April 18, 1979,
less time worked.

Claimant's attorney has’already been awarded a reasonable 
attorney's fee by the Own.Motion Order of February 16, 1979.

WCB CASE NO. ^ 78-4973 May’25, 1979
BURLIN FOWLER, CLAIMANT '
Spence, O'iNeal & Banta, Claimant's Attys. 
SAIF, Legal Services, Defense-Atty. 
Request for Review by Claimant

' Reviewed by Board Members Wilson and McCallister.
Claimant seeks review by the Board of the Referee's order 

which affirmed the Determination Order dated June 27, 1978 grant
ing claimant 7.5® for 5% partial loss of his right leg. Claimant 
contends his disability is greater.

Claimant suffered a compensable injury oh August 2, 1977 
while employed as a choker setter. The injury occurred when claim- • 
ant slipped and fell. He continued'working on steep ground setting 
chokers fpr approximately one- month at which time he was seen and 
released for work by an osteopathic physician. Claimant was then 
laid off and worked on a construction job for one day and.was laid off againJ He drew unemployment and in late October 1977, due to 
a clicking, snapping and instability in his knee, sought medical 
care fromjDr. Woolpert, an orthopedic Surgeon, who perform.ed.a medial' 
meniscectomy in February 1978;. • , . .i
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Claimant made good improvement after the surgery and in May 
1978 Dr. Woolpert made a closing report, stating claimant had•some 
atrophy, excellent range of motion, no significant pain and no sig
nificant swelling. In general claimant had no problems of any 
significance. Dr. Woolpert did note that claimant commented that 
walking on steep ground for more .than an hour or two" would cause 
his leg to become fatigued. Based upon that complaint the doctor- 
felt claimant should not return to work in the woods but concluded 
that he was capable of doing other types of work. He described 
claimant’s disability as minimal. '•

In June 1978 claimant obtained his present job pulling veneer 
on the green chain. This job, although requiring fast repetitive 
twisting and bending movements, required no heavy lifting. Claim
ant is on his feet during the entire shift except for regular 
breaks. He works 10 hours a day four days a week. Claimant 
stated that a couple days a week he has some discomfort at the

m

end of'his shift, however, claimant's foreman testified that 
claimant has made no complaints concerning his leg and did not 
appear to be limited and disabled, in any way. In fact, the 
forem.an was not aware that-claimant had a knee injury until 
he was told about it by an investigator for the Fund. Claimant 
has lost no time from his present job because of his leg prob
lems nor is he taking medication'nor seeking medical attention.

Claimant's only complaint is that he has some loss of 
strength which he feels keeps him from returning to work in 
the woods. Apparently, Dr. Woolpert agrees that he should not 
return to work in the woods but still maintains that the dis
ability is minimal.

The Referee found that claimant continued to work after 
the injury as a choker setter on steep ground and did not vol- '
untarily leave his employment. According to the medical evidence 
claimant's symptoms at that time were significantly v;orse than they 
were after his surgery. He was unable to understand how’ claimant 
was able to work better in the woods before the surgery than he 
was at the present time. Based upon Dr. Woolpert's assessment of 
claimant's disability, 'the Referee felt that claimant had been 
adequately compensated for his loss of function of the right leg 
by the av;ard' of 7.5°.

The Board, on de novo review, finds that although Dr. Wool
pert did state that claimant's■disability was minimal, neverthe
less, he felt that claimant should not return to work in the 
woods. Such an opinion would indicate claimant had suffered more ; 
than just minimal loss function of his right leg as a result of 
the injury. Assuming, however, that claimant's loss of use of the 
leg is minimal, it should be rated at the top of the range for min-^^ 
imal disability. Therefore, the Board concludes that claimant 
is entitled to an award equal to 15° for 10% loss function of the 
right leg.
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f ied.

ORDER 
1 •The order of the Referee, dated November 14, 1978, is modi-

Claimant is awarded 15° of a maximum of 150° for 10% partial 
loss' of his right leg. This award is in lieu of the award granted 
by the Determination Order dated June 27, 1978, which had Been 
affirmed by the Referee in his! Opinion and Order.

Claimant's attorney is hereby granted as a reasonable at
torney's fee for his services at Board review a sum equal to 25% 
of the•increased compensation granted by this order, payable out 
of said compensation as paid, not to exceed $3,000.

CLAIM NO. C604-10309 HOD May 25, 1979
FRANK GILLENWATER, CLAIMANT 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe,' Defense Attys.
Own Motion Order

On April 17, 1979 claimant requested -the Board to exercise 
its own motion jurisdiction pursuant to ORS 656.278 and reopen 
his claim for an industrial injury suffered on November 24, 1969, 
while in the employ of Gunderson Brothers Engineering Corporation. 
The carrier on the risk at the time was Liberty Mutual Insurance 
Company.

■The claim was accepted and closed by a Determination Order 
dated,January 26, 1970 whereby claimant was awarded compensation 
for time loss only. Claimant's aggravation rights expired on January 25j 1975^

On April 24, 1979 claimant was advised by the Board that it 
would be necessary to furnish it a current medical narrative re
port establishing that his pre'sent. physical condition has worsened 
since January 26, 1970 and that his present condition v/as attri
butable to the injury of November 24, 1969.

On May 2, 1979 the Board' received a report from Dr. BruceB. Pace, a-|chiropractic physician, who had seen claimant on April 
11, 19,79 for the purpose of evaluation and treatment for injuries 
claimant sustained in an on-the-job accident on April 10, 1979.
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On May 4, 1979 the Board furnished the carrier a copy of the ^ 
report of Dr, Pace. The carrier was asked to advise the Board of 
its position with respect to claimant's request within 20 days.

On May 9, 1979 the carrier, by and through its attorney, ad-' 
vised the Board that its claim file for claimant's November 24,
1969 injury contained a report from Dr. Tilden, a chiropractic 
physician, dated November 26, 1969, which indicated claimant sus
tained a low back strain; also a report from Dr. Tilden, dated 
January 14, 1970 indicating release of claimant to return to reg
ular work as of December 8, 1969 with no permanent disability, and 
the Determination Order dated January 26, 1970 which granted claim
ant time.loss benefits only.

The carrier objected to the request, stating that the 
claim was 10 years old, it involved a minor low back strain 
with very little, if any, objective evidence of injury. In 
their opinion claimant apparently has had a recurrent low back 
strain which needs chiropractic treatment which-occurred "on 
the job" by his treating physician's own words. The carrier 
disclaimed responsibility for any-further medical care and treat
ment and asked the Board to deny.claimant's request for own 
motion relief.

The Board, after reading all of the medical documenta
tion, finds absolutely nothing to connect claimant's present 
condition with his 1969 injury. Dr. Pace's report'indicates 
he was treating claimant for an on-the-job accident which oc
curred on April 10, 1979 and in His-report he refers to a prior 
low back injury which claimant sustained while working at FMC 
Marine and Rail Equipment in November 1969; however, there is 
nothing contained in his report which indicates that claimant's 
condition has worsened since the Determination Order was issued 
on January 26, 1970.

The Board concludes that 10 years have passed and there is 
no evidence of any intervening treatment for claimant's condition 
until he was seen by Dr. Pace in April 1979. Therefore, the Board 
concludes that there is no justification for granting claimant's 
request for own motion relief at this time.

ORDER
Claimant's request that the Board exercise its own m.otion 

jurisdiction pursuant to ORS 656.278 and reopen his claim for 
an industrial injury sustained Noyember 24, 1969 is hereby de
nied.

m

m
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WCB CASE NO. 78-4898

JAMES F. HOLMES, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O’Leary, I Claimant’s Attys. 
Newhouse, Foss, Whitty & Roess, 

Defense Attys. j'
Request for Review by Employer

May 25, 1979

. Reviewed by Board Members Wilson and McCallister.
The employer seeks review by the Board of the Referee's 

order which granted claimant 80® for 25% unscheduled disability.
Claimant, a 32-year-old directional cutter, suffered a com

pensable injury to his low back and left hip on April 11, 1975 
when he slipped off of a log. ; On August 27, 1975 Dr. Matter! 
performed a partial laminectomy, foraminotomy and excision of 
nucleus pulposus at L5-S1 on the left. Claimant returned to the 
same job for the defendant on October 27, 1975. Except for a 
period of ten days in April 1978 claimant has missed no time from 
work.

m

Claimant's claim was closed on June 8, 1978 by a Determin
ation Order which granted claimant an award of 32® for 10% unsched
uled disability.

The claimant has intermittent pain in his back and leg which 
flares up when he overdoes such-activities as walking, standing 
on concrete or riding on a rough road. He must be careful of his 
footing while walking on uneven terrain. His work involves the falling of| trees which requires him to move from tree to tree, 
sometimes over rough ground. He uses two saws. He and another 
employee carry a jack weighing 140 pounds as part of their job.

Claimant has a high school education and has completed two 
years of college. He worked as a surveyor for defendant for six 
years before becoming a head directional cutter.

Claimant rests his back 'at v/ork during the day. Over-exertion produces a|left leg "charley-horse". When he suffers a flare-up 
he wears his back brace. This inhibits his movements and rubs sore 
spots on.his body.
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The Referee concluded that should claimant lose his present 
job he could be expected to have some difficulty securing another 
because of his symptoms, history of back injury and the telltale 
laminectomy scar. On the other hand, claimant's successful return 
to his same employment was evidence' of a rather good result from 
the surgery. The treating doctor-has described claimant's physi
cal impairment as m.inimal. Claimant has a good education and, in 
addition to logging, has’worked'as a surveyor. After considering 
all of the factors bearing on claimant's earning capacity, the 
Referee concluded that claimant.would be entitled to 25% of the 
maximum allowable for an unscheduled disability. The Referee 
stated that claimant would be entitled to substantially more if 
he were not successfully employed in his same occupation;

m

al evidence that' 
r. Matteri, claim- 
idual' disability 
4 years of edu- 
same type of work 
very little work 
surgery. The 
day and there is 
imant is now 
ndustrial oc-

The Board, on de novo review, finds no medic 
would justify the increase made by the Referee. D 
ant's treating physician, described claimant's res 
as of April 11, 1978 as "minimial". Claimant has 1 
cation; he is only 32 years old. He is doing the 
that he did prior to his injury and he has missed 
as a result of that injury since his return after 
evidence indicates he is able to put in a 12-hour 
nothing in the record which would suggest that cla 
precluded from any segment of the broad range of i 
cupations because of his injury.

Claimant has an exemplary v;ork record. He is well-educated 
and highly motivated. He has proven he can do his job as a direc
tional cutter which is a very strenuous and heavy form of employ
ment. These factors indicate that he has suffered only a small loss 
of wage earning capacity.

The Board concludes that the award granted by the Determination 
Order adequately com.pensates claimant for his loss of v/age earning 
capacity which resulted from his industrial injury.

ORDER
The order of the’Referee, dated December 21, 1978, is re

versed.
The Determination Order, dated June 8, 1978, is reinstated 

in its entirety.
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PATRICIA ENGLISH KEZAR,- CLAIMANT 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe,' Claimant's Attys.
Own Motion Order

CLAIM NO. C604-13464 ' ' May 25, 1979

Oh February 2, 1979 an Own Motion Determination was 
entered in the above entitled matter whereby claimant was 
granted compensation for temporary total disability from 
March;20, 1978 through October 22, 1978 and 32° for 10% 
unscheduled disability.

On February 8, 1979 the Board received from claimant, 
by and through her attorney, a request to reconsider the 
Own Motion Determination, stating that claimant's medical 
condition was not currently medically stationary. Claimant, 
at that time, was receiving treatment from Dr. Hauge who was 
awaiting authorization from the carrier to allow him to hos
pitalize and perform surgery on claimant. The letter from 
claimant's attorney also questioned the jurisdiction of the 
Board to enter an Own Motion Determination in this case, 
however, that is not before the Board and is only mentioned 
to indicate the cause for the delay in the action being taken 
on this matter.

After the exchange of correspondence between 
counsel for claimant, counsel for the carrier and the Board 
relating to the jurisdictional question, the Board was advised 
on May 14, 1979 that the carrier would not resist further med
ical treatment being afforded claimant by Dr. Hauge nor would 
it oppose any proposed surgery.

The Board, having read Dr. Hauge's report, which was 
based upon his examination of claimant on December 27, 1978, 
concludes that the motion to reconsider should be granted and 
the Own Motion Determination dated February 2, 1979 should be 
set aside and held for naught. It further concludes that

claimant should be granted compensation, as provided by 
law/ commencing on December 27, 1978, the date claimant 
was first examined by Dr. Hauge, and until the claim is 
closed pursuant to provisions of ORS 656.278.

ORDER
The Own Motion Determination, entered on February 2, 

1979, is hereby set aside.
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Claimant's claim is remanded to the carrier to be 
‘accepted and for the payment of compensation, as provided by 
law, commencing on December 27, 1973 and continuing until the 
claim is closed pursuant to the provisions of ORS 656.278,

The compensation for temporary total disability awarded 
claimant by the Own Motion Determination of February 2, 1979 
has been paid. The carrier is entitled to offset any payments 
made to claimant for pcrraanent partial disability as a result 
of the Own Motion Determination against compensation for temporary 
total disability awarded'by this order.

Claimant's attorney has been av^arded a reasonable attor
ney's fee pursuant to the Stipulated Order of,Dismissal dated 
August 24, 1978.

#

CLAIM NO. D53-135664 May 25, 1979
ALFRED J. MERRITT, CLAIMANT 
Own Motion Order

Claimant sustained a compensable injury on September 22,
1969; the claim was last closed by a Determination Order of Oct
ober 22, 1976 which granted him compensation for time loss only.

On January 25, 1979 Dr. R. D. Cook indicated claimant had 
been having back pain for the past couple of months. On March 
30 Dr. Cook stated that the pain was rather disabling and he- felt 
it was a continuation of;claimant's previous complex back syndrome. 
Claimant requested that his claim be reopened for the 1969 indus
trial injury. His aggravation rights have expired.

On April 19, 1979 the Board advised the carrier of claimant's 
request and asked it to advise the Board within 20 days of its 
position with regard to said request.

On May 18, 1979 the carrier informed the Board that it was 
currently paying time loss benefits from March 5, 1979 based upon 
a note to it from Dr. Cook. It had no objection to reopening the 
claim.

The Board, after consideration of the evidence before it, 
concludes that the claim should be. reopened.

ORDER
Claimant's claim is remanded to Employers Insurance of Wau

sau for reopening of his claim com.mencing March 5, 1979 and until 
the claim is closed pursuant to ORS 656.278.
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May 25, 1-979
- ,

VERNIE L. MElfflINNEY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

SAIF CLAIM NO.; 947153

Claimant sustained 'a compensable injury to his left leg, 
on January 30, 1945 . Due to lack of circulation in the lower 
part of the leg, an amputation was done.

No medical reports were submitted until Decemiber 2, 1959 
when Dr. Grover stated claimant v/as suffering from stump irri
tations and he indicated claimant should have a new prosthesis. 
This was taken care of in February 1960.

:a stump revision and neurectomy of the left peroneal nerve 
were done in December 1961 and the claim was reopened for time 
loss benefits. The claim was reopened and closed in 1968 and 
again in 1974 when claimant-again underwent surgery. Medd.cal 
records indicated Dr. Grover was unable to fit claimant with a 
suitable prosthesis.

Claimant was examined by Dr. McKillop on May 2, 1979. He 
felt it was very unlikely that claimant could ever be satisfac
torily fitted v;ith any prosthesis. He suggested redoing the 
socket in the prosthesis to relieve it as much as possible. He 
felt the claim could be closed.

The Evaluation Division of the Workers' Compensation Depart
ment recommends that claimant be granted compensation for time 
loss from May 7, 1974 through May 2, 1979. It finds that because 
the treating physician cannot provide claimant with a useable 
prosthetic appliance, claimant no longer has useful function of- 
his left leg. Based on this, claimant is entitled to compensation 
•for 100% loss function of the left leg.

'ORDER

Claimant is hereby entitled to compensation for temporary 
total disability from May 7, 1974 through May 2, 1979, less time 
worked.

m

Claimant is granted compensation equal to 100% loss of 
the left leg by separation. This award is in lieu of, and not 
in addition to, the award granted for 100% loss function of the 
left foot granted in 1945.
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May 25, 1979

IRENE C. PANEK, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

SAIF CLAIM NO. AA 784379

Claimant suffered a compensable injury.to her left ' 
lov;er leg on February 10, 19G0 while working for the 
Marion Motor Hotel. Surgery was performed in April 1960 
and claimant made a sufficient recovery to enable her claim 
to be closed on April 26, 1961 by an order which granted 
claimant 70 days of temporary total disability benefits 
and an award equal to 15% of her left foot. Claimant had 
previously received an award equal to 35% of her left leg 
at or above the ankle for a June 5, 1952 fracture of her 
tibia and fibula.

Since the initial closure of the 1960 industrial injury, 
there have been several surgeries and the claim has been re
opened and closed several times. In September 1968 the claim 
was closed and claimant .was granted an additional 5% of her 
left foot which brought her current award for the 1960 injury 
to 20% of the left foot and the total award for this lower 
extremity to 55%. ORS 656.222

The claim was reopened for further treatment on November 
7, 1977. Initially, the,Fund denied further benefits but 
subsequently made payment and on February 2, 1978 claimant's 
treating physician recommended complete bed rest to allov; 
her latest ulcer to heal.

On April 6, 1978 Dr. Bietz, who had been treating 
claimant, advised the Fund that he had examined claimant on March 
6, 1979 and the ulceration at the medial malleous was now 
healed and the situation was stable but excessive ambulation or 
inattention to the care of the m.edial malleous could result in 
recurrent ulceration and breakdown of the tissue. ' He recommended 
that claimant not be on her feet more than two or three hours at a 
time and then spend an equal amount of time resting.

m

m

On A.pril 13 , 1979 the Fund requested a closing evaluation 
and the Evaluation Committee of the Workers' Compensation De
partment reconunended to the’ Board that the claim be closed 
with an award of compensation only for temporary total disability 
from February 2, 1978 through April 6, 1979.

The Board concurs.
#
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m
ORDER

Claimant is awarded compensation for temporary total 
disability from February 2, 1978 through April 6, 1979. 
This.is in addition to any previous awardswhich claimant 
may have recieved as a result of her February 10, 1960 
industrial injury.

' SAIF CLAIM NO. PB 94443
LINCOLN H. PENCE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

May 25, 1979

, Claimant sustained a compensable injury in the nature of 
a fractured left tibia and fibula ion November 9 , 1964. The 
claim was initially closed on July 12, 1965 with an award 
equal;to 15% loss function of the left foot. On June 19,
1974 claimant was granted an additional award of compensation • 
equal to 55% loss of function of the. left foot. Claiinant's 
aggravation rights have expired.

' The claim was reopened on January 9, 1977 for further 
medical care and treatment and' was closed again by an Ov/n 
Motion Determination dated December 11, 1978 which gave ■ 
claimant additional compensation for temporary total disability 
from June 18, 1977 through November 6, 1978.

#

On April 23, 1979 the Board by an Own Motion Order 
reopened the claim. Claimant's request to reopen had been 
supported by a report from Dr. Ross dated January 22, 1979 
which indicated claimant had infection of the left leg. Time 
loss benefits were to commence as of the date Dr. Ross 
hospitalized claimant for treatment for his lower left leg.

Claimant v;as admitted to the Rogue Valley Memorial 
Hospital on January 22, 1979 and received treatment for 
a recurrent stasis ulceration, left leg, with secondary 
infection. On April 27, 1979 Dr. Ross found claimant to 
be medically stationary with no additional impairment. The 
Fund asked for a closing evaluation.
' On May 11, 1979 the Evaluation Committee of the Workers'
Compensation Department recommended to the Board that claimant 
be granted an additional 'av/ard only for temporary total disability from January 22, 1979 through April 27, 1979, inclusively.

The Board concurs in this recommendation
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ORDER
Claimant is granted compensation for temporary total 

disability from January 22, 1979 through April 27, 1979, 
inclusively. This award is in addition to all previous awards 
claimant has recieved for his industrial injury sustained on 
November 9, 1964.

HELEN M. SMI'
Yturri, Rose 
SAIF, Legal Services, 
Own Motion Order

SAIF CLAIM NO. KB 167249 
’H, CLAIMANT
& Burnham, Claim.ant's Attys.

May 25, 1979

Defense Atty..

#

On April 26, 1979 claimant, by and through her attorney, 
requested the Board to reopen her claim for an industrial injury 
sustained on December 7, 1965. 'By. an affidavit attached to the 
request, claimant'stated that she has continually had problems 
with her back since the injury. She indicated that in the fall 
of 1978 it was necessary that she undergo an operation of her 
lower back which was a direct result of her industrial injury.

Medical reports in the file indicate claimiant underwent a 
myelogram on Septem}:>er 27, 1978 which revealed a large ruptured 
disc at L4, L5 which was "compatible" with the auto accident in 
which claimant was involved in 1965. Surgery was per.formed on 
October 6, 1978.

On May 15, 1979 the Board informed the Fund of claimant's 
request and asked it to advise the Board of its position within 
20 days.

On May 17, 1979 the Fund indicated it would not oppose a 
reopening of claimant's claim.

The'Board,. after consideration of the evidence before it, 
concludes that the claim should be reopened.

• ORDER
Claimant's claim is remanded to the State Accident Insur

ance Fund for reopening of his claim commencing on September 27, 
1978 and until the claim is closed pursuant to ORS 656.278.

Claimant's attorney is hereby granted as a reasonable attor
ney's fee a sum equal to 25% of the increased compensation for 
temporary total disability granted by this order, payable out of 
said compensation as paid, not to exceed $750.
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PAUL A. SMITH, CLAIMANT 
James Tate, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

I
Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund requests review by the 

Board of the Referee's order which granted claimant an award 
for permanent total disability effective May 30, 1978, the date 
claimant v;as found to be unsuited for rehabilitation services.

Claimant, a 62-year-old pond man, suffered a compensable 
injury' on July 17, 1975 . He was pulling a log with a pike pole 
which 'slipped causing claimant to jerk his back. Claimant 
v/orked one day following the injury and has not worked since.

,He was treated by Dr. Willeford who referred him to Dr. 
Hazel,, an orthopedic surgeon, and ' subsequently both doctors 
treated claimant. Dr. Hazel found claimant had a right sciatic 
problem similar to a condition he had had in 1972 and he found 
marked limitation of back m.otion and hypesthesia in the lateral 
aspect: of the foot. It was his opinion that claimant had right 
sciatica, secondary to degenerative disc disease superimposed 
on an acute injury.

.In January 1976 Dr. Pasquesi, after exam.ining claimant, 
diagnosed a chronic lumbosacral instability with right sciatic 
radiation of pain; healed compression fracture of LI v/ith 25% 
loss of height. Dr. Pasquesi, v;ho had examined claimant in 1972, 
was of the opinion that there was considerable.more limitation 
of motion when he examined claimant in 1976. He felt that 
claimant should not do work which required repetitive bending, 
stooping, and tv;isting nor lifting more than 25 pounds. Further
more, his v;ork should allow him to sit and stand as necessary.
He rated impairment equal to 36% of the whole man. Dr. Hazel 
essentially concurred.

WCB CASE NO. 76-2479 May 25, 1979

Dr. Hazel felt that claimant could do sedentary work, that 
he had had symptoms as eai*ly as 19 72 but apparently recovered 
until the 1975 injury•aggravated his underlying condition.

theDr.. Willeford agreed that^the 1975
causesease and he felt little or no improvement could be expected.
He said that claimant shou.ld be limited to employment which would

injury was the prim.ary
of aggravation of the pre-existing degenerative joint di-

not aggravate his back condition.
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Field Services ofieued claimant vocational assistance ser
vices but claimant declijied to avail himself of it because he 
felt he was unable to work at anything and was too old to be re
trained. This was in 1976. ■,Injl978 claimant requested vocational 
services but at that time, his counselor found him ineligible, 
stating that retraining was not feasible based upon claimant's 
age, inability to drive in.ore than 10 miles, or to do any prolonged 
sitting or standing. In addition cl^iimant's poor education and 
excessive wage j'leeds were considered.

Claimant testified that after his 1972 injury he was off 
six weeks but had v.'orked steadily th.ereafter until he was injured 
in 1975. He states that since his 1975 injury he is no longer 
able to fish, hunt nor do prolonged sitting or standing. He has 
constant sharp pain in his lower back. Claimant hasn't looked 
for any v;ork but he does scan the- papers for jobs which he feels 
he could do a.lthough he dbesn' tuknpw of any job which he could 
perform, according to the Referee.

The Referee found that thei evidence indicated claimant 
was permanently and totally;disabled from returning to his pre- 
injury work and that th-ere w'as no other specific job available 
which he could now perform,. Claimiant had no prior training 
or experience on v;hich to drav/ and the retraining for lighter 
work in viev; of claimant'.s .age and education was impractical. 
Claimant, in the opinion of the Referee, had not made a reason
able effort to obtain ei;!ployment but it v/as so apparent under 
the circamstances that there v;as no suitable and gainful em
ployment availab.le which claimant could perform that the Ref
eree concluded claimant wa.s permanently and totally disabled.

The Board, on de novo reviev/, finds that claimant, since 
his industrial injury of July J.975, has been rather dictatorial 
with respect to i:eturniiv:f to work. Field Serv'd.ces endeavored 
to give him vocational -assistance but he refused them. Two years 
later he requested said assistance but at that time he v/as found 
to be ineliaible because of his age and education and so forch.

#

On September 23, 
that he was still treat: 
generative back disease 
abled from doing the ty 
to his physical and psy 
well claimant would do 
claimant should be enco 
endeavor leading to gai 
or worsen his back cond 
ney on June 29, 1977 th
work as a pond monkey i 
pushing on logs v/ith a 
disabled for a .sedentar 
be adjudged to be at Ic 
with loss of piiysical f 
of his persistent pain

977 Dr. Willeford advised the Fund 
uc: claimant intermittently for his de- 
tie felt that claimant was still dis- 

lui'.of work he previously had done. Due 
chologica.1 condition, he didn't know how 
on a retraining program but he felt that 
luraged to try to pursue another type of 
nful employment which would not aggravate 
ition. Dr. Hazel advised claimant's attor- 
al claimant v;as "100% totally disabled ,to 
n a lumber mill hopping from log to log, 
peavey p;i.ke-.' He of course is much less 
y job. I believe that he would have to 
a.'^t 25 to 35% disabled of the v/hole body 
unction to the whole body on the basis 
and persistent neurologic deprivation."
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m Claimant . says that he hasn't looked for v.’ork and he doesn't 
know of any jobs that he? can‘perform but there is no evidence 
that he has ever tried to do any job which would be v/ithin his 
physical and mental capac:ities. He apparently lacks motivation 
to return to the labor market and yet his disabilities are not 
so great that motivation need ^not be considered in determining 
his disability.

(

The Board concludes that claimant has suffered a substan
tial loss of v/age earninci capacity as a result of his injury. 
After considering his work'background, his educational back
ground and his age, it concludes that cJ.aimant has lost approxi
mately 60% of his potential wage earning capacity as a result 
of the industrial injury. Claimant's contention thi\t he is per
manently and totally disabled is not supported by the medical 
evidence in the record. At best the medical evidence substan
tiates that claimant cannot return to his former job as a pond 
man.

of
•The Board concludes that claimant is entitled to an award 

192° for 60% unscheduled low back disability.
ORDER

;The order of the Referee, dated September 27, 1978, is mod
ified.

Claimant is awarded 192° of a maximum of 320° for 60% un
scheduled low back disability. This av/ard is in lieu of the award 
for permanent total disability effective May 30, 1978, which wmis 
granted by the Referee's order which in all other respects is af
firmed .

SAIF CLAIM NO. HD 299528
ANDREW J. TRAMMELL, CLAIMANT 
Welch, Bruun, Green & Caruso,

Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

May 25, 1979

m

Claimant suffered a compensable injury on .^larch 24 , 1971 
while working as a meat packer for 7\rmour and.Companv. His 
claim was accepted and closed by a Determination Order dated 
April 10, 1972 and claimant's aggravation rights-’with respect 
to his March 24, 1971 industrial injury have expired.
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Since the initial a'wax'd by the. Determination Order of June 
8, 1976 claimant's c].aini has been-reopened and closed several 
times and the last award and arraixjement of compensation was by 
a Stipulated Order.approved by:Referee William J. Foster on 
October 18, 1976 whereby claimant v;as awarded 250° for unsched
uled low back disability. '

On May 25, 1977 claimant, by: and through his attorney, re
quested the Board to exercise its own motion jurisdiction.pur
suant to ORS 656.278 and reopen his claim. The request v;as sup
ported by two medical reports f.roih Dr. Cherry who has treated 
claimant continuously since his initial injury in 1971 and is 
still treating him. =

The Board did not have sufficient evidence at that time 
to make a determination on the ^me.cits of claimant's request and 
referred the matter to its riearings Division to hold a hearing 
and determine whether or not claimant's request for own motion 
relief v/as justified.

After a hearing on May 15, 1978 Referee George W. Rode sub
mitted a transcript of the proceedings together v;ith his recom
mendation to the Board. .The Board by an order dated June 20,
1978 accepted and'adopted as its own the Referee's recommendations 
and remanded claimant's claim to the Fund to be accepted and for 
the payment of compensation, as provided by law, commencing on 
December 15, 1976 and uiitil the claim was closed pursuant to ORS 656.278. : ' • •

On August 15, 1978 Dr. Cherry requested the Fund to enroll 
claimant in the program at the Pain Clinic. On November 16,
1978 claimant was examined by Drs. [Fbert, Kimberly and Ragsdale. 
The examination indicated claimant favored his right leg. On 
heel walking a slight foot drop, bilaterally, v;as observed. Motor 
and sensory examination was normal.but a severe degree of func
tional interference with the examination was noted, manifested by 
refusals and inconsistencies on .the part of claimant.

Claimant was then examined 
Consultants who recommended that 
pation v;ith limitations or obtai 
Claimant was admitted for evalua 
w'est Pain Center on January 30, 
Dr. Brodie diagnosed claimant's 
back pain without evidence of ne 
that claimant was poorly miotivat 
was resisting returning, to -any t

by the physicians at Orthopaedic 
claimant return to the same occu- 

n some other type of occupation, 
tion and treatment at the North-
1979. Dr. Seres, Dr. Nev/man, and 
condition to be mechanical low 
rye root compression. It, was felt 
ed for pain rehabilitation and 
ype of employment.

m
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m
bn April 19, 19 79 the Fund • requested a closincj ^ evaluation. 

The Evaluation'Committee of the'Workers' Compensation Department 
recommeiided to the }3oard that claimant's claim be closed with no 
additional award for permanent partial'dis^ibility but additional 
compensation for temporary total disability from December 15, 1976 
through February 9, 1979.

. The Board concurs in tlie recommendations.
: ■ ORDER
I'Claimant is av;arded 'compensation for temporary total disability 

fromi Decem.ber 15, 1976 through February 9, 1979. The request for
claim closure indicates that this .compensation for temporary total
disability has been paid to claimant.

, . 1
,In the Own .Motion Order dated June 20, 1978 it was provided 

that claimant's attorney should be allowed as a reasonable attor
ney's,fee for his services, a sumi equal to 25% of the com.pensation 
which'claimant should receive as a result of that order, payable 
out of said compensation as paid, not to exceed $2,300.

#

WCB CASE NO. 77-7233 May 29, 1979
VANCE A. BAUNE, CLAIM/vNT 
Bloom, Ruben, Marandas, Berg, Sly 

Sc Barnett, Claim.ant's Attys. 
Bruce :A. Bottini, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review by the Board of the Referee's order 

which approved the Determination Order dated November 1, 1977 
whereby claimant was ciwarded 16° for 5% unscheduled neck dis
ability.

Claimant suffered a compensable injury to his neck on Feb
ruary' 23, 1977. At that time claimant v;as a 64-year-ol.d truck 
driver and had slipped and fallen head first off a loading dock 
Claimant was taken to Providence Hospital, emergency room where 
x-rays of the head, neck and right shoulder were taken and then 
he was relecised to go home.
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Claimant was first seen by Dr. Butler, an orthopedic sur
geon, who diagnosed pre-existing osteoarthritis of the cervical 
spine; pre-existing ossifi.cation of the rotator cuff, right 
shoulder, history of trauma to the head, neck, shoulder and eye 
with no fractures; contusion of-the lower eyelid; mild cervical 
strain; and, diplopia, elxiology iindetermined. He told claimant 
not to work for one month. Claimant v.^as referred to Dr. Dennis, 
a neurosurgeon, who found no objective neurological damage.

Dr. Edward W. Davis, 'also a ne 
on April 21, 19 77. J!e felt- claimant 
a cervical sprain; he was unable.to 
impairinent in any anatomical pattern 
also probably related to hi.s sprain, 
of any significance. He did not bel 
root compression and he felt that! he 
recovery. He recommended'that Dr. B 
from an orthopedic standpoint, g

urosurgeon, examined claimant 
still had some resi.duals of 

outline claimant’s- sensory 
but believed th<at it v;as 
He.did"not think it was 

ieve claimant had any nerve 
should hav^e a satisfactory 

utler examine clciimant again

Dr. Butler could fir;d nothing abnormal and by July 1977 
felt that claimant, having iraceivcid some treatment from an 
osteopathic physician, would just hiave to wait out the symptoms 
He cautione.d claimant not ;to letj anyone manipuj.ate his neck, 
however, claimant began chiropractic adjustments in 1977. The 
chiropractor was optimistic. In Septem.ber 1977 Dr. Butler felt 
claimant v;as medically s tab ionary! with neck strain superimposed 
upon pre-existing osteoarthrits • to a very mild degree. Because 
-Cf lack of atrophy. Dr. 
and hand were as v/eak a

Butler dJ.d not feel claimant’s left arm
ii0 said th.ey were

On September 13, ].977 Dr. Butler advised the ca •rier t)iat
he felt claim.ant was medically stationary and did not need any 
further medical care and ' treatment;. Claimant's impairment was 
rated as very mild. The carrier requested a determinatio 
ing that claimant had a required retirement age of 65 and 
come 65 in March 1977. 1

stat- 
had be-

#

16°
On November 1, 1977 a Determination Order awarded claimant 

for 5% unscheduled neck disability.
On November 1, 1977 Dr. Beeson, a chiropractic physician, 

stated that he did not agree v.-ith Dr.'Butler's opinion that claim
ant was medically stationary. On November 21, 1977 Dr. Butler
re-Gxainiiied claimant and, found he sfill had some areas of hypes- 
thesia in the right anterior shoulder region with spotty areas of 
hypesthesia in both arms and iiand.biit they v/ere veiry spotty and 
for the most part claimant had good sensation. Based on his 
findings. Dr.,.Butler staked, lie felt the award of 5% for permanent partial disability to the bqoylas a whole was reasonably 
fair from objective findings.
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On March 27, 1978 Dr. Gritzka examined claimant and expressed 
his opinion that claimant had. advanced cervical spondylosis 
with nerve root encroachment', probably an anterior bar and press
ing the anterior cord. Based on the history claimant had given to 
him, he found claimant v;as' asymptomatic prior to the industrial 
injury of February 1977. He. felt that the degenerative changes 
in the cervical spine probably antedated claimant's industrial 
injury,.’ However, he felt‘the industrial accident was a material 
contributing cause which rendered the antecedant condition symp
tomatic. He recommended that the claimant have an electromyelo- 
graphic evaluation and myelograms. He thought claimant would 
probably be a candidate for surgical anterior interbody fusion, 
at least at C5-6. He felt claimant had approximately 15% 'perman
ent partial physical impairment.

iDr. Butler also sav; claimant in 
to estimate his partial impairment at 
objective st^lndpoint no specific loss 
he also reversed his prior recommenda tionsI relating to claimant's truck dr 
claimant definitely was back to his p

,On June 20, 1978 the carrier in 
claimant intended the medical report 
sidered as a request to reopen his cl 
said request. This letter advised cl 
appeal from said denial.

May 1978 and continued 
5%. He found from an 
of use of the left arm; 
tion and lifted restric- 
iving. He.felt that the 
re-injury status.
formed claimant that if 
from Dr. Gritzka to be con- 
aim that it was denying 
aimant’of his right of

I On July 7, 1978 Dr. Davis again examined claimant and found 
no evidence of nerve root compression. He said that contrary 
to his previous report he no longer felt that claimiant required 
any surgical procedure. He felt claimant had a pre-existing 
osteoarthritis of the cervical spine and that the injury of 
February 1977 did, indeed, aggravate his arthritic problems 
and he was still suffering.with a cervical sprain and aggrava
tion of his arthritis. Dr. Davis believed that claimant's con-- 
dition was medically stationary and that no further medical 
treatment was indicated. He said he would rate claimant’s per
manent partial impairment of the whole man at 15% resulting 
from the industrial injury.

At the hearing a film taken of claimant performing certain 
activities was admitted. Also claimant and hi.s wife testified 
that claimant had planned to work until 70 driving truck or pos
sibly operating a driver training school to obtain additional 
income. The employer contended that cJ.aimant was planning to 
retire at 65 regardless of whether he had suffered an injury.
The Referee found that 'speculation on either possibility was 
not necessary to enable him to determine the case. • •
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The Referee was impressed. by the film and felt that they 
ccnfirmed the belief expressed by Dr. Butler and disputed the 
opinion of Dr. Gritzka. He concluded that claimant could do many 
things which he testified he could not do, therefore, claimant 
had not met his burden of proving that.he had suffered any 
greater disability than that for which he had been awarded by 
the Determination Order of November 1, 1977.

The Board, on de novo review, finds that the evidence as 
a v/hole indicates claim^lnt is entitled to an award for loss of 
wage earning capacity sJ.ightly greater than that av/arded by the 
Determination Order. The Board concludes an award of 48° for 15% 
would compensate claimant for such loss resulting from his indus
trial injury.

Claimant had contended that his claim was prematurely 
closed and that he was not medically stationary at the time of 
the closure on November 1, 1977. The evidence indicates that 
Dr. Butler found claimant'to be medically stationary; Dr. Bee
son disagreed. The m>edica.l evidence supports the opinion ex
pressed by Dr. Butler.

m

ified.

ORDER
The order of the Referee, dated November 30, 1978 , is m.od-' #

Claimant is granted an additional 32° of a m.aximum'of 320° 
for unscheduled neck disability. This award is in addition to 
the award made by the Determination Order dated Novejnber 1, 1977 
v.’hich v;as approved by the Referee's order.

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review a sum equal to 25% of the 
additional compensation av;arded claimant by this order, payable 
out of said compensation as paid, not to exceed $3,000.
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May 29, 1979* WCB C7vSE NO. 78-4829
DOROTHY M. HORNER, CLAIMT'.NT 
Emmons, Kyle, Kropp & Kryger, - 

Claimant's Attys.
Keith D. Skelton, Defense Atty.
Order Of'Dismissal

request for reviev;, having been duly filed v/ith the 
U'orkers * Compensation Board in the above entitled matter by 
the employer, and said request tor review now having been with
drawn,

I
I IT IS THEREFORE ORDERED that the request for reviev; now 

pending before the Board is hereby dismissed and the order of 
the Referee is final bv ooeration of law.

j WCB CASE NO. 78-3511
GERALD L. KENNISON, CLAIMANT 
Pozzi', Wilson, Atchison, Kahn 

& 0"Leary, Claimant's Attys.
Lang,I Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys.
Request for Review by Claimant

May 29, 1979

m

j Review’ed by Board Members Phillips and McCallister.
Claimant requests reviev; by the Board of the Referee's 

order,which affirmed the Determination Order dated April 21,
1978 awarding claimant 64° for 20% unscheduled low back-dis
ability.

Claimant, a 36-year-old housekeeping aide, suffered a com
pensable injury to his lov; back on April 24 , 1975 v/hile lifting 
furniture.

•As a result of this injury, claimant v;as treated and/or 
examined by 13 doctors and also evaluated by a clinical psycho
logist prior to the first closure of his claim. On June 23,
1976 a Determination Order awarded claimant compensation for 
time loss only. All of claimant’s treatment had been conser
vative .
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The claim was reopened cind closed again on August 16, 1976 
with additional compensation for time loss. It was again reopened 
and on October 18, 1976, 'follov/ingp a myelogram and discogra'm, Dr.- 
2-lisko performed a laminectomy b5-Sl disc, left with removal of 
degenerative disc. Dr.- Chirr subsequently performed a spinal fusiori., ■ ■ t

None of the many doctors; v/ho 'have examined and/or treated 
claimant found objective evidence-of disability. In May 1976 Dr. 
Fuller, after performing a psychological evaluation, concluded 
that claimant had no disabling psychological problem and was able 
to ignore his pain if he v/as interested in what he was doing or 
believed that he was not being -observed. •

I i ‘ ,
Claimant was seen at the Northwest Pain Center and received 

some temporary im.provement as a’hresult of his stay there. ^ The 
reports’, hov/ever, indicate claimant v;as poorly motivated to return 
•to work. Dr. Yospe, in his discharge summary, dated June 17,
1977, indicated that clairnant's ••secondary gain" contributed ex~ 
tensively to his pain behavior.

Claimant was then seen by Dr. Rollins, a vocational 
rehabilitation consultant,. 'Dr. Rollins believead thcit voca
tional assistance'would not be. helpful in the liglit of claim
ant's lack of motivationj to return ^to gainful employment. He concluded that claimant was PiOt’.kept from returning to gainful 
employment because of a physica1’inability to work, but "be
cause he chooses to remain.unemployed and home-bound".

On April 21, 1978 a Third petermination Ordbr awarded 
claimant compensation for 64'’ for 20% unscheduled low back dis
ability.

The Reiferee concluded 
compensated for his loss of 
to his industrial injury o.f: 
granted claimant by the,' Th.i 
21, 1978. He based this co 
v/hich consistently indicate 
types of gainful and full.t 
background of claimant as 
tion to either return t6 th 
some job which was within h

tha 
wag 
Apr 

L'd D 
nclu 
d' th 
im.e ell ' 
e 1 
is p

t c 
e eil ' 
ete 
si.o 
at', 
enip 
a 5,• bbr 
hvs

jaiinant had been adequately 
3.rning capacity attributable 
2A, 19 75, by the av/ard of 64” 
iiiiination Order dated April 
•"1 upon the medical evidence 
glaimant could return to some 
j.oyment and the varied v;ork 
;is 'apparent lack of motiva- 
.market or be retrained for
i.cal and mental capacities.
tThe Board, on de novo review, concurs in the conclusion 

reached by the Referee. It believes, however, that the personal 
comments made by the Refereed atH-.he Clearing and in his Opinion 
■and Order were unnecessary, .inappropriate and serve only to 
clutter the record.

OR)7.CR
The order of the Referee," datc-.d November 9, 1978, is af

firmed. ' f
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May 29; 1979■ ■ WCB CAvSE-NO. .78-3272
■ ■ • . ■ ■ , ABDULLAH A. MUHiAMMAD, CLAIM/\NT.. ' 

Dobliei Bischoff & Murray, ' • . ■
Claimant’s Attys.

SAIF, Legal Services, Defense Atty. 
Request for- Review by Claimant

-Reviewed by Board Members Phiilios and McCallister.
... I . . -

-The claimant seeks review by the Board of the order of the 
Referee v.’hich affirmed the Fund's denial of iiay 9 , 1978 for 
claimant's claim for a compensable injury.

i *
|The claimant v/as employed by the Oregon Bureau of Labor 

as a Civil Rights Investigator and alleges he suffered a com
pensable injury on February 23, 1978 wJien he got into a state 
motor ipool car, turned it on, stepped on the gas and the car 
leaped forward and struck a .-parked' truck.

'The claimant v.-as taken directly from the accident to the 
hospital by ambulance with multiple contusions, chest injury to 
his ribs, riglit knee and laceration of his forehead.-

iOn February 23, 1978 the claimant had received a written 
reprimand for using a desk in the conference room and a co-v;orker 
testified, that she saw the claj.inant leaving the building around 
ll:30jp.m. looking grim and sad.

|The claimant testified he v;as working on trie case of PaiCmi 
Adams land had called Spear Beverage Company for an appointment 
for, that afteriioon to discuss her case of discrimination. Paula • 
Adams 1 testified that the claimant had called her,,at 10 a.m. and 
told her he was going to Spears.that day and talk with them.

Clai.m.ant testified he 'went to Lois Balke, who v/as in-charge 
of motor pool sign-outs the employer, around 11:30 'a.m. She
informed the claim.ant there would not be a car available until 
2:00 p.m,. She gave claimant a green motor pool ticket which, 
on its face, i.ndic£rted the case number claim.ant was working on 
and his destination.
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Mr. Rupp f.rora the Dep 
that the claimant had an' in 
23, 1978 v;hich had been, sus 
automobile accident of May
an uninsured motorist. 'The 
license voluntarily nor did 
the normal procedure. The, 
sent by registered mail to 
A.A. Muhammed. The claiiiian 
suspension, he didn't sigii

artment of TiOtor Vehicles testified 
valid.drivers' license cn February 
pended on Octobc-:;r 6, 1977 for an 
22, J.977 in which the clai:iiant was 
claimant never surrendered his drivers* 
the. police ever pick it up v.'hich was 

notificatio2i of license suspension was 
claimant, and v.^as signed for by a Mrs. 
t testified he v;as not av;are of the 
for it, nor was he married.

The claimant' s-conduct v/as .subsequently investigated by the 
Bureau of Labor and it v;as, recomcnejided that the claimant be ter
minated and he v/as. ?

The defendant contends the claimant was angry and was going 
home foi' the day and that h.i.s misconduct v/as so gross as to take 
him outside of his employment. . . ,

The Referee found it w-as imbelieveable that the claimant was 
unaware of his drivers' license ■being suspended, and also felt that

testimonythe claimant's 
ducted which indicated Jio -u 
v/as injured.

s impugyied by the investigation con- 
■'efect in the car in which the claimant

The Referee concluded thai: the preponderance of the evidence 
is that the claimanf intended to take the motor' pool car against 
specific instructions and.to use it'outside of the scope of his 
employment. He affirmed <the Fundjs denial of May 9, 1978.

The Board, on de /lovd review-, reverses the findings and con
clusions reached by the Refe.ree. The testimony was unrefuted that 
on February 23, 1978 the claimant was a regular full time employee 
of the Oregon Bureau of .Labor, the, claimant was injured during nor
ma]. v/orki.ng hours and he v/as injured in a vehi.cle owned by the em
ployer and on the employer’.s premises i It was further unrefuted 
that the claimant was on a job-relcited mission which was related 
to tv/o managerial personnel.'

Therefore, the Board concludes- that the claimant has proven 
by a preponderance of the evidence that he sustained a compensable 
industrial injury which-’a rose ou-i:- of and in the scope of his em- 
ploymen t. , . . i

ORDER

The order of the Referee, dated July 21, 1978, is hereby 
reversed.

Claimant's claim for an industrial injury occurrJ.ng on 
Februa.ry 23, 1978 is hereby reirian.ded to the State Accident In
surance Fund for acceptance aiid-the payment of compensation as 
provided by law, commencing on the above date.
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IClaimant’s attorney is hereby yranted .as a reasonable attor- 
|fee for his services -ijoth^'it tli'e hearing and before the Board

I

a reasonable attor
ney ' S ifG'
on review a sum equal to $1,000, payable by the Fund.

j WCB CASE NO. 78-4311
IMARTIN J. SLECHTA, CLAIMANT 

Pozzi,^ Wilson, Atchison, Kahn 
& O'Leary, 'Claimant’s Attys.

SAIF, Legal Services, Defense Atty. 
Reque.st for Review by the SAIF

May'29, 1979

Reviewed by Board Members \7ilson and McCalliste:

The State Accident Insurance Fund requests review by the 
f the Referee's order which directed it to accept claim

ant's iclaim and pay compensation, as provided by law.

'Claimant is a maintenance carpenter who has v/orked for the 
defendant for at least 26 years. Defendant's operations have 
included operating a sawm.ill, a planer mill, dairy farms, main
taining dairy and beef herds and operating a central dock. Claim
ant has done various types of maintenance and construction work 
at these different facilities v;hich involve both light and heavy 
work, jrnostly the latter.

I'Cldimant has had difficulty with his. low back for the 'last 
15 tojlO years and approximately once a year he goes to a chiro- • 
praetor for relief. He has never filed a claim for compensation, 
bvit he believes that the heavy lifting at work iias -caused his 
back problem.

i In the fall of ].977 claimant was putting up some new, part 
steel! and part wood, fences and corra3.s for the beef cattle. He 
developed back symptoms while setting the fence posts. For the 
firstj time these symptoms included pain in the left hip and leg. 
Claimant sav/ a ' chiroprac tor. He also made an appoi.ntmient to see 
Dr. Bert, an orthopedic surgeon, who had previously treated claim
ant for unrelated conditions.

' The Referee found the claim compensable based on Dr. Bert’s 
affirmative ansv/er to the question 'whether claimant's work "ori
ginally caused or materially and' perm.anently worsened" his condi- 
t i. o n. ‘ • .
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The Board, on de novo review, reverses the finding of the 
Referee. When claimant filed his Form 801 on March 20, 1978 he 
alleged he was suffering from an occupational disease as a result 
of his "usual and customary’work",, and that his lov; back was 
affected. The claim was denied by the Fund on June 1, 1978 on 
the grounds that the pre-existing degenerative osteoarthritis was 
not the result of claimant’s v^7ork. : Claimant has had problems

for the past 15 to 20 years, however, he has 
v;ith such problems and probably the strongest 
of claimant's claim that he has an occupational 

Dr. Bert's statement on January 27, 1978 that

m

with his low back 
continued working 
evidence in favor 
disease would be
what claimant had was an "exacerbation" of a problem that has 
beeh intermittent for years. Claimant had the symptoms while 
working for the defendant,and continued to work after he had been 
advised by Dr. Bert that ha -should consider lighter type work.

iDr. Bert had reported on February 28, 1978 that claimant's 
job had aggravated a pre-existing degenerative arthritis and was 
contributing to his disability, however, when he was asked to 
explain what he meant by this statement he said that he meant some 
of claimant's work activities caused some of the symptoms he was 
having; he agreed that "spondylosis", as a general term, described 
degenerative changes due to osteoarthritis and he was saying, in 
effect, that claimant's usual and customary v/ork would cause his 
spondylosis to become increasingly symptomatic. He could not 
state that claimant's v/ork activity caused the degeneration of 
his spine, as the causes of degenerative arthritis are complex 
and include heredity factors, traumatic factors, and medically 
unknown factors. He did believe that claimant v;ould continue to 
experience symptoms of back pain i/f he performed his usual and 
customary work. ; , '

The Board concludes that claimant has failed to carry his 
burden of proof with regard to the issue of causation in terms 
of compensability of his symptoms. The denial by the Fund must 
be affirmed.

ORDER
I

The order of the Referee, dated Decem.ber 20, 1978 , is re
versed .

The denial issued by the Fund on June 1, 1978'is hereby af
firmed .

#

#
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JAMES 
Pozzi, 

& O'

V.'CB CASE NO. 
WCB CASE NO.

W. VIOL, - CLAIMANT

77-6429
78.^3737

May 29, 1979

Wilson, Atchison, Kahn 
Leary, Claimant's Attys.

SAIF, jLegal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks review by the Board of the order of the 
Referee which affirmed the Fund's denial of claimant's claim.
On March 15, 1978 a hearing was held in this matter. Following
this f|irst hearing Referee McLeod resigned without ever writing 
)iis Opinion and Order. At the option of the parties, a second 
hearing was held on September 5, 1978 before Referee Page Pferd- 
ner.

jThe claimant v/as employed by the Oregon Highway Division as 
a Highway Maintenance Worker I and alleges he suffered a compen
sable linjury on August 29 or 30, 1977 around 4:00 p.m. v;hen he 
took the last load of brush to the.dump. The claimant dumped his 
load and a sideboard fell off the truck. The claimant climbed into 
the wet bed of the truck to replace the sideboard, slipped, and 
fell i^njuring his back. He drove the truck back to the yard and 
no one was around so he went home.III|The claimant testified his back was bothering him. but he 
went to work the next morning at the regular tim.e of 6 a.m..Shortlfy after the claimant got to the job siLe he realized he 
wasn't going to be able to make it and had someone drive him 
back to the yard. Mr. Simmons, the forem.an, was at the yard and 
the claimant told him about the injury which had occurred the 
day before and xMr. Simmons helped the claimant fill out an 801 
form and his time card.

:The 801 form indicates the injury occurred at 10:00 a.m. 
and claimant testified he wrote that, time in because he thought 
the time requested was the time the form was filled out.

jEach employee with the employer.fills out his .own time card 
and also keeps a personal diary. Claimant's timie cards, submitted 
into evidence, indicate that on August 29 c].aimant worked from

m

6:00 a.m. to 4:30 p.m. On August 30 it shows 6:00 a.m. to noon. 
On August 31 claimant did not fill out a time card but one ap
pears^ filled out by someone else, indicating time worked at 1- 
1/2 hours. y
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At the second hearing Dr. Schwerzler, claimant's treating 
physician, testified that when he examined claimant on September .
1 claimant had marked degree of pain, and a great deal of objec- 
tive muscle spasms. Dr. Schwerzler felt that the history given to • 
him by the claimant of the industrial injury v/as consistent with 
the severity of pain clainiant had when examined by him. A diag
nosis of spondylosis was made of claimant back in 1967 and this 
injury was superimposed upon that spondylosis condition.-

/
Claimant filed his claim on August 31,' 1977 which was denied 

by the Fund on October 10, 1977. Claimant has been unable to work 
since this injury and is presently drawing welfare.

The Referee found that if claimant had alleged the injury 
occurred at 10:00 a.m,. as indicated on the 801 form the claim 
would have been found to be cpmpensable. However, he.felt there 
was no logical way to put the .piece.s of this jigsaw puzzle together. 
He concluded claimant had failed in his burden of proof and af
firmed the Fund's denial'.

The Board, on de novo review, 
conclusions reached by the Referee, 
not fail in his burden of proving h 
the-job injury. There is no rebutt 
how the injury occurred. Claim.ant 
foreman v/ithin 24 hours, filled out 
sought medical attention; the objec 
upon examination substantiated the

would reverse the findings and 
The Board finds claimant did 

e sustained a compensable on- 
al to claimant's testimony of 
reported the injury to his 
the 801 form promptly and 

tive findings by the doctor 
history claimant gave to him.

Further the Board finds that even though claimant was con
fused about the date of his injury, he v/as positive about the time 
and his time cards corroborate his testimony. On August 29 claim
ant worked until 4:30 p.m.; this was the day of the injury which 
occurred at 4:00 p.m. and when he returned to the yard no one was • 
around. He did report to work the following day, August 30, and 
due to back problems returned to the yard, he testified, around • 
9:30 a.m. and filled out the 801 form and improperly wrote in 
10:00 a.m. for time of injury. The time card he .filled out that 
day had noon as the time claimant ceased work as he was told to 
put that time on the card by his foreman. Claimant testified 
he -then never returned to work and sav/ the doctor on September 1. 
The time card for August 31 was not filled out by claimant and 
indicates he worked 1-1/2 hours and does- substantiate his testimony 
that he did not work that day nor thereafter.

The Board concludes the preponderance of the evidence 
fully supports the happening of the accident as it was testified 
to by the claimant.

ORDER
The order of the Referee, dated October 4, 1978, is re

versed.

#
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|Claimant's claim for an' industria']. injury ho sustained on 
August 29, 1977 is hereby remanded to the State Accident Insur
ance riund for acceptance and tne payment of benefits as provided 
by law. .

iClaimant's attorney is hereby granted a reasonable attor-' ney's jfee for his services at the hearing and before the Board*. 
on reyiew in the amount of $800, payable by the Fund.

! WCB CASE NO. 77-7887
I ,

DEAN WEBSTER, CLAIMANT 
Willard E. Fox, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Request for Reviev; by Employer

May 29, 1979

IReviewed by Board Members Wilson and McCallister.
The employer seeks review by the Board of that portion of 

the Referee's order which granted claimant 112° for 35% unsched
uled disability. It contends the award is excessive.

Claimant, a 20-year-old utility man, at the defendant's 
Salemjplant, suffered a compensable injury to his back on March 
18, 1977. He was first seen by Dr. Porter who referred him to 
Dr.- Poulson, an orthopedic surgeon. Dr. Poulson has been claim
ant's primary treating physician.

On September 19, 1977 Dr. Poulson stated that it was his 
opinion there was no permanent impairment because when he had 
seen claimant on July 18 and again on August 23, 1977 there was 
full range of motion of the dorsal lum.bar spine. He went on to 
say that claimant does have some disability based bn pain which 
he considered mild. He said he had advised claimant to try a 
lighter type of v/ork because any time he is involved ,in a phy
sically stressful situation he is going to have pain.

I . - •

'A Determination Order, dated December 1, 1977, awarded 
claimant compensation for temporary total disability and 16° for 
5% unscheduled disability for his low back injury.

jin March 1978 Dr. Poulson felt there-was no impairment nor 
lack of motion, but claimant did have disability based on mild 
pain. I He later reported that there was no impairment at this 
time but claimant did have disability based on recurrent pain 
occasionally when he does heavy work. He felt that claimant 
would be capable of doing light work.
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A Second Determination Order dated April A, 1978 awarded
claimant additional temporary total disability.

In May 1978 Dr. Poulson reported to the employer that 
claimant had fully recovered from the lumbar strain sustained 
on March 18, 1977. He found underlying degenerative disc di
sease which could give rise -to symptoms if claimant did repe
titive heavy lifting. He reported-the strain was concurrent with 
the degenerative disc disease and that the trauma of the indus
trial accident aggravated the underlying degenerative process.

Dr. Poulson's reports indicated that claimant was perman
ently precluded from heavy work, but not necessarily from lighter' 
work. Claimant is a high school graduate and had attended 
Chemeketa Community College for one term and the University of 
Oregon for one term. Since claimant was 13 years of age. he had 
worked after school for-his father who installed and maintained 
lawns. During high school claimant worked part time at night at. 
a pizza parlor. After he graduated from high school he worked 
as a plumber's apprentice for a.year while continuing to work 
part time at the pizza parlor.

He had worked for the employer some 11 months prior to his 
injury.

The evidence was quite clear that claimant is a very-active 
and industrious young man. It also revealed that claimant had 
had a prior back problera while working for the em.ployer. The 
prior back injury occurred in October 1976 and was sufficiently 
severe to require medical attention from Dr. Porter. Dr. Porter 
diagnosed claimant's condition' as an acute lumbar strain. How
ever, claimant testified that this condition did not cause him 
to lose time from work and that it had been relieved to the ex
tent that he was now able to throw heavy bales of hay from a 
truck bed up into a hayloft without any adverse affect on his 
back.

Claimant testified that prolonged sitting and prolonged sta
tionary standing caused him pain as .does repetitive bending and 
twisting. He has no problem walking..

The defendant argues that claimant has an underlying patho-, 
logical condition which is subject to intermittent exacerbation 
by activity but that the sym.ptomatoiogy is transitory and that the 
underlying pathology itself has not worsened. Defendant relies 
upon the rulings of the Oregon Court of Appeals in Weller' v. Union 
Carbide Corp., 35 Or App 355, and' Stupfel v. Edward Hines Lumber
Company,- 35 Or App 457,

The Referee found that even though Dr. Poulson did not spe
cifically say that claimant's industrial injury of March 18,
1977 caused a worsening of his underlying pathology, that the 
difference between claimant's condition before and after the in
jury supported the inference referrtid to by the Court in VJeller.

.-268- ; '



He found the employment caused}a worsening of the underlying 
injury or disease. Prior ’to c'i'aimiant ’ s industrial injury, over
stressing his back did not cause claimant to be disabled; however, 
after! the injury whenever claimant's back was subjected to stress 
it did cause him to be'disabled. Before the injury claimant was 
able to continue on,the job performing his regular duties whereas 
after! the injury he was subjected to repeated inability to stay 
on his regular job or perform light duty assignments.

The Referee found claimant's appearance at the hearing to be 
very impressive and suggestive of good intelligence. He thought 
that claimant,.with his educational background, could probably 
be expected to secure work compatible with his physical limitations 
and, failing that, would presumably be found eligible for retraining 
However, the Referee found that the claimant had suffered financial 
loss of earning capacity because of his limited work experience, 
all of the work which he had done previously required some physi-. 
cal exertion and, therefore, he was precluded from returning to 
such type of employment. Therefore, the Referee concluded that 
claimant was entitled to a greater award of compensation and 
awarded 112° for 35% unscheduled disability which was in lieu of 
any prior awards. - ' i

fer c 
abuse

The Referee found that the refusal of Field Services to re- 
laimant was not arbitrary, or capricious or characterized by 
of discretion or clearly unwarranted exercise of discretionOAR 4j36-61-060 (2) (d). This issue was not raised on appeal.

i; The :Boar.d, on de novo review, agrees with the Referee's as
sessment of the refusal by Field Services Division of the Workers' 
Compensation Department to refer claimant to an authorized pro
gram of vocational rehabilitation.

However, based upon the m.edical evidence, primarily the re
ports; made by Dr. Poulson relating to claimant's condition, and 
also ^taking into consideration the testimony of the Field Services 
Coordinator who found claimant had educational background and skills 
sufficient to obtain employment within his physical capacity, the 
Board concludes that an award equal to 64° which represents 20% 
of the maximum for unscheduled disability adequately compensates 
claimant for the loss of earning capacity which has.resulted from 
his March 18, 1977 industrial injury.

I' The Board agrees completely with the Referee's statement that 
if job placement is unsuccessful or if claimant is unable to handle 
the work made available to him, a re-assessment of his interests 
and aptitudes should be made by the Field Services Division.

m
ORDER

The order of the Referee, dated Decem.ber 20, .197 
modified. is
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Claimant is entitled to an award equal to 64° of a max
imum of 320° for 20% unscheduled low back disability. This 
award is in lieu of the ’award made by the Referee's order, which 
in all other respects is affirmed.

m

WCB CASE NO. 77-5980 May 30, 1979
JOHN D. MIZAR, CLAIMANT
Galton, Popick & Scott, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.'
SAIF, Legal Services, Defense Atty.
Order

On February 16, 1979 the Board entered its Order on Re
view in the above entitled matter. On March 9, 1979 claimam:, 
by and through his attorney, petitioned the Board for reconsider
ation of said order and because the time within which an appeal 
had to be filed was rapidly expiring, claimant's attorney re
quested the Board to issue, an order staying the appeal time pend
ing determination of the petition for reconsideration.

On March 14, 1979 the Board issued its order staying the 
Order on Review dated February -16, 1979 until such time as it 
could give full consideration to claimant's petition for recon
sideration.

The Board, having nov/ given consideration to. claimant' s 
petition and having received no response thereto from either the 
State Accident Insurance Fund or-Employee Benefits Insurance, 
concludes that there is nothing contained in claimant's various 
motions made in support of the petition for reconsideration which 
would justify any change in the Order on Review entered in the 
above entitled matter on February 16, 1979.

ORDER
The claimant's petition to reconsider the Order on Review 

entered in the above entitled matter is hereby denied and the 
Order on Review entered on February 16, 1979 is hereby republished 
in its entirety.

#
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WCB CASE NO. 78-1052
RUTH A. NORRIS, CLAIMANT 
Paul C. Paulsen, Claimant's Atty. 
SAIF,[Legal Services, Defense Atty. 
Request for Review by Claimant

May 30, 1979

m

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the order of the 

Referee which affirmed the Determination Order of January 26, 
1978 which awarded claimant time loss only. Claimant contends she is| not medically stationary and is entitled to further med
ical care and treatment and the payment of temporary total dis
ability or, in the alternative, an award for permanent partial 
disability.

Claimant, age 37, was employed by Hospital Service Corpor
ation ! as a laundry worker pressing sheets. This job required 
striking an activating lever with .her left hand to feed the sheetsj into rollers. This repetitive striking of the lever 
caused-a bump to develop on the back of her left hand with re
sultant swelling.

|On August 4, 1977 claimant saw Dr. Leavitt, 
tendinitis of the left thumb, extensor tendons.

He diagnosed

'On August 22, 1977 claimant was. examined by Dr. Bachhuber 
who found peripheral ecchymosis involving the dorsum of the left 
hand and wrist. He aspirated the lesion extracting a small amount of thi'ck blood.

Dr. Goodwin examined her on October 6, 1977 and saw an en
largement over the distal part of the shaft and neck of the sec
ond metacarpal. This finding indicated a traumatic episode of bumpin|g or hitting her hand. Treatment consisting primarily of 
physical therapy was provided.

m

iClaimant was released for regular work on October 3,
1977. I In a report dated October 13, 1977 based on an examina
tion of September 29, 1977 Dr. Bachhuber reported claimant had 
again jdeveloped ecchymosis with swelling over the dorsum of 
the second metacarpal. The' doctor felt this may have been self- 
induced. On October 20 Dr. Bachhuber found no objective evi
dence jOf significant impairment and released claimant to work. 
He felt she was exaggerating her complaints for secondary gain.

;On October 13 claimant had attempted to return to work, 
but .her hand became painful and she left and was thereafter ter
minated.
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Dr. Nathan, a hand specialist, examined claim.ant oh Novem
ber 28, 1977. The examination revealed all findings normal with 
no evidence of permanent impairment. On December 27, 1977 Dr. 
Bachhuber concurred with Dr., Nathan's findings and opinion.

I The Determination Order of January 26, 1978 granted time
loss only.

Claimant's hand problems continued to be symptomatic. She 
was examined on May 1, 1978 by Dr. Button. This examination re
vealed diffuse generalized soft tissue swelling confined to the 
metacarpal shaft area over the long finger. Diagnosis was chronic 
proliferative tenosynovitis dorsum of the left hand. He reported 
claimant was presently unable to work. He did not think the diag
nosed condition was self-inflicted.

On May 24, 1978 Dr. Syphers examined claimant on behalf of 
the Fund. He found claimant highly,motivated and felt Dr. Button's 
diagnosis may be correct but factition also was a possibility.

Claimant testified that the physical therapy treatment in 
the whirlpool caused her hand to turn black and blue. The Jobst 
glove prescribed was too tight and caused her hand to throb.

The Referee found it hard to believe that during the course 
of one year, without additional injury, the site of claimant's 
injury could travel from the extensor tendons of the left thumb 
to the shafts of the 3rd and 4th metacarpals.

The Referee concluded claimant's present problems were self- 
induced and he affirmed the Determination Order.

The Board, on de novo review, concludes the Referee should ' 
be reversed. The Board finds that because neither Dr. Bachhuber 
nor Dr. Goodwin could establish a reasonable explanation for 
claimant's continued symptoms they concluded them to be facti
tious. Dr. Button did establish a diagnosis. In addition. Dr.

Button found claimant unable to work because of the symptoms 
claimant was experiencing from the causally related condition 
he had diagnosed. Dr. Syphers substantially agreed with Dr. .Button's findings. '

The Board concludes that at the time of hearing claimant's 
condition was not medically stationary-nor was'she medically 
stationary at the time of claim closure. Therefore, the Deter
mination Order must be set aside and claimant is entitled to 
compensation for temporary total disability commencing August 
8, 1977 until closure is authorized.

Q)
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# I ORDER
1jThe order of the Referee, dated October 14, 1978, is hereby 

reversed.
The Determination Order of January 26, 1978 is found to be 

premature and is hereby set aside.
Claimant's claim is remanded to the Fund for acceptance and 

the payment of compensation as provided'by law, commencing'on 
August: 8, 1977 and until closure is authorized pursuant to ORS
656.268.

Claimant's attorney is hereby granted as a reasonable at
torney's fee the sum of 25% of the increased compensation granted 
by this order, not to exceed $750.

; I SAIF CLAIM NO. FC 260252
i

ROBERT KORHONEN, CLAIMANT,SAIF,jLegal Services, Defense Atty.
Own Motion Order

May 31, 1979

On November 14, 1978 claimant requested the Board to re
open his claim for further benefits related to an industrial 
injury of August 10, 1970. The claim was apparently last 
closed on December 12, 1972 and claimant's aggravation righus 
have expired.

I|On January 12, 1979, the Board requested claimant to fur
nish it with current medical reports establishing that his con
dition caused by the injury had worsened since the claim was 
last closed. A report from Dr. Marble, dated February 21, 1979, 
was received which indicated claimant had seen him for back and 
leg complaints. He felt claimant's post-traumatic arthritis 
was progressive and was fully related to the industrial injury. 
He found claimant's back problems were minimal and recommended 
a leg ibrace and medication at the present,time.

I|On March 13, 1979 the Board forwarded copies of claimant's 
letter request and Dr. Marble's report to the Fund and asked it 
to advise the Board within 20 days of its position with regard 
to claimant's request. On March 14 the Fund indicated it was hav
ing claimant examined by the Orthopaedic Consultants and would 
advise the Board of its position when their report was received.
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The Orthopaedic Consultants examined claimant on ApriJ 26, 
1979 and found him medically stationary regarding his leg and 
back condition. They felt that he probably could not return to 
his former occupation even with limitations. They found the loss 
of function of the back to be minimal and they related it to his 
gait secondary to the left knee,injury.

On May 18, 1979 the Fund indicated, based upon the report 
of the Orthopaedic Consultants, that claimant was entitled to 
any necessary treatment under the provisions of ORS 656-. 245 
but it would oppose the reopening of his claim.

#

The Board, after fully' considering the evidence before 
it, concludes that claimant can be afforded all the necessary 
medical care and treatment under the provisions of ORS 656.245. 
The request for own motion reopening should be denied at this 
time.

ORDER
Claimant's petition for reopening of his claim for an in

jury sustained on August 10, 1970 is hereby denied.

WCB CASE NO. 78-4513
RICHARD S. SHORT, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

May 31, 1979

Reviewed by Board Memibers Wilson and McCallister.
i . IClaimant seeks review by the Board of the Referee's order 

which approved the Fund's denial,,on May 18, 1978 of claimant's 
claim for aggravation. ^ .

Claimant suffered a compensable injury in November 1972 
while carrying filing cabinets. Claimant had injured his low 
back in 1964 and had undergone a laminectomy, however, he -made 
a successful recovery, had returned-to work and worked regularly 
until the injury of November 1972. This injury was diagnosed by 
Dr. Staihsby as "recurrent protruded' intervertebral disc" at 
L4-L5 on the left side, .
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After, a myelogram claimant underwent .a yiemilaminectomy at 
L4-5 and L3-4 on the left with the-removal' of ex.tremely large ex- trudedj intervertebral disc at .L4-5 on February 14 , 1973. At the 
time pain in claimant's left leg unrelated to his low back-pain 
was diagnosed. '

■ The claim was closed by a Determination Order dated May 30, 
1975 whereby claimant was awarded •,.,30° for 25% unscheduled lov/
•back disability and '52.5°' for scheduled left leg disability.
These awards were affirmed by the Board.

The Referee found that after the November 1972 injury claim
ant apparently did not return to work for the defendant but in 
April 1973 ,went to work for Simpson•Strong Tie where he worked 
until September 1977 when he left voluntarily.' This was approx
imately a year before claimant claimed his condition commenced 
-to worsen, although he stated that he had "norm.al" sore symptoms, 
drop foot ahd a toe problem, continuously. At the time the claim
ant voluntarily left Simpson he was earning at least $18,000 a

m

year, plus expenses and the use of an automobile. During the 
spring; of 1-978 claimant commenced working for Madden Lumber 
Supplyl where he made up to $1,200 a month. While working for 
Madden! claimant lost no time from work as a result of his back 
or leg;. He again voluntarily left his employment for a new ven
ture at Panel Crete of Oregon. Claimant is a partner in this 
venture. The Referee found that claimant had suffered no invol- 
untaryj convincing loss of earning capacity.

The Referee further found that the evidence was not per
suasive that claimant's activities have been curtailed. Claimant 
is extremely interested in dancing and has joined a dancing club 
since his divorce. Claimant testified that he did a little danc
ing prior to joining the club six or seven months prior to the 
hearing. At the present time, although he is able to work all 
week without interruption, he takes m.edication prior to dancing 
on Friday nights to relieve the pain that he has in his left leg. 
He states he is willing.to undergo this discomfort in order to 
meet people.

The Referee found that the event which eventually sent claim
ant to! Dr. Stainsby for additional medical treatment and resulted 
in the! medical report from Dr. Stainsby,' offered in support of 
claimant's claim for aggravation, occurred between jobs at a. 
dance where claimant experienced cramps and a charley horse in 
his left leg.
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The Referee found that claimant's testimony concerning how 
much medical attention he had received recently wa:s also specu
lative. In any event. Dr. 'Stainsby merely stated, according to- 
the'Referee, that claimant's; present problems were a continuation 
of his previous industrial injury. The Referee found no evidence 
that claimant had suffered a worsening of his condition since the 
last award or arrangement of compensation on May 30, 1975. Dr. 
Stainsby does say that there is a .possibility claimant-may ;need 
surgery in the future. He,also suggests that claimant may have 
some vascular problems.

#

A report from Dr. Davis, a neurosurgeon, who examined claim
ant in June 1978, indicates no worsening and, in some ways-,' con
tradicts Dr. Stainsby's opinion that future■surgery may be re
quired.

The Referee concluded that the preponderance of the evidence 
indicated that claimant's previous’av^ards have adequately compen
sated him for his condition as it now exists. There is no evidence 
that the condition has worsened'and, according to the Referee, 
only a new activity, dancing, has caused him some discomfort; 
claimant is ‘willing to endure that discomfort to satisfy his en
joyment of such activity. | _

The reports from both Dr. Stainsby and Dr. Davis indicate 
no need for further medical services nor entitlement to additional 
compensation; however, claimant-is entitled to medical services 
for conditions resulting from the injury for such period as the 
nature of the injury or the process of the recovery requires if 
such bills are properly presented. The bills to which claimant 
referred at the hearing, in the opinion of the Referee, were just 
as logically attributable to problems arising from claimant's 
dancing.

The Board, on de novo review, agrees with the findings and 
conclusions of the Referee insofar^as they relate to the compen
sability of claimant's c-iaim for aggravation. There has been no 
medical evidence sufficient to justify a finding that claimant's 
condition has worsened since May 30, 1975.

iHowever, the Board disagrees with the conclusion reached by 
the Referee that the medical bills to which claimant alluded at 
the'hearing were not the responsibility of the Fund. After claim
ant was examined by Dr. Stainsby'on February 10, 1978, Dr. Stainsby 
ordered a CT scan of claimant's spine which showed a narrowing of 
the spinal column in the'lumbar area. It was based upon this 
diagnostic procedure thatiDr. Stainsby formed his conclusion that 
claimant would eventually need a total laminectomy. Although this 
conclusion is speculative, nevertheless, the bills were for diag
nostic purposes and directly related to claimant's industrial 
injury and, therefore, the responsibility of the Fund under the 
.provisions of ORS 656.245.

#

m
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f ied.

1 • .ORDER' ■ ' ) I , ■ .
The order- of the Referee,■dated November 27, 1978, is modi-

iThe denial' of claimant's claim for aggravation made by the 
Fund on May 18, 1978 is approved.

i - ■
'The Fund is directed to pay all medical services for conditions jwhich resulted from hi's industrial injury for such period of 

time as the injury or the process of the recovery requires. ,
Claimant's attorney is awarded as a reasonable attorney's 

fee -for his services at Board review a sum equal to 25% of the 
amount of the medical bills submitted to and paid by the State 
Accident Insurance Fund which relate to claimant's industrial 
injury of November 1972, payable out of said compensation as paid, 
not to exceed a maximum of $100.

m
CLAIM NO. 131-62310

DEAN D. TEEL, CLAIMANT . 
Own .Motion Determination

May 31, 197'

Claimant sustained an acute cervical strain on February 
22, 19|71 while working for Hughes & Ladd, McConnell. After a 
short hospitalization he returned to work on February 27, The 
first Determination Order, dated March 23, 1971, granted claim
ant only temporary total disability benefits.

pn June 8, 1976 the claim was reopened for treatment of 
residual pain and osteophyte formation. The Second Determina
tion Order, dated July 2, 1976 again granted benefits for tem
porary total disability, only.

,The claim was again reopened on January 23, 1979 cor sur
gery consisting of anterior disc extraction and interbody fusion 
C5-6. ! The morning following .this surgery' claimant suffered,a 
stroke which resulted in left hemiplegia. On February 16, 1979 
he suffered a second stroke and died.

Ipr. Dumke, on March 8, 1979, felt there was no relation
ship between the claimant's surgery and his stroke.

m
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On March 1, 1979 the carrier requested a determination of 
claimant.'s claim. The Evaluation Division of the‘Workers ' Com
pensation Department recommended .that the claim be closed with com
pensation awarded claimant's beneficiaries for time loss from 
January 4, 1979, the date claimant/was hospitalized for a myelo- . 
gram, through February 16,.1979>_ less time worked. Because claim
ant's industrial injury,date is prior to October 5, 1973, compen
sation for permanent partial disability cannot be awarded for' 
his unrelated death.

The Board concurs in the recommendation of the Evaluation 
Division. However, claim.ant's family has the right to pursue a 
claim on the relationship.of claimant's, surgery to his death.

ORDER
The beneficiaries of the workman are hereby granted com

pensation for temporary total disability from January 4, 1979 
through February 16, 1979, less time worked.

WCB CASE NO. 77-5958
In the Matter of the Compensation 

of the Beneficiaries of 
JOHN I. BROWN, DECEASED 
Schoube & Marvin, Claimant's Attys. 
SAIF, Legal Services & Souther, 

Spaulding, Kinsey, Williamson 
& Schwabe, Defense Attys.

Request.for Review by Claimant

June, 4, 1979

Reviewed by Board Members Phillips and McCallister.
The beneficiaries of John I. Brown, deceased, hereinafter 

referred to as claimant, requested review by the Board of the 
Referee's order which affirmed the Fund's denial dated July 27, 
1977 of claimant's claim for Workers' .Compensation benefits.
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Claimant's deceased husband, hereinafter referred to as Brown,jhad been a pilot for Flidhtcraft. He was also a partner in 
Lees-Brown, Inc. which had leased an aircraft to Flightcraft.
Brown piloted other aircraft for Flightcraft in addition to the 
one leased to Flightcraft by Lees-Brown, I-nc. Other pilots used 
the Lees-Brown aircraft to fly charters for Flightcraft. .The 
contract between Lees-Brown, Inc. and Flightcraft provided that 
Lees-Brown,, Inc. was responsible for all of the maintenance and 
repairs of the leased aircraft. The lease agreement was orally 
modified to- provide that Flightcraft. would assume responsibility 
for 100-hour checkup and-any other repairs requested by Lees-Bro'wn 
Lees-Brown was also to furnish fuel for the leased aircraft.

The Referee found that it was not unusual for Brown -to work 
nightsiand weekends nor for him to fly charter flights on holi
days . i '

On the weekend of April 30-May 1, 1977 Brown was scheduled 
to be off work. He was asked to fly a charter flight into Victoria, 
British Columbia on Friday, April 29 which he did and returned to ' 
Portland on the following day. The next day, Sunday, May 1,
Brown flew to Cottage Grove and picked- up his wife. On the re
turn flight. Brown noticed some problems with the plane and ad
vised claimant he was going to have to check them but.

# Claimant and the deceased lived in Vancouver near the 
Evergreen Airport. They had a tie-down space for their air
craft at Evergreen. Brown also purchased his gasoline at the 
Evergreen because the price was a little cheaper than else
where.' One- of Brown's obligations under his contract was to 
furnish fuel for the aircraft.

On Sunday evening Brown had been notified Flightcraft 
wantedj him to take a charter into Vancouver, British Columcbia 
on Monday, May 2, 1977. Brown and a co-pilot left Portland 
about'7:00 a.m. with the Lees-Brown,Inc. aircraft and returned 
about 6:30 p.m. He again noted a problem he had first noticed 
on a trip back from Cottage Grove relating to a loose plate on the 
plane's naselle. Brown told his co-pilot that he was going to 
take care of it before he took the plane out again.

When Brown and the co-pilot reached Portland Monday' even
ing, Brown learned he had a charter flight to Redmond the follow
ing 'day; he was scheduled to pick up some people in Redmond about 
1:15 pLm. which meant he would have to leave Portland around noon 
Instead of driving home in his pickup which he had parked at the 
Flightcraft parking lot, Brown flew the Lees-Brown, Inc. aircraft 
hbm.e Monday evening and crashed while landing at the Evergreen 
Airport resulting in fatal injuries..
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Claimant filed a claim for 
which wa's denied’ by the Fund on 
that her husband was flying the 
night so that he could make the 
(this was the problem which had 
Cottage Grove) and refuel the pi 
uled to Redmond on the following 
would be a benefit to Flightcraf 
occurred in the course and scope

Workers' Compensation benefits 
July 27, 1977. Claimant argues 
plane to Evergreen Airport that 
repair of the inspection plate 
been noted since the trip to 
ane for the charter flight sched- 
day. Claimant argues that this 

t and therefore the accident 
of her husband's employment.

#

Flightcraft argues that it is pure conjecture as to why 
Brown flew his aircraft to 'Vancouver Monday evening. It also 
argues that it was of no benefit to them since they were also 
deprived of the sale of gasoline and the opportunity of perform
ing the maintenance service themselves even though the expense 
would have been billed to Lees-Brown, Inc,

The Referee found that if Brown had-been taking the air
craft to the Evergreen Airport in Vancouver solely for the pur
pose of refueling and fixing the small inspection plate, this 
would be for his benefit as co-owner of the aircraft. It would 
be much cheaper for' him to fix the inspection plate than-- to have 
Flightcraft's repair shop do it and he could purchase his gaso
line at Evergreen at a lower rate than anywhere else. Since the 
lease agreement with Flightcraft’’-provided that the maintenance

0

expenses were Lees-Brown, Inc.'s responsibility and the evidence 
indicated that Lees-Brown, Inc. was also responsible for refuel
ing the aircraft, Browr^ would be,-saving money in each instance.

The Referee concluded that Brown had had a business interest 
of his own to serve when he took the aircraft to Evergreen for 
refueling and making the minor repairs.

The Referee found that if Brown were not taking the aircraft ', 
home for refueling or repair, then he must have been taking it 
home for his own personal purpose, and in that event, assuming that' 
the coming and going rule applied, his death would not have been 
within the course and scope of his employment. He concluded that 
the denial should be affirmed.
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#
|The Board, on de novo review, concurs with the conclusion 

reached by ;the.Referee. The Board finds that the applicable law 
is the "going and coming" rule’which precludes, compensability of injuri'es or deaths that occur while the worker, travels to and 
from work. | Claimant had attempted to establish compensability of her cl^aim by invoking the "dual-purpose" rule. 'She attempted to 
create an impression that Brown was somehow engaged in the bus
iness |of Flightcraft at the time of his fatality because he had 
intended to refuel the aircraft and repair a loose • inspection 
plate.' The Board finds no evidence that Brown had planned to 're
fuel his plane ,at the Evergreen -Airport or, to make the necessary 
repairs. In the absence of such evidence. Brown's trip home 
becomes a ''going and coming" matter explainable on the basis that 
he flew home because of the relative .lateness of the conclusion 
of his working day and to avoid traffic .and shorten his travel ■ time. II-

#

'Assuming Brown was intending to refuel the aircraft and 
repair it and that such activities were related to "business" the 
business was not that of Flightcraft but of Brown who was the 
co-owher of the plane involved. Under the terms of the agreement 
to lease the plane to Flightcraft, Brown, through Lees-Brown, Inc 
was obligated to assume responsibility for purchasing fuel and 
keeping the plane adequately fueled for flying and for taking 
care of minor repairs. The Referee correctly concluded that if 
Brown 'had tiaken the plane home to refuel it and make minor re
pairs :then jhe had only a business interest of his own to serve 
and there was no benefit to Flightcraft.

; I ORDER
iThe order of the Referee, dated June 1, ,1978, is affirmed.

CLAIM NO. A 734855
HOWARD 0. MANSKER, CLAIMANT '
SAIF, 'Legal Services, Defense Atty. 
Own Motion :0rder

June 4, 1979

#

iClaimant had sustained a compensable injury to his wrist 
in Ma^^ 1959 . The claim was accepted, closed and claimant's ag
gravation rights have expired.i[On May 1, 1979 claimant requested the Board to exercise 
its own motion jurisdiction and reopen his claim for his wrist 
condition which has worsened through the years. He indicated 
that Dr. Woolpert had operated on it in March 1979.

-281-



On May 9, 1979 the Board advised claimant that it would 
consider his request upon receipt of Dr. VJoolpert's medical re
port.

The record indicates that Dr. Woolpert began seeing claim
ant in 1978 for pain and'numbness in the right'hand. He performed 
a median and ulnar nerve release on February 1, 1979 and by a let
ter of March 9, 1979 he related the right wrist condition and sub
sequent surgery to claimant's 1959 industrial injury.

On May 11, 1979 the Board forv;arded copies of the medical 
reports to the Fund and.requested it to advise the Board of its 
position with regard to claimant's request within 20 days.

The Fund, on May 24, 1979, informed the Board that it did 
not oppose reopening claimant’s claim.

The Board, after full consideration of the evidence before 
it, concludes that claimant's claim should be reopened as of the 
date of surgery performed by Dr. Woolpert.

• ORDER
Claimant's claim for a right wrist condition resulting 

from his May 1959 industrial injury is hereby remanded to the 
Fund for payment of compensation commencing February 7, 1979, 
the date claimant underwent surgery, and' until the claim is 
closed pursuant to ORS 656.278. m

SAIF CLAIM NO. ZC 153689 June 5, 1979
HAROLD CURRY, CLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On March 21, 1979 the claimant, by and through his attor
ney, petitioned the Board to exercise its own motion jurisdic
tion pursuant to ORS 656.278 and reopen his claim for an indus
trial injury sustained in October 1968 while claimant was 
shoveling wet cement for the City of Salem Street Department.

The injury was to claimant's lower back and claimant was 
first seen by Dr. Anderson who hospitalized claimant and placed 
him in traction. In June 1969 Dr., Raaf performed a laminectomy 
and fusion. Later it was recognized that claimant had a pseudo
arthrosis of the spinal fusion between L4-5 although the fusion 
at L5-S1 was solid. A repair of the fusion was done on June 5,
1974. -282-



m !0n February 3, 1979 claimant .underwent additional back sur
gery involving the fusion and also a removal' of a large prolapsed 
intervertebral disc at L4-5. Claimant, in his petition, states 
that the aforesaid surgery and the medical bills therefor were 
all due toiand related to his industrial injury of October 1968. In support!of his petition claimant furnished the Board with med
ical reports from Dr. Cherry, Dr. Berkeley and St. Vincent Hos
pital and Medical Center.

!

,On March 27, 1979 the Board advised the Fund of claimant's 
request (the petition indicated that the Fund had been furnished 
copies of the request and the medical documentation in support). On April li, 1979 the Fund, replied, stating that the claimant 
was- scheduled to be examined by the Orthopaedic Consultants on 
May 15, 1979 for clarification of the Fund’s responsibility *for claimant'sI present condition. It asked that the Board's consi
deration of claimant's request be delayed until the report was 
received,

|0n May 29, 1979 the Fund , furnished the Board a copy of the 
Orthopaedic Consulants' report, dated flay 14, 1979, and stated 
that it would not oppose a claim reopening.

!The Board, based upon the opinion expressed by the phy
sicians at ithe Orthopaedic Consultants that claimant's present condition ijs related to the original injury and his subsequent 
treatments ifor such injury and in view of the findings reported 
at the last operation that the surgery was properly indicated, 
concludes claimant's request to reopen his claim is medically 
justified, j

ORDER
Claimant's claim for an industrial injury sustained on Oct

ober 25, 1968 is hereby referred to the State Accident Insurance 
Fund t'o be ,accepted and for the payment of compensation, as provided 
by law, commencing on February 3, 1979, the date claimant had his 
most recent surgery, and until the claim is closed pursuant to 
the provisions of ORS 656.278.

I • IIciaimant's attorney is awarded as a reasonable attorney's 
fee for his services in connection with this reopening a sum equal 
to 25%! of the compensation claimant shall receive for temporary 
total jdisability as a result of this order, payable out of said 
compensation as paid, not to exceed $750.

m
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WILLIAM H. HARRINGTON, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

SAIF CLAIM NO. A 999130 June 5, 1979
m

On June 12, 1963 claimant, cn employee of the State High
way Department, sustained a compensable injury to his back and 
ribs when he fell from a bridge structure. Claimant's claim was 
accepted and closed and claimant's aggravation rights have ex
pired .

Claimant received intermittent medical care between the 
date of his claim closure and 1972 but was able to work regu
larly for his employer.

On July 5, 1978 claimant commenced losing time from work 
due to his back complaints and he voluntarily quit his job on 
the advice of his treating physician. Dr. K. Clair Anderson, 
who told claimant that his work was aggravating his problem.

The Fund was requested on August 1, 1978 to reopen claim
ant's claim by his employer, the State Highway Department. The
Fund furnished the Board with medical reports from Dr. Chen Tsai, 
Dr. Anderson and the Orthopaedic Consultants. The latter exam
ined claimant on January 22, 1979. The Fund also advised the Boar 
that it would not oppose the reopening of the claim if the Board 
concluded that the medical evidence which the Fund had supplied 
it justified reopening.

On April 23, 1979 the Board issued an Own Motion Order re
manding claimant's claim for the June 12, 1963 industrial injury 
to the Fund to be* accepted and for the payment of compensation,
as provided by law, commencing on August 1, 1978, the date the
claim was sent in by the employer, and until the claim was closed 
pursuant to ORS 656.278-, less time worked.

On May 1, 1979 the Fund requested a determination of claim
ant's condition. The Evaluation Division of the VJorkers' Compen
sation Department, after considering claimant's 30-year work his
tory and heavy labor, his 10th grade education, his age and the 
residual functional capacity for light work, recommended that the

claim be closed with an award for temporary total disability 
from July 5, 1978 through January 22, 1979, inclusively, less 
time worked, and to an award equal to 15% for unscheduled low 
back disability based upon the maximum for unscheduled dis
ability in effect on June 12, 1973.
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m

The Board concurs basically with the recommendations; how
ever, :its Own Motion Order of April 23, 1979 commenced the pay
ment of compensation for temporary total disability on August 1, 
1978 rather than July 5, 1978. January 22, 1979 is the date that 
the physicians at the Orthopaedic Consultants found claimant's 
condition to be medically stationary. The record indicates that 
the Fund has paid claimant compensation for temporary total dis
ability from August 1, 1978 through April 50, 1979, the day pre- 
ceeding the request for an own motion determination.

ORDER
The claimant is awarded compensation for permanent partial 

disability|equal to 15%'of the maximum allowable for unscheduled 
disability Iwhich, at the time of claimant's industrial injury, was 145®. [claimant is also awarded compensation for temporary 
total Idisability from August 1, 1978 through April 30, 1979, less 
time worked.

WCB CASE NO. 78-6634
DELBERT KING, CLAIMANT 
Carney, Probst & Cornelius,

Claimant'|s Attys.
Lang, Klein, Wolf, Smith,Griffith |& Hallmark, Defense Attys. 
Request'for Review by Claimant

June 5, 1979

Reviewed by Board Members Wilson and McCallister.
Claimant seeks review by the Board of the Referee's 

order which sustained the defendant's denial of claimant's 
claim ifor aggravation, but awarded claimant 60® for 40% loss 
of his right leg and 7.5® for 5% loss'of his left leg. Claimant is not 'contending his claim iS' an aggravation claim, but 
is a claim for reopening for further medical care and treat
ment and temporary total disability. He contends that the 
Referee should not have ruled upon the extent of disability. 
Further, based on the carrier's unreasonable denial of his request |to reopen his claim, it should be assessed penalties and 
an attorney's fee.

I !
iThis Iclaim has a long history. Claimant, a construction 

carpenter, .developed bilateral knee symptoms over a period of 
years.j Claimant filed claims against three employers and sub
sequently this employer was found to be responsible for his con
dition.

m
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Claimant, after undergoing an osteotomy and completing a 
vocational rehabilitation program 'as a building inspector, re
turned to work as a carpenter on April 28, 1978 with a different 
employer. Dr. Eisendorf, • claimant's treating physician, rec
ommended that the claim be closed because claimant's condition 
was medically stationary as of April 28, 1978. On May 20, 1978 
Dr. Eisendorf reported that claimant's return to work as a car
penter had resulted in a marked exacerbation of claimant's symp
toms. Claimant at first had-.not been required to kneel, but at 
that time his v/ork required that he kneel. Dr. Eisendorf reported 
claimant was temporarily totally disabled and would be unable- to 
do that type of work.

A Determination Order dated July 7, 1978 closed the 
claim. It awarded claimant temporary total disability from 
March 1, 1977 through April 28, 1978 and compensation equal 
to 5% loss of his left leg, 15% loss of his right leg. Claim
ant appealed this Determination Order on August 10, 1978.

On August 7, 1978 Dr. Case opined claimant's claim should 
be reopened for treatment. He felt claimant needed a patellar 
tendon transfer, which would be scheduled as soon as the claim 
was reopened. He noted claimant still had indications of chon- 
•dromalacia of the right patella which incapacitated him for a 
week. This report was sent to the.carrier and received by it 
on August 14, 1978. On August 15, 1978 Dr. Case performed an 
arthrogram of the right knee which revealed a posterior capsu
lar tear and partial rim tear around the mid portion of the 
medial meniscus.

OnAugust 18, 1978 the carrier, based on claimant's request 
for reopening of his claim and commencement of temporary total 
disability, refused to do so on the basis that claimant had vio
lated his physician's orders by returning to work as a carpenter. 
Claimant requested a hearing on this denial on August 22, 1978.

Dr. Eisendorf, in his closing examination, reported claimant 
could not do any kneeling. On September 12, 1978 he reported that 
whether claimant violated his orders by returning to work as a 
carpenter, he felt that it was reasonable for him to resume doing 
some type of work and it appeared that there v/as nothing else 
available. Therefore, he felt it was reasonable for him to try 
it on a limited basis. He opined claimant's work had not resulted 
in a new injury, but claimant's knee problems were a continuing 
one.

The Referee found claimant failed to prove an aggravation 
claim. Further, because claimant failed to prevail on the aggra
vation claim, he found an award of penalties and attorney's fees 
were not in order. He did not find claimant's return to work con
stituted injurious practices.
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iThe Board, on de novo review,- agrees with the Referee. The 
claimant has failed to establish by’,a preponderance of the .evidence 
a causally [related worsening of- the. condition arising from the 
compensable injury. The worsened condition is a medial meniscus 
problem which we find, based on ‘the medical evidence, has not 
been shown ito be related to the accepted injury. On March 2, 1977, 
prior to tt\e last arrangement of compensation, Dr. ^ Case performed 
an arthrogram on claimant's right knee. The results of that diag
nostic procedure were negative. Subsequently, and still prior 
to the last: arrangement of compensation, that is November 30, 1977, 
Dr. Case performed a complete medical examination of claimant.

He found claimant's condition to be medically stationary. He noted 
that claimant had no evidence of meniscus involvement, no tender
ness andi was able to walk without a limp. '

m

m

■A Determination Order was issued July 7, 1978. The claimant 
appealed from that order. In the meantime the claimant returned to 
Dr. Case with additional complaints involving the right knee. On 
August 15, 11978 Dr. Case and Dr. Sayler performed an arthrogram. on 
the right knee. This diagnostic procedure revealed:

'•"There is good visualization of the internal 
.structures of the knee. There is a posterior 
capsular tear and partial rim tear around the 
mid portion of the medial meniscus. The men
iscus per se appears intact. Thecondyles [sic] 
and patellar cartilage as visualized appears 
[intact and no other bony abnormality is noted."
■It is evident based on this finding that the condition which 

gave, rise to the surgery and the worsening of claimant's condition 
is a new and different injury and/or.problem from that of the com
pensable injury or disease. Although it is the medical profession 
upon whom we rely for ansv/ers to questions of medical causation 
there lare situations wherein the evidence, on its face, is so clear 
that a layiperson can draw a' logical conclusion from the medical 
report’s. This is such a case. The claimant has not established 
by a preponderance of the evidence a worsening of his causally re
lated .right knee condition sufficient to support an aggravation 
claim lunder ORS 656.273.

ORDER
^The order of the Referee, dated November 22, 1978, as amended

by the supplemental order dated December 6, 1978, is affirmed.
i
[notice to all PARTIES: This order is final unless within

30 da^s after the date of mailing of copies of this order to the 
parties, one of the parties appeals to the Court of Appeals for 
judicial review as provided by ORS 656.298.
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FRED L. MONROE, CLAIMANT 
Emmons, Kyle, Kropp & Kryger-, 

Claimant's Attys.
Own Motion Order

CLAIM NO. D53-118028 June 5, 1979

Claimant, by and through his attorneys, requested the Board 
to exercise its own motion jurisdiction and reopen his claim for 
an injury sustained on June 2S-, 1967 . In his request, claimant 
indicated that as a result of the injury he was blind in the right 
eye until March 13, 1978 when Dr'. Robert Page performed surgery tc' 
remove a cataract; at that time Dr., Page discovered that the cor
nea had been pushed over obstructing the pupil. It was removed and 
placed in the correct position and claimant's vision was restored.

In an attached medical report by Dr. Page, dated October 27, 
1978, he stated that there was no question in his mind that claim
ant's dislocated and cataractous lens was the result of a prior in-' 
jury. : ,

On May 16, 1979 the Board advised the carrier of claimant's- 
request and, asked-it to inform the Board within 20 days of its posi
tion thereto. The carrier responded on May 23, 1979, stating it 
would make prompt payment of claimant's medical bills in connection 
with his March 13, 1978 surgery;,however, it found no basis for re-^g 
opening claimant's claim at that time.

The Board, after fully considering the evidence before it, 
concludes that claimant's claimi should be reopened as of March 
13, 1978, and until it-is closed under the provisions of ORS 656.
278, :

Claimant’s attorney should be granted an attorneys' fee for 
their services a sum equal to 25% of the increased compensation 
for temporary total•disability granted by this order, payable out 
of said compensation as paid, not to exceed $750.

IT IS SO ORDERED,

m
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m
j- i SAIF CLAIM NO. EC 148830

j’ ■
JACK RUTHERFORD, CLAIMANTSAIF, LegalJ Services, Defense Atty.
Own Motion 'Order

June 5, 1979

On December 12, 1977 an Own Motion Determination was/■ 
entered in the above entitled matter which granted claimant com
pensation for temporary total disability from September 17,
1975 through September 30, 1977, less time, worked. This award was grantedi claimant for a compensable injury which he sustained 
on August 10, 1968 and was entered pursuant to the provisions of
ORS 656.278 
pired.;

inasmuch as claimant's aggravation rights had ex-

Subseguent to the entry of the Own Motion Determination, 
substantial] exchange of correspondence transpired between the 
Board and claimant and claimant's. doctor, Edward J. Lackner. 
Claimant was seeking to reopen his claim for further medical- 
care and treatment on the grounds that his present condition was 
related to the industrial injury of August 10, 1968 and repre
sented; a worsening thereof since the claim was closed by the 
Own Motion Determination dated December 12, 1977.

On February 1, 1979 an Own Motion Order was entered recit
ing basically the same facts stated in this order and adding that 
the Board had requested Dr. Lackner to provide it with a current 
medical-evaluation of claimant's physical and mental conditions. 
Dr. Lacknerl was asked to give his opinion of whether such condi
tions were attributable to the industrial injury and represented a worsening! of claimant's condition since December 12, 1977. Dr. 
Lackner replied that claimant's condition had materially wor
sened,; his pain had increased and he was m>ore. depressed. He also 
said that claimant had been hospitalized for pelvic and cervical 
traction in, San Jose on January 3, 1978; however. Dr. Lackner 
neglected to recommend any specific treatment which would require 
reopening of claimant's claim. Dr. Lackner failed to recommend 
any specific medical treatment which justified a finding that 
claimaht's present condition had worsened. If the medical care 
and treatment which claimant required was related to the 1968

industrial injury, such medical care and treatment could be afford'ed claimant under the provisions of ORS 656.245. The 
Own MO|tion Order of February 1, 1979 denied the request to 
reopen' the claim.

-289-



On April.20, 1979 Dr, Lackner, in behalf of claimant, 
again requested the Board to reopen claimant's, claim., In sup
port of this request he furnished the Board a lengthy narrative 
report which endeavored to indicate that claimant's present 
condition was directly related, to the industrial injury and 
represented a worsening. He stated that claimant's peptic ul
cer disease required a follow-up upper GI series and then a 
referral ’'to a gastrointerologist for treatment. He also stated 
that claimant's cervical spine, condition is related to the 
earlier industrial disease. On November 21, 1979 the Honorable 
Charles S. Crookham, Circuit Court Judge for the County of 
Multnomah, State of Oregon, entered a judgment order whereby, 
inter alia, he found that claimant's peptic ulcer and neck con
ditions were unrelated to- his industrial injury of October 10, 
1968, Therefore, the issue.of compensability of these two con
ditions is res judicata.

Dr.'Lackner also stated that with regard to claimant's 
lumbar spine problem, which had previously been found to be a 
compensable injury, there was no doctor willing to operate in 
this area, therefore, the only alternative medical treatments 
were limited mainly to symptomatic relief such as physical 
therapy, acupuncture, transcutaneous nerve stimulator, trans
cendental medication, hypnosis, etc.

This letter was forwarded to the Fund on May 4, 1979 and 
on May 17 the Fund responded, stating that the treatm.ent sug
gested by Dr. Lackner for claim.ant's low back condition could 
be provided under the provisions .of ORS 656.245 and that the 
other conditions, namely the peptic ulcer and the cervical 
spine had previously been found to be unrelated to his indus
trial injury. The Fund opposed reopening of the claim.

#

m

The Board, after giving consideration to Dr. Lackner's 
letter of April 20, 1979'and also after reviewing the previous 
correspondence on this matter which is not inconsiderable, con
cludes that the Fund should' immediately schedule claimant for 
a thorough examination by an orthopedic physician who practices 
in the area.in which claimant now lives. Based upon this exam
ination, the doctor shall furnish- the Board and the State Acci
dence Insurance Fund a full medical report which indicates whether 
or not claimant's present lumbar spine condition is related to 
his October 10, 1968 industrial injury and, if so, does it rep
resent a worsening thereof since the last award or arrangement

of compensation which was on December 12, 1977. The Board 
further concludes that all the expenses of this examination 
shall be borne by the State Accident Insurance Fund.

Upon receipt of this medical report the Board will de
termine whether claimant's request to reopen his claim.should 
be allowed.

IT IS SO ORDERED.
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# 1 WCB CASE NO. 77-5353
I I

I I •JAMES ISILSBY, CLAIMANT
Hoffman, Morris, Van Rysselberghe 

& Giustina, Claimant's Attys.SAIF, Legal Services, Defense Atty. 
Order on Remand

June 5, 1979

m

pn July 21, 1978 the Board entered its Order on Review in 
the above entitled matter which modified the Referee's Opinion 
and Order, jdated January 28, 1978, by changing the beginning date 
of compensation from May 19, 1977 to October 26, 1977; denying 
claimant penalties awarded by the Referee for the Fund's allegedly unreasonable denial of the claim and unreasonable refusal to pay 
compensation and reducing the amount of the attorney's fees 
awarded by the Referee from $1,000 to $500. It affirmed the Ref
eree's order on the issue of compensability of claimant's claim for aggrava|tion.

I *Both claimant and the Fund requested judicial- review of the Board's ord'er and on April 2, 1979 the Oregon Court of Appeals 
rendered its Decision and Opinion which affirmed the Board's Order on' Revi'ew in all respects except "the date upon which compen
sation' was first due and concerning temporary total disability"

In this case the claimant requested the Fund to reopen his 
claim for aggravation on May 19, 1977, however, Dr'. Stainsby's letter', dat|ed October 26, 1977, provided the first medical veri
fication ofi aggravation of claimant's compensable industrial injury 
The Board bad held that the period of compensation began on the
date of Dr. 
ORS 656.273

Stainsby's letter, relying upon the provisions of 
(6) which provide:

"A claim submitted in accordance with this sec
tion shall be processed by the direct respon- ■ 
sibility emiployer or the State Accident Insur
ance Fund in accordance with the provisions of 
pRS 656.262, except that the first instalment 
of compensation due under subsection (4) of ORS 
656.262 shall be paid no later than the 14th 
day after the subject employer has notice or 
knowledge of medically verified • inability to 
work resulting from the worsened condition."

The -Court of Appeals interpreted the above statute to 
mean that the claim for . increased disability due to aggravation 
was compensable during the period of that increased disability, 
although the first payment of comipensation would not be due un
til 14 days- following receipt of verification

-291-



The Court held that ORS 656.273(6) is procedural; it relates 
to when compensation payments must actually be paid, not to what 
period of time the payments must cover (emphasis supplied by the 
Board).

The Court found evidence that claimant "was totally off the 
job only in connection with his myelogram in March 1977. However, 
he made no claim for disability payments prior to May 19, 1977."

On May 30, 1979 the Board received a Judgment and Mandate from 
the Court directing-it to modify its order in conformance with its 
Decision and Opinion. The Board understands this to require it to 
use May 19, 1977 as the date upon which the payment of compensation 
to claimant commenced.

ORDER
The Order on Review entered in the above entitled matter on 

July 21, 1978 is amended by deleting the date "October 26, 1977" 
from the third paragraph on page three of said Order on Review and 
substituting therefor the date "May 19, 1977".

In all other respects the Order on Review 'is reaffirmed and re
published.

WCB CASE NO. 78-3819
FREDERICK BROWNE, CLAIMANT 
Carney, Probst & Cornelius,
Claimant' s Atty.s.

SAIF, Legal Services, Defense Atty. 
Amended Order on Review

June 1979

On May 24, 1979 the Board entered its. Order on Review in 
the above entitled matter. In the 14th line of the 5th para
graph on page four of said order, the figure "15°" should be de
leted and the figure "15%" substituted therefor.

In all other respects the Order on Review is reaffirmed and 
republished.

m
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DEWEY I COOMBS, CLAIMANT ’
Po2zi> -Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, -Legal Services, Defense Atty.
Order lon Remand

I WCB CASE NO. 77-3947 June 8, 1979

;0n, May 31, 1978 the Board entered its Order on Review which 
affirmed, and adopted as its own the Opinion- and Order of the Ref-r
eree dated October 2, 1977, as amended on November 3,1977

The sole issue before the Referee at the hearing was-whether 
the Board acted within its authority when it issued its Own Motion 
Determination'on May 18, 1977, pursuant to the provisions of ORS 
656.278, ,and if it was not so acting, did the claimant have the 
right,of 'appeal' from the Third Determination Order issued on Jan
uary 30, |1976 . Initially; the claimant;'had requested an appeal 
from that: Determination Order but subsequently, pursuant to a 
stipulation, an order was issued on January 27, 1977 reopening the 
claim.for payment of temporary total disability and for medical 
care and treatment and dismissing claimant's request for a hear
ing.

The Fund, on April 14, 1977, requested a closing determin
ation and the Evaluation Division of the Board recommended com
pensation for temporary total disability from July 2, 1976 through March 21,| 1977 and 9.6° for 5% loss of the right arm. The Board 
adopted this recommendation and issued the aforesaid Own Motion 
Determination which stated claimant had no right to a hearing,. re
view or appeal of the award. ORS 656,278(3).

'The Referee • concluded, based upon the findings made at the 
hearing before him, that the Board acted within its authority in 
issuing the Ov/n Motion Determination order pursuant to ORS 656.278 . True,the jclaimant had a right to appeal the adequacy of the Third 
Determination Order within .one year from the date of. its entry which 
was January 30, 1976 because the claim had been reopened on August 
20, 1973, 
on May 11
his request for hearing and the Fund agreed to reopen the claim 
•for payment of temporary total disability benefits from July 2,
1976. j The!Referee concluded that the stipulation which was after 
the expiration of claimant's aggravation period was nothing more

prior to the expiration of claimant's aggravation rights 
11975. However, the claimant stipulated to withdraw

than a voluntary reopening and because it was issued after 
claimant's :aggravation rights had expired the claim had to 
be closed pursuant to ORS 656.278.
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The Referee denied claimant relief he requested in his 
request for hearing dated June 14, 1977 (the appeal from the 
Third Determination Order of January 30, 1976).

After the Board affirmed the Referee's order^ the claimant 
sought judicial review. On March 19, 1979 the Oregon Court of 
Appeals rendered its decision and opinion which reversed the 
Board and,, the Referee and -instructed the Board to enter an or
der which would set aside the Own Motion Determination, dated 
May 18, 1977, and allow claimant to have his claim which was 
opened by the stipulation dated January 27, 1977 closed pursuant 
to ORS 656.268. ^

On May 31, 1979 the Board received the judgment and mandate 
from the Court of Appeals and hereby issues its order in con
formance therewith.

ORDER
The Own Motion Determination, dated May 18, 1977, is hereby 

set aside and claimant's claim for an industrial injury initially 
sustained on July 17, 1967 is remanded to the State Accident In
surance Fund to be processed pursuant to the orovisions of ORS
656.268.

The Board's Order on Review, dated May 31, 1978, is reversed

#

WCB CASE NO. 78-4047 
PATSY GREINER, CLAIMANT-
Galton, Popick & Scott, Claimant's Attys. 
Lang, Klein, Wolf, Smith,'
•Griffith & Hallmark, Employer's Attys. 

Cheney & Kelley, Defense Attys.
Order Of Dismissal

June 8, 1979

A request for review, having been duly filed with the 
Workers' Compensation Board in' the above entitled matter by 
the claimant, and said request for review now having been with
drawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board .is hereby dismissed and the order of the 
Referee is final by operation of law.
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WCB CASE NO. 
WCB CASE NO.

78-4981
78-.49S2

June 8, 1979

JUNE LYTER,j CLAIMANT
Carl H'. Brumund, Claimant's Atty.
SAIF, Legal Serices, Defense Atty
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund requests review by the 

Board of the Referee's order which remanded claimant's claim 
for aggravation (WCB Case No. 78-4982) to it for the payment 
of compensation' due claimant, as provided by law, with the date 
for commencement of temporary total disability compensation to be
designated
78-4981 on

by Dr. Melgard. The Referee's order also granted the
Fund's motion to dismiss the request for hearing in WCB Case No.

jurisdictional grounds.
,Claimant, a nurse's aide, suffered a com.pensable injury to 

her neck on March 5, 1973. On January 2, 1976, pursuant to a 
stipulated order, claimant was granted an award equal to' 35% for 
neck, cervical spine and right shoulder disability. This was the 
date of the last award or arrangement of compensation for claim
ant's March 1973-industrial injury.

At tJe hearing, the claimant's attorney, using a pain scale
of 0 to 10, 
claimant's

attempted to illustrate the changing intensity of 
pain. Claimant stated that the most severe pain she 

had ever suffered was when she had a kidney problem. • She rated this as 10.1 Claimant rated her pain when her injury occurred in 
March 1973 [as 5 and her pain in January 1976 as 3 to 4.

i IIIn January 1976 claimant was training to become a teacher's 
aide through an authorized program of vocational rehabilitation. 
Part of her duties were playing with children on the playgrounds. 
Usually claimant experienced pain with such activities during the 
last two or three hours of her six-hour_shift. Claimant stated 
she was able to do all of her household chores after work al
though; she ,would have pain with more strenuous housework, 
the pain became severe claimant would take medication.

When

In the summer of 1977 claimant had noticed an increase 
in her pain with corresponding decrease in the number of ac
tivities she was able to perform. Claimant rates her present 
pain at 6, which it has been since the summer of 1977. I.t was 
necessary for the Referee to determine whether the testimony of cla^imant was believable and, if so, if her pain was disabling. 
In thi|s case, he concluded that the testimony regarding pain came 
from the claimant v;hom he had observed to be a sincere witness and 
whom he did -not feel overstated her case. There was no testimony 
offere'd to the contrary and there was no shov/ing that claimant's 
testimony needed to be viewed with caution.
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The Referee concluded that'the pain was disabling by com
paring what claimant was able to do in January 1976/ the date of 
the last award and arrangement of compensation, with what she is 
able to do at the present time and the diminution of the claim
ant’s abilities was due to the limiting affect of more persistent 
and severe pain.

A claim for aggravation must be supported by medical evi
dence. Dr. Melgard, a^neurosurgeon, had treated'claimant since 
shortly after the industrial injury. In August 1977 he noted 
that claimant had continuing neck pain and in September 1977 he 
requested the claim be reopened for further evaluation. A month 
later, although surgery was not contemplated. Dr. Melgard indi
cated that claimant needed to be hospitalized for intensive, 
conservative treatment. However, by May 1978 Dr. Melgard was 
of the opinion that claimant should be seen by Dr. Tiley, an 
orthopedic physician for his opinion regarding the feasibility 
of fusion. Dr. Tiley, after seeing claimant,recommended con
tinued conservative care.

The latest medical report in the record was Dr. Melgard's 
report of October 1978 which was after the hearing and indicated 
that claimant's neck condition "... may be getting worse".
He thought that the possibility of a fusion should be discussed 
further with Dr. Tiley. He found claimant was not medically 
stationary and hope still existed for improving her condition 
with treatment or surgery.

The Referee concluded that claimant's condition had wor
sened. The medical evidence taken as a whole established an 
injury-related worsening of'claimant's neck condition. He re
manded her claim for aggravation to the Fund. He did not award 
penalties based on the rationale that the Fund's denial was rea
sonable due to a lack of clear definitive medical evidence sup
porting the aggravation claim at the time the claim was denied, 
or even up to the time of the hearing.

The Board, on de’novo review, -finds that claimant was en
rolled in a vocational rehabilitation program in January 1976.
She was in that program at Chemeketa Community College, taking 
courses to enable her to be a teacher's aide, specializing in 
early childhood education and she completed the program in .March
1978. However, there- is no evidence that claimant, at the time 
she completed her authorized program of vocational rehabilitation, 
was not medically stationary and the Board finds no evidence in 
the record that, after completion of this authorized program of 
vocational rehabilitation claimant's disability was ever re
evaluated and a Determination Order entered again closing claimant's 
claim pursuant to ORS 656.268.
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Therefore, the Board concludes that claimant's claim for her March 1973 |n’eck injury should be-,-remanded to the State Accident 
Insurance F|Und to be accepted and for the payment of compensation, 
as pro|vided by law, commencing on the date claimant completed her 
authorized jvocational rehabilitation program and until her claim is 
closed' pursuant to the provisions of ORS 656.268.

ORDER
The order of the Referee, dated December 20, 1978, is modi

fied. I Ij [
Claimant's claim is remanded to the State Accident Insurance Fund to be jaccepted and for the payment of compensation, as pro

vided by law, commencing on the date claimant completed her authorized vocational rehabilitation program., and until the claim is 
closed' pursuant to ORS 656.268.

"Claimant's,attorney is hereby granted a reasonable attorney's 
fee for his services in connection with this Board review in the 
amount of $250, payable by the Fund.

WCB CASE NO. 78-1649 June 8, 1979
In the Matter of the Compensation 

of The Beneficiaries, of 
GERALD MAYES, DECEASED
Grant,' Ferguson & Carter, Claimant's Attys. 
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys.

Order .'Of Abatement

O

On May 18, 1979 the Board issued its Order on Review in 
the above entitled m.atter. On June 5 the Board received from

Ithe employer, by and through his attorney, a motion for recon
sideration, ; clarification and motion to hold order on review 
in abeyance'. -

' IThe Board concludes in order to allow the claimant, by and 
through her! attorney, to respond to the motion and to a.l.low-the 
Board sufficient time to fully consider the motion and the response 
thereto that the Order on Reviev; dated April 18, 1979 should be 
temporarily set aside and held in abeyance until an order based 
upon the employer's motion and the claimant's response thereto 
is issued.
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ORDER
. The .Order on Review, entered in the above entitled matter on 

May 18, 1979, is hereby temporarily set aside and held in abeyance 
pending the issuance of an order based upon the employer's motion 
for reconsideration and clarification of siad order and the claim
ant's response thereto.

The employer's request’to present oral arguments on the is
sues set forth in his motion is denied.

#

WCB CASE NO. 78-3989 June 8, 1979
MICHAEL P. PINSON, CLAIMANT 
Michael D. Callahan, Claimant's Atty 
SAIF, Legal Services, Defense Atty. 
Order Of Dismissal

A request for review, having been duly filed with the 
Workers/ Compensation Board in the above entitled matter by 
the Fund, and said request for review now having been with
drawn. m

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final by operation of. law'.

-298-



#

June 9, 1979

DAVID E. WILBURN, CLAIMANT 
Pozzi,; Wilson, Atchison, et al, 

Claimant's Attys.SAIF, !Legai Services, Defense Atty. 
Request for Review by Claimant

WCB Case NO. 78-123

Reviewed by Board Members Wilson, Phillips and McCallister.
Iciaimant seeks Board review of the Referee's order which 

affirmed the November 16, 1977 Determination Order which granted 
time loss only; claimant had received 32° for 10% unscheduled
disability 
for medical

from a prior Determination Order. Claimant's request 
care and further time loss in connection with the

January 1978 hospitalization was also denied.
iThe majority of the Board, after de novo review, affirms and adopts the jopinion and Order of the Referee, a copy of which is 

attached hereto and, by this reference, is made a part- hereof.
ORDER

The order of the Referee, dated November 9, 1978, is affirmed.
NOTICE TO ALL PARTIES; This order is final unless within 30 days after |the date of mailing of copies of this order to the par

ties, |one of the parties appeals to the Court of Appeals for ju
dicial' review as provided by ORS 656.298.

'Entered at Salem, Oregon and copies mailed to:
I

David 'E. Wilburn, 10107 SE Harold, Portland, OR 97266
Pozzi, Wilson, Atchison, Kahn & O'Leary, Attorneys, 910 Standard Plaza, 

; Portland, OR 97204
Victor Yuckert, P.O. Box 20173, Portland, OR 97220 
State Accident Insurance Fund, Claims Div., Salem, OR 97312 SAIF, ILegai Services, 400 SE High, Salem, OR 97312

Board Member Kenneth V. Phillips dissents as follows:
I

iThe claimant's psychological condition was found to be com
pensable by an Opinion and Order of June 4, 1974 and the claim was 
remanded to the carrier for acceptance and medical treatment as 
recommended by Dr. Hickman, a clinical psychologist. The psycho
logical diagnosis of Dr. Hickman was depression and schizophrenia.

m
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Claimant commenced psychotherapy which continued throughout 
1977. The Fund wanted an independent psychological evaluation and 
claimant was seen by Dr. ParvaresH. Dr. Parvaresh felt, within a 
reasonable medical probability the concussion claimant suffered at 
the time of his industrial injury’ could have aggravated his anxiety 
neurosis. He found claimant's condition was stationary and rated 
his disability at 10% of the iwhole man. ' ^

. Dr. Hickman was not provided a copy of Dr. Parvaresh's report 
and on November 16, 1977 a Determination Order granted claimant no 
further award for permanent partial disability; this closure oc
curring without the approval or concurrence of the treating physi
cian.

By a report of January 5, 1978 Dr. Hickman opined that claim
ant's condition was very unstable. Claimant had worked for this 
employer for nine years full time but since this industrial ac
cident he was unable to be gainfully employed and was permanently 
and totally disabled. ■

On January 12, 1978 claimant was hospitalized at Woodland 
Park Hospital for grand mal seizures and psychosis. On January 
13 claimant's behavior became so bizarre that he was transferred 
to the mental health clinic under the care of Dr. Duncan, a psy
chiatrist. Dr. Duncan's discharge diagnosis was depressive re

action with paranoid features, mental retardation by history 
and seizure disorder. Albeit claimant had other physical con
ditions then diagnosed.

On May 23, 1978 Dr. Duncan reported at hospitalization 
that claimant was actively attempting suicide. Dr. Duncan 
concurred with Dr. Hickman that claimant was in need of psychia
tric treatment and without this care, claimant's symptoms would 
return. In his opinion, claimant's head injury did materially 
contribute to claimant's depression, paranoia and an inability 
to return to work. Claimant's condition was stationary but would 
probably never reach his pre-injury state to enable him to re
turn to his job.

Dr. Duncan testified at the hearing that at the time of 
claimant's hospital discharge he was disabled and barely able 
to care for himself. There is no evidence that claimant ever 
suffered these emotional symptoms to such a degree prior to this 
industrial injury. Claimant did, however, have pre-existing 
brain damage. Dr. Duncan unequivocally testified that the ac
cident of July 1971 was a material contributing factor to the 
state claimant was in when hospitalized in January 1978, based 
upon all of the medical reports in the record. It was unlikely' 
claimant's condition would change very much in the future.

#

#
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jin summation, it is clear that claimant's hospitalization in January 11978 has been related to claimant's psychological 
condition arising from his industrial injury. It is true claimant had otrier physical problems found while hospitalized that 
are unrelated, but this does not detract from 'the opinion of Dr. . 
Duncan who jtreated the claimant'. Dr.- Duncan's testimony is un
contradicted. Therefore, claimant's hospitalization, commencing 
January l’3,j 1978, is compensable and claimant is entitled to com
pensation for temporary total disability and payment of his med
ical expenses.

To find that claimant's compensable psychological condition 
has - caused jno permanent impairment and therefore no loss of wage 
earning capacity is contrary to the evidence. Even Dr. Parvaresh, 
who examined the claimant at the request of the Fund, rated claimant's Ipsychological impairment at 10% of the whole man.

' Taking into consideration claimant's pre-existing mental 
retardation, his inability to physically perform any heavy manual 
labor and his psychological condition related to this injury, I 
•find this claimant to be.permanently and totally disabled.

t--

WCB CASE NO. 78-3040 June 11, 1979
THEODIS E. POE, CLAIMANT 
J. Rio'n Bourgeois, Claimant's Atty. SAIF, Legal! Services, Defense Atty. 
Request for Review by the SAIF 
Cross-request by Claimant

Reviewed by Board Members Phillips and McCallister.
jThe State Accident Insurance Fund seeks review by the 

Board jof the order of the Referee which granted claimant an 
award 'of 75% of the maximum for unscheduled disability. Claim
ant cross-requests reviev; by the Board contending the award is 
inadequateJ

iThe claimant suffered his first industrial injury in July 
1966 when a car fell off' a jack and landed on his chest. He in
jured jhis chest, neck, back and shoulder. In December 1967 he 
fell off of a lift truck and injured his right arm .and shoulder. 
Both claims were accepted, closed and thereafter appealed. Af
ter a Ihearing the Referee, by an Opinion and Order,, granted claim
ant 50% unscheduled neck and chest disability, 10% loss of the 
left arm and he affirmed the Determination Order's award of 5% 
loss of the left leg.

a Mobil service station andIClaimant was owner-operator of 
was a .working mechanic. On December 24, 1976 he and a fellow 
employee were lifting a rear-end of a car when claimant exper
ienced a pop in his neck, chest and arm.
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Dr. Zeller originally diagnosed pulled muscles and claim
ant was hospitalized.

On February 11, 1977 Dr. Hill reported-claimant had definite 
evidence of symptomatic cervical spondylosis. .He recommended a 
myelogram. Dr. Hill felt claimant showed evidence of spinal cord 
compression which was certainly, related to his several injuries 
resulting in traumatic arthritis.-

In April'1977 Dr. Seres examined claimant and reported claim
ant's complaints now v/ere like his complaints v/hen seen in October 
1967. Upon this examination claimant had limited range of neck 
mobility in all directions due to muscle splinting. Dr. Seres' 
opined claimant had exacerbated his pre-existing cervical degener-. 
ative arthritis. He recommended conservative care. .

On April 28, 1977 claimant v/as examined by the Orthopaedic 
Consultants. There was no functional disturbance upon this exam.- 
ination. Diagnosis was-cervical strain superimposed on advanced 
degenerative arthritis. Claimant’s'condition was not medically 
stationary..

In May 1977 Dr. Seres re-examined claimant and found his con
dition improved. On May 31, 1977 Dr. Zeller reported he did not 
agree with Dr. Seres and claimant, was not improved.

On September 27, 1977 Dr. Hill found claimant's condition 
medically stationary.

Claimant v/as re-examined by the Orthopaedic.Consultants on 
December 13, 1977. Upon this examination, functional interference 
was moderate manifested by refusals and inconsistencies. Claimant 
was medically stationary with the diagnosis the same as at the 
prior examination. Claimant could return to his regular occupation 
with limitations, and was in fact, so doing. Total loss of function 
of the neck was mild.

On March 3, 1978 a Determination Order granted claimant time 
loss only. ,

The Referee found,considering’claimant's age, impairment, 
education and trainability, that!he had suffered a loss of wage 
earning capacity. He granted claimant an award of 75% of the 
maximum allowable by statute.

The Board, on de novo review, would modify, the award granted 
bv the Referee.

The Board finds, based upon the medical evidence which indi- • 
cates claimant's injury was originally diagnosed as pulled muscles,^^ 
the fact claimant has not undergone any. surgical procedure and the 
Orthopaedic Consultants rating of claimant's neck disability as • •
mild, that with claimant's limitations and mild impairment he would 
be adequately compensated by an award of 45% for his loss of wage 
earning capacity. -302-
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! j ORDER

. iThe order, of the Referee-;’’dated November 9,. 1978 , is modified.

■Claimant is hereby granted an award of 144° for 45% unsched
uled rieck disability. This award is in lieu of, and not in addi
tion to, tliat granted by the Referee in his order which, in all other 
respects, is affirmed.

WCB CASE NO. 78-6340 June 11, 1979
REGINALD WALKER, CLAIMANT 
Galtoh, Popick & Scott, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys.Order Of Dismissal

'A request for reviev/, having been duly filed with the 
Workers'I Compensation Board in the above entitled matter by 
the employer, and said request for review now having been with
drawn J

IT.IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final by operation of law.

I I WCB CASE,NO. 78-4178
TERRY jwREN,; CLAIMANT 
Doblie, Bischoff & Murray,

Claimant's Attys.
SAIF, 'Legal Services, Defense Atty. 
Request for Review by Employer

June 11, 1979

'Reviewed by Board Members Phillips and McCallister
1■ I ;.The employer seeks Board review of that portion of the 

Referee’s Opinion and Order which set aside the State Accident 
Insurance Fund's denail of the left knee injury and awarded 
claimant 10% scheduled disability for his left knee. The em- 
ployerj contends its denial should be affirmed or, in the alter
native, if the left knee injury is compensable, claimant has 
no permanent disability.
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Claimant, a 21-year-old forklift driver, alleged a left 
knee injury due to operating the clutch on a hyster. Dr. Kitz- 
haber examined him on January 2G, 1978 and reported that claimant 
complained of tenderness in the lateral aspect of his left thigh. 
Claimant gave a history of painstarting with his beginning to 
drive a forklift in November 1977 :and progressively getting worse. 
Dr. Kitzhaber diagnosed tendinitis of the extensor muscles of the 
left thigh. He opined this condition was most likely caused, by 
the operation of the forklift.

On February 17, 1978 a medical report reflected claimant 
still was experiencing some left,thigh discomfort. It was the 
opinion of the treating physician that claimant had progressed 
satisfactorily enough to return to m.odified work on February 20, 
1978 with limitations of'no lifting over five pounds, no excessive 
bending, twisting, or straining and avoidance of.anything like 
a clutch pedal for at least two weeks, at which time claimant 
should be able to return to full -time employment.

Dr. Strietz reported in March 1978 his orthopedic exam.ina- 
tion was normal with a history of a lumbosacral strain and pos- . 
sible strain of the left iliotibial band or vastus lateralis 
muscle group. Dr. Strietz didn't anticipate any disability and 
released claimant to return to any type of work activities with
out restrictions. Claimant stated he felt fine and had no real

complaints, specifically no back or radicular complaints. He 
did have occasional mild aching in the lateral left thigh area, 
but denied any knee symptoms, swelling, locking or giving way.

A Determination Order, dated May 10, 1978, awarded claim
ant compensation for tem.porary total disability from January 27, 
1978 through March 29, 1978, less time worked.

At the hearing, the Fund denied responsibility for the en
tire claim, back and knee or leg.

The Referee affirmed the denial of the back condition, but 
reversed the denial of the left knee injury and ordered it ac
cepted. He awarded claimant permanent partial disability equal 
to 15® for 10% disability and granted claimant's attorney the 
sum of $500 as and for a reasonable attorney's fee.

The Board, on de novo review, v;ould modify the Referee's 
order and affirm the denial of the left knee injury. The medical 
evidence reflects that claimant has not sustained any injury 
to his left knee. Drs, Strietz and Kitzhaber both found an in
jury to the thigh, not tc^ the knee.
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The Board finds that 
jury to his left thigh but 
out any permanent residual 
Order awarded no'permanent 
injury and jthe Board finds 
suited' from the left thigh 
mination Order.

claimant sustained a compensable in- 
that this condition has resolved with- 
effects. Because.the Determination 
partial disability for a left leg 
no permanent partial disability re
injury, the Board affirms the Deter-

ORDER
The Referee's order, dated December 11, 1978, is modified.

The Fund's denial of the left knee injury is affirmed
The Board sets aside the denial of the left thigh-leg in

jury and orders that matter accepted.FurtJer it is ordered that the Determination Order dated 

May 10;, 197|8 is affirmed.
The Referee's order in all other respects is affirmed.

. ' Claimant's'attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $250, payable by the Fund.

SAIF CLAIM NO. A 928821
RAY BURNETT, CLAIMANT 
Nepom ’& Rose, Claimant's Attys. 
SAIF, Legal! Services, Defense Atty 
Own Motion Order

June 12, 1979

- Claimant, by and through his attorney, requested the 
Board to reopen his claim for an injury sustained on May 31, 
1962 to his] back. Claimant's aggravation rights have expired. 
Attached to] the petition for ov;n m.otion relief v;ere several 
medical reports in support of claimant's request.

Dr. Sbhlersser indicated that claimant was being seen by 
Dr. Morse and responding well to treatment when he slipped on a wet floor] at a Fred Meyer store in February 1976. He noted 
claimant did not sustain direct traum-a*" from this incident but 
found definite evidence of muscle spasm, and increased pain.
He felt rehabilitation and a change of occupation were indi
cated. ' - ,
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On April 17, 1978 Dr. Schoepflin reported that claimant 
had rather typical symptoms for an inflammatory spondylitis 
which is a form of hereditary arthritis. The doctor felt claim
ant's back symptoms were unrelated to any work injuries.

e

On January 30, 1979 the Board advised the Fund of claim
ant’s request and requested it to advise the Board of its posi
tion within 20 days.

After correspondence between the Fund and the Board, the 
Fund forwarded to the Board a copy of a May 11, 1979 Orthopaedic 
Consultants report which stated that claimant could do light to 
medium work. The doctors could find no relationship between 
claimant's present disability and the 1962 industrial injury.
The Fund opposed a reopening of claimant's claim.

The Board, after fully considering the evidence before it, 
concludes that claimant has failed to prove a worsening of his 
condition as it relates to his- 1962 industrial injury and his 
request for own motion relief should be denied.

IT IS SO ORDERED.

m

WCB CASE NO. 78-5290
IKENNETH DeMILLF, CLAIMANT 

Franklin, Bennett, Ofelt & Jolles, 
Claimant's Attys.

Cheney & Kelley, Defense Attys. 
Request .for Review ..by . Claimant.

June 12, 1979 %

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the Referee's order 

which affirmed the Determination Order dated June 19, 1978 
whereby claimant was awarded compensation only for temporary 
total disability.

. Claimant, an 18-year-old farm laborer, sustained, a com
pensable injury on August 30, 1976 wherv an irrigation pipe end 
plug struck him in the left forehead. Claimant lost conscious
ness. He was seen on the day of .the accident by Dr. Lahiri who 
diagnosed a depressed skull fracture left frontal area. Claim
ant was immediately transferred from Pendleton to Kadlec Hospital 
in Richland, Washington and Dr. Sen performed an operation for 
elevation of compound depressed skull fracture and debribement 
of skin. All of this was done on the date of the industrial in
jury.
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The claimant remained in the hospital until September 4,-
1976. '! At the time of his discharge claimant's wound was found 
to be healed satisfactorily and there were no neurological ab
normalities noted. Claimant was allowed to go home and the 
discharge summary indicated that Dr. Sen would continue to:-treat 
claimant and that sometime in the future consideration would be 
given ,to the possibility of repairing the small skull defect.

On October 22, 1977 Dr; Sen advised the carrier that he had 
last seen claimant on September 27.and that claimant's post-operative 
condition was quite satisfactory although during his last visit 
claimant had multiple complaints. He felt the complaints were pri
marily related to anxiety and not to any significant neurological
problems. 
his normal

He stated that claimant should be able to return to 
work within a short period of time with very little

restrictions unless claimant continued to have symptoms of dizzi
ness which, 
work above

in his case, would make it important for him not to 
ground level.

Subsequently, claimant moved to Dallas, Texas and came 
under the care of Dr, Dyll, a neurosurgeon. Dr. Dyll's reports 
indicated that claimant's condition was gradually improving; 
that his complaints were mostly about a problem which Dr. Dyll 
diagnosed' as migraine headaches. Claimant had suffered these 
migraine headaches since he was a young child.

Claimant returned to Oregon and was seen by Dr. Sen on 
June 6,'197|7. Dr. Sen had been corresponding with Dr. Dyll and 
was aware of claimant's headaches which Dr. Dyll opined were of 
a vascular origin. Dr. Sen did not feel that claimant's head
aches symptoms were related to his head injury though it m.ight 
have provoked such reaction. Claimant informed Dr. Sen that he 
intended to’ return to Dallas and hoped to-find work* in ,an apart
ment complex. The reason he consulted Dr. Sen v;as to inquire 
about a cranioplasty to cover the skull defect. Dr. Sen felt 
that in view of claimant's anxiety over the small skull defect 
such surgery would be appropriate.

I ’
On June 21, 1977 a cranioplasty of the frontal skull defect 

was performed by Dr. Sen. Claimant was discharged from the hos
pital on June 24 and at that time was in good condition and showed 
no evidence' of neurological abnormalities.

i jbn August 6, 1977 Dr. Sen advised the carrier that claimant 
was planning to return to Texas and stated that claimant's dis
ability would be minimal,.
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Upon his return to Texas, claimant again came under the med
ical care of Dr. Dyll who, on January 17, 1978, advised the carrier 
that-claimant was now employed as a sheet metal worker and enjoyed 
his work but had a relatively high absentee record because of his 
headaches. On February■ 141978 Dr\ Dyll reported that claimant 
was now, complaining of some neck and shoulder pain v/ith very modest 
spasm but it was his impression' that claimant had resolved his 
symptoms .and that no significant sequela are to be anticipated.
Dr. Dyll said that claimant was now able to work.

On June 19, 1978 a Determination Order granted claimant com
pensation fc)r temporary total disability inclusively from August 
13,. 1976 through August 31, -1977 . .

The Referee concluded that the medical evidence was not con
vincing, that claimant's present problems were causally related 
to the August 30, 1976 industrial injury nor had claimant proven 
that he:had suffered any permanent partial disability as a result 
of that injury. Therefore, he affirmed the Determination Order of 
June 19, 1978.

The Board, on de novo review, agrees with the conclusion 
reached by the Referee.

ORDER
The order of the Referee, dated November 30, 1978, is' af

firmed.

O

WCB CASE NO. 78-768
KATHLEEN HUGHEY, CLAII4ANT 
Allan H. Coons & Samuel Hall, Jr., 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

June 12, 1979

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund seeks Board review of 

the Referee's order which awarded claimant compensation for 
permanent and total disability effective on the date of his 
order, December 14, 1978.
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Claimant sustained a compensable injury to her low back 
and neck on March 22, 1971 when, she tripped and fell over a 
piece'of pipe after leaving work at the employer's where she 
was working as a fish filleter.

■Claimant's claim was first closed by a Determination 
Order dated March 2, 1973 whereby claimant was granted 64® for 
20% unscheduled neck disability. Subsequently, the claim was 
reopened and closed and on January 19, 1978 the Fifth Determin
ation Order was entered which granted claimant no additional 
compensation for permanent partial disability in excess of that granted by|the Board's Order on Review, dated June 9, 1975 which 
had granted claimant 240® for 75% unscheduled disability. It 
was from this Determination Order that claimant requested a 
hearing held before Referee Lyle R. Wolff and, as a result 
thereof, recieved an award of compensation for permanent and 
total disability.

Claimant had back surgery consisting of a laminectomy and 
fusion at L3-4 in 1975. On August 10, 1977 claimant was examined 
at the Orthopaedic Consultants who diagnosed cervical and lumbar 
osteoarthritis with secondary chronic strain at both levels and
exogeneousstationary

obesity. . The physicians felt claimant's condition was 
and the claim should be closed. No further medical 

treatment was recommended and the overall total loss of function 
of claimant's back as it existed at the time of the exam.ination 
was considered moderate; as it related to her injury of 1971 it

was rated as mildly moderate. They rated part of claimant's 
neck condition which v/as due to her 1971 injury as mild. Dr., 
Woolpert, who became claimant's treating physician in late 
1975, concurred in the report from the Orthopaedic Consultants.

I II IThe Referee, based upon the medical evidence and the tes
timony of claimant and her husband, concluded that claimant had 
established in terms of probability that she was permanently 
and totally disabled from pursuing, obtaining or holding any gainful or |suitable work on a regular basis. He felt that in 
all probability her motivation for not finding and holding a 
job was the result of the job-caused injuries to her neck and 
back which ;produced such pain that she could not work.

m
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The Board, on de novo review, finds that claimant’s moti
vation to return to the labor market is extremely poor. In • 
April 1978 claimant worked for a seafood processing firm, in 
Charleston, Oregon for 19 days.' She filleted fish and was paid 
$2.65 ah hour, working eight hours a day, five days a week.
She complained she had difficulty going up and down stairs and 
standing but during her four weeks of work she rode to and from 
work every day, a distance of 56 miles round trip. Claimant 
testified that at no time during -the period she was working 
for the'Seafood processing firm was th'd work slow. Claimant 
also attempted to work as a’motel maid for one day; she dis
continued that work because of her inability to carry heavy 
objects. Aside from these two attempts, claimant has neither 
worked anywhere else nor looked for'work of any kind since 1974.

The Board finds that the medical evidence as a whole in
dicates that claimant's condition* is better now than it was in
1974. The Orthopaedic Consultants’ consensus opinion was that 
claimant fully intended to' retire from the labor market with the 
belief that what she and'her husband received together would 
provide adequately for their continued living expenses. Dr. 
Woolpert concurred in this impression.

The Referee•found that every time claimant attempted to 
do any of the work in which she was experienced, the pain pre
vented her from continuing. The fact is that claimant didn’t 
make attempts of any consequence to return to work.

The Board feels that claimant could be helped through job 
placement but they do not- feel that there is any necessity for 
referral to the Vocational Rehabilitation Division.

The Board concludes, based upon the medical evidence, 
that claimant is not perm.anently and totally disabled and that 
she was adequately compensated for her loss of wage earning 
capacity resulting from the•industrial injury of 1971 by the 
240® awarded claimant by the Board's Order on Review dated June 
9, 1975.

ORDER
The order of the Referee, dated December 14, 1978, is re

versed.
The Determination Order, dated January 19> 1978, which 

granted' claimant no permanent partial disability ip excess of 
the award of 240° granted by the Order on Review dated June 9, 
1975, is hereby affirmed.
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WCB CASE NO. 77-5077
GERALD KUTGH, CLAIMANT 
Holmes & James, Claimant's Attys. 
SAIF, Legal Services, Defense Atty 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the order of the 

Referee which affirmed the Fund's denial of his claim for aa- 
gravation.

Claimant was employed as a landing chaser for Medford 
Corporation and on September 21, 19.73 he sustained a compensable 
injury when he was bucking limbs off of*logs and a log rolled, 
throwing'him off balance and twisting his back. The original 
diagnosis was strain left sacroiliac and lumbar muscles-.

In January 1974 claimant was examined by Dr. Gilsdorf v;ho 
found ,a functional component present and informed the claimant 
that he could find no reason for his continued disability.

In February 1974 claimant was examined by Dr. Halferty at 
the Disability Prevention Center. Dr. Halferty's diagnosis 
was possible chronic lumbar strain and moderate functional over
lay. A psychological evaluation revealed claimant had a ninth 
grade education with his principal occupation in logging. Claim
ant* was having significant family problems..

,A Determination Order of May 30, 1974 granted claimant an 
award ,of 30% unscheduled low back disability.

iciaimant then came under the care of a chiropractor. Dr. 
Blandino, who commenced conservative managem.ent. ' Claimant- had 
complaintsiin May 1975 of constant numbness, pain, insomnia, 
limited range of motion, leg cramps, radiculitis, paresthesia 
of the legs and arms, neck stiffness and headaches. Dr. Blandino 
diagnosed chronic postural scoliosis, severe chronic dorsal and 
lumbar syndrome with paresthesia, radiculitis and somatic dys
function. jDr. Blandino rated claimant's disability at 45-55% and 
at times he is totally disabled.

On July 18, 1975 a Second Determination Order granted 
claimant an additional award of 20% unscheduled disability.

bn September 8, 1975 Dr. Matthews examined claimant. His 
diagnosis was chronic cervical, thoracic and lumbar strain with:- 
out nerve root impairment, rheumatoid spondylitis is a possibil
ity and he had chronic employment problems probably related to 
medical problems. Dr. Matthews felt claimant was now limtited 
to light employment and vocational rehabilitation was recommended.
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On January 12, 1976 Dr. Pasquesi examined claimant and 
found he definitely had lumbar instability'with some subjective 
evidence of paresthesia of S~1 nerve root involvement. Claim
ant's condition was medically stationary. Claimant could per
form work not requiring lifting more than 30 pounds, nor repeti
tive' bending or twisting and work not requiring him to be on 
his feet a full eight-hour day. Claimant's impairment was 
rated at 32% of the whole man.

On February 13, 1976 a Third Determination Order affirmed the 
Second Determination Order in its entirety.

claimant underwent a vocational rehabilitation authorized 
on-the-job training program in refrigeration repair and completed 
it in August 1974. Claimant continued on this job until July 
18, 1975 and he testified he quit because of back pain.

On March 29, 1976 Dr. Dunn examined claimant and found he 
had 40% limitation of back motion. Dr. Dunn's diagnosis was lum
bosacral strain with possible L5 or SI nerve root compression, 
chronic. A myelogram was recommended as was a weight loss pro
gram. ;

On June 24, 1977 Dr. Blandino, who had continued giving 
claimant treatments, reported claimant's disability was job- 
related. and he highly recommended total disability and rehabil
itation.

G

On August 2, 1977 the Fund denied the claim for. aggravation.
Dr. Dunn performed a re-examination on November 21, 1977,

15 months after his last examination, and found progression of • 
symptoms with objective changes including progression of hypore- 
flexia in the right leg, loss of range of m.otion of the spine. 
X-rays revealed evidence of progression of degenerative disc 
disease.

O

On December 7, 1977 Dr. Matthews examined claimant; he 
had not seen claimant since 1975. His diagnosis was continuing 
chronic cervical strain, chronic lumbar strain superimposed on 
degenerative disc changes, limited chest expansion and function
al overlay of uncertain severity. He felt the prognosis was a 
bit gloomy. He reported that, orthopedically, there was no rea
son to consider claimant permanently and totally disabled, however, 
looking at claimant's work history over the past few years, gain
ful employment seemed unlikely.

On March 15, 1978 Dr. Matthews found claimant's condition 
medically stationary,and on March'17, 1978 Dr. Dunn concurred.

Claimant was examined by Dr. Em.ori on May 17, '1978 and he 
diagnosed ankylosing spondylitis. Dr. Emori expressed that 
this unfortunate gentleman was having increasing difficulties 
with spinal disease. Claimant had marked symptomatic impairment 
as well as significant-physical impairment.-312- ‘ ...
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• Claimant testified at the hearing that he was unable to 
do anything. He is helping out.a friend part time in a saw shop 
He is drawing social security disability. He testified that his 
condition is progressively worsening.I :■

' Films were shown at the hearing which contradicted a signi
ficant amount of claimant's testimony. Claimant testified he 
had difficulty getting out of his., pickup, could only turn his 
neck 5°, could not put his chin down, and could not bend. The 
movies indicated otherwise.

;The Referee found the medical evidence is in conflict. He 
concluded that claimant has substantial disability but the films 
eroded claimant's credibility. He concluded claimant had failed
to prove a 
since July 
affirmed t

worsened condition related to his industrial injury 
18, 1975, the last av/ard of compensation. The Referee 

he denial of aggravation.
The Board, on de novo review, first finds that the last award 

or arrangement of compensation was the Third Determination Order 
of February 13, 1976 and not July 18, 1975. The Board further 
finds thatj the medical evidence supports, objectively, a worsened 
condition and is supported by the findings of Dr. Dunn on his 
re-examination of'claimant of November 21,.1977, and the report 
of DrL Emori. However, claimant's condition was again stationary 
on March 15, 1978.

'since claimant's condition has now been found to be 
medically stationary his permanent partial disability can be determinedJ The Board finds that claimant has been adequately 
compensated for his loss of wage earning capacity by his prior awards and |this loss of wage earning capacity has not been 
increased by the aforementioned aggravation.

|Therefore, the Board concludes that claimant is entitled to 
compensation for temporary total,disability for the period of his 
aggravation commencing on November 21, 1977, the date of Dr.
Dunn’s medical report supporting a finding of a worsened condi
tion through March 15, 1978, the date he was found to be medically 
stationary.' Claimant's entitlement to permanent partial disability 
is unchanged. * . ‘

' ORDER

The order of the Referee, dated November 8, 1978, is hereby modified. '
I( I

'Claimant is hereby granted compensation for temporary total 
disability commencing November 27, 1977 through March 15, 1978, the 
period' claimant's condition was aggravated.

! ■ ■’

Claimant's attorney is hereby granted a reasonable attorney's 
fee for his services in connection with this Board review in the 
amount; of $600, payable by the Fund.
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CLAIM NO. 131-45626
RICHARD'V. PETERSON, CLIAMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant’s Attys.
Own Motion Order

June 12, 1979 m

On January 26, 1979 claimant, by and through*his attorney, 
requested the Board to exercise its own motion jurisdiction and 
reopen his claim for an injury sustained on June 10, 1968 while 
working for Plumley, Inc., Medford, Oregon. Claimant's aggrava
tion right's have expired. • Attached to claimant's request were 
reports frpm Dr. Holbert which related claimant's current condi
tion to his 1968 industrial injury.

In an attempt to locate the carrier on the'risk at the time 
of claimant's injury, several letters, were written. On April 
16, 1979 claimant's attorney advised' the Board that its search 
revealed correspondence from Underwriters Adjusting, Continental 
Insurance Company and Tobin & Crawford^Insurance Companies.

Based upon the attached correspondence, the Board advised 
Underwriters Adjusting Company of the claim number and asked it 
to advise the Board of its position within 20 days. The carrier 
has failed to respond to the'Board's letter. It is the Board's 
understanding that Underwriters Adjusting was handling this claim 
for Continental.

The 'Board, after fully considering the evidence before it, 
concludes that claimant's claim should be remanded to Underwriters 
Adjusting to be reopened for the industrial injury he sustained 
on June 10, 1968, commencing on the date claimant is hospitalized 
for surgery as recommended by Dr. Holbert and until the claim is 
closed pursuant to ORS 656.278, less time worked.

Claimant's attorney should be granted as a reasonable attor
ney's fee a sum equal to 25% of the increased compensation for 
temporary total disability granted by this order, payable out'of 
said compensation as paid, not to. exceed $750.

IT IS SO ORDERED.

-314-

#



-“T'

m
SAIF CLAIM NO. PC 276019

JUNE PYLE,I CLAIMANT
Robert Grant, Claimant's Atty.SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination

June 12, 1979

m

On May 18, 1979 an Own Motion Determination was entered 
in the above entitled matter: The awards granted claimant for
loss of his right foot and left foot were incorrectly stated. 
The Own Motion Determination should be corrected by changing 
the figure I " 7.5°" to' "6.-75°" in the' fourth and fifth lines on 
page two tliereof.

In a 
reaffirmed

1 other respects the Own Motion Determination is 
and republished.

WCB CASE NO. 78-709 June 12, 1979
WILMA TEGGE, CLAIMANT 
J. Burdette Pratt, Claimant's Atty. SAIF, .Legal Services, Defense Atty. 
Request for Review by Claimant

;Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the Referee's order 

which,affirmed the Fund's denial on January 16, 1978 of claim
ant's! claim aggravation.

I;Originally, claimant filed a claim for an occupational di
sease j resulting from exposure to fumes from a photocopy machine. The claim was denied and a hearing was,requested by claimant 
(WCB Case No. 72-1992)'. As a result of the hearing the Fund was 
directed to accept claimant's claim by. an order dated March 10,
1975. Compensation for temporary total disability was paid for 
approximately three-and-a-half years, less time worked, and on 
April!12, 1976 a Determination Order was entered whereby claim
ant was awarded no compensation for permanent partial disability 
No appeal was taken by the claimant from this Determination Or
der. I i
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On September 14, 1977 claimant requested the Fund to reopen 
her claim on the basis of aggravation. She contended that she 
had sustained dental problems as a result of her original employ
ment exposure and that said problems had worsened, necessitating 
further treatment. Additionally, claimant alleged a general 
worsening of her'entire condition.

Dr. Reimer, a naturopathic physician, testified that he 
first-treated claimant on February 23, 1977 which was subsequent 
to the Determination Order. He testified that he could not de
finitely state whether or not he’had found any sensitivity of 
claimant to petroleum products but he felt it was "possible”.

With respect to the dental problems. Dr. White, claimant's 
dentist, testified that he found claimant's teeth to be very 
badly stained, with the stain apparently coming from both exter
nal and internal causes. He also found what he felt to be a

rapid decaying process existing and felt that such conditions 
were extremely unusual. He requested claimant's previous den
tal records from Dr. Stoffers; Dr. Stoffers wrote Dr. White 
on June,28, 1977, stating that he did not recall there being 
much question of the fumes from the duplicating machine being 
responsible for her dental condition, but he did see in her 
record that the last time she was in her teeth were very badly 
stained and he had cleaned them.

The issue of whether the fumes from the photocopy machine 
were responsible for claimant's condition was adjudicated by 
the circuit court when it affirmed both the Board and the Ref
eree on, the issue of compensability (WCB Case No. 72-1992).

The Referee concluded that with respect to claimant's gen
eral physical condition there was absolutely no evidence of wor
sening.' The earlier medical reports and claimant's testimony 
in the previous case indicate that at the time of the first hear
ing on compensability claimant was suffering certain conditions 
which at the present time claimant does not have,, at least, to 
the same degree. Dr. Reimer was not able to compare claimant's 
present condition with her previous condition because he had not 
seen claimant prior to February 23, 1977, however, he did find 
her general complaints to be similar :t^. those reported in 1971.
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!With respect to claimant's dental problems. Dr. Stoffer 
reported that a year and a half prior to the issuance of the De
termination Order claimant was suffering from very badly stained 
teeth'which he cleaned. At that time claimant had but one cavi
ty. For slightly over two years claimant sought no additional 
dental care. When she was then examined by Dr. White he found 
badly stained teeth and numerous cavities. Dr. White expressed 
his opinion that the presence of numerous cavities only two years 
after her last dental examination had revealed only one indicated 
a probability that the condition was caused by an outside source. 
He admitted, however, that the teeth which he had extracted were 
not examined by either a toxicologist or a pathologist nor did he 
have any specialized training in toxicology.

The Referee concluded that tooth decay was a natural and 
progressive condition of the human body and in the absence of 
expert testimony it would be pure speculation to explain how or 
why claimant's teeth decayed. He concluded that in any event, 
there was no showing that the condition, if it was originally related to|the fumes, had worsened since the last award or ar
rangement of compensation. Prior to the issuance of the Deter
mination Order the teeth were found to be badly stained and cavi
ties were present. The staining cannot represent a worsening 
of a pre-existing -condition; it is merely a continuation of that condition.| The additional cavities could be caused by many, 
many things entirely unrelated to claimant's industrial expos
ure five; years earlier.

her burden 
had been a

The Referee concluded that claimant had failed to meet
of proving with, a reasonable certainty that there 
worsening of either her general physical condition 

or that her present dental problems were related to her initial indus.trial! exposure. He affirmed the denial of claimant's claim 
for aggravation.

.The Board, on de novo review, concurs in the conclusion 
reached byjthe Referee. Claimant has failed to prove that she 
is currently suffering from any condition which may causally be 
related to |the claimant's earlier industrial exposure.

ORDER
iThe order of the Referee, dated December 15, 1978, is af

firmed. I
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WCB CASE NO. 78-4486 June 12, 1979
MYRLIE WEEMS, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review'by the;-Board of the Referee's order 

which found claimant to be -medicaMy stationary and approved 
the Determination Order dated May 24, 1978.

Claimant suffered a compensable injury to his back on Feb
ruary 28, 1977 while he was carrying hides.which weighed approx
imately 160 pounds; he slipped on ice Snd fell, injuring his lower 
back. Claimant was first seen by Dr. Mintz who later referred 
claimant to Dr. Goodwin, an orthopedic physician who had examined 
claimant on June 24, 1975 after claimant had been involved in an 
automobile accident earlier that year.

In July 1977 claimant was involved in an altercation with 
the police; he had been struck on the head and knocked to.the 
pavement. Claimant also hit his head on the automobile and sus
tained a head laceration. However, there was no evidence that 
any injury to claimant's back had been sustained at that time.
In November 1977 claimant was involved in a one-car accident and 
the injuries sustained were almost exclusively facial, according 
to the medical reports.

m

, The claimant also had been involved in a two-vehicle colli
sion in July 1977 and received treatment at Holladay Hospital as 
an outpatient.

The Fund contended ^that the intervening accidents have re- . 
lieved it of any continuing responsibility of claimant's permanent 
partial: disability as of July 1977. Claimant contended that the 
intervening accidents have had nothing to do with his back prob
lems.

Dir. Goodwin prescribed a back brace which claimant has 
worn constantly; he was also instructed in back exercises. In
tensive measures were recommended to get claimant back to work; 
if claimant did not respond, hospitalization with traction had 
been suggested.

Claimant also was treated by Dr. Brown who diagnosed a 
lumbosacral strain, cervical strain and spasm and headaches and 
put claimant on a program of conservative treatment. Dr. Brown 
was quite pleased with claimant's progress up to the time he 
left Dr. Brown's care.
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On January 23 Dr. Pasquesi examined claimant; he also ex
amined him' on April 12, 1978. Af the first examination claimant 
failed to advise the doctor of the earlier automobile accident 
in which he had been involved but he did so at the time, of the 
second examination. Dr. Pasquesi said most back complaints have 
to bejdetermined on the basis of history and subjective complaints, 
therefore, a definite diagnosis could not be made unless complete 
confidence could be given to the history related by the pafient.
He stated Jthat even though claimant said that his back was' not ma
terially worsened by the subsequent automobile accidents, they
must be ta 
paired to

ken into consideration. He .{Ound claimant had been im- 
the extent of 22% of the .whole man. He recommended claim

closure for curative treatment and also different employment
which.woul 
30 pounds

d not require bending, stooping or lifting more than 
alternating sitting and standing positions throughout 

an eight-hour shift. In February 1978 Dr. Brown concurred with 
Dr. P’asquesi's first report which contained his opinion that 
claimant was medically stationary as, a result of the industrial 
injury and that psychiatric evaluation would be beneficial.

' In March 1978 Dr. Parvaresh, a psychiatrist, examined claim
ant and'found him to be of average intelligence. He could not 
find lany -psychiatric, impairment other than basic personality dis
order. He did not feel that any psychiatric care would benefit 
claimant tiut suggested that claimant was enjoying secondary gains 
and expected to be supported. He felt claimant's personality 
prolonged I his recovery but his emotional make-up was, not caused by trie fail. Claimant would be able to work.

I ■ ■ ■In April 1978 Dr. Reynolds found claimant to-be medically 
stationary and on May 24, 1978 the claim was closed by a Deter
mination Order which awarded claimant 32° for 10% unscheduled low 
back disability.

After the issuance of the Determination Order, Dr. Brown re
quested that.claimant be admitted to the Emanuel Pain Center for 
evaluation and treatment, referring to the treatment he had given 
claimant between December 14, 1977 and September 1978 and relying- 
on the respective opinions of'Dr. Pasquesi and Dr. Parvaresh.

The |Referee was not convinced that claimant's present 
emotional iproblems should be the responsibility of the employer.He di'd not allow the request made by Dr. Brown for an evaluation 
of claimant at the Pain Center. He found that claimant was now 
restr|icted from certain occupations which require heavy use of 
his back but that part of this may be due to claimant's refusal 
to undergo back surgery. The Referee admitted that back surgery 
could not be perform.ed without claimant's consent, but on the 
other hand neither could his extent of disability be. based on 
speculation. Therefore, he concluded that claimant had not borne 
his burden of proving that he was entitled to a greater award of 
disability than that which he was granted by the Determination 
Order of May 24, 1978.
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The Board, on de novo review, based primarily upon the limitations of claimant's activities placed upon him by Dr. Parvaresh,f 
Dr. Brown and Dr. Pasquesi, concludes that claimant sustained sub
stantially more loss of wage/earhing capacity than the award of 10% 
of the maxim.um allowed by statute would indicate. The contention 
of the Fund made at the hearing’ that their responsibility terminated 
at the time of the first automobile accident in July 1977, is not • 
well-taken. The medical evidence•, indicates that neither the al
tercation with the police officers' in July 1977 nor the automobile 
accidents later that year involved claimant's back. Dr.- Parvaresh 
felt that claimant should be admitted to a pain clinic if for no 
other reason than to get him off the drugs which he took to alle
viate his pain. ; ' ,

Claimant has a limited work background, most of it being' heavy 
manual labor. He has only a fourth grade education and he can 
barely read or writOo

Dr. Parvaresh also indicated that it was important that claim
ant be given vocational retraining. He felt that claimant had the 
ability to tend bar or do such' jobs as janitorial, security guard 
or other similar employment which did not necessarily entail too 
much lifting.

Dr. Brown, in his report of September' 20, 1978, discusses in 
great detail the opinions expressed by Dr. Parvaresh and agrees 
that it would be in the best interest of claimant to get him off
drugs, teach him how to cope with low back pain and give him suit 
able vocational training.

The Board concludes that claimant has lost 40% of his wage 
earning capacity as a result of- the industrial injury of February 
28, 1977 and that his present condition is the direct result of 
that -industrial injury and has not been worsened by the interven
ing non-industrial incidents.

The claimant has been turned down for vocational rehabil
itation training, however. Dr. Pasquesi says that claimant can 
do certain types of work and is retrainable.

The Board concludes that Field Services Division of the 
Workers'‘Compensation Department should re-evaluate claimant's 
eligibility for vocational rehabilitation and do everything 
possible to place him in a suitable on-the-job training program..

ORDER

f ied.
The order of the Referee, dated November 29, 1978, is modi-

O
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I Claimant is awarded 96° of a maximum of 320° for 30% unscheduled 

back jdisability. This award^^%''Hin addition to the award of 32° 
granted claimant by the Determination Order of May 24, 1978.

I . ■ •The Tield Services Division of the Workers’ Compensation 
Department is directed to re-evaluate- claimant's eligibility for 
vocational rehabilitation training as soon as possible.

1 Claimant's attorney is'awarded''a^ a reasonable attorney's 
fee for his services at Board review a sum equal to 25% of the ad
ditional compensation awarded claimant,by this order, payable out 
of said additional compensation as oaid, not to exceed a maximum 
of -$3, 000:

j [ WCB CASE m. 77-6450
i, '

LAURAiJ. ELLIOTT, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, Claimant|'s Attys.
SAIF,[Legal Services, Defense Atty. 
■Request for Review by Claimant 
Crossfrequest by the SAIF

June 13, 19,79

I Reviewed by Board Members Wilson and Phillips.
I ■ ■
j Claimant seeks review by the Board of the Referee's order 

which denied her claim for a disabling mental state, including 
medical services incurred in connection therewith; directed the Fund [to pay claimant time loss benefits from December 29, 1977 
to July 27, 1978, less time worked; directed the Fund to pay claim
ant, by way of penalty, an amount equal^'to 5% of the compensation 
due claimant for the period previously set forth, directed it to 
pay claimant's attorney $750 as a reasonable attorney's fee, and 
affirmed the Determination Order dated October 14, 197/.,

t ' ■ -

tj On January 13, 1976 claimant sustained a compensable injury 
to her back while working as a bartender for the employer. Claim
ant was unable to work from January 15 to January 28, 1976; there
after, she returned to work and continued to work until March 13, 
1976 .when, while she was carrying glasses to the kitchen, she 
slipped on the wet floor.

j Dr. Saboe, a chiropractic physician, initially treated claim
ant and diagnosed the injury as a chronic, recurring lumbar, lumh^ 
sacral and right sacroiliac strain syndrome with paresthesia of the 
right: leg.
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On May 6, 1976 claimant was examined by Dr. Martens, an ortho
pedic physician, who diagnosed the injury as a discogenic back pain 
with sciatic nerve root irritation. Claimant received physical 
therapy treatments as an outr-patient at Albany General Hospital 
but obtained no relief and from June 1 through June 4, 197.6 she 
was hospitalized in Corvallis for her back pain.

A neurological evaluation of claimant was performed by 
Dr. Throop in August 1976. - The EMG was normal. In September 
Dr. Martens found claimant to be medically stationary but rec- 
oinmended that she undergo comprehensive physical rehabilitation 
He released claimant for work which did not require bending, 
lifting, twisting, prolonged standing or walking. He said that 
her disabilities prohibited her from returning to her former 
type of work as' a waitress and bartender.

All of claimant's treatment has been conservative; no sur
gical procedures were provided claimant because she refused to 
submit to them. Claimant was disqualified for consideration of 
a vocational rehabilitation program because of her general phy
sical condition.

Claimant was examined by the staff of the Orthopaedic Con
sultants on October 25, 1976 and found to be m.edically stationary 
from a physical standpoint. There was no functional interference 
on examination and claim closure was recommended. It was felt Ah
that claimant could return to her former employment as a bartender 
with limitations. The back impairment was rated as mild.

On July 26, 1977 Dr, Martens found claimant to be medically 
stationary. He found she had some perrrfanent disability and 
placed the same limitations upon her work activities as he had 
done in his report of September 21, 1976.

On October 14, 1977 a Determination Order granted claimant 
compensation for temporary total disability from January 15,
1976 through June 1, 1977, less time worked, and from June 2,
1977 through September 13, 1977; also compensation equal to 64° 
for 20% unscheduled low back disability.

Dr. Martens examined claimant twice after the issuance of 
the Determination Order. The first time was on November 1, 1977 
and the second examination was done on May 10, 1978. Dr. Martens 
found no reason to alter his July 26, 1977 opinion concerning 
claimant's physical condition nor did he feel that claimant was 
permanently and totally disabled from a physical standpoint.

Claimant is 50 years old and has a 7th grade education. 
Claimant has worked most of her adult life as a waitress and bar
tender.

m
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Claimant states that she has experienced mental or emotional 
problems s'ince her industriaiM'n^-ury and that these problems are 
attributable to that injury. Claimant was examined by the staff 
at the Callahan Center who, on January 27, 1977, reported that 
claimant experienced an anxiety tension reaction with some depression. ; This report was not clear whether this condition was

causally related to claimant's job activities or to her indus
trial injury. On December 5, 1977 Dr. Ackerman, a clinical psychologist, talked with claimant and referred her to Dr. Kutt- 
ner, 0 psychiatrist, for further care and treatment. Both Dr. 
Ackerman and Dr. Kuttner reported that claimant suffered from a disabling mental state and they also reported that claimant's 
industrial injury was a material.contributing factor thereto. Both.|felt,j initially, that claimant's disabling mental state 
prevented 'her from being employable.

I However, when Dr. Ackerman was deposed on May 12, 1978 he 
made Jcertain comments which indicated that he was uncertain about 
his prior ;opinion relating to causal relationship. The doctor stateO that he felt claimant was a dishonest and manipulative 
person in many ways and that he didn't trust her. He was also 
uncertainjas to whether claimant and her husband were truthful with 'him in relating the history of claimant's problems. If 
claimant and her husband had been truthful. Dr. Ackerman said- he 
would hold to his original opinion; however, if they had not been Itruthful in .reporting historical facts, then Dr. Ackerman 
stated he jwould have to reverse his original opinion.

I '
The'Referee concluded that Dr. Ackerman was unable to de

termine whether he had been told the' truth and that Dr. Ackerman 
had failed to establish, by a reasonable medical probability, 
causal relationship between claimant' s. disabling em.otional state 
and her industrial injury.

Dr. ;Kuttner's deposition was also taken on May 12, 1978.
He also felt that claimant had been manipulating him towards her 
own ends, 'at least, to■a certain degree. The Referee concluded, 
after considering the equivocation on the part of Dr. Kuttner with Irespect to causal relationship between claimant's disabling- 
menta!l state and her industrial in jury-that his opinion did not 
establish such relationship.
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The Board, on de novo review, finds that claimant is en
titled to an award for permanent partial disability as a result 
.of her industrial injury. Claimant has lost considerable amount 
of her wage earning capacity as a result of that injury. Her 
work background is very limited; mLOst of her life she was em
ployed as a waitress and/or bartender and it is obvious .from the 
restrictions placed upon her-by all of the doctors who have ex
amined and/or treated claimant that she cannot return to this 
type of work. Claimant has been found to be ineligible for vo
cational rehabilitation'because of her general physical condition.

m

Taking into consideration all of these factors, the Board 
■concludes that the award equal to 20% of the maximum granted by

the' Determination Order does not adequately compensate claimant 
for her loss of wage earning capacity. The Board increases this 
award by 15% which gives claimant a total of 35% of the maximum.

With regard to claimant's claim for an alleged disabling 
mental state, the Board finds that claimant has not been a credible 
witness and that the histories which she and her, husband related 
to both Dr. Ackerman and Dr. Kuttner were full of inaccuracies 
and possibly were .intentionally'misleading.

The Referee had found the claimant to be basically a credi
ble witness but stated that it was apparent from her demeanor at 
the hearing that she was claims conscious and that the weight 
given to her testimony was reduced accordingly. The Board goes 
even farther and finds that claimant's testimony was not credible 
and, therefore, entitled to no weight. Furthermore, inasmuch as 
the original opinions expressed by Dr. Ackerman and Dr. Kuttner 
were based upon the history related to each by claimant and her 
husband, such opinions must be viewed with scepticism. Apparently, 
this is the sam.e view which was' ultimately taken by both Dr. Acker
man and Df. Kuttner.

#

The Board concurs in the findings, conclusions and direc
tives of the Referee with the exception of the affirmance of the 
Determination Order dated October 14, 1977.

ORDER
The order of the Referee, dated January 5, 1979, is modified.
Claimant is awarded 48° of a maximum of 320° for 15% unsched

uled back disability. This award is in addition to the award of 
64° granted claimant by the Determination Order dated October 14, 
1977 which was affirmed by the Referee's order which, in all other 
respects, is affirmed.

Claimant's attorneys are awarded as a reasonable attorney's 
fee a sum equal to 25% of. the'additional compensation awarded claim 
ant by this order, payable out of Sc^id compensation as paid, not 
to exceed a maximum of $3,000.-
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WCB CASE NO. 78-2770 June 13, 1979
WILLIAM HALL, CLAIMANT Dobli|e, Bischoff & Murray, 

Claimant's Attys.
Colli;ns, Velure & Heysell, 

Defense lAttys.
Request for- Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order which 

affirmed the March 22, 1978 Determination Order whereby he was 
granted compensation equal to 32° for 10% unscheduled low back 
disability.,

The ;Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is' mader^ part hereof.

ORDER
I The |Order of the Referee, dated November 17, 1978, is af

firmed. ’’ I

WCB CASE NO. 78-2952 June 13, 1979
ELWOOD KIRKPATRICK, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. LangJ Klein, Wolf, Smith CTriffith 
. 5f Hallmark, Defense Attys. 

Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's' order which 

granted claimant compensation equal to 19.2° for 10% loss of the 
left !arm, isaid award to be,in addition to the compensation awardee 
by the Determination. Order of March 14, ,1978.

. Claimant sustained, a compensable injury to his left shouldei 
on March 11, 1977 when he tripped over,.,a board and fell. Claimant 
had’ worked for the employer for 33 years. After the injury claim
ant continued working although he felt immediate pain at the time 
of trie accident. He was first seen by Dr. McNeill, an orthopedic 
surgeon, on March 29. Dr-. McNeill diagnosed a tear-of the rotatoi cuff;! an arthrogram was-performed which confirmed this diagnosis.
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On April 18, 1977 claimant underwent an' arthroplasty for re
pair of the left rotator cuff. He was able to return to work at 
his same job on July 18 but on August 9 Dr. McNeill reported that 
claimant was complaining of an ache in the front of his shoulder 
towards the end of his work shift which occurred especially when 
he was doing overhead work. He also complained of weakness in 
his shoulder.

On February 3, 1978 Dr* McNeill, reported that claimant was 
medically stationary and had full range of active motion. -He 
stated that claimant was unable to reach out and pick anything 
at arm's length and that he had aching in the anterior aspect of 
his shoulder. The exterior rotation of the shoulder was lim.ited 
but otherwise he had good motor power.,

A Determination Order dated March 14, 1978 awarded claim
ant 16® for 5% unscheduled disability.

In August 1978 claimant left his employment, stating, 
he had decided to retire due to a combination of factors, • •
one of which was the difficulty he was having with his shoulder 
and arm. Claimant also was having some problems with his super
visor and he was complaining about the dust around the work area 
in the plant.

Claimant testified that prior to his injury he had planned 
to work until he was 65; he was 63 at the time of the injury. 
Claimant worked as a tool and die maker and repairman which re
quired operating various machines and also involved lifting, 
pushing and pulling the stock. Claimant stated that after he 
had returned to work in July 1977 he had diffculty reaching up, 
back and from side to side to operate'the controls of the machines. 
He contends that he has lost 60% of the strength in his arm as 
a result of the injury and he has had to change his method of 
working- and use his other hand for tasks which he was formerly 
able to do with his left arm.

Claimant's supervisor testified that claimant was above 
average as a worker and was much stronger than the average worker 
prior to his injury. Following claimant's return to work, claim
ant continued to perform his job satisfactorily and the supervisor 
noticed very little change in his work habits. He did not believe 
that claimant's work ability had been impaired and stated that 
claimant had never complained to him of any problems concerning his 
job. From July 1977 until August 1978 claimant worked 400 hours 
of overtime and missed very little time from his regular work.

It is claimant's contention that he is entitled to an in
creased -award for unscheduled disability and a separate scheduled 
award for loss of use of his arm.
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The Referee found that the injury was to claimant's shoulder 
but as a result of the injury, claimant has disability in both 
shoulder and arm and under such circumstances a separate award 
for loss of function to the arm is appropriate.

iThe Referee concluded that claimant's unscheduled disabil
ity, which]is measured by loss of wage earning capacity, has been. 
a,dequately compensated'for by the ...award made by the Determination Order] With regard to the scheduled disability, which is mea
sured |by permanent loss of function and use of the scheduled mem
ber, the, Referee found that claimant has experienced loss of 
strength and use of his left arm due to the injury. The Referee 
affirmed the award for unscheduled disability made by the Deter
mination Order and granted claimant an additional award for 
scheduled disability equal to 10% loss of the left arm.

The Board, on de novo review, finds that the medical 
evidence indicates that claimant suffered an injury to his’ 
shoulder and that any loss of function or use of the left arm is related ^to the impairment in the shoulder area. Therefore, 
the medical evidence does not justify granting a separate 
award for loss function of the arm.

jThe Board finds, however, that claimant has suffered a 
greater loss of wage earning capacity as a result of the injury than is represented by the award of 16° which represents 5% 
of the maximum allowable for unscheduled disability. Claimant 
had retired two years earlier than he planned to and one of 
the reasons claimant decided to retire was 'because of the dif
ficulty he.lwas experiencing with his shoulder and arm. Claimant' s |supervisor testified that he noticed very little change 
in claimant's ability to work after his injury. Claimant had 
been a better than average worker prior to the injury and 
evidently, 1 according to his supervisor, continued to be a better than average worker on his return to work after the injury.
The time sheets indicate that claimant was able to do substan
tial overtime and missed very little work from the job. Because |of this evidence the Board does not feel that any more 
than a minimal increase is justified;. »

The Board concludes that the claimant is not entitled to 
a separate I award for 10% loss of the left arm. The Board further 
concludes that claimant is entitled to an additional 24°'for his • 
unscheduled shoulder disability which would give claimant a total 
of 40° unscheduled shoulder disability.

ORDER
L

The order of the Referee, dated December 18, 1978, is modi
fied.
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Claimant is awarded 40° .of a maximum of 320° for 12.5% un
scheduled- shoulder disability. This award is in lieu of the award 
for unscheduled disability granted, by the Determination Order of 
March,14, 1978 (affirmed by ,the,Referee) and the award of 19.2° 
for 10% loss of the left arm granted by. the Referee in her order which, in all other respects, is atfirmed.

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review a sum equal to 25%. of the 
increased compensation granted claimant by this order, payable out 
of said compensation as paid, not to exceed a maximum of '$3,000.

#

WCB CASE NO 78-3369 June 13, 1979
JOHN MANAK, CLAIMANT 
Myrick, Coulter, Seagraves 

& Myrick, Claimant's Attys.
SAIF, Legal Services, Defense Atty., 
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant seeks review'by the Board of the Referee's order 

which-affirmed the'Determination.Order dated April 11/ 1978 
whereby claimant was awarded 20.25° for 15% loss of the left 
leg [foot] and referred claimant's claim to the Disability Pre
vention Division for vocational rehabilitation consideration.

On January 26, 19.76 claimant sustained a fracture of the 
mid-shaft of the second and.third metatarsal when a gear fell 
and crushed his left foot. . He was ..initially seen by Dr. Dunlap 
and referred to Dr. Potter, an orthopedic physician, On February 
2, 1979 an examination revealed no neurovascular problems and 
claimant was allowed full weight bearing as tolerated. Claimant 
was able to return to light duty v/ork, but when he returned to 
full active duty he. commenced having further problems with his 
left foot.

Dr. Potter, on April 20, 1976, found no instability and no 
major' discomfort although claimant',complained of mild burning 
sensation when walking. It’was his opinion claimant could return 
to full duty with no restrictions. ^ On June 18, 1976 claimant: was 
still limping on the left foot and having considerable pain and 
swelling and Dr.. Potter • concluded jthat claimant was having a re
sidual type discomfort secondary to' the fracture. He felt that 
from a structural standpoint claimant had returned to his pre
injury level; there was. a mild sympathetic distrophy but he felt 
claimant could work without any restrictions. m
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I Dr, Potter excised' a Morton's type neuroma involving rne web space of the second and, ■,third :v/eb of the left foot on January 
26, 1977- ; Claimant ccntin'uedb'tb have pain and Dr. Potter, concluded 
that'Claimant’s problem was a-.generalized neuralgia secondary to 
the crushing injury. ’ Claimant^'was given steriod injections at the 
site of the neuroma and fitted with a special- boot. At this time 
Dr. Potterj stated that claimant would probably■never be able to

work for .iengthy periods during cold weather; he advised voca
tional rehabilitation for another type of work. Claimantat . 
the 1:ime of his injury, was a 55-year-old maintenance man.

I In January 1978 claimant was complaining of numbness, which 
Dr. Potter felt could be caused by a circulatory disturbance,
'He referred claimant to Dr. Nicholson, a vascular surgeon, who 
found early significant arteriosclerosis affecting the iliac and 
femoral arteries but not more significant on the left than on 
.the fightl It was difficult to draw a cause and effect relation
ship between the industrial injury and claimant's present prob
lems. Dr 1 Potter said that claimant could do all of h'is former
work
that

withjthe exception of walking in cold water, 
was a major portion of claimant's job.

Unfortunately,

In January 1978 claimant was contacted for vocational re
habilitation; he appeared well motivated and his work background 
included training as a barber, working on a farm, working as a 
diesel mechanic on locomotives for 17 years, owning and operating 
a second hand store, working as an attendant at a service station 
and' working as a maintenance man, the job at which he was employed 
at the time of his injury. Claimant's work background was good 
and he was very interested in operating'a woodwork shop, doing 
security work.or perhaps lighter type duty as a maintenance man.

Dr. Potter stressed that any job which claimant was trained 
to do would have to allow him to sit and stand at various times 
during the work day because of his chronic metatarsalgia and also 
the mild circulatory problems in the left foot which was secondary 
to his industrial injury. He-recommended bench type jobs.

On April 11, 1978 the claim was closed by a Determination 
Order which awarded claimant 20,25® for 15% loss of his left foot.

Vocational rehabilitation was terminated•on May 26, 1978 be
cause claimant stated that he was going to travel to Czechoslavakia 
Arrangements were made for claimant to start a custodial job upon 
his return.
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On October 2, 1978 Dr. Potter saw claimant who was complain
ing of left'foot problems from walking on cement floors required 
by the janitorial job which he had, corrjaenced when-he returned, on' 
September 11, 1978. Claimant stated the problems were so severe 
that he would have to quit. • Dr. Potter concluded claimant was med
ically stationary but that'he could not work eight hours a day 
standing on his feet; he considered claimant's impairment to -be 
moderate from a physical standpoint and limited his walking or 
standing to not more than three hours a day. He did not feel that 
claimant's condition had worsened since the claim had been closed 
in April 1978 and that any further .treatment would be for the al
leviation of pain. : ‘

The Referee found that claimant had suffered moderate im
pairment of his left foot and leg but that the medical■evidence 
indicated that much of his present problems was not a compensable 
consequence flowing from his industrial injury and there was no 
evidence that the industrial injury had exacerbated a prior con
dition which would make it compensable. He concluded that the 
medical evidence was not sufficient to, establish that claimant 
had established he had any greater disability than that for which 
he had been awarded. |

The Board, on de novo review, finds that claimant does not ' 
have 85% use of his left foot. This is a scheduled injury and 
the sole criterion for determining-the award to which claimant 
is entitled is based upon loss of function of the scheduled mem
ber of the body which had been injured. The restrictions placed 
upon claimant's activities because of his industrial injury 
clearly . indicate that claimant has lost at least 30% use of his 
left foot. Although the inability to do certain jobs cannot 
be considered insofar as it affects claimant's wage earning 
capacity because this is not an unscheduled disability, never
theless, it can be considered in determining to what use claimant 
can put the injured limb. It is apparent that there are many 
things that he can no longer do with this foot.

The Board concludes that claimant should be entitled to an 
award of 40.5° which represents 30% of the maximum for loss func
tion of the left foot. The Referee refers to the Determination 
Order as awarding 20.25° for 15% loss of the left leg; 20.25° rep
resents 15% loss of the left foot. The Board, by this order, is 
increasing the award made by the Determination Order from 15% 
loss of the left foot to 30% loss of the left foot.

The Board agrees with the Referee -that claimant should re- • 
ceive vocational assistance but feels that it could be best fur- ‘ 
nished through the auspices of the Field Services Division of 
the Workers' Compensation Department. The previous job place
ment obviously was not suitable to claimant's physical capabili
ties, however, based upon Dr. Potter's opinion, there are many 
types of sedentary jobs for which claimant could be retrained.
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,: ORDER
The 'order of -the’ Referee;,*; dated November 24 , .1978, and. the 

Order on Reconsideration, dated January 3, 1979, are modified,
I . . '

Claimant is awarded 40.5° of a maximum of 135° for 30% loss 
of the left foot. This award is in lieu of the award made by 
the Rieferee in his order which in all other .respects, is affirmed.

I Claimant's attorney is awarded as a- reasonable attorney's 
fee for his services at Board review a sum equal to 25% -of* the additional compensation awarded claimant by. this order, payable 
out o'f said compensation as paid, not to exceed a -maximum,of 
$3,00'0. !

June 13, 1979WCB CASE NO, 7.8-1898
ROBERT L. jORR, CLAIMANT Evohi F. Malagon, Claimant's Atty. 
Lang,' Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys. 
Request for Review by Employer

Reviewed by Board Members Phillips and McCallister,
The Employer seeks review by the Board of that portion of the Referee's order which directed it to pay claimant's attorney 

a fee| of $800. The claimant contends that the carrier hadnot 
paid .the doctor bills and it must be assumed that the carrier be
lieved claimant was not entitled to further psychological and/or 
psychiatric treatment at the hands of Dr. Henderson, therefore, • 
claimant's' attorney was entitled to an attorney's fee for having 
prevailed on what amounted to a de facto denied claim.

Claimant suffered a com^pensable injury to his back on- August 
25, 1975. , The claim was closed by a Determination Order dated 
March 
total

1,-1978 which granted claimant compensation for temporary 
disability and 48° for 15% unscheduled low back disability.
•Since April 12, 1978 claimant has been seeing Dr. Hender

son, a psychiatrist, whose opinion was that claimant was not med
ically stable and that his case should be reopened both for med
ical treatment and exploration’of vocational alternatives.

Instead of authorizing reopening of the claim as requested 
by Dr. Henderson, the em.ployer referred claimant to Dr. Quan, a 
psychiatrist. Dr. Quan agreed to a large degree with Dr. Hender
son ' s| report, indicating that the improvement resulting from Dr. • 
Henderson's therapy was good evidence that the treatment should be 
continued.' -331-



The Board, on de novo review, finds that ,claimant's attorney 
is not entitled to an attorney's fee in addition to compensation, 
Claimant's attorney was asked specifically by the Referee if claim
ant was making a claim for attorney's fees in addition to compen
sation inasmuch as the posture of the request for hearing- was an 
appeal_from a Determination Order. Claimant's attorney replied that 
claimant was not; that subsequent to the issuance of the Determin
ation Order on March 1, 1978 claimant had asked that said ^Determin- 
ation Order be set aside and that a finding be made that the claim

was prematurely closed., Claimant's attorney also advised the 
Referee that he was not, in behalf of claimant, contending' for 
any further treatment other than the psychological or psychia
tric treatment recommended by Dr. Henderson.

The treatment recommended by Dr,. Henderson can be furnished 
under ORS 656.245 and there is no evidence that the carrier at 
any time refused to furnish such .services pursuant to this'Sta
tutory provision.

Based upon the unambiguous statements made at the hearing 
by the claimant's attorney and the evidence that the carrier at 
no time refused to furnish the treatment recommended by Dir. Hen
derson, the Board concludes that the Referee's order should be 
amended.

ORDER
That portion of the order of the Referee, dated December 8, 

1978, which directed that claimant's attorneys should be paid an 
attorney's fee of $800 in addition to and not out of compensation 
is reversed.

In all other respects the order rs affirmed.
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9 WCB CASE NO. 78-4160 June 13', 1979

HAROLD D. :PITTMAN, CLAIMANT 
Richardson, Murphy, & Nelson, 

Claimant's A'ttys..Bruce' A. Bottini, Defense Atty. 
Order Of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the employer, and said request for review now having been with
drawn', [

IT IS THEREFORE ORDERED that'the^request for review now 
pending before the Board is hereby dismissed and the order of the 
Referee isi final by operation of law.

9

9

WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO.

77- 4259
78- 3627 
78-3628

June 13,’ 1979

WILLIAM R.! REICHSTEiN, CLAIMANT '
Dennis H. Black, Claimant's Atty.Biggs!, Boyle, Strayer, Stoel &

Bailey, Defense Attys. -
Order Of Dismissal .........

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been 
withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final by operation of law.
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WCB CASE NO. 78-5265 June 13, 1979
WARREN M. PARKER, CLAIflANT , ,
Pozzi, Wilson, Atchison,' Kahn & 

O'Leary, Claimant's Attys.,
Souther, Spaulding, Kinsey, ■
Williamson •& Schwabe, Defense Attys 

Request for Review by Employer

Reviewed by Board Members Wilson, Phillips and McCallister
The employer seeks Board review of the Referee's order which 

granted•claimant compensation for permanent total disability.
The majority of the Board, after de novo review, affirms and 

adopts the Opinion and Order of the Referee, a copy of which is 
attached hereto and, by -this reference, is made a part hereof.

ORDER
The order of the Referee, dated December 12, 1978, is affirmed

. IClaimant's attorney is hereby granted a reasonable attorney's 
fee for his services in■connection with this Board review in the, 
amount of $350, payable by the carrier.

Chairman M. ..Keith, Wilson dissents as follows: m
The disabilities reflected in the'stipulation entered into 

on January 20, 1975 between the claimant and the employer-carrier, 
providing for an award of 218° (40%) unscheduled disability,
115.2° (60%) right arm, and 9.6° (5%) left arm (the Referee-and
the parties mistakenly compute this disability at 7.5°), fairly 
and adequately compensated claimant, -'a'hd I find no justification 
in the record to declare him now permanently and totally disabled, 
and would reverse the Referee.

After the successful surgery by Dr. Anderson on the right 
shoulder, none of the current and recent medical and psychological 
reports by the treating doctor, 'a psychologist and a psychiatrist, 
support a finding of permanent total disability. The claimant 
bears the burden of proving permanent total disability, and the 
burden of proof never shifts. Wilson v. Weyerhaeuser, 30 Or App 
403 (1977). The claimant has made no effort to obtain light work 
and has rejected all efforts at retraining in any area other than 
on his own terms in self-em.ploym.ent. The evidence of vocational 
potential is 'unrefuted that there are job opportunities available 
within the ’’light work" category. The Referee agrees with the 
medical evidence that the claimant is capable of light work.
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m
The physical restrictions are found to be more attitudinal 

than physical. Claimant has been found to have a rebellious per
sonality and there is no psychological impairment. It is conceded that it will be a difficult -Basb' \to return the claimant to work 
because of the disabled behaviour of the claimant.

The physical residuals are not severe; there is no psycho
logical impairment residual from the industrial injury -and the 
claimant is capable of performing light work.

I The claimant has been adequately compensated and. the resources 
toward rehabilitation and/or job placem.ent continue to be available 
to. claimant if he elects to take advantage of them.

#

m

WCB CASE NO.- 77-7097
MA.E DeWHITT, CLAIMANT 
Pozziy Wilson, Atchison, Kahn 

& 0|'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. Order! '

June 15, 1979

Op ini 
30,

On October 2, 1978 Referee Kirk A. Mulder entered his 
on and Order in the above entitled matter. On October 
978 the employer requested the Board ito review the case.

The Board 'acknowledged the request on November 2, 1978 and, • 
upon receipt of the transcript of the proceedings, both par
ties were furnished a copy of the transcript and notified of
the schedule for the filing of briefs.

I ■ 'II On June 1, 1979 claimant, by and through her attorney, 
filed a motion to dismiss the request-.for review-on the grounds that lit was not timely filed pursuant to ORS 656.289(3). Claim
ant contends that the employer's personal typewritten request 
for review of the Referee's order mailed on October 2, 1978 was 
dated October' 30, 1978 but that the Board .did not acknowledge recei^pt of the request until November 2, 1978. which was 31 days 
after the mailing of the .order. •

ORS'656.289(3) provides that 
unless, within 30 days after the'da 
order is mailed to the parties, one view |by the Board under ORS 656.295 
it is only necessary for the party 
order. Subsection (2) of the same 
request for review shall be mailed 
the request shall be mailed to all fore !the Referee.

the Referee's order is final 
te on which a copy of the 
of the parties requests re- ■ 

ORS 656.295(1) states'that 
to request a review of the 
statute provides that the 
to the Board and copies of 
parties to the proceeding be-
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The request for review in' this case was mailed on October
30,- 1978. There is. no allegation by claimant that she and/or 
her attorney were not. served by a copy of- the request. In fact, a copy of the request is'attached as Exhibit B to the claimant's 
motion. i •'

m

■ The Board concludes that ihe request for review by the 
employer was timely made and therefore the motion to dismiss 
must be denied.

IT IS SO ORDERED.

CLAIM NO. H15220 June 15,,1979
RICHARD A. FAULKNER, CLAI.MANT 
Gerald Knopp, Claimant's Atty. G. Howard ciiff. Defense Atty. 
Own Motion Determination

Claimant sustained a' compensable injury on Septem.ber 13, 
19 72 when a side of beef; weighing 'approximately 450 pounds 
dropped on his right side. Subsequently, claimant changed 
jobs and, while working as a janitor, developed an exacerba
tion of his original injury'. This was determined to be an 
aggravation by the Workers' Compensation Board.

On March 2, 1978 Dr. Hill performed a laminectomy and fu
sion at C6-7. In a later examination,_ claimant reported to Dr. 
Pasquesi that the surgery relieved .about 90% of his pain, includ
ing all of his arm pain and- he was able to return to the same 
job. Dr. Pasquesi found claimant to be stationary. Claimant ap
pears to be well motivated.

Claimant has been granted an award equal to 32 
scheduled disability by a June 13, 1974 stipulation. for 10% un-

On May 10, 1979 the carrier requested a determination of 
claimant’s present disability. The•Evaluation Division of the 
Workers' Compensation Department recommends that claimant be 
granted additional compensation equal to 48° for 15% unscheduled 
neck disability and temporary total disability from November -28, 
•1977 through April 16, 1978, less time worked.

The Board concurs in this recommendation.



1 ' ORDER
‘ I ' ■

I The claimant is hereby granted compensation for time loss 
from November 28, 1977 through April 16, 1978, less time worked, 
and compensation equal to 48° for.15% unscheduled neck disability 
ThesG' awards arcj in addi.tion to any awards previously granted 
claimant. | The record indicates that most of the time .loss bene
fits have been paid to claimant already.

’i Claimant's attorney is hereby granted as a reasonable 
attorney's, fee a sum equal, to 25% of the increased compensation 
granted by this order, payable out of said compensation as paid, 
not to exceed $3,000.

©

■ : SAIF CLAIM NO. 947153 June 15, 1979
I !

VERNIE MEVmiNNEY, CLAIMANT SAIF,jLegai Services, Defense Atty.
Amended Own Motion Determination

I j
I An Own Motion Determination was entered in the above entitled 

matter on May 25, 1979 which erroneously granted claimant compen
sation equal to 100% loss of the left leg by separation. The order 
should be 'corrected and claimant granted compensation equal co 100% 
loss function of the left leg. In all-other respects the Own Motion Determination should be reaffirmed and republished.

O

IT IS SO ORDERED.

CLAIM NO KC 51634 June 15, 1979
EARL RA.MSBOTTOM, CLAIMANT
SAIF,I Legal Services, Defense Atty.
Own Motion Determination

Claimant 'sustained a compensable injury to his left knee 
on December 4, 1966 when he slipped on some rain soaked sugar 
as heiwas going up steps. Claimant had surgery. His claim was first^closed by a Determination Order, dated February 7, 1968,
which}granted compensation for 40% loss of use of the left leg. 
An Opinion and Order, dated November 6, 1968, granted 20% more 
for a:total of 60% loss of use of the left leg.
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Surgery v/as again performed in December 1971 but claimant 
continued to have problems and a left total knee replacement 
v/as carried out on April 26, 1973. OrV-^June 18, 1974 a Determin
ation Order granted an additional 30% for a total of 90%- loss' of 
the left leg.

The worker was examined on September 12, 1974 and, on Oct
ober 14, 1974, a tibial component replacement and complete syno
vectomy were performed. On September 30, 1975 the Orthopaedic 
Consultants r.econunended additional' treatment. In early 1978 
Dr. Johnson performed a fusion* of tiie knee and, at that time, 
recommended claim closure v/ith an award for a total knee fusion.

fOn May 21, 1979 the Fund requested a determ.ination of clairri- 
ant's present disability. The Evaluation Division of the Workers' 
Compensation Department recomm.ends claimant be granted compensation 
for time loss from SepteiT'.ber 12, 1974 through May 14, 1979 but no 
additional permanent disability in'addition to the 90% claimant 
has already been granted.

The Board concurs in this recommendation.
ORDER

Claimant is hereby granted compensation for temporary total
disability from September 1. 974 through May 14, 1979, less time
worked. The record indicates that most of this av/ard has already ' 
been paid.

WCB CASE NO. 77-5164
LAURA STICKNEY, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
G. Howard Cliff, Defense Atty. 
Request for Review by Claimant

June 15, 1979

Reviewed by Board Members' Phillips and McCallist'er.
Claimant seeks review by the Board of the Referee's order 

which affirmed the Determination Order dated July 19, 1977 
whereby claimant was awarded 32° for 10% unscheduled low back 
di-sability.
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!Claimant suffered a compensable ipjury to her back on 
August 20, 1970 while lifting, a tub of'^beets. Claimant is' a 
20-year-old cannery worker. ■ Claimant finished the shift but has 
not worked; since. She has received treatment from Dr. Porter and 
Dr. Spady.j The latter examined claimant on October 2, 1975 and
found| a left thoracolumbar scoliosis v/hich was probably idiopathic; 
there'was no evidence of spondylolisthesis or spondylolysis and 
no significant arthritic change. Nor was there any evidence of 
fractures or subluxations. Dr. Spady concluded that claimant had 
a disc disease at the lumbosacral level, a very slight nerve root 
irritation.

I Claimant was hospitalized for conservative treatment from 
October 31j to November 7, 1975. At that time Dr. Spady found no 
need for surgery or further therapeutic measures. Dr. Boyd exam
ined claimant on March 11, 1976 and found her to be medically 
stationary'. He recommended claimant seek employment which would 
not require heavy lifting, bending or stooping and recpmm.ended 
that she participate in physical therapy and do back exercises.

I, The claim was closed by a Determination Order dated June 
30, 1976 which awarded claimant 16° for unscheduled low back 
disability;.

jMonths later, claimant was again seen by Dr. Spady. At 
this time she was complaining of continuing back symptoms which 
were localized in the lumbosacral region. There is no indica
tion of any additional injury and Dr. Spady interpreted'claim-

! ! ■

ant'sj comp'laints as a continuation of previous back problems.
At that time claimant was pregnant and it v;as not possible* for 
Dr. Spady to carry out all of the usual diagnostic'tests, how
ever,! he feel that the increased symptoms were caused
by the pregnancy.

iDr. Spady continued to treat claimant after the birth of 
her'child and concluded that claimant v/ould not have had the 
low back symptom.s which, she presently had if she had not been 
injured. -He further concluded that the pregnancy aggravated 
claimant's condition, hov/ever, he did not feel that it aggravated 
it permanently and he was unable to determine what percentage of 
claimant's present problems were due to the trauma-caused-'condi
tion and the scoliosis.

m

'On July 19, 1977 the claim was again closed with an addi
tional award of 32° for 10% unscheduled low back disability.

!

.Claimant continued seeing Df. Spady with com.plaints of low 
back pain v/hich he found to be consistent with her original prob
lem and probably also related to the mild scoliosis in the lumbar 
spine. He found her condition stationary with no additional 
treatment indicated. He did not believe that there was any jus
tification for an additional award ,for“’-her disability.
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On April 13, 1977 Dr. Hopkins examined claimant and found 
that her scoliotic curve had little to do v/ith her etiology or 
cause for her present symptoms in the low back. He recommended 
conservative tireatment because he was not sure that there wasn't 
some functional overlay present.

On May 8, 1978 claimant v;as examined at the Orthopaedic 
Consultan-ts. They found no functional interference with the ex
amination and diagnosed chronic lum.bar strain, superimposed on 
lov/er lumbar scoliosis. Her condition v.'as stationary and it v;as 
recommended that she not return to uhe same employment either with 
or v;ithout limitations. They rated her disability as mildly mod
erate and, as due to the injury,,mild.

Clai.mant was seen by Dr. Chen Tsai on July 11, 1978. He 
found that no neurosurcjical, diagnostic, or therapeutic procedure 
was indicated. Claimant would probably continue to experience 
low back pain and left leg pain from tim.e to tim.e over an inde
finite period and he recommended she consult an orthopedic sur
geon specializing in scoliosis to obtain a better prognosis with 
respect to the lumbar disc disease.

m

When claimant was injured she was a student workiiig dur
ing the summer vacation at the .cannery. Her w'ork background 
includes working as a waitress for six months v;hile i.n high 
school, working as an edgcr in an eyeglass factory for four 
months, and. .clerking in a'department store for six months. She 
also has worked for short periods of time in the summer as a 
file clerk, ci clerk in a-doctor’s office and driving an ice cream 
truck. At the present time she is attending a community college 
taking courses leading to a teaching degree. She has been attend
ing school since her industrial injury but still complains of 
a dull ^^ching pain in her back-and legs mostly on the left side. 
She states she has difficulty liftj.ng, bending, sitt.i.ng or rid
ing in an automobile. She also has difficulty standing and walk
ing up stairs.

At
one-and-a 
went four 
of 1978 s 
basis for 
She exper 
five days 
physician 
had no su

the present 
-half hours 
days cl week 

he taught cl 
three month 

ienced no pa 
of work bee 

s- since Dr. 
rgery.

time, she attends school two days a week for 
each and during the preceeding summer she 
, two-and-a-half hours a day. In the spring 
asses five days a week on an eight-hour day 
s student teaching at the third grade level, 
rticular problems doing this and only missed 
ause of back problems. She has not seen any 
Tsai examined her on July 11, 1978. She has
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m
• The Referee concluded that the medical evidence indicated 

that claimant suffers an acuce'^tirid chronic lumbosacral strain.
In determining her unscheduled'di.sabiiity; the Referee considered 
only claimant's loss of future earni.ng capacj.ty. He concluded 
that claimant had been awarded disability for a mild impairment 
and in add'iti.on to the residuals from the injury, she had a her
editary problem, scoliosis, which accounted for some of her dis
comfort and 1 inii tati.ons. Claimiant has little investment .vn the 
heavy! labor fieJ.d; the only timie she did v;ork which approached that 
type of employment v;as v/hen she v/as v/orkincj during school vacation. 
Her primary goal is to obtain a degree which would allow her to 
teach! school. '

, The Referee, based upon the examination of cases previously 
decided which involve young, educated claimants v/ith similar 
type injurhes, concluded that seldom, if ever, v;ere awards in 
excess of 10% for unscheduled bcick disability granted. The Ref
eree further concluded that claimant had already received 15% 
for her unscheduled low back disability and with her training 
as a teacher it could not be reasonably contemplated that she 
would! return to the heavy labor m.arket, therefore, he found that 
she had failed to establish that she had suffered a greater 
permanent partial disability than that for which she had been 
awarded by: the Determination Orders.

The Board, on de novo review, does not\^ agree with the 
conclusion I reached by the Referee with regard to claimant's 
future wage earning capacity. Hopefully claimant will have 
a career as a teacher, nevertheless, aL the present time it 
must be considered as speculative. Many of the things which 
claimant was able to do in the past, even though they were 
done during school vacations or in conjunction with claim- - 
ant's ;attendance at school, cannot be done by her now.

jI I '

!The Referee refers to the heavy labor market. Clerking 
in a department store, working as a- file clerk and working as 
a clerk in!a doctor's office can hardly be considered to be in 
the heavy ; labor category and it is entirely possible that 
claimant may want to do this type of work in the future. It 
is a well-known fact that teachers usually work nine mpnths out 
of the year and many times, if they are not going to'summer school, supplement their incomie by jobs such as claimant has 
been doing |in the past. Because of the limitations placed upon 
her as a result of this injury to her back, claimant cannot do 
that type of work.

1
'The Board concludes that claimant has lost 25.% of her po- 

tentia!! wage earning capacity as a result of her injury and, 
there.fore, the award made by the Determination Order, dated July 
19, 1977, should be increased accordingly.
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ORDER • .
The order of the Referee, dated December 22, 1978, is re

versed . - ‘ . ■' ;
m

Claimant is av/ardecl 32° of a maximum of 320° for 10% un
scheduled low back disability. Tills award is in addition to 
the awards granted claimant by the Determination Orders dated 
June 30, 1976 and July 19,;1977.'

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board revj.ew a sum equal to 25% of the 
increased compensation granted-claimant by this order,- payable 
out of said compensation as paid, ^not.to exceed $3,000.

WCD CASE DO. 79-3119 June 15, 1979
ARTHUR L. TILLOTSON, CLAIMANT 
Charles Paulson, Claimant’s Atty.
Cheney & Kelley, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Ov/n Motion Order :

1
On May 8, 1979 cl.aimant, by and through his attorney, re

quested the Board to exercise its ov;n motion jurisdiction and 
reopen his claim for a "J.96‘'i" industrial injury. Attached to 
his request v/ere supporting-'medical reports, howeve.r, the 1964 
industrial injury involved claimant's feet and the medical re
ports concerned a back injury of September 6, 1967. Claimant's 
attorney indicated, on May 18, 1979, that the own motion request, 
was, in fact, for the 1967 back condition. Claimant's aggrava
tion rights have expired-.

On May 22 , 1979 the Fund was.given 20 cays to respond to 
claimant's request. On June 7, 1979 the Fund indicated it would 
oppose reopening claimant'.s clairhsfor the 1967 back injury. It 
felt claimant's current- back prob.l.ems v/ere related to a new in
jury sustained on February 9, 1978., a claim which was denied on 
March 28,1979.

A request for hearing on the denied February 9, 1978 injury 
is pending in the Hearings Division and the Board believes it 
would be in the best interest of all parties if this hearing and 
claimant's request for own motion relief were consolidated for 
hearing. ' •

m
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j Therefore, cJ.aimant's ov/n motion request is remanded to 
the Hearings Division of the Board to be consolidated for hearing v-ith WCB Case Mo. 79-3119. The'Referee shall take evidence on 
both claims and determine whether or not claimant's present condi' 
tion is directly related to his 1967 compensable injury and reprc' sentsj’a worsening thereof since the last arrangement and- award 
of compensation' or is the result of the injury sustained on Feb
ruary^ 9, 1978.

I Upon' conclusion of the hearing if the Referee finds that 
claimant's! present condition is the ]:esult of his 1967 injury 
and- represents, a worsening thereof he shall cause a transcript 
of the proceedings to be prep^^red and submitted to the Board 
together v/ath his recommendation that claimant's request for

I i • .own motion relief be granted and enter his order approving 
the denial'of the 1978 claim. ' ' ■

If the Referee finds that claimant's present condition
is the result of his industrial 
1978 then he shall reconmend to 
own mptionjrelief be denied and 
proving the denial. .

injury suffered on February 9, 
the Board that the request for 
enter an Opinion and Order disap-

VJCB CASE NO. 77-2508
KIRBY 
Dve &

COPELAND, CLAIMilNT 
Olson, Claimant's Attys. 

Paul L. Roessr Defense Zitty. 
Request for Review by Claimant

June 18, 1979

Reviewed by Board'Menibers Wilson and Phillips.

• The claimant seeks reviev; by the Board of order fv/hich granted claimant compensation equal 
50% unscheduled low back disability.

the Referee's 
to 160° for

m

|Claimant suffered a compensable injury to his low back on 
May 12, 1976 when he fell from a freezer ramp. His claim was 
closed by a Determination Order dated April 11, 1977 v/hich 
awarded claimant compensation for temporary total disability 
from May 12, 1976 through February 1, 1977 and 64° for 20% un
scheduled low back disability.
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Claimant is 62 years old, he is m.arried and has a high 
school education. Claimant owned a restaurant for a period of 
time and then went into the meat cutting business. Since 1939 
claimant has continued to v/ork as a meat cutter except for three 
years in the mid-1950's when he worked' for an oil company driving 
truck. He quit the truck, driving job because of a back injury 
in 1957 which required surgery. In'’1960 claimant reinjured him
self and had another laminectomy.• After the 1972 surgery, claim
ant continued to have back problems' but was able to 'work steadily, 
notwithstanding. i

#

After the 1976 back injury■claimant was hospitalized first 
in June and again in July. The'second hospitalization v;as nec
essitated by a fall by claimant at hoiTie. The 1976 j.njury did 
not require surgery but claimant; was placed in traction and 
given other conservative treatment by Dr. Murray, claimant's 
treating physician. ;

Claimant has also been seen bv Dr. Ser 
formed the 1972 back surgery and by Dr. .Scho 
slides.- Cl^iimant .was examined by the physic 
paedic Consultants who reported on February 
ant's condition v;as stationary and recommend 
closed. It was felt that claimant did not n 
treatment for his back. Claimant,could not 
occupation but there v;ere other types of emp 
would be able to do. They suggested claiman 
placement assistance. Claimant did not need 
psychiatric evaluation in their opinion and 
of function of the back due to the injury as

bu v/ho had per- 
stal who did EMC 
ians at the Ortho- 
1, -1977 that claim
ed his clain'i be 
eed further active 
return to his former 
loyrnent which he 
t be given job 
psychological or 
they rated the ],oss 
mildly moderate.

On February 1 Dr, Murray stated that claimant should not 
return to his former occupation because it required him to lift 
heavy quantities of beef and also i.nvolved considerable bending 
and stooping. ' •

Claimant attempted to return to his former employer but they 
refused to rehire him in any capacity even though he had worked 
for them'for 16 years. . . '

Dr. Murray considered claimant to.be medically 
Claimant contends that he is permanently and totally 
however. Dr, Murray felt claimant's condition was no 
it would confine him to bed and that he would be abl 
tain things, although his lifting'would be confined 
or less and even that'would cause increased pain in 
Dr. Murray was of the ppinion that i-any prolonged’wal 
cause pain in claimant's leg. He!concurred with the 
the physicians at the Orthopaedic Consultants that c 
total loss of function of the back;,as it existed at 
their examination of claimant was moderate.

retired. 
disabled, 

t such that 
e to do cer- 
to 10 pounds 
his back, 
king would 
rating of 

1 aimant's 
the time of m
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I Liciimant. t-est:irles • tnat ne nas consi:ant pain in iiis lov/ 
back|Which radiates into the^ir-ight'hip and leg with occasional 
pain|in the left leg. ■ ,

f its
At the present time claimant is drav/ing Social Security bene- 
and is receiving a pension from his union.

I Mr‘. |Murren, who has been in the meat cutting business since 
1947! expressed his opinion' that-claimant could work as a sales
man for ajpacking house, as a state meat inspector or as a USDA 
inspector', Robert /^.dolph, an independent vocational counselor, 
expressed I his opinion that claimant was employable in a number 
of positions including at least three.in the retail meat business.

m

m

; ThelReferee concluded that claimant’s motivation was sus-' 
pect [and that he may have'decided to retire. Although claimant 
has done some part time work, he has m.ade no real effort to find 
ful], jtime I employment. The Referee concluded that claimant's ex
tensive .experience as a meat cutter v/ould enable him to find 
collateral jobs but that he has riot tried to seek such jobs.
He believed claimant was obligated to make an attem.pt to find • 
work within his physical and mental capabilities.

The 
justify a 
abled. 
that

Referee concluded that the inedical evidence did not 
finding that cla.i.ma.nt was permanently and total.ly dis- 

Clai.mant was capable of doing certain types-of work and
such Iwork was available to him, hov/ever, based upon his phy

sical impairment, his limited education and work background and 
his £\dapt<ibility for retraining, the Referee concluded that claim
ant had J-OSt a greater amount of'h-is wage earning capacity as a 
result of [the industrial injury than vjas indicated by the av;ard of 
64°. 1 He increased the award to 160°.I ' I

I TheiBoard, on de novo review, finds that the only chance 
for future, employment for claimant is in some other occupation 
and job placement. Dr. Greiser indicated claimant could return 
only to mirm.mal v7ork activities. Claimant testified that he was 
unable tO'V7ork at even a sedentciry , job"^ for more than three to 
five hours. There has been no question of claimant’s credibility 
by the Referee, therefore, his testimony regarding pain, limita
tion jand disability, when considered with Dr. Greiser's medical 
findings can be taken as a fairly accurate description of claim
ant's physical limitations.

The Board agrees with the Referee that claimant has not 
proven by ■ a preponderance of the evidence that .he is permanently 
and totally disabled. Ifowever, the.re is very little that claim
ant can do nov; as a result of the 1976 back injuiry. - Although 
claimant has had a continuing history of back problems since 1957,1 the.evidence indicates that claimant has also had a fairly 
steady employment record up until the 1976 injury.
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The Board, relying to a large degree on the opinions ex
pressed by Dr. Murray, concludes* tha 1: cJ.aimant: has lost at least 
75% of his wage earning capacity as 'a result of his industrial- 
injury. Claimant is 62 years old and 38 of those years he spent 
working as a meat cutter. Ciaiiiianf is precluded from returning 
to work as a meat cufter :-ind;the evidence is not convincing that 
there are other ■ collateral jobs available to claimant. Perhaps 
claimant could v/ork as a. smiles representative for a packing com
pany or as a meat inspectorbuc; the actual- job qua.lifications were 
not set forth and the limitatiohs“placed upon claimant's work 
activities strongly suggest tlui t- claimant v;ould not be able to 
be regularly and . gainful],y employed,in such occupations.

m

The Bo^ird concludes that cjaimant is entitled to an award
equal to 240"^ whic:h represents 75% of the maximum aJ.lov/able by
statute for unscheduled disability and, therefore, the Referee's 
av.’ard should be increased accordinuly.

ORDER

The order of the Referee, dated October 9, J.978, is modi-
f ied.

Claimant is av;arded 240'^ of a maximum of 3'20° for 75% un-- 
scheduled lev; back disability. This award is in lieu of the award 
giranted by the Referee's order v;hich, in a.l! other respects, is 
affirm.ed. . ■ , • •

Clciimant' s attorney av/arded as a reasonable- attorney ' s
fee for his services at -Board rev.iew a sum equal to 25-% of the 
additional compensation granted to claimant by this av;ard, pay
able out of said compensation as paid, to a m.aximum of $3-, 000.

•I j
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m MELVIN DECKER, CLAIMANT 
Richardson, Murphy & Nelson, 

Claimant:'s Attys,
SAIF, Legal Services, Defense Atty. Own Motion' Order

I ; WCB CASE NO. 791256 June 18, 1979

m

I Claimant suffered a compensable injury to his lov/ back and • 
left leg on July 7, 1972. The March 28, 197^i Determination Or
der granted him compensation for 75% unscheduled low back dis
ability anil 15% loss of the left leg. He thereafter filed a claim 
for aggrcivation which was denied by the Fund. On Hay 6, 1976 
claimant requested a hearing on this denial and, subsequent to the 
hearing, a! stipulation was entered into by the parties. This 
stipulation, dated July 15, 1976, provided claimant with addi
tional compensation for 10% unscheduled' lov; back disability and 
■15% left leg disability. . * ’

I

, ! (I On December 14 , 1978 claimant, by and through his attorney, 
requested that the July 15, 1976 stipulation be set aside and the 
matter setifor hearing on the aggravation issue. The letter in
dicated that claimant felt he was permanently and totally disabled 
at the time of the stipulation. He requested the Board to review 
the matter'either under its own motion jurisdiction or under 
ORS 6 5 6.2 36 .

I ' . • •

'On January 30, 1979 the Board informed claimant that his 
aggravation rights had not expired and he, therefore, had time to 
file a claim for aggravation pursuant to ORS 656.273.

* ' II The Hearings Division in February 1979 received a request 
for hearing on the issue of the validity of the. July 15, 1976stipulation. A hearing date was set, however, because the Ref
eree had a conflict of interest, the hearing v;as postponed and 
subsequently claimant's,five-year aggravation period lapsed. 
Claimant filed an amended request for hearing and also, on May 
30, 1979, requested that the Board consider the same issue under 
its o\vn motion 'jurisdiction.

; The Board, after fully considering the evidence before 
it, concludes that it would be in the best interest of the' 
parties to consolidate the request for own motion relief- with 
the request for hearing presently pending in the Hearings 
Division (WCB Case No. 79-1256). '

-m
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The Referee is hereby instructed to take evidence on the 
validity of the July 15, 1976 sLipulation, claimant's entitlement 
to an increased award of compensation by virtue of' the fact that 
he had a greater disability at d:he time of the stipulation and 
if claimant's condition has v;orsened since that time. At the 
conclusion of the hearing the Referee shall cause a transcript 
of the proceedings to be prepared and submitted to the Board 
together with his appropriate recommendations and enter the 
appropriate orders. • •

If the Referee determines the stipulation should be set 
aside he shall 'do so by an order which will also include his 
findings on claimant's extent of disability. At the same time, 
the Referee shall recommend ,to the,Board whether or not claimant.’s 
own motion request should be granted. If the Referee determines 
the stipulation is valid, he shall- enter an order to that effect 
and make his reconimendation to the Board on claimant's request for 
own motion relief. > .. •‘''R

WCB CASE NO. 78-544 June 18, 1979
RAYMOND DUNLAP, CLAIMANT 
Corey, Byler & Rew, Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Employer’s Attys. , 
Thomas J. Mortland, Defense Atty. 
Request for Reviev/ by Aetna Casual Ly 

.& Surety Company

Reviewed by Board Members Wilson and McCallister.
The emp.loye2:'s carrier, Aetna Casual.ty & Surety Company, 

hereinafter referred to as. /vetna, seeks Board review of the 
Referee's order which remanded to it claimant's claim for an 
aggravation of his May 2, 1974 industrial injury.

Claimant suffered a compensableV-injury on May 2, 1974 
V7hile lifting pipe lengths. In 1.971 claimant had sustained a 
compensable low back inju.ry and had received conservative 
treatment therefor; however, there,-v.’as' no indication that 
claimant had any residual disability as a result of that in
jury. . '

The claim for the May 2, 1974 injury was closed initially 
by a Determination Order, dated October 3, 1974 whereby claimant 
was awarded compensation on.i.y for time loss. The claim was re
opened and, in March 1975, .claimant had a fusion L4 to the 
sacrum which relieved him of much of his symptomatology and al
lowed h.im to return to work in /u.igu.'^t 1975. The claim was again 
closed by a Determination Order datc;d February 9, 1977 which 
awarded c].aimant 80° for 25'g unscheduled low back disability.
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I The TravelGU's Insurance .Company, hereinafter referred to 
as TraveJ:e'rs, had furnished t-)ie^employer workers' compensation 
coverage through July 1975. Effective August 1, 1975, Aetna 
assiuned the risk.

I Afuer cla.i.inant returned to work following his surgery, he 
testified that he gradually improved and was using Tess medica
tion.; 'On December 19, 1975 claimant, while instal.ling a pipe, 
fell injuring his left knee and low back. Travelers denied re
sponsibility for this incident .but Aetna accepted the claim.i i ■ ,

1 I
Claimant received treatment of a conservative nature and v;as 
off work from January 1976 to January 1977. This claim wa-s 
closed by a Determination Order dated December 3, .1976 whereby 
claimant received 32° for 10% unscheduled low back disuini.!

j Claimant returned to v;ork in Janiuiry 1977 and for approx- 
imate0.y 16| months drove an excess of 43,000 miles v;hile perform
ing his occupational duties. In the early part of 1978 clctim- 
ant's'low back condition v/orsened and after several examinations 
and evaluaitions he submitted to back surgery in July 1978 .

II On June 26, 1978 Travelers denied claimant's workers' com
pensation benefits and on August 7, 1978 Aetna denied claimant 
such benef.its. An order dated August 30, 1978 was issued pursu
ant to ORSi 656.307 v/hich designated Travelers as the paying agent

At the hearing the parties stipul.ated that the claim was 
compensable and tlie only issue to be determined was which carrier 
was responsible for claimiant's 1978 clciim.

'cJ.aimant's treating physician v;as Dr. Donald D. Smith, an 
orthopedic surgeon, who referred claimant'to Dr. Grewe, a neuro
surgeon who examined claimant on April 3.9 , 1978. Dr. Sm.ith, on 
January 16, 3.976 , had stated that claimant apparently tv;isted
his back or strained it when he stepped in a hole and injured 
his knee on December 19, 1975. He stated that claimant's knee 
was painful but that his back v.^as not really hurting too much 
when he had examined him on December 22, hov.'ever, since that time 
his back has become more acute and Dr. Smith felt that he had 
strained his lumbar spine but he did not believe that he had 
injured the fusion. Latier, Dr. Smith reported that the fusion 
was solid, that apparently claimant had strained the rriuscles at- ' 
tached to the fusion area. He stated than claimant had been 
making, excellent progress before the December 1975 episode.

-349-



when Dr. Grev/e evaluabed clainicint in April 1978 he found 
that the December 1975 incident resulued in ‘a sharp jerk to 
claimant's back which caused him to have pain in the left lower 
extremity and in both hips.. He noted that claimant had had 
a spinal fusion and j.aminectomy and’ had apparently done very 
v^ell for about the first six months until he had the additional 
injury. Since tliat time claimant had been bothered by pain in 
the back which radiated up iiito tlie neck and the auxiliary 
areas-with muscles cramping in -the leg. On September 14, 1978 
Dr. Grev/e reported that clciimant's recent surgical procedures 
were related to his original injury of "March 1975" which had 
required a laminectomy and spina 1 fusion and to an aggravation 
occurring when he stepped into a ho-le in December 1975 and from 
which he has been continuously symptomatic, although working 
since that time.

#

The Referee concl 
of the evidence and bei 
rule, that the claimant 
December 19, 1975 indus 
sibi.lity of Aetna. • He 
it to reimburse Travele 
in accordance with the 
claimant's attorney an

uded, after .giving consideration to all • 
ng aware of the j.ast injurious exposure 
's 1978 claim v/as an aggravation of the 
trial injury and, therefore, the jrespon- 
remanded !the claim to Aetna and directed 
rs for aJl expenditures the latter had made 
.307 order dated August .30, 1978. He awarded 
attorney's fee to be paid by 7\etna.

The Board, on de novo review, finds that Dr. Grewe's report 
of September 14 , 1978 refers to a.n "original injury of March 
].975 for wh.i.ch he had a laruinectoiny and spinal fusion". Obviously, 
Dr. Grewe v.’as mixed up in .his dates because claimant suffered no 
injury in March 1975. Claimant was injured on Hay 2, ].974 and 
again on Decem.ber 19, 1975;. the question is v;hich injury, if 
c:ither, necessitated claimant's 1978 surgery.In his letter of • 
September 14, Dr. Grewe stated that the episode of May 30, 1978 
when’claimant stumbj.ed and fell, • altliough a temporary aggravating 
event, v/as not responsil^le for the decision regarding surgery. 
Again he acefers to a March 1975 injury but parenthetically says 
"or v/as it Hay 2, 1974". He i.ndicates that his records \vOuld 
show the exact date, that the dates stated in his. report were

the other’ hand, Dr. Smith, claim- 
the date'^’ot the 19 74 injury for-g iven

j. 1
to him from memorv On

ant's treating physician from 
v.nird, unequivocally states in his report of August 3, 1978
the recent treatment and surgery regarding c.laimant has no 
tionship to the December 19, 1975 knee injury.

tha t 
rela-

In spite of the "last injure.ous exposure rule", the Board 
believes that Dr. Smith’s statement is the most persuasive evi
dence in the record and i.t is not contradicted by Dr. Grewe's 
reports v;hich ind.i.cate that he v/as not exactly certain'of the 
dates involved. Therefore, the Board concludes that the Ref
eree's order shoul.d be reversed and tliat Travelers should be 
lield responsible for claim;ant's .1978 .surgery v/hich was an ag
gravation of the May 2, 1974 injury and d.i.rectly related to 
the p.rior surgery in 1975 according to the medical reports of 
record.
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ORDER

The order of the Referee'/ dated December 20, 1978, is re-
versea.

1
|The denial by Aetna Insurance Company,, dated Augus.t 7, 1978 , 

approved.
I The denial by Travelers Insurance Company, dated June 26, 

1978, 'is reversed and clai.inant ’ s claim for an aggravation of his 
Maj' 2, 1974 industrial injury is remanded to Travelers Insurance 
Company to! be accepted cind for the payment of compensation, com- 
m.encing on'April 18, 1978, the date claimant v.-as admitted to 
Emanuel Hospital, and until closed pursuant to the provisions 
of ORS 656l268.

CLAIM NO. B53-132894 June 20. 1979
GEORGE C. JOHNSON, CLAIM/ANT Roger iwarren, Defense Atty. 
Order ' ! •

m iClaimant sustained a compensable injury on November 14, 
1969. I By a Judgment Order issued on November 19, 1976 by the 
Circuit Court of Lane County, claimant v.’as granted compensa
tion for permanent total disability.

the
On May 14, 1979 the carrier had Dr. Pasquesi•re-examine

disability. On May 11, 1979 the carrier requestedclaimant
reconsideration of tlie award of permanent total disability • based 
on the medical report from Dr. Pasquesi.

jDr. Pasquesi's report failed to reveal any imii^rovement in 
claimant's condition since the award made by the circuit court.

|On June 12, 1979 the Evaluation Division of the Workers' 
Compensation Department recommended to the Board tiiat claimant's 
awardjfor permanent total disability be continued.

\ IiThe Board, after - thorough consideration of the file together 
with th.e attached medical report, concludes that claimant's 
condition has not changed since the circuit court’s order of Nov
ember,19, 1976- Therefore, cl£iimant's av;ard for permanent total 
disability shall remain in effect.

IT IS SO ORDEP.ED.
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RAYMOND G.GIBB, CLAIMANT . ■
Doblie, Bischoff & Murray, ;
•' Claimant’s Attys.-,
SAIF-, .'Legal Services, Defense -Atty. 
Request, for Revi’ew by Claimant

WCB CASE NO,. 7 8-2 654 June 20, 1979

Reviev/ed by Board Members Wilson and Phillips.
Claimant seeks Board reyiew of’ the Referee’s order which 

aweirded him 160° for 50% unscheduled neck, shouJ.der and upper 
back disability. Claimant contends he is permanently' and totally 
disabled.

On Hay 28, 1975 claimant filed a claim alleging that as- of 
December 1, 1974 he had a strained left shoulder as a result of 
a constant strain from operating a "lumberjack", a large piece 
of log handling equipment. The claim was accepted and benefits 
were paid to claimant. During the course of treatment, x-rays 
were taken which indicated that claimant had lung cancer. This 
was surgically treated on September.10, 1975 and, thereafter, 
claimant received approxim.ately eleven .radiation treatments.

Claimant v;as able to return to work on February 1, 19-76 as 
a lumberjack pperator, however, the pain in his neck increased 
and he was off work from June 30 , 1 976 until August 9, 1976 .. 
However,- the evidence indicates that'this layoff was occasioned 
by a labor dispute not by any of claimant's cancer symptoms.

#

When claimant returned to work on August 9 he wcis employed 
as a pond man which required him to,-cut steel bands and cables 
with a pair of bolt cutters and, -as a result, he developed sym.p- 
toms in his neck, shoulder and back. On January 28, 1977 Dr. 
Butler examined claimant and, on April 21, 1977, Dr. Donald T. 
Smith performed an anterior cervical fusion C5 to C7.

Between December 1, 1974 and January 28, 1977 the employer 
changed from a contributing employer to a self-insured employer. 
Both the Fund and 'the employer denied responsibility for the 
January 1977 symptoms and claimant requested a hearing on the 
denials. As a result of the hearing in 7'Lugust 1977 a Referee 
issued an order stating that said symptoms were an aggravation 
of the. December 1, 1974 injury. At the present time, this matter 
is on appecil.
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jClaimant testifies he has constant severe pain and he is 

unable to move his neck. He .is,-unable to sleep in bed, he can 
only sleepiin a recliner or on a davenport. His activities are 
limited to;walks and raising his arms to loosen the muscles and cords !in his neck and shoulder and upper back. According to claim
ant's|wife's testimony, claimant, prior to .his injury, was able 
to do[anything anyone else could do and now he is able to do nothing. 
She stated he was in pain and that his mem.ory was very poor.

Claimant is 62 years old, he has an 8th grade education, 
and his work background includes farming, working in factories 
and lumber;mills, working as a cat skinner, and for 19-1/2 years 
he worked in various mill jobs for the employer.

I ^ ■
'The Referee found that it was difficult to assess the resi

duals ‘Of claimant's injury because there was evidence that a por
tion of the stiffness, tightness and ‘inability to use some of his 
upper|back,muscles was caused by the radiation treatments required 
for the lung cancer and some was related to the industrial injury 
■and the resulting surgery therefor.

Ixhe Referee concluded that claimant was not permanently and 
totally disabled in spite of the fact that there was medical evi
dence : stating that he was permanently disabled and could not re
turn to his former employment. The reason for the Referee’s con
clusion evidently was that there wasn't any medical evidence indi
cating whether or not claimant could return to lighter work and 
there'wasn't any medical evidence indicating how much of claimant's 
inability to return to his former employment resulted from the 
radiation therapy.

Based upon the evidence presented to him, the Referee con
cluded that claimant had suffered a loss of wage earning capacity 
equal to 50% as a result of the industrial injury on December 1,
1974. He increased the award made by the Determination Order of 
March 13, 1978 whereby claimant was granted 80® for 25% unsched
uled heck, left shoulder and upper back disability, to 160°.

The Board, on de novo review, finds claimant to be perman
ently 'and totally disabled. The Referee was correct in stating 
that because the claimant's cancer condition did not pre-exist 
his industrial injury the consequence of such condition could not 
be considered in determining whether or not claimant was perman- entlyjand totally disabled. However, the Board finds that Dr.
VJillis, in his deposition, stated that the treatment of lung can
cer had nothing to do with the degenerative changes in claimant's- 
upperjback condition. After the issuance of the Determination Orderjon March 13, 1978 claimant attempted to return to work for ^ 
the employer who advised him by Tetter that they could not accept •'
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him back to work in the mill until he-'presented a complete medical release from.one' of his treat'ing physicians for un- : 
restricted physical work -in a sa'.\nnill. On August 16, 197-8- 
Dr. Carr, who had been one of claimant's treating physicians, 
reported, in response to the employer's request for a complete 
release and to its questions concerning what.kinds of occupa
tion claimant" would' be approved for, that claimant would have 
to be excluded from any occupations’involving standing, bending 
forward, lifting, or any movement of his neck. He further 
stated: ’

"When one takes into consideration his [claim
ant's] present age and general physical status, .
I doubt there is very much that Mr. Gibb [claim
ant] could be employed at the present time."
Dr. Willis, in attempting to determine a cause for the 

severe muscle spasms in claimant's neck, reported on July 5, 1978 
that claimant did -have some fibrqtic changes in superclavicular 
areas and in the trapezius muscles which might be responsible 
for some stiffness and local discomfort. He stated, based upon 
his experience, that the amount of disability claimant was having 
had not occurred with radiation and muscle fibrosis alone; if 
claimant did indeed have arthritic changes of the cervical spine 
such changes would not be attributable to side effects of radia
tion therapy v;hich miaht w-e 
In his deposition, 
tion therapy alone 
problems claimant

might vrell be contributing to his symptomatology 
Dr. VJillis repeated his belief that the radia- 
was not enough to cause the extent of the 

was having- and even if claimant had had surgery
in the area following the radiation therapy he would not have had 
nearly the amount of prpbleni’ with pain and disability that he is 
presently having. He felt that'the primary direct cause of 
claimant's current problem is his degenerative spinal disease and 
that this is being contributed to By the effects of the radiation 
therapy on the muscles, ah effect which wouldn't be clinically 
significant in the absence of claimant's other problems.

The Board concludes that claimant's present condition of 
permanent and total disability is directly related, to his indus
trial injury of February 1, 1976. There is no question but that 
the lung cancer and the treatment therefor have had debilitating 
effects upon claimant, however, both Dr. Carr and Dr. Willis are 
o.f the opinion that the residuals 'of claimant's industrial, injury, 
excluding any consideration of the lung cancer condition, are 
sufficient to prevent him from returning to any gainful and suit
able employment on a regular basis.

ORDER
The order of the Referee, dated December 14, 1978, is mod

ified. • '1 m
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m [Claimant.is found to be^permanently and totally disabled 
and this award shall be considered ,in lieu of the- award made oy 
the Referee's order which in all other respects is affirmed.

1 • 'I Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review a- sum equal to 25% of the 
additional| compensation awarded claimant by this order, payable 
out of said compensation as paid, ^ not to exceed $3,000'.

WCB CASE NO. 78-1934 June 21, 1979
BONNIE E. KING, CLAIMNT Dye _&!oison, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Request for Review by Employer

Reviewed by Board Members-Phillips and McCallister.
I The employer seeks Board reviev/ of the Ref eree's ‘ order which 

directed it to accept claimant's claim for aggravation, including 
the responsibility for the psychological condition and to pay 
claimant compensation as provided by law.

iClaimant, at the time she suffered a compensable injury to 
her low back on January 18, 1973, was a 25-year-old nurse's aide. 
She was attempting to assist a patient into bed when she was injured! Her claim was closed on July 11, 1974 by a Determination
Ordermwhich awarded claimant compensation equal to 64° for 20% 
unscheduled low back disability and also compensation for tempor
ary total disability from January 18, 1973 through July 11, 1974.

On March 13, 1975 a stipulation granted claimant an addi
tional award of 32° for her unscheduled disability. This was the - 
date of the last arrangement or award of compensation.|At the time of the hearing on September 5, 1978 claimant was 

not medically stationary. She had filed a claim for aggravation 
which[had been denied by the carrier on February 28, 1978 on the 
grounds that there had been no aggravation of claimant's condition sinceiMarch 13, 1975. Furthermore, responsibility•for psychologi
cal services furnished claimant by Dr. Ackerman, a clinical psycho
logist, was denied by letters dated April 13, 1978 and May 30,1978. '
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Claimant had been seen bv Or. Ackerman - three times between
September 1974 and January 1975 
24, 1975 whicli was after, the cl

he again saw claimant on April 
aim.ant had received the additional 

32° pursjuant to the stipulated order-. This visitation was based 
on a referral by claimant's vocational counselor.' Claimant was 
seen by Dr. Ackerman approximately l5 times between April 24 and 
October 30, -1975, She returned to school in September•1975 and re
ceived high grades, however, in October her back and neck pain 
became more severe and she withdrew from school at the end of Oct
ober.

m

On September 7, 19 
she was complaining of i 
Claimant was upset and t 
back pain had placed upo 
sue. Between September 
claimant in therapy appr 
claimant was working par 
stable. During the latt 
confined to-bed for a pu 
dogs at the kennel. She 
job and returned for add

76 when Dr. Ackerman next saw claimant, 
ncreased headaches and GI symptoms, 
ense regarding the restrictions her 
n the normal life she hctd hoped to pur- 
1976 and March 1977 Dr. Ackerman saw 
oximately 10 times. At that time 
t time at a dog kennel and she appeared 
er part of -'February 1977 claimant was 
lied muscle suffered while handling 
looked for a less physically demanding 

itional therapy on July 15, 1977.
Claimant contended that.had it not been for the 1973 injury 

she could have continued her employment as a nurse's aide and she 
would have been able, from both an economical and a physical 
standpoint, to pursue the active life she contemplated. Dr. Acker
man, who had seen claimant approxi.mately 20 times between July 
1977 and June 2, 1978 in addition to the previous visitations he 
had had with her, was of; the opinion that.the loss of opportunity 
to continue as a nurse's aide was a continuing significant factor 
to claimant's 1978 psychological condition.

Subsequent to the last award of compensation on-March 13,
1975 claimant was examined by Dr. Burck, a chiropractor,., complain
ing of back pain, stiffness and nunibness in the left hip.' He felt 
this represented an exacerbation off her 1973 industrial'injury.
In November 1977 Dr. Burck expressed his opinion that claimant.'s 
condit'ion had worsened since March 1975 and that she was unable, 
to work due to her disability.

On January 19, 1978 claimant was examined at .the Orthopaedic' 
Consultants who found claimant's condition was stationary. .They., 
stated that if her claim had -not been reopened it should be closed; 
no further therapy and, specifically, no further chiropractic 
manipulations were recommended. It was felt that claim.ant could' 
not return to her former .occupation even with limitations .but that

many skills and should be referred for-job place- 
Total loss of function and loss of function due 
rated as mild.. 'They could not find any objectiv*^|^ 

nt's injury from an organic struc-

she obviously had 
ment assistance, 
to the'injury was 
evidence of worsening
ture point of view.

of claima;
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'At the request of the carrier, claimant v;as interviewed by 
Dr. Quan, a psychiatrist, on'-cJ’ahuary 20, 1978 . He' found claimant 
had aipsychiatric impairment which preceeded her industrial injury, | thatl her basic ditficulty was a personality disorder and 
that she would have reached her present level of ‘dysfunction 
whether orj not she had been injured.

: Dr. Ackerman and Dr. Buirck both referred claimant to Dr. 
Fleshman who examined claimant on June 28, 1978 for comolaints • 
of persistant low back pain•with radiation to the left leg. He 
concluded |that claimant definitely had entrapment of a nerve root 
on the lef|t and might require further neurosurgery. He, in turn, 
referred claimant to Dr. Throop, a certified specialist in psy
chiatry and neurology, who examined claimant on July 5, 1978 and 
performed an EMG and nerve conduction velocity examination of 
c laim.ant' s| lower left extremity. The only -abnormality he found wa: 
the. minor compression of the nerve over the dorsal.- foot or ankle 
and he referred claimant back to Dr. Fleshman for conservative •' Itherapy concerning her lov/ back. He did not recommend another 
myelogram or surgery.

;In July 1978 Dr. Fleshman prescribed exercises and back pro
tection procedures and said claimant could return to work in one 
month'. I -

,The Referee concl 
pondeirancej of the evide 
which'she had been trea 
causally related to the 
1973 and that since the 
claimant had worsened p 
disabling pain from the 
been unable to work due 
foundj that proof of org 
that‘Dr. Ackerman v/as i 
chological causes.

uded that claimant had established by a pre- 
nce that her psychological condition for 
ted by Dr. Ackerman v;as materially and 
consequence of her industrial injury .in 
last award of compensation in March 1975 

sychologically and in her perception of 
industrial injury. At times claimant had 
to the materially related 'conditions. He 

anic, structural change v;as not required and 
n the best position to evaluate the .psy-

Dr. Quan, based upon his examination of claimant on January 
20, 1978, stated that claimant had a psychiatric impairment which 
preceeded her industrial injury and that she would have reached 
her present level of dysfunction regardless of whether she had 
suffered an industrial injury. Claimant successfully completed 
one term at Linn-Benton Community Coll.ege and had a GPA of 4.00 
on the subjects she completed. She does not recall how many terms 
she went to school but she quit during the second term. At the 
commencement of the third term, claimant apparently "panicked" 
upon seeing the cars on the parking lot, being in the midst of 
people and having to put up with noise. As a result of this she 
did not continue. Dr. Quan said that although an argument could 
be made that the injury .added additional stress, it v;as his feel
ing that the stresses of coping with life would have likely led 
her to the sam.e point..
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The F3oard concludes■ that the preponderance of the evidence 
does not support a finding that claimant's psychological condi
tion is causal i.y related to her 1973 industrial injury nor does 
it support a' finding that claimant's condition has worsened either 
from psychological or pliysiological standpoint, since March 1975 
which was the date of the last arrangement and award of compensa
tion. ' *

The' three physicia 
no objective evidence of 
an organic structural po 
felt that her condition 
what manner it had worse 
expressed an opinion tha 
work.. Dr. Ackerman, in 
that he did not elicit a 
dition or inquire in det

ns at the Orthopaedic Consultants found 
worsening of claimant's condition from • 

i.nt of view. Dr. Burck, a chiropractor, 
had worsened, .but .he did not explain in

Neither Dr. Fleshman nor Dr. Throopleat claimant was not able to do some type of 
his report of February 6, 1975, stated 
very detailed history of claimant’s con

ail about dier pre-injury personality.
The Board concludes that th 

claimant had established that her 
causally related to her industri.a 
condition both from a psychologic 
had worsened since Marcli 13, 1975 
carrier on February 28, j.978 of c 
and its denial-.of its responsibil 
furnished claimant by Dr.’Ackerma dated April 13, 1978 and May 30','•

G Referee erred in finding that 
psychological condition was 

1 -accident and also that her 
al and physiological standpoint 

Therefore, the denial by the- 
laimant's claim of aggravation 
ity for psychological services 
h which was made through letters' 
1978. should be approved.

ORDER
The order of the Referee, dated October 27, 1978, is reversed
The denials made by the employer and its carrier on February 

28, 1978, April 13 ,. 1978 and May 30, 1978 are approved.

SAIF CLAIM NO. A.689013 June 20, 1979

ALVIE LEACH, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty Order Of Dismissal' ' 1

A request for own motion relief, having been duly filed with the Workers' Com'pensatioh Board! in the above entitled matter by 
the claimant, and said request'for own motion relief now having 
been withdrawn,

IT IS THEREFORE ORDERED that the request for own motion re
lief now pending before the Board is hereby dismissed.
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WCB CASE NO. 78-1562 June- 20, 1979

B.YRONj MILLER, CLAIMANT 
Steven C. Yates, Claimant's Atty. 
Cosgrave &t Kester, Defense Attys. 
Request for Review by Employer

Reviewed by Board Members Ivilson and McCall-ister.! ' ' - '

j The ernployei: seeks review by the Roa2:d of the Referee's
order'which granted claimant 48° fo'r 15-i unscheduled disabiJ.ity I '

. i Claimant suffered a compensable injury to his -.low back on 
September 9, 1976 diagnosed by Dr. Paradis as a pelvic strain. 
At'the time of the injury claimant v/as a •37-year-61d millv/riaht 
On March 21, 1978 Dr. Roberts examined claimant and diagnosed
a chronic cervi.cal thoracic and lumbosacral, sprain and gave 
claimant conservative treatment. Claimant was referred'to .he • 

Or-Callahan Center and his claim'was 'closed by a Determination 
cler dated December 29, 197.7 which granted compensation for 
temporary total disability only from September 15, 1976 to 
September ^28, 1977, less time worked.

I I' Claimant comp.l.ained at the hearing of .some limitation of 
motion in |his low back and chronic back pain which was exacerbated 
by activity. He testified that this back condition affects his 
abili|ty to' perform activities which require prolonged sitting, 
driving, repetitive bending, stooping and heavy lifting/. Films 
taken' of claimant engaged in different activities tended to show 
that clainianl: exaggerated his disability.

: 'I Claimant has a GED. Over a three-year pei-iod he had taken 
courses in carpentry at Lane County Community College. Claimant has a^lso had a four-year apprenticeship training program for a 
construction millv/right, ' Prior to his injury claimant nad a 
vairied woir'k background. He was involved in rescauranf work, wcts 
a dance instructor, worked in the woods, worked in the sav;m.iii, 
has done some v/elding layout v;ork, and has also worked as a 
carpenter'js helper. At the present time claimant is' self-employed, 
cleaning, :repairing and overhauling industrial sewing machines. He 
also manufactures traction devices which are used by the medical 
profession. . .

' The 
medical e 
his resid 
he conclu 
for his p 
affect hi 
any type 
ant 48° w 
ability.

Referee found claimani credible! He-also found the 
vidence supported the claimant's testimony concer.ning 
ual symptoms and limitations. -Based on these findings,, 
dec! that claimant was entitled to an award of compensation 
ermanent residual back impairment which will adversely 
s abiliLy to return to his former occupation or to-do 
of employment involving heavy 'vork. He granted claim- 
hich represents 15% of the maximum for unscheduled dis-
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The Board, on de novo revieu’, finds no objective medical 
evidence which'v/ould support claimant's subjective complaints. 
Furthermore, -the films,-indicate that claimant had little,if any, 
limitations which would affect his''work activicies.

! ' ■

Claimant was referred to a service coordinator but he, shov/ed 
a lack of cooperation aiid his claim was closed on the qrounds that 
cl£iimant, at tliat time, was self-employed and had various skills 
which would enable him -to enter the- labor market. ' - ■

The Board concludes that .claimant has suffered no loss of 
earning capacity as a result of the injury of September 9, 1976 
and that the Determination Order which granted claimant compen
sation' for temporary total disability only sufficiently'corapen- sated claimant for his industrial injury.

ORDER
The order of the Referee, dated December 19, 1978, is re

versed.
The Determination Order, dated December- 29, .1977 , ‘as re

affirmed by the Special Determination Order, dated,February 23, 
1978, is affirmed.

#

WCB CASE NO. .78-4099 June 20, 1979
LUCILLE M. PEMBERTON, CLAIMANT 
David R. Vandenberg, Jr.,'Claimant's Atty 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys.
Request for Review by Employer

Reviewed by Board Members ‘C'-ilson and McCallister.
The employer seeks review by the Board of the Referee's 

order directing it to accept claimant's claim for aggravation.
Claimant had sustained a compensable injury 'on April 18, 

1975; at the time of the injury she had been employed as a tem
porary laborer in a nursery, and strained her upper back. She 
continued to work for the next ten days and then left because 
of the severity of symptoms. Claimant has not returned to work
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' After her 1975 injury claimant was treated by Dr. Davis and 
Di'. Scheer, both chiropractic.^physicians. Her treatment con
sisted of jchiropractic adjustments and, on June 3, 1975,' Dr. Davis 
advised the employer that claimant could resume her regular work 
but was not medically stationary. On September 3, 1975 Dr.
Scheer reported to the employer that cl£iimant was medically sta
tionary blit had residuals of disability and he was referring cla.i
ant to Dr. Luce, a neurosurgeon.

On October 21, 1975 Dr. Luce examined claimant and found 
limitation's of cervical motion and hypesthesia in the left fore
arm;' he diagnosed degenerative di.sc disorder, C5-6, moderately 
advan'ced, |C4-5, moderate, post-traumatic aggravation. He also 
diagnosed ^radiculopathy, C6, left, and hypertrophic arthrosis, 
thoracic. , Although he recommended a cervical myelogram it was 
not performed.

i
' On November 10, 1975 the employer had claimant examined by Dr. I3alme,j an orthopedic surgeon. 'Claimant had been previously 

examined by Dr. Balme about a month after her industrial acci
dent At . that tim.e she wais complaining of mid-back pain under her 
left scapula and left anterior chest. He found some limitation 
of motion and diagnosed cervical spondylosis. He told claimant

he felt this, was- a 
enjoy -spontaneous 
could.return to wo 
physical findings 
amined c.la'imant ag same- f indi|ngs but • 
profile be' ordered 
that time.I He fel 
her to return to w

self-limited problem and that she should 
recovery. At the time of the recovery she 
rk without limitations. He noted several 
inconsistent with organic disease. He ex- 
ain in November and made essentailly the 
recommended that an electrocardiogram and 

He did not recommiond a myelography at 
t her condition was stationary and advised 
ork without any limitations.

^Dr. Klump examined claimant on December 16, 1975. After 
this examination he felt the most likely explanation for •• 
claimant's, difficulty was a muscle pu.ll or strain at the time 
of the accident which should resolve spontaneously. He did not 
recommend specific treatment at that time; he did not feel that 
a myelogram was indicated. Based on his findings and the re- 
portslof prior examiners, he found it difficult to explain.her 
symptoms. \ j

jOn January 16, 1976 a Determination Order closed claim
ant's! claim ^■•'ith an award of compensation for temporary total 
disability only.
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On March 20, 1978 Dr. Dunn, who is associated with Or. Luce, 
wrote claimant's attorney, stating he thought it was possible• 
that claimant could be helped but it would require admission to 
the hosx^ital. He suggested analgesic discograms at mid-cervical 
levels followed by a mye.I.ogram and consideration for anterior 
discectomy, dej^ending upon the results of the test. He stated 
her symptoms were clearly the result of her 1975 injury. Based 
upon this letter, claimant's at torney, requested the em^Dloyer to 
reopen the claim for further medical care and treatment as sug
gested by Dr. Dunn-. He had requested that the reopening be on 
the basis of aggravati.on, The ’em-ployer deferred reopening of- 
the claim but commenced payment of compensation for tem^porary 
total disability on March 17, 1978.

The employer' again requested claimant be examined by Dr. 
Balme -and Dr. Klump. The former' examined claimant on Ax:>ril 12, 
1978 and, after taking x-rays of her: cervical spine and compar
ing them with the 1975 x-rays, concluded that, essentially, no 
change could be noted. He also felt that the amount of- cervical 
spondylosis as noted on the x-ray film v/as consistent with the 
claimant's age. He discouraged aggressive, invasive medical 
programs such as a myeloqrciphy o:l surgery and encouraged' claimant 
to try to make a full recovery. »'At the time of this- examination 
he stated he would allov,' claimant to return to work at a level 
that she'was capable of ip'^rforming jjrior to the industrial in
jury. _ : ■ . • •

Dr. Klump examined claimant on April 16, 1978 and found 
very l.itt.le objective evidence of significant abnormaliliy, 
hov.'ever, there was a suggestion of convGursioir reaction with 
decreased apx:>reciation of pain in, the left upper extremity.
In his opinion, the claimant's syraptoms did not appear to be 
worse. A myelogram might be of i]elp but he placed very little 
faith in the results from cervical discography; only if: the 
myelogram was distinctly positive v/ould he recomm.end surgery.

The employer, by letter dated April 26, 1978, advised Dr.
Dunn that it would authorize and accept responsibility for a 
myelogram; however, it wou.ld not rciopen the claim until it had 
been informed of the results. On May 26, 1978 the employer, not 
having received the results of a myelogram, denied claimant's 
claim for aggravation.

On August 8, 1978 Dr. Dunn repeated his opinion that claim
ant's pain was clearly the result of her cervical spondylosis v/hich. 
has been aggravated'by her accident. The myelogram, which was 
finally performed on October 31, 1978-, indicated some defects at 
C4-5 and C5-6 and Dr. Dunn ‘:elt that the disc should be removed.
Dr. Klump viewed the myelogram, and doubted that the defects were 
causing the claimant's shoLilder land iajrm symptoms but he did not 
question Dr. Dunn's judgment. Dr. Klump felt that the myelogram 
indicated changes of spondylosis and that v;as not work - related. m

-.362-



#
I The Referee concluded thaf the, compensable injury of 1975 

aggravated a pre-exis tingalidiough. asymptomatic, cervical S'.pon- 
dylos'is, 'He also concluded 'that claimant's condition had v/orsened 
since the last award or arrangement of compensation.' Relying 
upon Dr. Dunn's report of June 7, 197B he found that the worsen
ing resulted from the industrial injury.

1 The |Board> £if-ter de 
of cLaimant's condition,i 
spondylosis. Both Dr. Ba 
subjective symptoms v/ere 
findings. | Dr. Baline foun 
spondylosis but insofar a 
back,j he found no chemge 
x-rayj findings of 19 77. 
claimant's symptoms to he 
both -felt that claimant c' IThe Board ifinds the opini 
suasive. |

novo review, finds that any worsening 
s attributable to her non-industrial 
Ime and Dr. Klump stated that claimant's 
not fully explciined by their objective- 
d clainiant had changes of cervical 
s the film taken of claimant's upper 
between the x-ray findings of 1975 and 
Neither Dr. Balme nor Dr. Klump related 
i: cervical degenerative changes, cind 
ould ireturn to w^ork with no limitations: 
ons of Dr'. Klump and Dr. Balme more per-

! The Board concludes that claimant has- failed to prove by a 
preponderance of the evidence that her condition, insofar as it

relates to her industrial injury of Apri]. 18, 1975, has wor
sened; since July 16', 1976, the date of the Determination Or
der which iawarded her compensation.• for temporary total disabil
ity only. ;
'1 > ' .

* ORDER
The 'order of the Referee, dated January 9, 1978, is re

versed .
The denia]. of May 26, 1978 is affirmed.

9
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WCB CASE HO. 77-2]25
GEORGE PHILPOTT, CI.AIMANT.
Richard A. Carlson; Claimant's -Atty. 
Lang, Klein, Wolf, Smitli, Griffith'

& Hallmark, Defense Attys. ’ 
Request for Review by Claimant

June 20,. 19 79 m

Reviewed bv Board Members•Phillios and McCallister.
Claimant seeks Board reviev.’ of the Referee's order which 

granted him 224” for 70% unscheduled disability.
Claimant, at the/time of his industrial injury on October 

23, 1973,. was a . 4 6-yea r-old mechanic. 1-Ie v;as struck acrossthe 
thighs by a metal rod and sufferer! ‘ bilateral quadriceps strain and 
lumbar strain.

ClaJ.mant had back surgery tv/ice and has not worked since June 
1974 although lie has attempted to return to work. Tlie medical 
evidence indicates claimant is restricted to light, possibly sed
entary, work.' Claimant' s work background consists mainly of heavy 
duty v;ork, e.g., a heavy construction, loggijig and heavy duty op
erations. Obviously, claimant cannot nov; return to any of these 
types of employmeiit; However, claimant has obtained a GED, he had 
some .high .school education, and ngs. scored very well in all of the 
aptitude tests which he has been gi:ven which indicates he has some
what better than average .intelligence.

The Referee concluded that c.la.i.mant was medically stationary 
from a psychological and medical standpoint. He concluded that 
claimant v/as not permanently and totally disabled because of a 
report from Dr. Abrams, a clinical psychologist, v/hich indicated 
to the satisfaction of the Referee that claimant was inhibited by 
a secondary gain influence moti.vation not to return to v/ork.

Dr. Pasquesi had examined claimant on May 27, 1976 and rated
claimant's impairment as 52% of the whole man. The 'Referee used 
this rating of impai.rmeht as a srarting point and then took into 
consideration the effect of the causally related psychopathology 
as opposed to clai.inant's superj.or J.ntel.iectual qualities and apti
tudes plus his motivational problem and reached the cojiclusion that 
claimant was entitled to 70% of' the maximum for unscheduled disability

The Board, on de novo revicr.v, finds that claimant has been, 
because of the limitations placed upon him as a result of the in
dustrial injury, precliided from returning to the types of employ
ment in v;hich he has haci considerable experience. The Board 
reaches the same conc.lusion as that reached by tlie Referee, hov/- 
ever, the Board's concl.usion is based upon claimant's loss of wage 
earning capacity. m
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m
It agrees- with.the Referee that claimant- is not permanently 

and totally disabled. Claimant is a fairly'young man and he has shown’, through the aptitude‘ cests'/-•that he has a higher than average 
intelligence and•obviously can-be.retrained for light work. There are 
types of gainful and suitable employment available to claimant.

' I ■, Apparently, the largest obstacle in the path of claimant's re
turn to the labor market is claimant's own resistance to any assis
tance, which might aid- him in learning the types of employm.ent which he is now physically and mentally able to-do. The Board 
strongly urges claimant to take advantage.-of the services offered 
by th'e various agencies in this- state which offer vocational reha- . 
bilitation program.s.

The
ORDER

order of the Referee, dated May 26-, 1978, is affirmed.

WCB CASE NO. 78-3009 June 20, 1979
PATRICK UDOSENATA, CLAIMANT 
David A. Vinson, Claimant's Atty.
Keith D. Skelton, Defense Atty.
Request for Review by Employer

, Reviewed by Board Members Phillips and McCallister.
1 The I employer requests the Board to review the Referee's 

order which directed it to accept claimant's claim and pay com
pensation 1 from Janaury 20, 1978, less time'worked, until the claim is closed pursuant to ORS 656.268.

; Claimant was a 38-year-old laborer.who commenced working 
for -the employer on January 5, 19 76 as a security guard and clean
up man. On April 30, 1977 claimant was involved in an automobile 
accident which injured his lower back and required claimant’to miss |2-l/2 months from v;ork. Claimant returned to work on July 
18, 1977 and had no particular problems doing the same job he had 
had prior thereto.

' Claimant continued to work as a security guard'and clean-un 
man until November ,1977 when he was transferred to a janitorial 
job v/hich required him to load chips from a machine into a wheel 
barrow and empty them into a large container. This job was more 
strenuous than the former job.

I
, On October 14, 1977 claimant's supervisor dicussed•with him 

the quality of his work and claimant, in writing, attem.pted to 
justify it.
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Claimant testifies that' on January 20, 1978, while unloading 
chips, a bin tipped back striking him in the rib cage and chest 
and although he was able to hold 'the bin until another worker ! 
hooked a crane to the bin and lifting it he has had chest pains 
and difficulty lifting his hands over his head since that time. 
Claimant was working a 3:00 p.m- io 11:30 p.m. shift and at the 
time of his injury he had not reported to his immediate supervisor 
who left between 4:00' and 5:00 pi.m,' The injury occurred at the 
end of claimant's shift. '

' Claimant filed a claim which was initially accepted and 
claimant was examined by Dr. Luethe who referred him to Dr.
Fechtel. In his examination report Dr. Fechtel stated that 
claimant had had severe back pains since the automobile acci
dent in April 1977 and that his condition was aggravated by his 
job. The complaints of pain were in the mid and lower thoracic' 
spinal areas and in the lumbosacral area. Dr. Luethe was of 
the opinion that claimant's condition was due to the automobile 
accident of April 1977, aggravated'by his work activity.

On March 8, 1978 the employer denied the' claim on the ground 
that the claimant's condition was due to his automobile accident 
and did not arise out of his employment.

The Referee found that after the automobile.accident in 
April 1977 claimant returned to work and was able to perform sat- 
isfactorily without any particular problems until the incident 
on January 20, 1978 after'which he was off work until July 18,
1978. The Referee concluded that whether or not claimant suf
fered a compensable injury as He had alleged he did is a fact 
question turning largely on whether or not claimant's testimony 
is believeable in light of all the other evidence. He found, 
after hearing all of the witnesses and examining all of the evi
dence, that the preponderance of the evidence justified a finding 
that the claimant's claim was compensable..

The Board, on de novo review, finds that claimant did not 
suffer a compensable injury. There are too many conflicts in the 
dates contained in the medical reports. Furthermore, claimant 
stated that he had a witness to the alleged injury, yet he failed 
to call this witness. It is reasonable to assume, therefore, 
that this witness would not have testified favorably to claimant's 
case.

The Board finds that claimant has failed to meet'his burden 
of establishing by a preponderance of the evidence that he had suf
fered a compensable injury on January 20, 1978. t

ORDER
The order of the-Referee, dated December 27, 1978, is-reverse^^

The denial of the employer, dated March 8, 1978, is affirmed.
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; ' WCB CASE NO. 77'-7748
HELEN 1 BERflDT, CLAIMANT ' '
Don S. Dana, Claimant's Atty. 
SAIF,jLegal Services, Defense Atty. 
Request for .Review by the SAIF

"une 2 1979

' Reviewed by Board Members Wilson and McCallister.
■ The I State Accident Insurance Fund seeks' review by the 

Board of the Referee's orderwhich granted claimant’224° for 
70% unscheduled disability and stated that claimant's aggra
vation rights would commence to run from November 30, 1977 rather 
than iJune j 30, 1976 .

IClaimant suffered a compensable 'injury to her low back on 
August 21/ 1975. She has not worked since her injury. Her claim 
was originally closed by a Determination Order dated June 30,
1976 .j This -order awarded compensation for tem.porary total disabil
ity a^nd 64° for unscheduled low back disability.

! The iclaim was reopened pursuant to a stipulation and closed 
again on November 30, 1977 by a Determination Order which awarded 
additional! compensation for temporary total disability and an ad
ditional 48° for unscheduled disability, giving claimant a total 
of 11'2° .which is 35% of the maximum allowable- by statute for un
scheduled [disability.

I I 'I • ji The |additional temporary total disability benefits coram.enced 
on the day after the first temporary total disability benefits 
terminated, therefore, claimant has received temporary total dis
ability benefits from August 22, 1975 through, July 28, 1977. At ^ 
the hearing, issue was raised regarding the date from v/hich the 
claimant's■aggravation rights should properly start. It was ar
gued that since temporary total disability compensation was con- • 
tinuous from the date of the injury the aggravation rights should 
run from the date of the Second Determination Order rather than 
from the date of the First Determination Order.

- I Claimant is a 62-year-old widow with an 8th grade education. 
Her work background consists primarily of working as a housekeeper 
She had previous experience as a-cannery worker. She has worked 
18 years for the employer as a psychiatric aide I. Her work con--
sisted of taking care ot the patients at Fairview Hospital. Her 
duties included bathing, feeding and putting patients to bed.
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Claimant originally received 
who referred her-to Dri Mayhall.' 
time'on to be claimant's' treating 
final report on July 28; 1977: that 
ary. He concluded that no ‘active 
uation. He reported that housewqr 
as did prolonged walking and stand 
of moderate disc degeneration wiV’]i 
He expressed the opinion that'wqi-k 
be extremely light.

Morrison from that Qmedical care from Dr 
Dr. Mayhall continued 
physician. He indicated in his 
claimant was medically station- 
treatment would improve her sit- 
k'and lifting caused her pain 
ing. He found objective evidence 
subjective complaints of pain, 
to which she might return should

Claimant testified that she had extreme difficulties with her 
back and that any exertion would :exacerbate the pain. She testi
fied that pain materially restricted her ability to do all house
work# except in a very slow manner. She further stated her two 
daughters came in and helped with the housework. She testified 
that she would like to put in 20 years working for the 'state and 
wasn't anxious to retire, but due to her industrial injury she 
felt that she was forced to do so.

Claimant has made no attempt to return to work; she claims 
that there is little or nothing that she could do. At the present, 
time, her income consists of state disability retirement and Social 
Security disability benefits.

■A service coordinator for the Workers' Compensation Depart
ment testified that', based on claimant's physical condition, edu
cation and attitude, attempts at vocational rehabiliation were 
likely to fail.. The service coordinator stated she did not be
lieve that claimant was not’motivated to work. She expressed the
opinion that claimant would likcfto work but felt her condition 
was such that she could not work. The service coordinator said • 
that even though vocational rehabilitation had little chance of 
success, if claimant really wanted to work she would do so, even 
if it caused some pain. The service coordinator's opinion was 
that claimant could find some'type of employment within her phy
sical capabilities.

After the hearing was•concluded, an additional medical 
report was received from Dr.-Mayhall, dated May 19, 1978. Dr.- 
Mayhall stated that, claimant’was showing some improvement after 
a change in the medication, that neurologically she rem.ained nor
mal and he felt that she had a lumbar - strain superimposed on 
degenerative arthritic changes. He had reviewed her case and 
found there was little, if any, c.hange in claimant's condition since his previous reports in July''l977 and November 1976 . She 
had some decreased range of motion in her back with loss of full
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flexi|bility and loss of lateral bending. He-also 'thought 
that her hack irapairment appeared to be stationary at that 
time ^and there had been no'cfiajrges.' He believed the award 
equalj to 35% of the maximum'was' consistent with her loss of ■„ .
back jfuncfion. However, on June 19, 1978, Dr. Mayhall wrote 
to claimant's attorney .indicating that his previous reference 
to the 35%| impairment av/ard probably should have been called a dis^abilijty award as it apparently v/as an administrative de
cision. He stated that physicians in. Oregon were not required, 
to rate disability and he^ was merely'stating wHat he though ap
propriate linsofar as' claimant's impairment was concerned. .

. j The IRefer.ee found it reasonable to conclude that, claimant was ‘having difficulty with her back. He felt that, to a certain 
extent, sh'e was exaggerating the difficulty. He noted Dr. May- : 
hall's rahing of 35% impairment to the back but stated, correctly, 
that disability is not rated solely on- irapairment.

I The Referee concluded as followsC Taking into consideration 
the fact that claimant is 62 years old, has only an 8th grade 
education |and has-had very little work experience except that of a hoJsekeeper (until she went to work for the state as a psychia
tric aide |at Fairview Hospital' 18 years ago), and assuming that 
claimant had no -difficulties with.her back.until the industrial 
injury, it| would be unlikely that the claimant could return to ^ 
the type of work in which she had had many years of experience.

• The 
tivataon 
nor would 
ment.i He 
the labor 
but was a 
tivation. 
consiaeri 
wage earn

fore

|Referee further concluded that -the claimant lacked mo- 
to participate in any type of vocational rehabilitation |she try to train herself for any other type of em.ploy- 
'concluded that if claimant was to be considered out of • 
.market it was not entirely due to her industrial.injury 
Combination of that injury plus her age and lack of mo-. I He agreed with Dr. Mayhall's rating of impa-irment and ng it with, the other factors found claimant's loss of 
ing capacity to .-be-70%.

The Board, on de novo review,
, it on review is the extent of c 

The Board ifinds the medical reports 
to 70% of the maximum. Claimant is
wants to continue to work yet she ha 
to look for,any type of work within She hks not provided' meaningful coop 
offered vocational rehabilitation as

notes that the only issue be- 
laimant's permanent disability 
do not justify an award equal 
62 years old, she says she 
s made no attempt v/hatsoever 
her, physical capabilities, 
eration with those who have' 
sistance.

Dr. Mayhall stated that claimant could do light type work 
and in May 1976 released her to do this type of work. She still 
made no attempt to look for work.



Although claimant’‘s -objective findings on medical examina
tion remain ‘fairly constant, her ' subjective complaints have de
creased. Claimant stated that she'.had constant pain until Oct
ober 1976; thereafter, she'noted some improvement and stated her 
pain was not as severe. There is a possibility that her discom
fort could be further reduced -with the use of surgery, weight loss 
and exercise. Claimant has refused surgery and has not lost weight. She is able-to do light! housekeeping chores around her 
house and received $304 each'montH[‘from the Social Security Ad
ministration plus an additional $,164 each month, from the state 
retirement system. . -

#

The Board concludes that most of the factors which are keep
ing claimant from returning' to the’labor market are not job-related 
The two previous awards total 35% 'of the maximum and, in the opin
ion of the Board, adequately'.compensate claimant for the loss of 
wage earning capacity resulting'from her industrial injury.

ORDER
The order of the Referee, dated Decermber 1, 1978, is reversed
The Determination Order, dated November 30, 1977, is hereby

affirmed

m
CLAIM NO. A 814123 June 2j, 1979

CLARENCE BOYEAS, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense. Attyl' 
Order Of Dismissal '

A request for own motion relief, having been duly filed 
with the Workers' Compensation Board in the above entitled mat
ter by the claimant, and said' request for own motion relief now 
having been withdrawn, ' f ■ i-

IT IS THEREFORE ORDERED that the request for own motion re
lief now pending before the Boardiis hereby dismissed.

m
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WCB CASE NO. 77-7905 June 21, 1979
DONALD BUTTON, CLAIMANT ■
Charles Robinowitz, Claimant's Atty. 
SAIF> Legal Services, Defense Atty. 
Request for Review- by the SAIF

I Reviewed by Board Members Phillips and McCallister.
I The'State Accident Insurance Fund requests Board review of 

the Referee's order which reversed its denial dated December 5,
197,7 of claimant's claim for right knee disability and the surgery . 
therefor and remanded the claim for acceptance and payment of com
pensation ias-provided' by law; directed the Fund to pay all claim
ant's reasonable medical hospital bills in connection with the claim, 
plus ;a 25% penalty for unreasonable resistance to the payment 
thereof; directed it to pay claimant compensation for temporary 
totai disability between October 31, 1977 and Qeceivher 5, 1977, the 
date !of the denial, plus a penalty in the amount of 25% of the 
accrued compensation for' temporary total disability for unreason
able ifailure to pay it; assessed a penalty against the Fund in the 
amount of ]25% of the sum: of $371.34 for unreasonable delay in. the 
payment of said sum; awarded claimant's attorney an attorney's 
fee of $2,j000 to be paid by the Fund and, based upon a stipulation 
of the parties made at the hearing, vacated the Determination Order
dated February 27, 1978.' i

I Clailmant suffered an injury to his'right knee on August 24,
1977 when !a log rolled against him. Claimant was working as a 
timber cutter making approximately $140 a day based on a $4.50 
rate per thousand. Claimant was taken to the hospital for emer- , 
gency treatment and the x-ray films indicated no fracture but 
there| was la soft tissue injury to the right thigh.

I Dr, Holbert reported on August 31, 1977 that claimant was 
hit.in the right trochanteric area by the end of a log which pinned 
him against a stump. Claimant heard a snap and had pain at symphy-• • 
sis and oyer right greater trochanter. He was seen at the emer- gencyl room at the Bay Area Hospital by Dr. Callen and then returned 
to work until the end of August when the pain was so great that he 
was seen by Dr. Holbert who found a sprain at'the joint of the 
pubici bones and contusion, right hip.

I• , Claimant remained off work from August 31 through October 
31, 1977. Although he did not have pain in his right knee, in
itially, as time passed the hip improved and the knee worsened. 
Despite the pain, he asked Dr, Holbert for a release to return 
to work and tried v;orking for his father for three or four days 
afterj October 31, 1977. The pain in the ri.ght knee was too much 
and he quit.
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Dr. Holbert performed an arthrogram on'November 8, 1977 which 
revealed a tear of the posterior horn of medial meniscus. A 
medial meniscectomy was done on November 30, 1977,- -Dr. Holbert 
stated that-the tear was'a’fresh' one and couldn't be more than a 
few weeks old.

On December 5, 1977 the Fund denied responsibility for the 
right knee injury and the resulting surgery.

s '

On December 12, 1977 Dr. Holbert informed the Fund that the 
claimant felt his knee problem was’ probably related to the August 
24, 1977 injury. He said that there was nothing in his chart 
notes to indicate a problem with* the right knee at the time but 
that he, had certai.nly received a blow on his right hip and right 
thigh area and at the time of the' surgery the knee cartilage in
jury .was not an old cartilage injury.. On October -21, 1978 Dr. 
Holbert expanded' his opinion, stating that when he first saw 
claimant he had pain in’the right greater trochanter area as well 
as in the medial thigh region. This pain improved but claimant 
had increasing difficulty with his.right knee. He stated that a 
small tear started'at the .moment the log hit claimant in the 
right upper thigh which could have been extended and could present 
itself as a disabling problem in the time sequence in which they 
were dealing.

The Referee found that this was adequate m.edical causation; 
he felt that the fact that the pelvic area healed well did not 
preclude the existence of an ’injury to the knee on August 24 , 1977 
and the comments of- Dr. Holbert which referred to a fresh tear con
vinced him claimant had suffered that tear on August 24. He also
found that -the tear required the surgery.

1 ' , ' * * • •

* J .Dr. Holbert's deposition made it even more clear that he felt 
there was causal relationship between claimant's knee problem and 
the August 24, 1977 incident.

Claimant was finally released to work on January 13, 1978.
He had received no compensation for temporary total disability 
since October 31, 1977.

The Referee concluded that claimant's claim was com'pensa- 
ble, therefore, the denial by the Fund should be set aside. He 
further found that the Fund had not paid any medical or hospital 
bills relating to claimant's knee surgery performed on November 8,
1977. He ordered the Fund-to pay those bills, plus a penalty 
equal to 25% of this amount for unreasonable resistance to,the 
payment thereof.
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#
j The Referee found that despite many' telephone calls from 

claimant to the Salem of f ice.-pf-.-the-Fund, the Fund miscalculated 
his weekly temporary total disability benefits. On June 1, 1978, 
which was'over a month after the hearing, the Fund sent a check 
to claimant for the balance of his disability benefits through 
October 31, 1977 but it refused to pay any interest on the de
layed payment.

I

i The iReferee concluded that che Fund had waited too long to 
pay claimant the difference between the proper rate and the rate 
it had paid him for his temporary total disability, therefore, 
claimant was entitled to a penalty equal to 25% of the difference 
between the proper rate and the rate paid claimant for temporary 
total* disability, this difference was $371.34, for its unreason
able delay in making the adjustment.

i

! The ^Referee found that claimant was entitled to receive com
pensation 'for temporary total disability from October 31, 1977, 
the Tast date claimant received such compensation, and until Dec- 
emberi 5, the date the Fund denied claimant's claim, plus a penalty 
equal' to 25% of that compensation assessed for unreasonable fail
ure t'o pay it. He also awarded claimant's attorney a sum of 
$2,000 as ja reasonable attorney's fee to be paid by the Fund.

! The ^Determination Order was vacated pursuant to a stipula
tion piade ;by the parties at the hearing.

I The 'Board, on de novo review, agrees with the majority of 
the Referee's findings and conclusions. However, the Board finds 
that claimant should be paid compensation for tem>porary total 
disability from August 24, 1977 to January 13, 1978, less any 
time worked during that period and with a credit given the Fund 
for any payment it has made claimant for temporary total disabil
ity pursuant to the Determination Order of February 27, 1978.

t! The Board does not find any justification for assessing pen
alties against the Fund for the failure to pay medical and/or hospi
tal bills relating to claimant's knee surgery or the bills sub
mitted by Dr. Holbert for the surgery and the pre- and post-surgical
care. I The arthrogram was perforemd on'November 8; the medial men
iscectomy was done on November 30, 1977, The Fund denied respon
sibility for the claim on December 5, 1977. The Board concludes 
that the Fund is responsible for the bills, however, there was 
no consequential delay between the surgery and the denial.

I '
ORDER* , ' 'I The order of the Referee, dated January 22, 1979, is modified.

1
iThe Fund is not required to pay a sum equal to 25% of 

claimant's reasonable medical and hospital bills as a penalty.
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■Claimant is.entitled to compensation for temporary total 
disability from August 24,' 1977 to'January 13, 1978, less time ■ 
worked, and the Fund shall be giyen credit for any"payments for 
temporary total disability which'it has previously made pursuant 
to the Determination.Order of February 27, 1978. Claimant- is en-- 
titled to additional compensation, .as a penalty, in the amount,of 
25% of the compensation for' tem.porary total disability due claim- • 
ant from October 31, 1977 to'December 5, 1977 for unreasonable 
failure to pay compensation betweeir those dates.

In all other respects the ,Referee's order is affirmed.
Claimant’s-attorney is hereby granted a reasonable attorney's 

fee for his services in connection with ,thie Board review in the 
amount of $300, payable by the Fund. ■ ' ' '

WCB CASE NO. 78-490 •une 21, 1979
BILLY D. GIBLER, CLAIMANT 
Sanford Kowitt, Claimant's Atty, 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys, 
Request for Review bv Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks Board review of the Referee’s order which 

granted him 240° for 75% unscheduled low back disability. 'Claim
ant contends that he is permanently and totally disabled.

On February 5,-1975 claimant, a 49-year-old milling machine 
operator, injured his low back. Initially, claimant was given 
conservative- treatment, however, on January 13, 1976, a pseudo
arthrosis at the L4-5 level was discovered. Claimant had had a ■ 
fusion at that level in 1959.■ A bilateral transverse process fu- • 
sion from L4 to the sacrum was performed but claimant's symptoms 
persisted. On February 23, 1977 additional back surgeries were 
performed at the L4-5 and L5-S1 levels. , Claimant's problems con
tinued and on September 18, 1977 more surgeries were done.

In November 1977 the Or-thopaedic Consultants found claimant's 
condition was m.edically stationary. Claimant's treating physician. 
Dr. Goodwin, agreed. The claim was closed by a Determination Order 
dated January 5, 1978 which'awarded 208° for 65% unscheduled back and 
right shoulder disability.

m
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I Claimant 
A psychiatrist' low-norraai rang 
primarily, on' cl 
to learn.| The 
himself to read 
employer and it 
impossible for 
intelligence.

is 53 years old and he did. not finish grade school, 
evaluated clatmanr' s_, intelligence as being in the 
e. The Referee felt that such evaluation was based 
aimant's lack of'education rather than his ability 
claimant testified at the hearing that he had taught 
blueprints while working as a janitor for the' 
was the Referee's opinion that it would have been 
him to do so unless he was at least of high-average

i Claimant's work background consisted of working on farms, 
working as a deck hand on tug boats, both occupations having been 
followed during the early years of claimant's life.. Claimant had also Iworked as a carbon setter in an aluminum plant, owned and 
operated his own bar and restaurant and worked as a night watch- 
mian.'i In June 1958 he became employed by the defendant as a jani
tor. j After learning- to read blueprints and also benefiting from 
on-the-job training claimant became a machinist. At the time of 
his injury he had progressed to the point that he had sufficient knowljedge |and skill to set measuring instruments and fix gauges.
The Referee concluded that claimant's adaptability is as good as, 
and probably better, than average.

(

j Claimant has had low back symptoms since his mid 20's. Fol
lowing his 195'9 injury claimant was able to return to work and al
though he jhad intermittent symptoms- he continued to work at his jobuntilj the 'injury of February 5, 1975 .

( '

1 Claimant testified that since the 1975 injury,his back goes 
out almost; once every month and when this occurs he is unable to 
get out cfj bed. . Almost anything can cause these "flare-ups".
During the) last year claimant has developed cervical symptoms 
which| he stated began during physical therapy. The Referee found 
that claimant's cervical complaints were related only to his aging 
process and were not causally related to his compensable injury.

I At the hearing one of the vice-presidents of - defendant testi
fied that the defendant had a part time job ready and waiting 
for claimant which would enable him to work as many hours per day 
as hej felt' capable of doing and that during the job he could sit 
or stand as necessary. The job was one which would be considered 
in the light type category.

^Prior to the hearing claimant had' never been informed of 
the existence of such a job and in October 1977 he was notified 
that he had been terminated on June 30, 1977. The Referee found 
that although such a job would be of hc.lp to claimant, both phy
sically and psychologically, he was rather skeptical as to the 
existence of such position and doubtful that if it did exist that 
it would remain available after legal processes were completed.
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Setting aside the question of whether a possible employment 
for claimant existed or not,'the Referee concluded that claimant 
had failed to prove that'he - v/as permanently and totally disabled. 
The doctors had rated his disability to be in the mildly-moderate 
range and claimant, in the opinion of the Referee, failed to carry the burden as set forth in ORS 656 .'206 (3) . .

m

Claimant has not attempted to seek employment nor vocational 
rehabilitation. The Referee found that in view of claimant's 
educational limitations, vocational rehabilitation v/ould not'be 
feasible but' stated that any person who could teach him.self to 
read blueprints and acquire the skills which, claimant had miust 
have more potential than he was given credit for.

The Referee found that although 
eluded an award for claimant's right 
evidence that claimant had ever susta 
or that he had any disability in His 
the evidence as a whole, the Referee 
sustained 75% unscheduled low back di 
February .5, 1975 injury and he accord 
granted claimant by the Determination

the Determination•Order in
shoulder,- he had found no 
ined a right shoulder injury 
right.shoulder. Based upon 
concluded that claimant had 
sability as a result of his 
ingly increased the award 

• Order from 208° to 240°. •
The Board, on de novo review, finds that claimant is perman

ently and totally disabled. The Board finds that because-of the in
dustrial injury in 1975 claimant is precluded from returning to any types of employment within-'which he engaged prior to his indus-^& 
trial injury.

The medical evidence indicates that claimant has had-low back 
problems for many years and he had a serious industrial injury in 
1959 which required back surgery, however, claimant-had alv/ays been 
able to work on a regular basis.' Even after the back surgery he 
v;as able to return and continued to work until February 5, 1975 .
Since that time claimant has been unable to do much of anything.

At the time of the hearing claimant was 52 years old and had 
undergone four surgical procedures to his low back; he also suf
fers from a kissing spine syndrome, L2 to L4. Practially every 
doctor who has examined and/or treated claimant feels that it 
would be .impossible for him to return to gainful and suitable em-r 
ployment on a regular basis.

The Board agrees with the Referee's expression of doubt re-- 
garding the job offered claimant by the employer at the hearing.
If such job existed, why wasn't the claimant informed of it 'before the hearing? It certainly would have been to the advajitage' of the 
employer had this been done.
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I The Board concludes, despite the Referee's belief that claim
ant had a good potential for'retraining, that claimant is in such severe pain, has so many physical limitations and has undergone 
multiple surgeries which constitute surgical intervention to at 
least four vertebrae bodies, a serious insult to the claimant's 
spine and,body, that all the intelligence.and adaptability in the 
world would not make or assist claimant--in becoming gainfully em
ployed at!a suitable occupation on a regular basis.

I The,Referee concluded that the shoulder disability was not 
related tb his industrial injury; the Board finds no evidence to 
support this conclusion.

!

' ORDER
j The order of the Referee, dated November 1, 1978, is modified.
: Claimant is considered to be'permanently and totally disabled 

as of the date of the Referee's order. • This is in lieu of the award 
made ^by the Referee's order which in all other respects is affirm.ed.

I Claimant's attorney is awarded as a reasonable attorney's fee for his services at Board review a sum equal to 25% of the additional 
compensation granted claimant by this order, payable out of said com
pensation -as paid, not to exceed $3,000.

WCB CASE NO. 
WCB CASE NO.

77-2965
77-3173

June 21, 1979

JOHN p. McCARTER, CLAIMANT 
Robert A. Lucas, Claimant's Atty,
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Employer's Attys.
Gearin, Landis & Aebi, Defense Attys.
Request for Review by Wausau

1 Reviewed by Board Members Wilson and Phillips.
I

; On September 28, 1978 the Board received a request from
Employers Insurance of Ivausau, hereinafter referred to as V?au- 
saw, to review the -second amended Opinion and Order of the Ref
eree,[dated August 29, 1978, which approved the denial of claim
ant's claim for aggravation filed against Hearin Products, and 
its carrier, Wausau, dated October 27, 1977.
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On January A, 1979 Crown ZelTerbach, a self-insurGcI em
ployer, moved lor a dismissal of the request for Board review by 
Wausau, contending, first, that it:was not timely filed, and sec
ond, that Crown Zellerbach was net at- any time a party to WCB 
Case No. 77-2965 because it had been allowed by the Referee to 
withdraw from the hearing'on thel basis of a collateral case des
ignated as WCB Case No. 77-3173 v/hich had'been settled by Crown. 
Zellerbach on a bona fide dispute' basis.

The Board, after consideration of the memoranda filed both 
in behalf and in opposition to the motion, denied the motion to 
dismiss and concluded that the matter could-be reviewed by the 
Board. ■ \ <

Claimant suffered a compensable injury to his low' back on 
September 13, 1971 while working for Ilearin Products, whose 
carrier was IVausau. The claim was closed by a Determination.Or
der, dated April 26, 1973, whereby claimant was awarded 64° for 
20% unscheduled low back disability.

In January 1974 c.laimant became employed by Crown Zellerbach. 
He testified that at this time his back hurt but he was still able 
to do the work and did not feel that it would be risking a re
injury to take this job. Claimant.worked at various jobs for Crown

#

mZellerbach until February 1977 when his back gradually began 
to worsen. He could not point to any specific incident or in
jury; 'he just testified that his! back kept hurting and that was 
the reason he v;as constantly changing jobs while working for 
Crown Zellerbach. His final job operating a bobcat really -
bothered his back and he returned to his initial employment 
as a clean-up man.

Claimant filed a claim for a new injury against Crown Zel
lerbach which was denied on April,26, ,1977. He also filed a claim 
for aggravation against Wausau which was denied on October 27,
1977. An order designating Wausau as the paying agent was issued 
pursuant to ORS 656. 307. Nine m^onths after the issuance of the 
.307 order Crown Zellerbach settled the new injury claim on a 
disputed claim basis. The Referee who approved the disputed 
claim had no knowledge of the issuance of the .307 order nor was 
its existence disclosed by the attorney for Crown Zellerbach.

Based upon the bona fide dispute which had been signed by 
all parties and approved and in the absence of any'objection on the 
part of the attorney for Wausau, the Referee at the time of the 
.307 hearing had no choice but to grant Crown Zellerbach's request 
to be dismissed as a party to that hearing and the only question 
left to be resolved was claimant's appeal of Wausau’s denial of 
his aggravation claim.
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The Board, on de novo review, finds that the order designat

ing paying agent pursuant tofORS ’656.307 was entered on September 
2, 1977 and copies were furnished to both Wausau and Crown Zeller-
bach'. ' i

I I
: ORS' 656.307 provides for the determination of responsibility-

between carriers for the payment of compensation on a claim which is 
otherv/ise| compensable. The perfect example for the basis of the 
issuance of an order pursuant to this statute is where one carrier 
will deny, responsibility forla compensable injury claim.ant has 
suffered ' because it contends the injury is the responsibility of. 
another carrier and the other carrier will admit claimant has suf
fered an injury but denies that it is its responsibility. ORS 
656.289(4) provides that "injany case where there is a bona fide 
dispute oyer compensability of a claim, the parties may,' with the
approval of a referee, by agreement make such disposition of
the claim, as is considered reasonable" [emphasis supplied] .

I In this case, both parties had denied responsibility for claimant's 1977 condition of ilow back pain. The order issued pur- 
suant to ORS 656.307 not only designates the paying agent until 
a determination of.the responsible paying party has been-made, it 
also'refers the matter to the Hearings Division to'set a hearing 
pursuant to ORS 656.307 to determine the issues of benefits to 
the claimant and, if necessary, make monetary adjustments between the 
parties involved. •

j Crown Zellerbach was informed well in advance of their 
bona ^ fide , dispute settJ.ement |that a hearing was set to determ.ine responsibility of claimant's !l977 condition. The issue was 
whether claimant had. aggravated his 1971 injury for which Wau
sau would-be responsibJc or whether he had suffered a new injury 
which would place the responsibility therefor on Crown Zellerbach.

I j.
I The Board concludes that under this set of circum.stances 

Crown Zellerbach was not in a position to take advantage of the 
provisions of ORS 656.289(4) lin the absence of a showing that 
there was a complete denial of any injury sustained by claimant 
while in Crown Zellerbach's employ. If this was the position 
which Crov;n Zellerbach wished to take, they should have immediately advised the Compliance Divisi'on of the Workers' Compensation De
partment that this was not a |case wherein an order could be is
sued jpursuant to ORS 656.307 because it was more than a denial 
of responsibility; it was a denial of compensability. They did 
not do this and the Board concludes that the bona fide dispute 
settl'ement should be set asid'e..
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' The Board concludes that the directives contained in the ord 
issued on September 2, 157^' pursuant ro ORS 656.307, have never 
been followed. The issue of which carrier, if either, is respon
sible for claimant's lov/ back cphdition for which he filed claims 
against both employers has never! been fully resolved. Therefore, 
the Hearings Division shoulcl set this matter down for hearing to take evidence on this i ssue^'and' to' determine if it is necessary 
to make any monetary adjustments•between the parties involved..

ORDER ' ■ \
The bona fide dispute order which was approved on May 12, 

1978 is hereby set aside. ‘ '
The order issued on September 2, 1977 by^the Compliance 

Division of the Workers' Comipensation. Department, pursuant to 'ORS 656.307, is referred 'to 'the Hearings Division to set for
hearing the issues set forth'in said order.

WCB CASE NO. 77-5737 June 21, 1979
DONNA J. SHILLING, CLAIMANT 
Frohnmayer & Deatherage, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.' 
Request for Review by the' SAIF

#
Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund seeks review by the 

Board of the .Referee's order which reversed its denial of claimant's claim. i ' : '
Claimant's husband, John, was the manager of the Village 

Motor Inn. The contract of 'hire, dated March 15, 1975, was 
signed only by the owners of' the Inn and John Shilling, however, 
it was understood that claimant would be assisting John as head 
housekeeper and assistant manager, although she was listed on the payroll as a maid. ' '!

On November 17, 1975 claimant sustained an injury while 
working on the job. The claim was|closed by a Determination Or
der dated June 16, 1978 which awarded claimant compensation for 
temporary total disability from November 17, 1975 through April 17, 1978 and 96° for 30%'loW back disability. This injury re- 
auired three back surgeries; the last one was performed in Julyi976.
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i The contract of hire provided that- John' would ' receive 10% 
of the annual room rent as his, .yearly compensation^ There were 
49 rental: units and John-drew $600 a month. The manager’s 
apartment', was furnished rent7free to both John and claimant as 
additional compensation. :John and claimant moved into the man- agei'i's apartment on March isl -1975,■ were subsequently married- 
on July 1, 1975, and lived there until July 31, 1977. After 
the November 1975 injury claimant, continued to live in the 
manager's^ apartment but-she did very little work because her 
hospitalizations and slow recoveries had greatly incapacitated 
her.! How'ever, she was present and did answer the phone and 
helped in! a small way in the management activities when John 
was absent or unavailable. She was not carried on the- payroll 
after November 17> 1975. '

t ’
.1 . .

I
1 On March 29, 1977 claimant and her husband had gone out to 

dinner. When they returned to the Inn, John- went to one room, to 
sleep and' claimant went to the bedroom area of the manager's 
apartment;. Hearing a noise outside, she saw two men attempting 
to break into a vending machine and she went out and attempted to stop!them. She was seriously beaten by the two men.

#

! Claimant was able to crawl to the phone and call the police. 
She was taken to the hospital and remained there until April 21, 
19771 The discharge sheet signed by Dr. Wilson indicated recur- 
rentjlumbar nerve root irritation, -with-considerable psychiatric 
overlay. ' i

! ' II

I Claimant filed a claim jwhich was denied by the Fund on July 
18, 1977 on the basis that claimant was not, at 'the time of that 
injury, an employee of the Village Motor Inn and she was not in
the course and scope of any employment.

)

I The Referee concluded that claimant was protecting the pre
mises of the employer. She was not on the payroll but she was 
receiving compensation through the use of the manager's apartment 
in which she lived. Her actions in protecting the premises bene
fited the employer because part of the monies put into the vending 
machines we’re paid by the vending machine operator to the owners of the Inn. 1

m

r The Referee further concluded that although claimant was only able ito help to a minimal degree in assisting the manager, never-.- 
theless, she was performing l^imited duties. The owners of the 
Inn v;ere aware of claimant's work activities and expected that 
she would do what she could to aid and assist her husband in the 
management of the premises. ^The action which claimant took on 
the night she was- beaten could reasonably be expected by the 
employers. Claimant was on their premises and acting to protect 
their interests. i
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Although it was not contained in the contract'of hire/ it 
was understood that claimant and' her'husband were^to manage the 
motel operations as a- "v/orking* team" and the employer consented 
to that arrangement,' The evidence;'indicates that the employers 
contemplated and encouraged such“a team working together to pro
tect and promote their interests.

The Referee overturned the denial and remanded the claim for-, the incident of March 29, 1977 to'^the Fund to be accepted for the 
payment of compensation 'as proyided‘'by law.

I ' . • ‘

The Board, on de novo review, agrees with the findings 
and conclusions of the Referee. Claimant was a subject employee and the incident of March’29, 1977!arose out of and in the course 
of her employment. The denial was improper and the claim was 
correctly remanded by the Referee to the Fund to be accepted.

ORDER
The order of the Referee, dated October 13, 1978, is af

firmed.

WCB CASE NO. 78-5437
WILLIAM W. WYNEGAR, CLAIMANT 
Spence, O'Neal & Banta, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.. 
Request for Review by the SAIF

#

June 21, 1979

Reviewed by Board Members Wilson, Phillips and McCallister.
The State Accident Insurance Fund seeks'Board review of 

the Referee's order which remanded claimant's claim for. an in
jury sustained on May 18', 1978 to it for acceptance and payment 
of compensation to which he is entitled.

• 1
The majority of the Board, after de novo review, affirms and 

adopts the Opinion and Order of the Referee, a copy of which is 
attached hereto and, by this reference, is made a part hereof.• i '

ORDER
The order of the Referee, dated January 2, 1979, is affirmed.

m
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Board Member McCallist'er dissents as follows; -I--'' . ■ '
I disagree with the op'inion of the majority. I do not 

the 'Claimed injury .of May 18, 1978 involving the lifting" 
truck tire compensable.!

i 1• The claimant testified^ he had experienced back problems 
prio’r to lthe claimed injury-producing incident (Tr. p. 13 and 14) 
This' facr becomes "signi ficant when considered in the light of 
claimant';s later testimony (Tr. p, 15) v;hen asked why he did 
not immediately report the tire incident injury to the employer:

, t . ■ i
. 1 "Q.l Why was it that you didn't say anything to

I him? I■1: ' ' iI "A.: Well, because, like I said, I have hurt my
back before; I have sprained it or something, 
and‘ I didn't think there was anything wrong with 
it,I see, and so that next morning — until I 
started to get out of bed,.then I realized that 
I had actually hurt my'back pretty bad." 

i • IAnd again’, Tr. p. 17:
I

"Q.. Well, why was it that you didn't go to the 
doctor until the 22nd? '
"A.! Well, because I didn't -- like I said, I 
didn't think it was that bad. Sc, I had my v;ife 
make an appointment Monday morning and Dr. Par
sons got me right in then. I figured it would 
go away" (Emphasis added).
"Q. Why didn't you go[ to the emergency room 
that day?

."A. Well, because, like I say, I figured it 
would pass. I hurt it| before and I — of course, 
not that bad."

Again, Tr. p. 19: |
! _ 1 •
j "Q. These occasi<^ns when you were working for I Mr. Graf and you had lost some time because of 
i your back, did you not seek any treatment on those 
I occasions?
;

- : "A. No." i
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This testimony indicated (1) a claimant who had a back problem 
which pre-existed hire by the employer herein, (2) that these 
problems persisted during the period of employment, {3} the back 
problem had from time to time become symptomatic, (4) the claim
ant had reacted to these symptomatic episodes with home reme
dies and (5) he did not routineiv'seek medical attention to cure 
and/or relieve him from these episodic "flare ups" of'symptoms.

The tire moving incident of May 18, 1978 can best be des
cribed as but another "tiare up '• i of "symptoms in the episodic his
tory of claimant's back problem. A logical inference can be 
drawn from the evidence that the tire moving incident was at the 
time, and for a time thereafter, indistinguishable from prior 
episodes for which the claimant;did' not"seek medical attention.

All of the evidence regarding the claimant's pre-existing 
back problem and how he dealt v/ith it becomes crucial considering 
events subsequent to the tire moving incident. The facts are, 
that after the tire moving incident,' but before claim.ant con
sulted a physician, an intervening-non-work-related lifting in- 
cidnet occurred. This incident occurred when the claimant lifted 
a friend from the floor'to'a bar stool. Considering the opinion 
of Dr. Woolpert (Defendant's Exhibit 2) in the light of claimant's 
past pattern of dealing with his back problem, it is speculation 
to' attach causation to the' remote incident when a more recent 
and equally likely cause is present.

If the tire lifting incident produced an "injury", that in
jury does not become compensable -, unless medical services are required [seeORS656.005(8)(a)].|

I find the claimant has not carried his burden of proving 
that it was the tire lifting incident and not the lifting of the 
friend that produced the injury which brought him to the need 
for "medical services". !

I would reverse the Referee and reinstate the Fund's denial.

m

m
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LONNIE L. HENRY, CLAIMANT ' " ,
Ackerman'& DeWenter, Cl.aimarit's Attvs.
SAIF, Legal Services, Defense Atty."
Order On Remand

I . WCB CASE'NO. I 77-5377 June 22, 1979

' On'September 7, 1978 t'he Board entered its Order'on Review • 
which modified the order of ;the Referee, dated April 3, 1978, and 
found claimant's claim for a'n industrial injury to be compensable.

. ' The State Accident Insurance Fund requested judicial review 
of tlhe Board's order and on Upril 2 3, 1977 the Oregon Court of Ap
peals rendered its decision ^and opinion which reversed the Board's 
finding of compensability, and affirmed the Referee's finding that 
it was not compensable. • |

. I ’ , i .

■ On 'June 15,- 1979 the Board received a copy of the Judgment 
and. iMandate from the Court of Appeals directing it to enter an 
amended order in conformance with its decision and opinion of April 23, ’1979.' I

I

I' Acdordingly, IT IS HEREBY ORDERED that the Board's Order on 
Review, dated September 7, 1|978, be set aside and that the^'Opinion 
and jOrder of the Referee, dated April 3, 1978, be affirmed in its 
entirety.

I ' , 'I ^ . .

! IT 'IS SO ORDERED. !

WCB CASE NO. : 78-5516 June 25, 1979
ROBERT E. MCDANIEL, CLAIIlANTl 
Brown, Burt & Swanson, Claimant's Attys. Lang', Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys.j 
Request for Review by Claimant

m

I Reviewed by Board Members Phillips and McCallister.
I Claimant seeks review by the Board of the Referee's order 

which approved the denial by [Employee Benefits Insurance Com- 
panylof claimant's claim for jan alleged i.ndustrial injury.

II Claimant has worked for the employer since 1975. He de
veloped back problems which ultimately required surgery in March 
19"78. The question to be resolved in this case is when was rhe 
^^^tial onset of the problem |and what was the cause of it.
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Claimant-worked as an "offbearer-on the chipping saw". He 
alleges that he injured himself at work on Thursday, August 4, 
1977, however,- the employer was-not notified nor did he have any 
knowledge of claimant's claim* that his back problems were work- 
related until March 1978, • ■

. Claimant contends that the employer failed to properly pro
cess his claim when he was notifieci'of the injury and v;as unrea
sonable in refusing to pay compensation and medical bills. Based 
on this contention, claimant requested penalties and attorney's 
fees.

The em.ployer contended ■ that claimant had not complied with 
the provisions of ORS 656.265 and, furthermore, had failed to 
prove by a preponderance of the evidence that he suffered a com
pensable injury, ' -

Prior to March 1978 claimant had reported to all of the phy
sicians who had examined and/or treated him, that his injury v;as 
not caused by his employment; he had-also given the same history 
to his private insurance carrier. ;

Claimant saw Dr. Buell at the hospital on August- 7,
1977, a Sunday, and told him thatjhe had developed back pain 
"yesterday afternoon". He was seen by Dr. Hoda on August 11 
and at that time claimed he had noticed pain in his left leg 
about three months earlier and-had'developed more intense pain 
after he had driven a car !'last Saturday afternoon" (August 
6). Dr. Craske saw claimant later'in August and at that time 
claimant stated he had had back pain for miany months but he de
nied any specific incident,injury-or trauma initiating the prob
lem.

m

m

•In September 1977 Dr. Gripekoven took a history from claim
ant. which indicated claimant had back pain the previous February 
and had noticed increased pain while riding in a car in August.
He also said a few days later he was riding in a go-cart which 
rolled backwards and struck a tree, causing claimant to wrench 
his back. At the time of this last incident, he said he felt 
a snapping sensation in his back.'

A laminectomy and fusion were performed on March 24, 1978 
and on August 7, 1978 claimant's claim was denied.

The Referee concluded that there v;ere so many inconsisten
cies in claimant's various reports'of the alleged accident, that 
claimant could not be considered as a credible witness, nor could 
his wife, who in her testimony supported claimant’s allegations, 
be deemed credible. ' ’
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t The Board, on de novo review, finds that claimant has failed 
to prove that he has suffered a compensable injury. Claimant, 
at the hearing, maintained that he did not have any back prob
lems; prior to August 1977; the medical reports indicate claimant 
suffered ipain in his back as early as February 1-977. There is 
no reference in any of the medical reports to an on-the-job ac
cident.

I '; Claimant attempts to explain the inconsistencies in his tes
timony by stating that he is a poor record keeper and has a poor 
historical recollection. He admits that he erred in failing to 
relate his complaint to a specific traum.atic episode associated 
with his iwork but asks the Board to take note of the portions of 
the medical record which ref lect • claimant to be a person v/ithout 
adequate 'grasp of the facts but who, v;hen questioned in detail, 
did ‘recall that he had hurt his back lifting lumber. Claimant 
also' offered as a defense his lack of resources which forced him 
to seek compensation through his private insurance carrier.

I Such explanations cannot be substituted for proof and, 
therefore, claimant has failed to m.eet his burden of proving 
that he suffered a compensable injury while in the employ of 
the defendant. The denial by EBI of his claim should be ap
proved .

! i ' ORDER
I
j The order of the Referee, dated December 14, 1978, is af

firmed. I

SAIF CLAIM NO. BC 187017 June 25, 1979
CLIFFORD NOLLEN, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.SAIF^ Legal Services, Defense Attys 
Own Motion Order

1 On June 1, 1979 the claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction 
pursuant- to the provisions of ORS 656.278 and reopen his claim 
for an industrial injury sustained on May 28, 1969.
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At. the-time of his injury claimant was employed hy Helms 
Brothers whose workers' compensation coverage was furnished by 
the State Accident Insurance Fund.’ 'The claim was accepted and 
closed initially by the Determination Order dated April 30, 1970 
which awarded claimant only temporary total disability beh^iiits. 
Subsequently, after.re-openings and re-closures and litigation, 
claimant received 128° f-or 40% of the maximum.

Claimant alleges that he coiamenced having further diffi
culty in the cervical area in the fall of 1977 and filed a claim 
with his employer at that time, Seabrook Foods, Inc.,-whose 
workers'- compensation coverage was furnished by Liberty Mutual.
On November 9, 1978 Liberty Mutual denied the claim. At the 
present time claimant has requested'a hearing on the denial.

In support of his request for pv/n motion relief claimant 
has furnished the Board and the Fund with medical reports from 
Dr. Fitchett dated March 2/ 1979 anci March 14, 1979 .

The Fund was advised on June 5., 1979 of claimant's request 
for own motion relief and requested to advise the Board of its 
position within 20 days after it received the m.edical reports 
from Dr. Fitchett which had not been initially attached to the 
claimant's request.

On June 8, 1979 the Fund responded,- stating that it be- lieved claimant had sustained a subsequent accident which was Mp
responsible for his present problems, therefore, it would op
pose reopening the claim.

The Board, having considered both reports* from Dr. Fitchett, concludes that there'is not sufficient medical evidence to 
justify reopening of claimant's claim for the May 28, 1969 in
jury.

ORDER
The claimant's request that the Board, pursuant to ORS 

656.278, reopen his claim for an industrial injury sustained 
on May. 28, 1969 is hereby denied.

m
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# WCB CASE NO, 
WCB CASE NO.-

78-4981
78-4982

June 26, 1979

#

JUNE LYTER, CLAIMANT 
Carl H. Brumund, CJ.aimant's Atty, 
SAIF, 'Legal Services, Defense Atty. 
Order iOn Reconsideration

jThe Board entered its Order on Review in,the above entitled 
matter on June 8,' 1979 . , This' order found that the order of the 
Referee should be modified. The Board ordered claimant's claim 
to be)remanded to the Fund for acceptance and for the payment of 
compensation, as provided by lav;, comm.encing on the date claimant 
completed her authorized vocational rehabilitation program, and 
until; the claim was closed pursuant to ORS 656.268. This was done 
by -the Board' primarily because there was no evidence in the record 
that claimant, at the time she completed her authorized program 
of vocational rehabilitation, was 're-evaluated with respect to 
her disability and an administrative order entered pursuant to 
the provisions of ORS 656.268. The Board's order did not reverse 
the Referee's remanding of claimant's claim for aggravation.'

I On June'14, 1979 the Board received a request from, the State 
Accident Insurance Fund to reconsider said order. The Fund alleges 
that ^the Board properly 'found that the Referee was incorrect in 
allowing aggravation. It also alleges that the statute and Depart
ment _rules regarding,payment of time loss and vocational rehabil
itation apply only to injuries occurring after December 31, 1973.

> ORS 656.268, the statute to which the Fund refers, concerns 
the processing of claims and, therefore, relates only to procedure, 
not to substantive rights.Normally, amendments thereto would be 
applied retroactively. However, OAR 436-61-065, which relates to 
the applicability of rules relating to vocational rehabilitation 
reads as follows:

"(1) This rule applies to the vocational rehabil
itation of any injured worker having a disabling 
injury, except that the provisions of Subsection 
050-,^ 052, and 055 shall apply only to those in
jured workers having a disabling injury which oc
curred after Deceniber 31,. 1973. When those workers 
injured prior to January 1, 1974 become medically 
stationary, a Determination Order will be issued.

#

and temporary disability compensation shall not 
be paid even though the worker, is enrolled and 
actively engaged in an authorized .program of 
vocational rehabilitation,"
The Board concludes that the Fund's request to reconsider 

its Order on Review should be granted. . . '
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The Board,'after reconsideration/ concludes that it should 
set aside in its entirety its order entered on June 8, 1979 and 
that it should affirm and adopt.as its own the Opinion and Order 
of the Referee, a copy of which is attached to this Order on Re
consideration and, by this ‘ ref ereiice, made a part hereof;

IT IS SO ORDERED.

9

CLAIM NO. H15220
RICHARD A. FAULKNER, CLAIMiANT 
Gerald Knapp, Claimant's'Atty.
G. Howard Cliff, Defense Atty. 
Amended Own Motion Determination

June 26, 1979

On June 15, 1979 the Board entered its Own Motion Determin
ation in the above entitled matter’. ' It has now been advised by 
Mr. Gerald C. Knapp that he was not representing claimant in con
nection with the request to reopen his claim for additional treat
ment and' time loss. Mr. Knapp stated that claimant negotiated 
with the carrier directly, therefore, it is not necessary to 
make an award of attorney's fees*.

The Board's Own Motion Determination should be amended by 
deleting therefrom the first paragraph on page two thereof.

IT IS SO ORDERED.

9

#
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WCB CASE NO. 78-1649 June 26, 1979

In the Matter of the Compensation ’' 
of The Beneficiaries of 

GERALD MAYES, DECEASED Grant,' Ferguson & Carter,
Claimant's Attys.

Souther, Spaulding, Kinsey, :Williamson & Schwabe, Defense Attys 
Order'

I On May 18, 1979 the Board issued its Order on Review in 
the above entitled matter. On June 5 the Board received from 
the employer, by and through its; attorney, a Motion for Recon
sideration, Clarification, and Mption to Hold Order on Review 
in Abeyance. :

1
iOn June 8, 1979 the Board issued an Order of Abatement, 

temporarily setting aside the Order on Reviev; entered on May 
18, -1979 to allow claimant, ! by a'ncd through her attorney, to 
respond to the employer's motion and to allow the Board suffi- 
cientl time to fully consider both the motion and response thereto.

I On June 18, 1979 the Board received claimant's memorandum in 
opposition to the motion and, after giving full consideration to 
the motion and the response thereto, the Board concludes that the 
employer's motion should be denied and that the Order on Review 
entered in the above entitled matter on May 18, 1979 should be 
reaffirmed and republished in its entirety with appeal rights to 
commence from the mailing date of this order.

I
' IT I-S SO ORDERED.

WCB CASE NO. 78-7052
ELMER RAYVON, CLAIMANT 
Pozzi, Wilson Atchison, Kahn 

& .O'Leary, Claimant's Attys. 
Newhouse, Foss, Whitty & Roess,’ 

Defense Attys.
Order Of Dismissal

June 26, 1979

#

The requests for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by the 
parties, and said requests for review now having been withdrawn,

IT IS THEREFORE ORDERED that the requests for review now 
pending before the Board are hereby dismissed and the order of 
the Referee is final by operation of law.
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■WCB 'CASE NO. 78-8 318
IROBERT A. TAYLOR, CLAIMANT 

Cheney & Kelley, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. - 
Order

June 26, 1979
m

On June 1, 1979 the Board acknowledged receipt of the re
quest made by the State’Accident Insurance Fund for- Board review 
of the Referee's order entered in ■ the above entitled matter on 
May 1, 1979.

On June 7, 1979 the Board received from the claimant, by and 
through his attorney, a Motion to Dismiss the Fund's request for 
review.on the grounds that it was not timely filed.

1On June 12, 1979 the Board .received a response to claimant's 
motion which stated that on May -30 the Fund had mailed its request 
for review to the Board with a copy to the claimant, his attorney 
and the employer- '.■■■■

Claimant did not support his motion with any affidavit setting 
forth facts which would show why the filing was not timely. The 
Fund's statement that it did mail its request for review on May 30/ 
which was within 30 days after the mailing date on the Referee's 
Opinion and Order, is unrebuttedV ■!

The Board concludes that the claimant's Motion to Dismiss 
should be 'denied.

IT IS SO ORDERED.

#
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WCB CASE NO. • 77-3475 June
WCB CASE NO. 77-.6112
WCB CASE NO. 78-958
WCB CASE NO. 78-959 fC

WCB CASE NO. 78-957

June 28, 1979

In the flatter of the Compensation 
Of^.

JAMES E, FOSSUM, DECEASEDRichardson, Murphy & Nelson, Claimant's Attys. 
SAIF,' Legal Services, Defense Atty.
Lang,' Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Request for Review by the SAIF 
Cross-request for Review by 

Claimant's Widow

#

#

;Reviewed by Board Members Wilson and McCallister.
t . ■ .Y'The State Accident Insurance Fund requested and the 

widow of claimant cross-requested Board review of the Referee's 
order which approved all of the denials issued in this case 
except the denial issued by the Fund on January 11, 1978 
with!regard to Kaiser Company T.R.D, and remanded that claim 
to the Fund for acceptance and for the granting of death 
benefits, as provided by law, to .the widow of the deceased
claimant.I

, The facts in this case cover an extended period of time 
and involve five different employers. The Referee has very 
succinctly set forth these facts in her Opinion and Order 
and it would serve no purpose to reiterate them in this 
order. Therefore, the Opinion and Order of the Referee, 
although it is modified by the Board, after de novo review, 
will be attached to this order and identified as Exhibit A.

The sole question to be answered is whether claimant's 
death, which was caused by a form of cancer, was related to 
his exposure to asbestos which commenced when claimant was 
employed as an electrician in the shipyards during the war 
and ’following the war continued such employment for several 
other employers up until December 15, 1976.

The Referee found that Mr. Fossum's death was probably 
caused by mesothelioma which in turn was caused by his 
exposure to asbestos while employed in the shipyards in the 
1940's, She applied the last injurious exposure rule and 
concluded that the responsibility for claimant's condition 
was Kaiser Company T.R.D. whose workers' compensation cover
age which the Referee assumed, in the absence of evidence to 
the contrary, was furnished by the Fund.
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The Board, on de novo review, finds that claimant's 
•widow has failed to prove either: legal or medical causation 
in this case. There is no evidence of claimant’s exposure 
to asbestos nor of. the duration of such exposure, if he was 
so exposed. There is'no medical evidence to support claim- • 
ant's claim, only medical' statistics which show that expos
ure to asbestos may cause mesothelioma, which is a form of 
cancer, but that the disease does not develop generally 
until 25 to 40 years- after the exposure. There are also 
certain inferences made -which cannot be’ accepted as fact.

' i
Therefore, the Board concludes that the claimant's 

widow has failed to- establish either legal or medical causa
tion and therefore is not entitled to a claim for'widow's 
benefits, as provided by law.

ORDER.' I
The order of the Referee, dated September 22, 1978, is 

modified by approving all of the denials issued on claimant's 
claims. ■ . j

Claimant's attorney’s fee of $2,000 is not approved.

m
WCB CASE NO. 78-1041 June 28, 1979

STANLEY HILLYER, CLAIMANT j
Samuel A. Hall, Jr., Claimant's Atty.
Keith D. Skelton, Defense Atty.
Order Of Dismissal

(
IA request for review, having been duly filed with the 

Workers' Compensation Board in the above entitled matter 
by the claimant, and said*'request for review now having 
been withdrawn, . ‘ f

I
IT IS THEREFORE ORDERED that the request for review 

now pending before the Board is -hereby dismissed and the 
order of the Referee is final by operation of law,.

m
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WCB CASE NO, 78-7180 June 28, 1979

EMIL A. SEAL, CLAIMANT
Galtoh, Popick & Scott, Claimant's Attys.' SAIF,'Legal Services, Defense Atty. 
Request for Review by Claimant

.Reviewed by Board Members Phillips and McCallister.! . '
jClaimant seeks review by the Board of a portion of the Ref

eree 'js order. Claimant contends that the Referee erred by refus
ing to set aside the Determination Order of August 15, 1978 {as 
corrected) when claimant was not medically stationary; by failing 
to reinstate payment for temporary total disability as of- July 
7, 1978, rather than August 12,'1978, and by not granting an ade
quate attorney's fee to claimant's attorney,I

■Initially, claimant requested a hearing on the denial of his 
request to reopen his claim but prior to the hearing the Fund.agreed 
to rescind the denial.Ijciaimant suffered a compensable injury on March 21, 1977 when 
he slipped and fell, injuring his head, neck and back. He was. 
first seen by Dr, Reardon and on January 13, 1978 the claim, was 
closed by a Determination Order granting claimant compensation from 
Marcti 21 through October 23, 1977 and 32° for 10% unscheduled head 
and neck disability.

'On January 5, 1978, claimant had been examined by Dr. Rusch, 
an orthopedic physician, who concluded that claimant was not med
ically stationary and was -not able to perform his regular type of 
work and had not been able to since October 1977. He stated that 
claimant had remained temporarily totally disabled from that tim.e 
forward. A stipulated order of dismissal set aside the Determin
ation Order of January 13, 1978 and granted claimant, compensation 
for temporary total disability commencing October 24, 1977 and until 
the claim was closed pursuant to ORS 656.268.

In April 1978 Dr. Rus.ch referred claimant to Dr, Franks, a 
neurosurgeon, and at the same time claimant was also referred to 
the Callahan Ceter where he was enrolled from April 11 to May 26,
1978.

On July 6, 1978 Dr. Rusch expressed his opinion that claim
ant' s . condition was ■ medically stationary 'and' based upon this’ 
opinion a Determination Order was issued on August 15, 1978 and 
corrected on September 1, 1978 whereby claimant was granted 
compensation for temporary total disability from March 21, 1977 
through July 6, 1978 and 32° for 10% unscheduled head and neck 
injuries.
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Three days before the issuance of this Determination Order, 

claimant had consulted Dr. Franks, complaining of left shoulder 
and left arm symptoms which had-not'previously existed. .A myelo
gram was performed'which revealed defects at the C4-5 level on. 
the' left and at the C5-6 level bilaiterally. Dr. Franks did an 
anterior cervical discectomy■ C4-5 and C5-6 on,August 16., 1978.
Before the fusion at C4-5 could be performed a mishap occurred 
which caused brisk arterial’ bleeding. This bleeding was controlled but Dr. Franks decided not to proceed at th'at time. On 
August 28, 19 78 Dr. Franks diagnosed traumatic left- vertebral- artery aneurysm and venous fistula;, secondary to th'e previous 
fusion procedure. He trapped the vertebral artery ‘aneurysm and 
removed the fistula by.blocking the left vertebrae at its origin and, at the C-1 level. Ke then did the fusion at C4j-5 level.

On August 18, 1978 claimant’s attorney advised' the Fund that 
the claimant had been rehospitalized and requested it to rein
state payment of compensation for temporary total disability 
retroactive to July 6, 1978. Ten days later the Fund inquired 
of Dr. Rusch whodeferred to Dr. Frank. Copies of various hos
pital and medical reports were sent to the Fund and on October 
6, 1978 the Fund’s medical advisor expressed his opinion that 
the last surgery was not related to the compensable!injury. On 
October 16 the Fund.'denied .responsibility for claimant's treat
ment for left vertebral artery fistula,.cervical, stating such 
condition was not related to the industrial injury of March 21, 1977. 
No compensation for temporary'total disability was paid in the in- 
terim. ,

The Referee found that the medical reports of Drs. Rusch and 
Franks were reasonably necessary to enable claimant,to secure 
reopening of his claim, therefore, claim.ant should be reimbursed 
for the cost of such reports.. !

1He also found that claimant was medically stationary on July 
6, 1978; that the condition for which he was being treated by Dr. 
Rusch and Dr. Franks began about July 22, 197 8 and t:he fact that 
claimant was medically stationary for approximately two weeks had 
not changed the fact that he was medically stationary. Therefore, 
he concluded that the Determination Order of August,15, 1978 (as 
corrected) should stand.

The Referee found that claimant's "medically ve'rified" time 
loss should have commenced on August 12, 1978 rather than August 
15, 1978 continuing until claimant again became medically sta
tionary.
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The Referee concluded that claimant was entitled to a penalty 
on the compensation for- temporary, total disability which was 
accrued between August 12, 1978-and October 16, 1978. The Fund 
was not required to pay compensation until it received medical 
verification of claimant's inability to work as a result of his 
worsehed condition. The Fund di’d not receive supporting medical 
documentation until mid-September, however, the Fund should have 
denied or paid the first installment of compensation for time 
loss by the'end of September 197|8. It failed to do so, therefore, 
all of the compensation for time loss which accrued between August 
12, 1978 and October 16, 1978 becomes the basis upon which a pen
alty can be assessed for unreasonable delay in' the payment of 
compensation. - ' -

;The Referee found that the. claimiant' s attorney's request-for 
$1,625.00 as a reasonable attorney's fee was approximately three 
times! the amount he usually allowed on cases in which the'claimant 
prevailed after an adversary hearing and, therefore, he awarded an 
attorney's fee in the amount of $550;

'The Board, on de novo review, finds that the Referee was in 
error in finding that the Determination Order of August 15, 1978 
(as corrected) was valid based on the fact that for a period of 
possibly, two weeks claimant had been medically stationary. 'The. 
Fund-first requested Dr. Rusch to advise them if claimant was 
medically stationary.. Dr. Rusch said that .he had not seen claim
ant in his office since claimant came under the care of Dr.
Franks. As of April 13, 1978 Dr. Franks became claimant's major 
treating physician. It was his unequivocal opinion that claimant 
had never been medically stationary from the first time he was 
seenion April 13. Obviously, claimant could not have been 
medically stationary on July 6 and he certainly was not medically 
stationary on August 15, 1978. On August 12 he consulted Dr. 
Franks complaining of left shoulder and left arm symptom.s which 
ultimately required surgery. At the time claimant was found to 
be medically stationary he was in the hospital, had undergone 
a myelogram and was awaiting surgery the following day.

' Having found the Determination Order of August 15, 1978 to 
be premature, the Board finds that claimant is entitled to com
pensation commencing on April 13, 1978. The evidence indicates 
that' claimant had received compensation for temporary total dis
ability up to July 6 , 1978, and also from August 12, 1978 to 
October 16, 1978, therefore, he is entitled to continue to receive

'compensation for temiporary total disability from July 6 , 1978 
until his condition is medically stationary and his claim is 
ready for closure pursuant to the provisions of ORS 656.268, 
however, the Fund is allowed credit for any compensation for 
temporary total disability it paid claimant from August - 12 to 
October 16, 1978.
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The Board finds no merit in the.Refereefs method of deter
mining a reasonable a.ttorney ' s - fee-., . A reasonab'le attorney *s _ fee 
should be awarded on an individual basis rather than on any 
" fixed" . schedule. The complexi'ties'of this case and the benefits 
which claimant received as a result of his attorney's efforts juS' 
tify.a reasonable attorney's fee;of '$1,000, payable by the Fund.

m

ORDER

tied.
IThe order of the Referee) dated January 26,' 19 79 , is modi-

The Determination Order, dated December 15, 19|7 8, as corrected, 
is set aside and held for naught and claimant's aggravation rights 
shall commence when his claim is closed -pursuant to • ORS 656. 268.

Claimant's claim is hereby remanded to-the State-Accident Insur
ance Fund to be accepted and for the payment of compensation, as 
provided by law, commencing on July 6, 1978 and until closed pur
suant to the provisions of ORS 656.268. The Fund shall be given, 
credit for any payments for temporary total disability which if 
made to the claimant from August-'12 to October 16, 1978.

Claimant's attorney is awarded as a reasonable'attorney's fee 
for his services in behalf of claimant before' the Referee at the 
hearing a sum of $1,000, payable by the State Accident Insurance Fund. ' ^

The 
above is

balance of 
affirmed.

the Referee's order not in conflict with the

Claimant's attorney is awarded as a reasonable attorney's fee 
for his services at Board review a'sum of $300, payable by the Fund.

WCB CASE NO 77-4702 June 28, 1979
CHARJ..ES- TOLLES, JR., CLAIllANT 
Dean VanLeuven, Claimant's Atty.
Lang, Klein, Wolf, Smith,

Griffith & Hallmark, Defense Attys. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
The claimant seeks'Board review of the Referee''s order 

which affirmed the denial dated July 6, 1977 of claimant's 
claim for workers' compensation benefits. #
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Between March 1973 and June 1977 claimant was employed 
by the defendant -as a regional-.■ director of loss prevention. 
His duties required considerable travel, including extensive 
flying,, in Idaho, Washington, -Oregon and California. • '

While traveling by air on a business trip on June 23, . 
1975 'claimant struck the left side of his head when-he feli 
in the restroom of the plane. vjhen the plane landed claim.- 
ant s,tated that he had a ringing sensation in his ears. He, 
at that time,experienced no dizziness or nausea, however, in 
the middle of 1976 claimant began to experience those condi
tions when he was flying. They would occur on take-off, 
landi'ng and during any sudden change of altitude. The 
symptoms would subside- in a few;minutes.

'Since claimant left his employment with the defendant 
he' has flown only once on business but he still experiences 
these symptoms while riding in an elevator in a tall build- 
ing. i

'On February 21 , 1977 Dr. HartzeTl,* after examining 
claimant, stated he had bilateral neural sensory hearing 
loss.and vistibular neuronitis. On September 18, 1978 , Dr. 
Camp, based upon a history given to him by claimant of the 
onset of the dizziness and his examination-of claimant, he 
diagnosed dizziness, associated with altitude changes,

probably of Eustachian tube origin. He found no evi
dence of inner ear disease but also diagnosed bilateral 
severe to profound sensory-neural deafness, high fre- . 
quency 4,000 to 8,000 Hz., probably noise induced, and , ' 
tinnitus, secondary to nerve deafness, stable. Dr. Camp, 
was of the opinion that the dizziness was probably a 
Eustachian tube malfunction and was a new symptom, pro-.- 
bably unrelated to the injury.

The Referee concluded that claimant had failed to 
prove a relationship between the dizziness and nausea he 
has developed in the period after the original claim. He 
based his conclusion on Dr. Camp's opinion that dizziness, 
plugging of ears, ringing and pain, all could be caused 
by congestion from a cold or an allergy and claimant did 
not .report any congestion during the flying episodes in 
question.

The Board, on de novo review, based on Dr. Camp's re
port that there was no relationship' between .claimant' s 
hearing loss and ringing in his ears and his subsequent 
development of dizziness and..altitude intolerance, finds that 
claimant failed to establish medical causation.

ORDER '
The order of the Referee, dated January 16, 1979, is 

affirmed.
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DOROTHY B. VIRTUE, CLAIMANT
C. H. Seagraves, Jr-., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

WCB CASE NO. 78-4708 June 28, 1979

Reviewed by Board Meiribers Wilson and Phillips.
The State Accident Insurance Fund requests,the Board to 

review the Referee's order which directed it to accept 
claimant's claim for an industrial injury sustained on February 24, 1978. ' ■ '

Claimant sustained an injury to her right ankle on 
February 24, 1978 at which time she was taking a training 
course under the CETA program to enable her to become a 
nurse's aide in a nursing home. The course was offered by ■ 
the Jackson-Josephine Job 'Council to people over 55 years of 
age and. consisted of approximately 50% classroom work and 
50% practical work in a nursing-home under the supervision 
of a nurse's aide. ■ ■

While attending a classroom course claimant state.d that 
she arose from a seated position at break time and turned 
her ankle in the process of standing up. She was able to 
continue her course but the ankle caused di f ficrdti'es and 
she later came under the treatment of Dr. Saul, whoj is still 
treating claimant.

There is no dispute that clainiant suffered the injury 
to her ankle; the dispute is whether the Fund was liable.

( ^The Fund denied the claim on the grounds that claimant 
did not qualify as an employee. It urged that ORS 656.005 
defines an employee as a person who engages to furnish 
service for a remuneration and is subject to direction and 
control of an employer. The Fund contended that as•a-class

room participant claimant did not receive remuneration for 
her services' and there was no contract of hire with an 
employer. • '

The Referee found that claimant did receive remuneration 
for the 80-hour course payable through the CETA program at 
the rate of $2.65 per hour.

m

#
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The Refere elude I claimant 
a training prog 
gument that the 
for taking the 
workers' compen 
regulations and CETA 'funds must 
insurance equal 
training under

e found nothinq in ORS 656.005 which would ex- 
from being a worker. Claimant was engaged in 
ram. but she did receive remuneration. The ar- 
remuneration which claimant received was only 
training course does not preclude her from 
sation coverage in light of the government 
laws which require that any state agency using 
provide workers* compensation insurance or 
thereto to protect the people working and 
such program.

iThe Referee found that the Fund provided workers' com
pensation coverage to the Jackson-Josephine Job Council for 
their employees and claimant was placed in the program under 
CETA [funds and paid while in this program. The Referee found 
that ;had the Fund not wished to cover claimant it should have 
advised the Council so that it could have complied with the 
federal regulations and provided equal insurance.. It had not 
done jso and the Referee concluded that claimant was covered 
under the policy which the Fund had issued covering the Jackson- 
Josephine Job Council. He reversed the denial.

1iThe Board, on de novo review, affirms the Referee's find
ings | and conclusions.

1 ORDER
^The order of the Referee, dated December 1, 1978, is af

firmed.
! Claimant's counsel is awarded as a reasonable attorney's 

fee for his services at Board review a sum of $350 payable by 
the State Accident Insurance Fund.

.... . ..... "WCBCASE.no. 78-4414 June ^29, 1979
iMICHAEL EMME, CLAIMANT

VanNatta & Petersen, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the Referee’s 

order which approved the Fund’s denial of her claim for 
aggravation of a June 12, 1976 industrial injury.
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Claimant, 25 years old at the time of the hearing, was 

employed as a food waitress when' she sustained an linjury 
to her low back on June 12, 19 76. The injury was .'in the 
nature of'an occupational disease resulting from walking 
across floors and lifting food trays over a period of two weeks. ' '

The claim was accepted and closed by a Determination 
Order dated January 12, 1977 whereby claimant was awarded 
32® for 10% unscheduled low back disability. On July 18, 
1977 a stipulated order awarded claimant an additipnal 24°,
giving her a total of 56° for:her unscheduled disability.

iIClaimant testified that'while working for another em
ployer between May 1977 and February 1978 her condition 
gradually worsened and in February 1978 she was hospital
ized by Dr. Misko, a neurosurgeon, 'He found no significant 
evidence of nerve root compromise 'to warrant' a myelogram.
A differential spinal block which was performed' at the 
hospital showed a hysterical reaction to the test.

Dr. Korman, a clinical psychologist, and Dr. Marcell, 
a psychiatrist, both found basic personality disorders and 
Dr. Carr, an orthopedic physician', who was claimant's last 
treating doctor, explained to claimant that he did .not have 
any further treatment to offer her; all of the common treat

ments had been tried without success. He thought that the 
present diagnosis was chronic back strain complicated by 
a personality disorder. He felt the prognosis for recovery 
was probably poor; it appeared -that all of her backiprob- 
lems stemmed from her injury in 1976, according to the his
tory she related to him.. I

The Referee found that the medical reports indicated 
psychological problems unconnected with the compensable in
jury, no worsening of claimant's lower back and no objective 
medical findings supporting her complaints. He, therefore, 
approved the denial of claimant's claim. '

The Board, on de novo review, notes that the denial of. 
claimant's claim w'as worded in such a way that it reversed 
the finding of compensability of her original injury in 19 76..

Dr. Carr, in his report of April 6 , 1978, states his 
opinion that all of claimant's back problems stem from her 
injury in 1976; he does indicate that these problems have 
been complicated by claimant’s personality disorder. If 
such disorder was not causally related to the injury, a 
denial of that portion of claimant's problems would have 
been justified. The Fund chose to deny all of claimant's 
problems, therefore, its denial must be set aside.
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: ORDER
: ; ■ ■ . ■ ■ ;■

The order of the Referee, dated November 30, 1978, is 
reversed. , . ' .

Claimant's claim for an aggravation 'of her industrial 
injury sustained on June 12, 1976 is hereby remanded to the 
State) Accident Insurance Fund to be accepted and for the pay
ment of.compensation commencing on April 6, 1978, the date 
of Dr. Carr's letter addressed to the Fund,.and until closed
pursuant to the provisions of ORS 656.268.

(

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services both before the Referee at hear
ing and on Board review the sum of $900, payable by the 
State Accident Insurance Fund.

! WCB'.CASE NO. ■ 78-1463 ■
lynda| HEATHMAN, CLAIM^.NT
Robert J. Miller, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys. 

Request for Review by Claimant

Reviewed by Board Members Wilson, Phillips and McCallister
Claimant seeks Board review of the Referee's order which 

affirmed the carrier's denial of her claim for an alleged 
right knee condition.

The majority of the- Board, after de novo review, affirms 
and adopts the Opinion and Order of the Referee, a copy of 
which is attached heretp and, by this reference, is made a 
part, hereof.

ORDER
The order of the Referee, dated September 29, 1979, is 

affirmed.
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Board Member Kenneth V. Phillips dissents as |follows:
The opinion of the majority of the Board and that of the 

Referee seems to hinge on the fact that none of the witnesses 
could recall the specific date of the alleged_in jury and there, ' 
was therefore a discrepancy in the'testimony. This apparently 
led to a conclusion that the claimant had failed in her proof.

I

There was no discrepancy in the testimony that the incident which was alleged to have created the medicalj problem did 
in fact occur. Understandably no one could remember the precise 
date. It would be subject to some suspicion if they could.

It was■the doctor describing the type of activity required 
to cause such an injury who drew ’out the information by in
quiry which led to the conclusion of causation. Had it not 
been for the doctor's inquiry it is-highly unlikely that the . 
claimant would have related her injury of the right knee to 
the incident when her left leg stepped into a hole’in the 
truck/trailer bed.

m

I 1
I believe causation has- been established and would reverse 

the finding of the Referee.

WCB CASE NO. 78-1308 July 5, 19,79
ARCHIE WHITMAN,‘claimant 
Ringo, Walton, Eves & Gardner,
Claimant's Attys.

-SAIF, Legal Services, Defense Atty.
Order

On May 24, 1979 the Board entered its Order on Review 
in the above entitled matter. .

On June 8, 1979 the Board received from claimant, by 
and through .his attorney, a motion to reconsider that portion 
of the Order on Review wherein the Board finds no justifica
tion for commencing claimant's award for permanent total 
disability earlier than the date of the Referee's order.

On June 
responded to

27, 1979 the State Accident Insurance Fund 
the -motion, stating that it opposed it based

70-upon the Board's ruling in Emery Peterson, WCB Case No. 
1207 (May L3, 1971) which stated, in part, that in the 
absence of any-contrary specific finding by the Hearing 
Officer, the Board concludes the better procedural rule is 
to place the inception of compensation for permanent total 
disability on the order of the. Hearing Officer.
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The Board, after giving', consideration to both the argu
ments set forth by claimant .in 'his'motion and those made by 
the Fund in its response, is not persuaded that its Order on 
Review, dated May 24', 1979 should be'modified in any way.

THEREFORE, the motion to reconside portion of the
Order on Review dated-May 24, L97?' is hereby denied.'

July 6, 1979SAIF CLAIM NO. ZC 251934
JAMES |COLLIER, CLAI?4ANT .
SAIF, |Legal Services, Defense Atty.
Own .Motion Order

Claimant suffered a compensable injury to his left leg 
on June 23, 1970 while working for Winn's Cutting whose 
carrier was the Fund. Claimant's claim was accepted and 
closed by a Determination Order dated March 29, 1973 whereby 
claimant was awarded compensation for temiporary ^ total disabil
ity and 97.5° for 65% loss of the left leg. Claim.ant’s 
aggravation rights expired on March' 28, 1978.'

bn January 16, 1974 a stipulation was approved whereby' 
claimant was granted an additional 20° for'his left leg dis
ability making a total of 117.5° for 78.33% of the maximum
for such scheduled award.

I
On August 24, 1976 a Second Determination Order awarded 

claimant additional comipensation for temporary total disabil
ity but no compensation for permanent partial disability in 
excess of the compensation previously granted. Claimant did 
not appeal from the Second Determination Order.

'On October 24, 1978 claimant was•seen by Dr. Stanley L, 
James for■reevaluation. Claimant walked with a limp on the 
left and continues with a foot drop on the left. X-rays-of 
■the left knee showed extensive degenerative changes involv
ing all three compartments of the knee but there was no 
evidence of loose body. Dr. James felt there.had been a' 
progression of the degenerative changes in the left knee 
over the past three years; he was amazed that claimant was' 
still able to continue to do heavy construction work. 
Claimant, at that time was 36 years old and, in Dr. James' 
opinion, he will not be able to continue with this type of 
work indefinitely; at some point in time he will have to 
seek a sedentary type occupation.
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On May '25, 1979 clain^.ani: was examined by Dr. Embick. 
Claimant was complaininq of - re-c;urrent pain and swelling, in 
his left knee, apparently without any specific injury. He 
stated that he had been working- for Santiain Trenching Com-

OWN MOTION ORDER

pany and had been pulling heavy telephone lines onjrough 
ground. Dr. Embick felt this was probably too heavy Cor him 
because of his previous knee problem. It was Dr. Embick's 
opinion that claimant should again be seen by Dr. James and 
an appointment v/aS' made for 'June- 11 , 1979. Dr. Embick 
stated that claimant's problem’ at ! the present time is the 
result of his former injury rather than a new injury.; I ' ■

On June 21 , 1979 the Fund advised r.he Board that claim
ant had requested that his claim.Cor the June 23, 1970 
injury to his left leg be reopened and, because the aggrav
ation rights had expired, it v/as referring the matter to the 
Board to determine whether reopening was justified pursuant 
to ORS -656.278.

The Board, after reading the reports from Dr. James and 
Dr. Embick and the other medical documentation, concludes 
that claimant's present'problem is related to his 1970 
industrial injury and dees .represent a v/orsening of; said 
condition since the last award of co.mpensation which was the 
Second Determination Order dated August 24, 1976. I

' ' IOP.DER■ . i
Claimant's claim for an- industrial injury sustained on 

June 23, 19 70 is hereby, remanded to the State Accident 
Insurance Fund to be. accepted and fo.r the payment of compensa
tion, as provided by law, .comiriencing' on May 25, 19 79 , the 
date claimant was ’ examined: by 'DrV Embick, and until; his 
claim is closed pursuant tO' the provisions of ORS 656,278, 
less timie worked. ' - • ■

#

#

m
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July 6,
jGEORGE E. FINMEY,, CLAIMANT ,

Evohl :F. Malagon, Claimant's Atty. 
SAIF,;Legal Services, Defense Atty. 
Orderi I

■'WCB CASE NO. - 73“-2873

On March 23, 19 79 an Ov/n Motiion Order Referring for 
Hearing was entered in the above entitled matter. It specifi
cally requested that the Referee to whom the matter had been 
assigned for hearing'make a deternunation-. on the follow-ing. 
issue:' Can a claim which has been closed and' the claimant's 
aggravation rights thereunder have expired be again closed 
underjthe provisions of ORG 656.268 if the claim has been ■ 
voluntarily reopened or must it.be closed under ORS 656.278?

On June 
Interim Order 
The Referee's 
legal'aspects would jbe enti 
provisions of 
its own the f 
Referee in hi 
and, by this

26, 1979 Referee John F. Drake entered his 
and Recommendation to the Board on this issue, 
order is well-'written, and- covers fully the 
of this matter and' concludes that-_ the claimant 
tied to have his claimi closed pursuant- to the 
ORS 656.26 8. The Board affirms and adopts as-, 
indings and the recommendations made by the 
s order, a copy of which is attached hereto 
reference, made a part hereof.

ORDER
The Own Motion Determination, dated November 22, 1977, 

which; was based upon an advisory, rating of claimant's disabil
ity furnished the Board by the Evaluation Division of the 
Workers' Compensation Department is hereby set aside.

The Evaluation Division cf the Workers' Compensation 
Department shall issue a Determination Order, pursuant ‘to . 
ORS 656.268, based upon the same medical documentation it 
had at the time it made its advisory rating to the Board.

m
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SAIF CLAIM NO. EA 779134 July 6l, 1979

ELMER E. HOME, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
SAIF, Legal Services; Defense Atty. 
Own Motion. Determination • ■ •

Claimant sustained a compensable injury to his legs and 
left wrist on February 9, i960 when a hot piece of steel 
caught on the stranding and' ‘fell, i hitting him on his leg and 
igniting his trousers. The diagnosi.s was third degree burns 
of the legs and deep burned laceration above the left ankle.

?! » ; I ■
Claimant's claim was reopened by the Board's Own Motion 

Order of March 30, 19 79. A ireport,_ dated May 19 , 19 79, by 
Dr. Adlhoch indicated claimant had had a left below-knee 
amputation in November 1977. A{ prosthesis was fitted in 
early 1978 and-Dr. Adlhoch saw claimant only occasionally 
after that. He felt claimant's cohclition was medically 
stationary as of about April 1978 and his disability was 
primarily related to the amputation’.

On May 29, 1979 the carrier requested a determination 
of claimant's present disability. The Evaluation Division 
of the Workers' Compensation Department recommends that 
claimant be granted compensation from August 1, 1977 through 
April 3, 1978 and permanent 'partial disability equal to 100% 
loss by separation of the left gt dr above the ankle.

The Board concurs in this recommendation.
i 'ORDER

Claimant is hereby granted compensation for temporary 
total disability from August'1, 1977 through April 3 , 1978 , 
less time worked, and compensation equal to 100% loss by 
separation of the left foot at or above the ankle. These 
awards are in addition to any previous awards claimant has 
been aranted. '

€)

Claimant's attorney has already been awarded a|reason
able attorney's fee out of the compensation granted claimant 
for temporary total disability by•the Own Motion Order of 
March 30, 1979. Claimant!s attorney is hereby granted an

additional attorney's fee equal to 25% of the increased 
compensation for permanent' partj.ai disability granted 
by this order, payable out of said compensation as paid, 
not to exceed $3,000. ' ■ . - .
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July 11, 1979

ALLEN E. BAUER, CLAI.MANT 
Harold W. Adams, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

WCB CASE MO. 7S--3239
I

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund requests■review by 

the Board of the Referee’s order' which found claimant to- 
be permanently and totally disabled as of April 26, 1978 
and allowed the Fund credit for all permanent partial dis- • 
ability payments it had made previous to that date.

' Claimant suffered a compensable injury on October 17, • 
1975 when he bumped his head on a.steeJ. beam. X-rays re
vealed no significant abnormality^in the skull. On October 
20 Dr'. Johnson, a chiropractic physicain, examined claimant 
and found subluxations of the second, third and fourth cer-- 
vica.l, vertebrae. 'He reported claimant had returned to work 
on October 22, 1975.

bn October 18, 1975 claimant had been examined.by Dr.' 
Ellerbrook who diagnosed contusions and abrasions of the 
forehead and felt that claimant's condition v;as medically 1 
stationary. He had stated that no further treatment was re
quired and that he did not feel there would be any perman- • 
ent impairment.

On December 4, 1975 claimiant was examined by Dr. Fax,
an orthopedic physician, who reviewed the x-rays previously 
taken and found no abnormiality; he also took x-rays which 
showed some slight foram.ina narrowing. His impression, 
based upon his diagnosis, was: "Acute neck strain which
seemis to becoming chronic". He told claimant to cease re
ceiving chiropractic manipulations because such treatment • 
might be aggravating his neck problem.

After claimant was- examined by Dr. Fax he was examined 
and/or treated by many medical specialists including some 
of the staff of the Portland Pain Center. All of the medi
cal reports indicate objective im.provement, but claimant

insists he has persistent pain and his medical -management 
has given him only transitory relief of such pain. Claimant 
testified that oain increases with activity and is so dis
abling that he is doubtful he can find any employment 
because of it.
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Claimant gradually returned to his previous employment 
as a deck man for the employer and through the cooperation 
of his employer started working', two hours per day. He ul- 
.timately increased the period to*four hours per day. Claim
ant has substantial seniority •ihich undoubtedly accounts 
for this accommodation by the em.ployer; hov/ever, the m.ill 
was destroyed by fire in-July 19177 and never rebuilt.

» j J t . I

Claimant was placed in 
workshop setting but he ;tes 
out because he over-exerted 
that the long hours on hi 
to ache. He quit because has heck-bothered him.

a supervisory job and a sheltered 
tified.ithat this job did not work 
' himself| and also for the reason 

caused his neck to commencei: e e ■

Claimant has not looke 
feels such a search would' b 
have seniority in any.othe'r 
be qualified for the lightc 
he would be more physically 
that he could not v/ork a fu 
tiens v;ere made for him'to' 
not be able to do this on a

d for other-types of work. He 
0 useless because he v;ould not 
m.ill)and, therefore, v/ould not 
r,more sedentary positions v/hich 
capable of doing. He contended 

11 shift and even if accommoda- 
work' fo'pr hours per day, he would 
daily basis. ;

On April 26, 1978 a Deterrr.iiiation Order closed claimant's 
claim with the award of compensation for temporary total 
disability and also 64° for* 20%' unscheduled neck disability.

Claimant was referred for vocational rehabilitation but 
when he w’as interviewed by a 'service coordinator it was felt 
that little assistance could belproviccd claimant because he 
was too disabled for even'light type of work. The, service 
coordinator did find, however-,' that, claimant enjoyed v.’ork- 
ing at home on wood worki.ng' andi apparently had the ability 
to do such type of work’, including building kitchen cabinets 
and repairing appliances, -etc. ,

On April 13, 1978 claimant was notified that his author
ized program of rehabilitation'was - terminated; a handwritten 
footnote on the notice of terinination requested claimant to 
continue to work with the service coordinator and stated 
that they were terminating now because of a change jin the 
time loss laws. It further^ stated that when claimant began his 
training program again he would be considered for re-referral.

On July 10, 1978 an Administrative Determination Order 
was issued which stated that‘claimant had been referred for vocational rehabilitationlsubseouent to the first Determin
ation Order and that sai'd program had now been interrupted. 
It granted claimant additional compensation for temporary 
total disability and re-cvaluated his disability to be the 
same as it was on July 26, 1978.
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Claimant is 50 years old^;and „has a high school education.
He has worked for the defendahi'tyemployer since 1963. ‘ ‘’There 
is no accurate documentation of his work history prior to* that 
date,1 however, it would appear from at least one history in 
the record that claimant has worked in the lumber industry 
during most of his working life.

The Referee found that in addition to the neck injury 
the claimant had pre-existing visual difficulties and was un
able to read or do close-up work' for ivore than 30 minutes at 
a time. He concluded that claimant.had met his burden of 
proving permanent total disability. Wilson v. Weyerhaeuser 
Company, 30 Or App 403. . .

The Referee concluded that claimant had more education 
than the claimant in Wilsoh but 'that his education .was not of 
the type which would enhance his employment prospects. Further
more,! the Referee found the claimant's visual difficulcies 
precluded him from, being trained for office work or work as 
a timekeeper even if his neck condition would not prevent .him 
from such type of employment. . jy

The Board, on de novo review, finds,the claimant has never 
had surgery, all of his treatment has been conservative, and 
he has obtained apparcnt-ly very good results from his attendance 
at the Pain Center. ■ . . ,'

The Board further finds claimant not v;ell motivated to re
turn to work. He advised the service coordinator that he did 
not feel he could do any type of v;ork that would require him 
to work more than four hours a day and even'then he could not 
work five days a week and for that very reason, according .to 
the report of the service coordinator, hi.s vocational rehabil- ■ 
itation assistance was terminated. Dr. Buza, who- recomimended 
rehabilitation, did not in any way indicate the claimant would 
be unable to return to some type of employnient; only the 
vocational people expressed an opinion that claimant's disa
bility might be too serious to permit training and a study of 
the service coordinator's report indicates that .opinion is • 
based less on claimant's disability and more on•claimant's 
belief that he can only work a few hours a day.-and for a 
limited period of time. S ubsequent to-the -attempt to work-in

the sheltered workshop, claimant has done nothing on his 
own to rehabilitate himself. He admittedly has not sought 
any work, claiming he knew that he could not find a job 
which would allov; him to set his own time schedule.

m
The Board directs that the Field Services Division again 

attempt to- assist claimant in a vocational rehabilitation 
program, including but not limited to job search and place
ment.
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Claimant has not established by a preponderance of the 
evidence that he is permanently and totally disabled. The Board finds an award of 160^ which';equals 50% of the maximum 
for an unscheduled disability would adequately compensate 
claimant for the loss of v/age earning capacity he has sus
tained. 1 .

ORDER
♦

The order of the Referee, dared October'19, 1978, is mod
ified. , I ! •

Claimant is awarded 160^ of a maximum of 320° for 50% 
unscheduled neck disability.^ This award is in lieu of the 
award of permianent total disability granted by the Referee's 
order which in all other respects is affirmed.

The Field Services Division of the Vvorkers' Compensation 
Department is hereby directed to' provide vocational assistance to claimant and make every!possible effort to retrain him for 
some gainful full-time empldyment.

V;CB CASE NO. 7 9-5015
HANNUM H. BOUTIN, CLAIMANT
John H. Bogardus, Claimant's Atty.

July 11, 1979

SAIF, Legal Services, 
Own Motion Order

Derense Ac uV.

On May 31, 1979 claimant, by and through his attorney, 
requested the Board to exercise^ its own motion jurisdiction 
pursuant to ORS 656.278; and- reopen "his claims for industrial 
injuries suffered on May 18, 1961 while employed by Loveness 
Sawmill and Timber Company and |dn 'August 4 , 1969 while 
employed by Modoc Lumber iCompany.

Clairaant also has requested a hearing on the issues of 
compensability for aggravation of a. pre-existing disability 
or, in the alternative, .compensability for a new injury 
v;hile claimant was in the employ pf , Louisiana Pacific Corpora
tion .

#

Claimant also requested the Board to consolidate all of 
these reauest's for a sinole; hearincr. 9
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m On June 14 , 1979 the Furici',^:-a'fter being advised by the 
Board of claimant's request for own motion relief and for 
the consolidation of the matter for hearing with the claim 
against Louisiana Pacific Corporation, informed the Board 
that it had no objection to the requested consolidation.

i i . .The request for own motion relief was supported by an 
affidavit of claimant stating the -circumstances surrounding 
his 1961 and his 1969 injury and also the additional prob
lems he has had with his back while working for Louisiana 
Pacific Corporation in 1974 and 1978. Additional support 
for the request was in the form of medical documentation 
from Dr. Gilsdorf.iI , ■' The Board concludes that it' would be in the best inter
ests of all parties concerned to refer the request for own 
motion relief to its Hearings Division with instructions to 
consolidate hearing on the issues presented by that request 
with the request for hearing on the claim.s against Louisiana 
Pacific Corporation. ;

#

After the hearing on all of these issues, the Referee 
shall make recommendations with respect to claim.ant's request 
for own motion relief and forward them to the Board together 
with a copy of the transcript of-^ the proceedings. The 
Referee shall enter an Opinion and Order containing his 
findings and conclusions with respect to the issues of 
compensability of the previously denied aggravation claim 
and compensability of a new injury.

SAIF CLAIM NO. C, 332331 July 11, 1979'

m

WILLIAM BRADY, CLAIMA.NT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant ’suffered a compensable injury to his right 
knee on December 10, 1970. The claim was acceptedclosed 
and claimant's aggravation rights have expired. Claimant 
re-injured the knee in February 1971 and apparently if- 
healed without any problems.
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■Claimant was examined by Dr. Sirounian on April 25,
1975. Dr.•Sirounian noted posterior medial capsular and 
medial, collateral ligament' laxity of a miId-to-moderato 
degree. Claimant told Dr. Sirounian of the 1970 and 1971 
injuries and stated that arthrograms of his knee had been 
taken but he did not know of the results. Claimant still 
wished to defer surgery even though Dr. Sirounian explained 
the possibility of traumatic arthritis occurring if he did 
not have the surgery.

On February 22, 1978 claimant was seen by Dr. Adlhoch 
who, after examining claimant, hospitalized him on September 
15, 1978 and performed an arthroscopy of the right knee; 
excision of lateral meniscus; excision of stump of anterior 
cruciate ligaments and chondroplasty, right patella. .Claim-' 
ant was discharged from the hospital on September 19, 1978. 
Dr. Adlhoch stated that he saw claimant on September 25 and 
was complaining of severe pain in his knee, however, it 
appeared to be healing very well. He felt claim.ant had 
tendinitis; he removed the sutures and placed claimant on 
medication and told him to return in 10 days. Claimant did 
not see Dr. Adlhoch again and the follow-up treatment was 
assumed by Dr. Courogen. Because the knee* was still giving 
claimant pain he was again hospitalized on September 28 and 
discharged on November 2 with instructions to use oral 
analgesics, crutches and hot packs.

On January 18, 1979 Dr. Courogen, in behalf of claim
ant, requested the State Accident Insurance Fund, based upon 
claimant's recurrent difficulty with the knee and the

treatment and subsequent surgery which he had undergone in 
September 1978, to reopen his claim for the 1970 injury.
Dr. Courogen furnished the- Fund with a complete docum.enta- 
tion of claimant's course of treatment.

On June 25, 1975 the Fund advised the Board that it had 
received the request for reopening from Dr. Courogen and 
because claimant's aggravation rights had expired was refer- 
.ring the matter to the Board to determine if reopening under 
ORS 656.278 was justified. The'Fund said it would not 
oppose the reopening.

The Board, having read all of the attached medical 
information, concludes that there is justification for 
reopening claimant's claim for the treatment and surgery 
which claimant received since his hospital!zation in Septem
ber 1978.

m

m
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m Claimant's claim designated as Claim No. C 332331 is 
hereby remanded to the State Accident Insurance Fund to be 
accepted and for the payment of ,compensation, as provided' by 
law, commencing on September 15, 1978, the date claimant was 
admitted to the hospital, and until his claim shall be 
close'd pursuant to the provision of ORS 656.278.

ORDER

SAIF CLAIM NO. A 716728 July 11, 1979

RICHARD L. CASEDAY, CLAIMANT SAIF,i Legal Services, Defense Atty 
Amended Own Motion Order

m

.An Own Motion Order was entered in the above entitled 
matter on May 11, 1979 which directed the Fund to accept 
claimant's claim for a DeceiT±)er 4 , 1958 industrial injury 
to his left eye and to commence payments of benefits as pro
vided by law on April 13, 1978 and until the claim is closed 
pursuant to ORS 656.27 8, less time .worked. ‘

!It has been called to the Board's attention that the 
time' loss should have commenced on July 18, 1978'which was 
the date claimant was first seen by Dr. Aebi. •' - .

THEREFORE, the Own Motion Order is hereby amended- by de
leting from the fourth line of the last paragraph thereof the 
date' "April 13, 1978" and substituting therefor the date 
"July 18, 1978". In all other respects the Own Motion Order 
is reaffirmed and republished.
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WCB CASE NO. 78-1554 July 11, 1979

DON W. EMRICH, CLAIMANT ■ '
Newhouse, Foss, Whitty & Roess, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Reviev; by Claimant ,

Reviewed by Board Members Wilson, Phillips and McCallister
Claimant seeks reviev/ by the Board of the Referee's order 

which granted him 52.5° fpri-35%; loss function of the left leg 
and -48° for 15% unscheduled disability.

Claimant suffered a compensable injury when, while working 
in the woods, he fell into a brush pile and over-extended his 
left knee on April 14, 1975. 'The injury was originally diag
nosed as a torn meniscus. A medial meniscectomy was performed 
by Dr. Holbert on July 8 , 1975'and on December 22 , 1975 a high 
tibial valgus osteotomy;was done.

On September 22, 1976 Dr. Holbert indicated traumatic ag
gravation of the left knee;..he .stated claimant was able to 
walk without too much trouble on level ground but was unable to 
walk in the woods. Dr. Bert, an associate of Dr. Holbert who 
examined claimant on October 14> 197G, advised that claimant 
was able to walk only a'few bl6cks| without sustaining discom
fort and pain. He found substantial amounts of subpatellar 
pain, crepitus and tenderness to. palpation along the m.edial' 
joint line. ■ :

m

claimant's primary wo.rk has been in the woods. After his 
operation, he returned to this employment, trying several dif
ferent types of jobs but experienced problems with his knee.
He was awkward and his knee .would not bend completely; also he 
was not as fast as he felt he should be to avoid being reinjured. 
Claimant suffered some occasional swelling with fluid and had 
a constant aching in the knee and pain over the medial superior 
portion of the patella. Claimant was forced to quit and was 
referred to a vocational rehabilitation program where he was 
taught to work with myrtle wood. After a short time, claimant 
was able to open up his ov/n myrtle, wood shop.

The claim was first closed by Determination Order dated 
February 22 , 1977 and on February 21., 1978 , after the program 
had been terminated, the Second Determination Order re-evaluated 
claimant and ordered him additional compensation for temporary 
total disability but stated that his disability was determined
to be the same as it wasby the order dated February 22, 1977. W/
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'claimant again saw Dr. Hoil^er.t. and was put on conserva
tive treatment for arthritis in-his hip and also for the pain 
in hisj knee. Claimant claimed of more pain in the left hip 
tJian he had had previously; he. says he presently has to favor' 
his knee which places an increased strain on the left hip.

IOn August 14, 1978 claimant 'was examinee by the Orthopae
dic Consultants who noted claimant's past history of surgery 
on the' knee and also degenerative osteoarthritis of the hips, 
bilaterally, and in the left knee. It was their opinion that 
claimant's condition was stationary but that he could not re
turn t|o working in the woods. They rated the total loss of 
disability of the left knee at 50% of the leg with regard to 
the khee and the hip. They felt that the hip was aggravated 
because of the loss of function of the left knee although there v;as a Ipre-existing osteoarthritis in the hip. They found the 
relationship of claimant's complaints to his original injury 
to the knee was directly related because of the increased load 
in the hip. They stated, "He is not responsible for the 
degenerative osteoarthritis but he is responsible to a degree 
for an aggravation of a pre-existing illness. As far as we 
can ascertain, there is no disability in the right knee."

On March 8, 1978 Dr. Holbert had examined claimant and 
stated that he had found a significant limitation of internal 
rotation of his right hip and marked limitation rotation of 
his left hip. His impression was that of bilateral osteoarth
ritis jof the hips.

The Referee found that claimant's primary problem was in 
his left knee but there undoubtedly was "some disability to 
his hips, at,least, to the the [sic] extent that his injury 
aggravated a pre-existing condition in the left hip." Claim
ant has had to give up working in the woods, both because of 
his knee and the hip.

The Referee found that the knee was greatly disabled al
though the rest of claimant's leg was in good physical condi
tion. He believed the 50% rating given by the Orthopaedic 
Consultants was based on both the hip and knee problem but he 
thought the amount of disability- given claimant was probably 
too small and apparently no consideration had been given to the 
hip.

He concluded, "Since the hip is the unscheduled area, 
I feel the disability to the left leg of 35%, which was 
awarded by the Evaluation Division, is probably a correct 
amount as far as the leg is concerned. However, there is 
some disability in the hip and it has affected his earning 
capacity".
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The Referee concluded that althou<^h it was difficult 
to separate the unscheduled from the scheduled and the earn
ing capacity of the hip condition from the impairment factor 
of the left knee that the corribination of 15% for the unsched
uled disability and the 35% loss or the left leg was adequate 
compensation for claimant's industrial injury.

On de novo review/ the majority of the Board finds no 
basis for an award for unscheduled disability. There is 
no evidence in the recordi which clearly places the disability in the "hip" into the .unscheduled;area. The majority of the 
Board feels that in order to accomiplish that it would be nec
essary to have medical 'evidence which clearly revealed that 
the pelvic side of the hip was. involved. both the Orthopaedic 
Consultants’ report and'^the report! from Dr. Holbert relate 
to 'the hip; the latter indicated, after exam.ining claimant, that 
he had significant limitation of- the internal rotation of his 
right hip and marked limitation.of rotation of his left hip. 
There is no indication of any involvement of the pelvic side 
of the left hip. The physicians at the Orthopaedic Consultants 
found no disability in the right knee, therefore, there is no 
consideration to be given to the right hip, although the 
Referee refers to "hips" in his .order. With respect to the 
left hip the Orthopaedic Consultants found it was aggravated 
because of loss of function of the ,left knee although there 
was a pre-existing osteoarthritis in the hip. Again the 
m.ajority of the Board feels' that the word "hip" as used in 
both of these reports relates to that portion of the hip 
which has been considered to be a part of the leg rather than 
in the unscheduled area.

1
On the question of the adequacy of the award for loss of 

function of the left leg,’ the majority of the Board, based 
primarily on the report from the Orthopaedic Consultants dated 
August 14, 1978, concludes that claimant is entitled to a 
greater award for the loss of function of his leg and hip 
than is represented by the award of 35%.

The majority of the Board concludes that claimant is en
titled to an award equal to 50% for scheduled disability 
which would include 40% loss ofi the leg for his knee injury 
and 10% loss of the leg for permanent worsening of the pre
existing osteoarthritis in the upper leg.

ORDER
The order of the Referee, dated January 31, 1979, is mod

ified.
Claimant is awarded 75° of a m.aximum of 150° for 50% 

scheduled left leg and hip disability. This award is in lieu 
of the awards made by the Referee's|order which in all other
respects is affirmed. ' ' i -^ -418-
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Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review a sum equal to 25%,of 
Idle additional compensation which will be received by claim
ant as a result of this order, payable out of said increased 
compensation as paid, not to exceed. $3,000. :

IChairman M. Keith Wilson dissents as fo].lows:
The Referee's order should be affirmed and'adopted by the 

Board ,at review. To be more accurate in an imprecise area, 
the award to the claimant 'Should■properly be based upon both

the scheduled left leg and in the unscheduled area of the 
hip. iThe medical evidence before the Referee and the Board 
is quite consistent in establishing that the condition of the 
claimant's left knee caused a gait problem and that this ag
gravated a,pre-existing arthritic condition in the hip re
sulting in hip disability.

Prior to July' 1, 1978 the Board attempted to distinguish 
hip problems between scheduled and unscheduled conditions and 
took the position that unless some involvement of the hip 
joint on the pelvic side existed, the hip would be considered 
to be•in the scheduled area of the 'leg; that if an injury or 
condition spread through- the hip; joint into the pelvic structure, i the condition would then be considered to be in the un- 
scheduled area.

Chapter 804, Oregon Laws, 1977, charged the Workers' 
Compensation Board with providing general guidelines for the 
evaluation of permanent disabilities. On June 20, T978, the 
Board adopted Chapter 438, Division.22, "Guidelines for the 
Evaluation of Permanent Disabilities", after p'ublic hearing. 
Rule 438-22-205 , as adopted-, is as follows: "Shoulder and 
Hip. The shoulder and hip are unscheduled areas".

The rationale for this rule' appears in the Board's order 
of adoption, as follows: "The shoulder (Rule 438-22-205), is
an unscheduled area by the holding in Audas v. Galaxje, 20 
Or App 520 (1970), and the Court's decision is controlling.
By analogy, for consistency, and as recommended by the com
mittee, the Board believes the hip also should be considered 
an unscheduled area".

Under the Board's own rule, which has the full force and 
effect of law, the hip is to be considered in the unscheduled 
area. The evidence in this case required the Referee and the 
Board to evaluate Mr. Emrich's disability on both a scheduled 
(leg) and an unscheduled (hip) basis.
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July 11, 1979

LEWIS O. GREGORY, CLAI.MANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

SAIF CLAIM NO., A 640359

Claimant suffered a compensable injury to both feet on 
November 12, 1957. The claim was accepted and closed by a 
final order mailed July 10, 1958 which awarded claimant "60° equivalent to 20% loss function ofjithe left foot and 40% of 
the right foot." Claimant, at the time of the injury, was 
employed by Willamette Iron andlSteel Company whose carrier 
was the State Industrial‘Accident:Commission, predecessor of 
the State Accident Insurance’Fund. Claimant's aggravation 
rights have expired. ’ ‘

On May 30, 1979 Dr. Charles T. Weeks, an orthopedic 
surgeon, advised the Fund that he had seen claimant, who at 
that time was 82 years old. Claimant was complaining of 
problems with his right ankle which he related to two injur
ies which he had suffered in 1957.

The Fund forwarded Dr. W’eeks' letter and an x-ray 
report from Dr. Rademacher to the Board, stating that it 
would not oppose reopening if the'Board found the supporting 
medical evidence justified a reopening under the provisions 
of ORS 656.278. . '

m

m
The Board finds that Dr. Weeks' report indicates that 

the claimant's condition is directly related to the 1957 
industrial injury and represents’a. worsening thereof, there
fore, it concludes that the claim should be reopened and 
claimant granted own motion relief.

■ i
ORDER

The claim.ant's claim for an industrial injury sustained 
on November 12, 1957 is hereby remanded to the State Acci
dent Insurance Fund to be accepted and for the payment of 
compensation, as provided by law; commencing on May 30,
1979> the date claimant was examined by Dr. Weeks, and until 
the claim is closed pursuant to the provisions of ORS 656.27: 
less time worked.
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WCB CASE NO. 73-5455 July 11, 1979

DONALD. L. HOSLEY, CLAIMANT 
Dye &' Olson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.
IThe State Accident Insurance Fund requests review by 

the Board of the Referee's order.which granted claimant 
an increased award equal to 128° for 40% unscheduled dis
ability. Claimant's claim had been closed on June 26,
1978 by a Determination Order which had awarded him 32° 
for 10% unscheduled neck disability, 9:6° for 5% loss func
tion of the right arm and 9.6° for 5% loss function of the 
left arm.

Claimant suffered a compensable injury on August 18, 
1977 when he tripped and fell ■-head'...first into a pipe mach- 
'ine, strikTing his head. Af the 'time of the injury claimant 
was a I 39-year-old. He had worked for the employer 11 years, 
the last three years as a "pipe machinist".

Claimant was seen on August 22,, 1977 by Dr. Schultz, 
his family physician, who diagnosed "cervical spine sprain". 
He complained of pain in his neck and arms. -He was re
leased for work on September 6, 1977. Upon returning to 
work he developed pain in the right elbov;. Dr. Schultz re
ferred claimant to Dr. Stevens, an orthopedic specialist, 
who examined him on September 20, 1977. Dr. Stevens' im
pression was "Possible anterior elbov; strain, secondary to 
injury at the time of the fall and unconsciousness, 18 Aug
ust". He prescribed a rigorous physical therapy involving 
stretching the elbow and wrist for strengthening and obser
vation of symptoms. The claimant continued to experience 
pain in the right elbow and at the base of the neck -on the 
left.■ On November 8, 1977 Dr. Stevens reported his impres
sion . . the patient had sprained this elbow, from which 
he should have recovered at this' point, and perhaps, had a' 
hyperextension impingement on the facets of his cervical 
spine." He referred claimant to Dr. Schwarz for neurologi-
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cal examination. Dr. Schwart" examined claimant and re
ported on November 10, 1977 completely negative findings, 
"with no evidence of neurological problems ’in this man". 
Later, because Dr. Stevens was unable to find any objec
tive signs, claimant was referred to Dr. Embick, an ortho
pedic physician. Dr. Embick:felt that claimant's disabil
ity was minimal and he should be'able to return to work by the first of 1978. In' January 1978 Dr. Stevens stated 
that- there was little more "that he could offer claimant; 
that he was essentially medically stationary with no significant disability on a physical!basis. However, he was 
concerned about claimant's continuing to return for medi
cal treatment and his belief that he was unable to return 
to any type of employment. He suggested psychological 
testing and consultation.

On January 23, 1978, at the request of the Fund, Dr. 
Pasquesi, an orthopedic physician, examined claimant. He 
diagnosed "tendinitis in the distal bicipital tendinous por
tions, not in the area of the iacertus fibrosis". Dr. Pas-, 
quesi reported claimant expressed a desire to return to his 
former type of work, and he could not be employed in another 
capacity to receive the wages he receives at his present 
job. -The claimant also expressed reluctance to begin voca
tional rehabilitation inasmuch as claimant fears that what
ever he would be rehabilitated for would result in consider
ably less income than he now has. Dr. Pasquesi felt that 
the claimant's injuries were probably aggravated by the con
stant repetitive motions that were necessary in his work.
He did not feel that claimant was poorly motivated to return 
to work nor did he know of any particular treatment which 
would help him other than the passage of time.

m

In March 1978 Dr. Paulson, als 
examined claimant and expressed his 
probably had a degenerative cervica 
too early at that time to be able t 
From a clinical standpoint,' he felt 
C5-6 disc problem. He stated that 
ample of a person whose condition w 
could not return to work but not so 
show any abnormalities clinically u 
felt from examining claimant af tha 
ble of doing light work. Dr. Pauls 
in a group with other patients who 
problems and went -on to say "... 
office but when-they get on the job 
able pain".

0 an orthopedic physician, 
opinion that claimant

1 disc but that it was 
o determine which one.
it was most 'likely a 

claimant was a good ex- • 
as so severe that he 
severe that he would 

nder examination. He 
t time that he'v/as capa- 
on placed the claimant 
experience chronic pain 
they look good in .the 
, they do have intoler-

m
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m

pr. Paulson suggested a diagnostic myelogram and 
discogram; both procedures were refused by claimant.
Later', a psychologist, who was evaluating claimant at 
Callahan, learned that claimant had had a friend who
had been "paralyzed" by such an operation.

(

At the Callahan Disability Prevention Center, in 
August 1978, Dr. Van Osdel,.a medical examiner, con
cluded that claimant had demonstrated a capacity for 
lighti work only and placed limitations on claimant's 
work activities relating to lifting and other move
ments.

According to the service coordinator, the employer 
had no modified %-ork which claimant, with the m.edicai 
limitations imposed upon his work activity, was capable 
of doing. The service coordinator concluded that claimant 
was vocationally handicapped and in need of vocational 
rehabilitation. Referral was made on October 11, 1978 
for employment re-entry assistance. Claimant was advised 
that this was not an authorized program of vocational 
rehabilitation but was only for the purposes of job search 
assistance.

j \
Claimant completed the 10th grade and then quit to work 

in his father's automobile wrecking yard until he was 18 
years-old when he entered the army for three years. After- 
his honorable discharge he returned to this same type of 
work and stayed with it for approximately 10 years. He 
then went to work for the employer for whom he worked for 
11 years before his injury. Both the job working for his 
father and the job working for the employer involved 
heavy.physical labor including lifting, pushing, shoving, 
and carrying heavy materials. Claimant's engagement in 
these activities have either been completely precluded 
or at least severely limited by the physicians who exam
ined him. Claimant has had no experience involving light, 
sedentary or,.clerical employment.

Claimant testified that prior to the injury he had been 
in good health and had only missed work occasionally; once, 
when he had a hernia operation and a couple of times when 
he was troubled by low back strain. Ke states that now his 
neck and arms bother him all of the time no matter what he 
does. . He tried to return to work for the em.ployer on four 
or five occasions after he had been injured but his condi
tion was so severe that he had to auit. Claimant is now

#
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looking for work as an auto parts clerk. . He iS'Seeking 
this type of employment on the'advice of the employmeht' 
service. Such a job would p'ay substantially less per 
hour than claimant was receiving 'at the time of his in- 
jury. Claimant did receive unemployment compensation for 
a couple of ironths with ‘a medical release for light work 
only. Claimant states that he''is not familiar with all 
of the duties of an auto .parts man and he is not sure 
whether he would be able to handle it. He prefers to be 
in a program for vocational rehabilitation.

The Referee found that the refusal by claimant to submit 
to the diagnostic myelogram and discogram did not seem unrea
sonable inasmuch as a myelogram did involve some degree of 
risk. ‘ •

The Referee further found claim.ant was a credible wit
ness who was strongly motiyated tO'return to work but had' 
legitimate restrictions in the type of work which he would 
be able to do because of the residuals of his industrial 
injury. 'The Referee found it difficult to believe that a 
man who had worked from age 16 to'age 39 without significant 
interruption at one occupation and who had a good rate of pay 
for 11 years prior'to his injury-would quit work unless he 
absolutely had to. He found this belief to be strengthened 
by the fact that claimant has a'wife and two young children 
and is presently living on unemployment compensation am^ount- 
ing‘to $119.00 a week.

#

r !
The Referee felt that the mos.t appropriate disposition 

of claimant's case m’ight have been a referral to vocational 
rehabilitation. No evidence had been presented concerning 
the factors considered by Field Services Division in its 
presumed 'decision not to refer him... Based upon the decision 
of the Court of Appeals in Leedy v. Knox, 34 Or App 911, the 
Referee, having found that the ’evidence indicated claimant 
was medically stationary, felt it was incumbent upon him to 
make a determination as to the extent of claimant's perman
ent disability. -

The Referee found the evidence supports the conclusions 
that claimant has a good level- of intelligence, is still relatively 
young, but has medical limitations’ which m.ake it impossible for 
him to return to any type of employment in'which he has had 
previous experience. Eased on these conclusions he found 
claimant had sustained a far greater loss of wage earning 
capacity than was indicated by tHe award for the unscheduled 
neck disability made by the Detemination Order of June 26,
1978. He increased that'award'from 10% to 50%.

m
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The Board, on de novo rev-iew', does not find sufficient 
medical evidence to justify an award equal to 50% of the 
maximum allowable for an unscheduled disability. The Ref
eree did not refer in his order to the scheduled awards made 
by the' Determination Order, therefore, the Board assumes that 
he felt that claimant had been adequately compensated for his 
scheduled disabilities. The.Board' agrees' that the scheduled 
awards: for the right arm and left arm adequately compensate 
claimant for the loss of function of the respective sched-, 
uled members'.

Neither Dr. Schwarz or Dr. Reilly found neurological 
problems and Dr. Embick considered the claimant's disability 
to be minimal and felt that he would be able to return to 
work shortly after he had examined him. in December 19 77.
Dr, Stevens was concerned about claimant's belief that he 
could not return to any employment. Dr. Pascuesi thought 
that there was lighter type of work which claimant could do and there was also a good possibility that he could be 
retrained. Dr. Paulson found no objective evidence to sup
port claimant's subjective comiplaints. He did feel that a myel'ogram/discogram would be of value to diagnosis of 
the cliaimant's problem. Although it is claimant's privilege 
to refuse this type of procedure, nevertheless, it does make ilt ra'ther difficult to evaluate claimant's condition 
in the| absence of a determination by the physician of just 
v;hat that condition is. 'Dr. 'Van Osdel found that claimant's 
impairment was mild to mildly moderate; that claimant had 
a capacity for light work.

The Board concludes, based upon the medical records 
which 'fail to show objective signs of physical impairment 
and also taking into consideration, claimant's age and his 
capability for retraining, that'he would be adequately com
pensated for the loss of wage earning capacity resulting 
from his industria], injury by an, award equal to 25% of the 
of the maximum allowable by statute.

The Board instructs the Field Services Division of the 
Department to continue to offer job placement assistance 
to the claimant,

ORDER
The order of the Referee, dated January 16, 1979, is mod

ified.

Claimant is awarded 80° of a maximum of 320° for 25% 
unscheduled neck disability. This award is in lieu of all 
previous awards granted claimant for ' unscheduled neck dis- 

The awards for the right arm disability and the 
disability granted by the Determination Order of 
1978 are affirmed as is tht; balance of the' Referee's

ability. 
left arm 
June 26, 
order. 425'-



SAIF CLAIM NO.- PC 280775 July 11, 1979
#

FLOYD HOWARD, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination'

Claimant sustained a compensable injury to his left eye 
on November 27, 1970 while working for Fred Era Logging. The 
claim was first closed by a May 8, 1972 Determination Order 
with no award of permanent disability. At that time the 
doctor did warn of the possibility of a future .retinal 
detachment due to the injury.

Claimant saw Dr. Steele on September 8, 1978 with a 
large retinal detachment of the left eye. He underwent 
surgery on September 11, 1978 followed by a complicated 
post-operative course resulting from failure of the retina 
to reattach satisfactorily. Dr. Steele last saw claimant on 
December 14, 1978 and found his condition to be stable with 
little chance that his visual acuity.would improve. Claimant's 
vision was found to be "next to nothing" in the left eye and 
should be considered as total. '

By the Own Motion Order of May 21, 1979 .claimant’s 
claim was remanded to the Fund to be reopened as of September 8, 1978. ■ ■

The carrier on i'lay 10, 1979 requested a determination 
of claimant's present disability. The Evaluation Division 
of the Workers’ Compensation Department recommended that 
claimant be granted com.pensation. for temporary total disability 
from September 8, 1978 through December 14 , 1978., It also 
finds that claimant is entitled to compensation equal to 
100% loss of the left eye.

The Board concurs in this recommendation.

m

ORDER
Claimant is hereby granted compensation for temporary 

total disability from September 8, 1978 through December 14, 
1978 and compensation for 100% loss of vision of the left 
eye. These awards are in addition to any previous awards 
claimant may have been granted.

m
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SAIF CLAIM NO. BC 386039 July 11, 1979

RAYMOND A. HUTCHINS, CLAIMANT 
SAIF,iLegal Services, Defense Atty. 
Own Motion Determination

'Claimant su 
right' forearm an as a- 'tractor ope

I *•first closed on 
uled jlow back an 
forearm, and 10% 
tion entered on 
10% unscheduled 
right forearm.

stained a 
d left le 
rator for 
November 
d pelvis 
loss of 

June 13, 
low back

compensable injury to his pelvis, 
g on August 9, 1972 while working- 
a timber firm. The claim was 

2 , 1973 with awards for 25% unsched- 
disability, 15% loss of the right 
the left leg. A Settlement Stipula- 
1974 granted claimant an additional 
disability and 10% loss of the

jOn January 7, 1979 claimant underwent transurethral 
resection of the prostate for v/hich the Fund agreed to 
accent 50% liability. On March 28, 1979 an Own Motion Order 
remanded claimant's claim for the August 1972 injury to the 
Fundjfor acceptance and payment of compensation. Claimant 
was released for work on February 19, 1979 and Dr. Henrich 
found no residual problems remained as of April 6, 1979,

1;On June 7, 1979 the Fund requested a determination of 
claimant'.s present disability. The Evaluation Division of 
the Workers' Compensation Department recommends that claim
ant be granted compensation for time loss from January 7, 
1979 jthrough February 18, 1979 and no additional permanent 
partial disability. '

The Board concurs in this recommendation.
ORDER

Claimant is hereby granted compensation for temporary 
total disability from January 7, 1979 through February 18, 
1979, less time worked.

m
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SAIF CLAIM NO 235786 July 11, 1979

MELVIN D. LUTTRELL, CLAIMANT 
Collins, Velure & Heysell, 

Claimant's Attys.
SAIF, Legal-Services, Defense Atty. 
Own Motion Determination'

Claimant sustained a compensable injury on-March 18, 
1970 while employed by Klamath Road Departm.ent, whose car
rier was the State Accident Insurance Fund. The claim was 
accepted and closed initially by a Determination Order dated 
October 2, 1970 which awarded claimant compensation for 
temiporary total disability only. Claimant's aggravation 
rights have expired.

On July 7, 1978 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction 
pursuant to ORS 656.278 and reopen this claim. Claimant had 
also sustained an industrial injury on April 7, 1971 for 
which he had been awarded compensation equal to 48° for 15% 
unscheduled low back disability.-

On January 25, 1978 claimant requested a hearing on the 
propriety of the Fund's refusal to .pay for medical care and 
treatment relating to both the 1970 and 1971 injuries.

On August 17, 1978 the Board referred both matters to 
its Hearings Division to be heard in tandem. The hearing 
was held on December 5, 1978 before'Referee Kirk A. Mulder 
who entered his Opinion and Order on January 3, 1979 denying 
claimant's request for payment of medical bills and time 
loss and for penalties and attorney's fees 'but recommended 
to the Board that claimant's request for own motion relief 
be granted on the grounds that claimant's 1978 symptoms were 
traceable to the 1970 industrial;injury and that claimant's 
condition had worsened since May 1, 1974.

On. January 12-, 1979 the Board entered its Own Motion 
Order remanding claimant's claim for the March 18, 1970 
industrial injury to the Fund to be-reopened for the payment 
of compensation, as provided by law, commencing on November

25, 1977, the date claimant was hospitalized, and until the 
claim was closed pursuant to‘ ORS' 656.278, less time worked. 
The order also g.ranted claimant's attorney a reasonable 
attorney's 'fee in' the sum equal to 25% of the increased 
compensation for-temporary total disability granted claimant 
by, that order payable out of the compensation as paid, not 
to exceed $500.
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On May 30, 1979 Dr. Balme' indicated that claimant had 
returned to work in August 1978 and has continued working 
since that date. Claimant's job .allows him to remain seated 
while he runs the barker. Dr. Balme said that claimant ■ 
could continue at this type of work but that he would have 
to be careful if he took another job which required him to 
do heavy lifting or any vigorous twisting activities.

On June 7, 1979 the Fund reauested a determination of 1claimant's present condition. The Evaluation Division of 
the Workers' Compensation Department recommended claimant be 
granted additional time loss from November 25, 1977 through 
August 1, 1978 and no additional compensation for permanent 
disability..1

tThe Board concurs in this recommendation.
ORDER

total
1978,

Claimant is hereby granted compensation for temporary 
disability from November 25 ,- 1977 through August 1, 
less time worked.

Claimant's attorney has already been awarded a reason
able attorney's fee by the Own Motion Order of January 12, 
1979

WCB CASE NO 78-1398 Julv 11, 1979
pearl' (SUE) VAN BUREN MORRIS, CLAIMANT 
Franklin, Bennett, Ofelt &Joljles, Claimant's Attys,
SAIF,j Legal Services, Defense Atty.
Request for Review by Claimant

IRevj.ewed by Board Members Phillips and McCallister,
^ ■ ’Claimant seeks review by the Board of the order of the 

Referee which affirmed the Determination Order of February 
2, 1978 which had granted claimant 80° for 25% unscheduled 
low back disability. Claimant contends that she is per
manently and totally disabled.

Claimant was employed as an, inventory clerk and on Aug
ust 14, 1972 she was sitting on the floor inventorying mater
ial stored in a bottom drawer and wrenched her back' m.aneuver- 
ing the drawer. Claimant has not worked since this injury.
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Claimant had a prior back injury with subsequent fusion 
in_ the 1960’s and received an award of 100% loss function of 
an arm for that injury.

From this injury of"August 16, 1972 claimant was hospital
ized with a diagnosis of lumbar strain and probable cervical 
strain. 'She came under the care of ?Dr. Chuinard who prescribed 
physical therapy. ‘

In September 1973 claimant was hospitalized, underwent 
a myelogram and on Septebm.er 26 surgery for laminectomy with 
disc excision.

On February 24, 1974 pr. Chuinard reported that claimant 
had definite arthritic changes in her lumbar spine. He felt 
she could not return to any strenuous work-and recomm.ended 
retraining. -

Claimant was evaluated- at the Disability Prevention Cen
ter by_Dr. Van Osdel in March 1974. His report indicates a 
diagnosis of post status laminectom.y superimposed on a prior 
laminectomy and discectomy {related to her August 1972 injury

and an aggravation caused by an automobile-taxi collision 
of March 1973). A psychological evaluation revealed 
claimant to be a high school graduate with past work 
experience as a nurse's-aide, a medical assistant, cafe
teria cashier, barmaid, general office worker in a real 
estate office and comptom.eter operator. Claimant's I.Q. 
was average. Claimant was not motivated to work and felt 
devastated by her injury.

Claimant's complaints and severe symptoms continued and 
on May 3, 1974 she was hospitalized by Dr. Chuinard who per
formed.a differential spinal block. On May, 5 he performed 
a paravertebral lumbar sympathetic block at L-2 on the right.

Dr. Chuinard found claimant's condition stationary on 
May 17, 1974 and indicated she could return to her regular 
occupation.

A vocational rehabilitation counselor contacted the 
claimant but she told them she was too busy with physical 
therapy and that Dr. Chuinard wanted her to do nothing and 
so they closed her file.- In December 1974 claimant applied 
for social security disability,.

m
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Claimant was hospitalized i'n January 1975 and after a myel- 
gram she had surgery for laminectomy and right decompression 
L2rl^5. Thereafter she suffered several aggravating incidents; 
in July 1976 her husband struck her, in September 1976 she 
fell at home, in November 1976 she again fell at home injuring 
her right shoulder and right back.and in October 1977 she re
injured her back carrying a sack of proceries.I•On January 4, 1977 claimant was hospitalizea again and a 
myelogram revealed luiil^ar defect at L3-4 and cervical defect 
C5-6. On January 6, 1977 she underwent another laminectomy.
In addition a spinal fusion was done in an attempt to stabilize 
her lower back.

On October 6, 1977 claimant was evaluated by Dr. Pasquesi. 
In his opinion, claimant had benefited maximally from curative 
care.' Claimant has had back.problems of one kind or another 
for 25 years. She needed sedentary employment which would 
allow;her to stand part time. She must avoid repetitive bend
ing, stooping, twisting or any lifting of over'25 pounds.
Her condition was medically stationary with the total impair
ment rated by Dr. Pasquesi at 32% of the whole man.

[On November 2, 1977 Dr. Grewe • concurred.
|a Determination Order of February 2, 1978 granted 

claimant compensation for temporary total disability com
mencing in 19 72 until 19 77 and an award of 80for 25% un
scheduled disability.

;On October 13 
paedic Consultants 
chronic sprain, de 
overlay, tension t 
related to this in 
condition was medi 
to be permanently 
she could perform 
loss !of function o 
as moderate.

, 1978 claimant was examined by the Ortho- 
. Their diagnosis was L4-5 instability, 
generative disc disease L4-5-S1, functional 
remor both arms, cervical spondylosis un
jury, arm symptoms, also unrelated. Her 
cally stationary. She perceives herself 
and totally disabled but in their opinion 
limited to sedentary employment. Total 
f the low back due to this injury was rated

#

Claimant testified that she is unable to do anything.. 
She can sit only one hour-and if she sits longer she goes 
.numb .from the waist down, she limps, she cannot bend, she 
•cannot walk two blocks, she falls, she experiences hand 
numbness and headaches and is unable to perform even house
work .

The Referee found claimant has no motivation and was not 
permanently and totally disabled. He found her complaints 
and symptoms the same as prior to t.he 1972 injury. He af
firmed. the award granted by the Determination Order.
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The Board, on de novo review, after extensive- analysis 
of the medical reports in this case, finds that the injury of 
August 16, 1972 has resulted in a substantial loss of wage 
earning capacity. Claimant's impairment from this injury, 
was rated as moderate. Considering impairment together with 
other well-established factors considered in measuring extent 
of unscheduled disability the Board concludes that claimant 
is not permanently and totally disabled, but is entitled to 
an award of 50% loss of wage earning capacity.

ORDER
The order .of the Referee, dated January 11, 1979, is re

versed.
Claimant is hereby granted an award of 160° for 50% un

scheduled low back disability.
Claimant's attorney is hereby granted as a reasonable 

attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not' to exceed 
$2,000. , .....

SAIF CLAIM MO. ZC 381387 July 11, 1979
HOWARD NICHOLSON, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On January 26, 1979 the claimant, by and through his 
attorney, requested the Board to exercise its own motion 
pursuant to ORS 656.278 and reopen his claim for a compen
sable injury which he sustained to his back on July 18,
1972. Claimant, at the time, v;as working for Ross Brothers 
Construction Company whose carrier was the State Accident 
Insurance Fund. Claimant's claim was accepted and was closed 
on September 18, 1972 by a Determination Order which granted 
claimant' an award of 32° for 10% unscheduled back disability 
Claimant's aggravation rights have expired and he.seeks-own 
motion relief.

On January 30, 1979 the Board informed the Fund of- the 
request for own motion relief and requested it to advise the 
Board within 20 days of its position.with respect thereto.

•432-



#
Claimant's request for own;motion relief was supported 

by a medical report from Dr. N. J. Wilson/ dated January 19, 
1979, in which he opined that claimant's present condition 
was related to his June 18, 1972 injury and that although 
the osteoarthritis and degenerative disc disease were contri
buting to his present condition, claimant's present condition 
was a worsening of the industrial'injury. He recommended 
that |the claim be reopened.

I;The Fuiid responded on Feburary 7 , 1979, stating they 
wished to have claimant examined by Dr. Serbu. The examina
tion of claimant by Dr. Serbu was.aborted because of the 
refusal of Dr. Serbu to examine claim.ant while one of claim
ant's attorneys remained in the,examination room. Subsequently, 
it was arranged'''for claimant to be examined at the Orthopae
dic Consultants. The Board advised all parties that it 
■would hold its decision on claimant's request for own motion 
relief in abeyance pending receipt of a report'from the 
Orthopaedic Consultants.

;0n June 29, 1979 the Board received from the Fund a 
report from the Orthopaedic Consultants which stated that 
claimant's condition at that time was not stationary and 
they would recommend that his claim be reopened for decompres
sion lof the lower lumbar areas of the spinal cord as recom
mended by Dr. Wilson. This report was accomipanied by a 
letter which stated that, based upon this report, the Fund 
would not oppose reopening the claim.

1'The Board, having given full consideration to Dr. 
Wilson's recommendation and the corroboration thereof by the 
physicians at the Orthopaedic Consultants, concludes that 
claimant's claim should be reopened as of April 5, 1979, the 
date Dr. Wilson recommended in his report that a lumbar 
myelography and consideration of decompression myelography 
be carried out. Claimant shall be paid compensation, as 
provided by law, from that date and until his claim is 
closed pursuant to the provisions of ORS 656.278.

The Board further concludes that claimant's attorney 
should be awarded as a reasonable attorney's fee for his 
services a sum equal to 25% of such compensation as claimant 
may receive as a result of this order, payable out of said 
compensation as paid, not to exceed a maximum of $750 if 
only for temporary total disability, but to a maximum of 
$3,000 compensation is granted for both temporary total 
disability and permanent partial disability.

IT IS SO ORDERED.
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SAIF CLAIM NO. BC 187017 July 18, 1979 m
CLIFFORD NOLLEN, CLAI.MANT 
Emmons, Kyle, Kropp &

Kryger, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Order

Claimant sustained a compensable injury on May 28,
,1969. By a Board's Own Motion Order, dated June 25, 1979, 
the Board denied claimant's request to reopen his claim 
based on the fact that there was’ not sufficient evidence 
before it to justify such reopening.

On July 2, 1979 claimant, by and through his attorney, 
requested that this matter be set for, hearing together with 
a 1977 claim which is presently pending before the Hearings 
Division. The Board, al'ter thoroughly considering the evidence before it, concludes that there still is not enough 
medical evidence and a hearing is not justified. Claimant's 
request to have a hearing oh' the merits of his request for 
own m.otion relief must be denied.

I
IT IS SO ORDERED.

CLAIM NO. 05 E 910442
'RICHARD REPIN, CLAIMANT 
Steven Yates, Claimant's Atty.
Gray, Fancher, Holmes &

Hurley, /Defense Attys.
Amended Own Motion Order

July 11, 1979

On Janua^ 12, 1979 an Own Motion Order was entered in 
the above entitled matter which directed the employer and 
its carrier to reopen claimant's claim, for the payment of 
compensation, as provided by law, commencing on the date 
claimant was hospitalized for surgery recommended by Dr. 
Donald T. Smith.

On April 30, 1979 the Board was advised that Dr. Thomas 
L. Gritzka, who had examined claimant subsequent to the 
issuance of the Own Motion Order, contemplated extensive 
diagnostic procedures prior to the surgery. Claimant, by 
and through his attorney, requested a modification of the 
Own Motion Order with respect to the payment of compensation 
for temporary total disability during the proposed' diagnos
tic procedures. ■
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On May 9, 1979 the Board asked to be informed of the 
date Dr. Gritzka planned to commence his diagnostic proce
dures,. The attorney for the employer and its carrier was 
notified.by a copy of that letter to respond, stating their 
position relating to the commencement of payment of time 
loss.'

'On June 28, 1979 the Board was advised by claimant's 
attorney that claimant would be .hospitalized on. July 19,
1978 under the instructions of Dr. Gritzka. The Board has 
not heard from the employer or its carrier and, therefore', 
assumes that it has no opposition to claimant's request.

The Own Motion Order entered on January 12, 1979 in the 
above; entitled matter shall be amended by deleting 'therefrom 
the first paragraph on page two of said order and inserting 
in lieu thereof the followinc:

m

'i'Claimant's claim is hereby reopened for the 
payment of compensation, as provided by law, 
commencing on July 9, 1979, the date claimant 
is hospitalized for the procedures recommended 
by Dr. Gritzka, and until the claim, is closed 
pursuant to the provisions of ORS 656.278 ,less 
any time worked during that, period."

I

In all other respects the Own Motion Order entered in 
the above entitled matter on January 12, 1979 shall be re
affirmed and republished.

IIT IS SO ORDERED.

CLAIM NO. AK 30A>
CARROLL ROBERTS, CLAIMANT 
Kilpatricks & Pope, Claimant's Attys. 
Corey, Byler & Rew, Defense Attys.
Own Motion Order

July 11, 1979

#

On May 25, 1979 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction 
and reopen his claim for an industrial injury sustained on 
October 24, 1972 while working for Shockman Concrete. Claim
ant's claim was initially, closed by the August 10, 1973 
Determination Order which granted him compensation equal to 
J.6° for 5% unscheduled disability.
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In 1975 claimant's condition worsened and in January 
1976 the carrier denied responsibility for his aggravation 
claim. A stipulation was approved ;in October 1976 granting 
claimant an additional 22.19% for his unscheduled disability.. 
Claimant contends that since thcMtime of this stipulation 
his condition again has worsened and he is permanently and- 
totally disabled. Attached to his petition for own motion 
relief were a number of medical documents, the most recent 
of which was two years old'. . • Ciaimant requested a hearing be 
set to determine his current disability.

On May 30, 1979 the Board,advised the carrier of claim
ant's request and asked it. to inform the Board of its position 
with 20 days. On June .25, 1979 the carrier indicated it 
felt claimant was not entitled to any further compensation, 
but it would not oppose a hearing on the issue.

The Board, after considering the evidence before it, 
concludes that it would be in the best interests of the 
parties involved if this' m.atter'were set down for a hearing.

Therefore, the request for own motion 'relief is referred 
to the Hearings Division to take evidence on claimant's 
current condition and determine if his disability has worsened 
since the approval of the stipulation in October 1976. Upon 
conclusion of the hearing the Referee shall cause a transcript 
of the proceedings to be prepared and submitted to the Board 
together with his recommendation regarding claimant's request.

#

, WCB CASE NO. 78-'6186
WILBUR SHOPTAUGH, CLAIMANT 
Thwing, Atherly & Butler,

Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys. 

Request for Review by Claimant

July 11, 1979

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review by tne Board of the order of the 

Referee which found claimant was not permanently and totally 
disabled b.ut awarded him, 48° for 25% loss of his left [sic] 
arm.

436-



o I ' " ^ i 'iciaimant was employed asdriver for Loomis Armored Car 
Servi'ce and on May 19 , 19 76 he was shifting gears when his hand Islipped and his elbow hit the air conditioning console. 
Claimant continued to work and .finally saw .Dr. O'Dea on May
26. The diagnosis was bone spur.

Claimant was released for regular work on vTune 8, 1976. A 
Determination Order of July 12 granted him time loss only.I • ■ ' *\ ' ■ ’ ,

,0n October 21, 1976 claimant was hospitalized and Dr. 
Roberjtson performed surgery for neurolysis of the ulnar nerve 
and excision of the medial epicondyle. 'Dr. Robertson released 
claimant for work on January 28, 1977.

t ■ •iln March 1977 claimant was examined -by Dr. Mundall who 
diagnosed- bilateral carpal tunnel syndrome.

In April 1977 Dr. Robertson opined that claimant was un
able to effectively perform his^regular job and recommended
retraining.1IiThe claimant was then examined at the Disability Prevention jCenter by. Dr. Halferty. claimant told him he had made 
three trial attempts to return to work but he could not lift 
the money bags. While at the Center 'claimant underwent a 
psychological evaluation by Dr.!Loeb. -His opinion was that 
claimant was quite straightforward in his desire to obtain

80% o'.f the prior wages in order ,to retire and devote his 
energies to his hobbies. The doctor felt claimant would 
pursue this goal until he decided v;hether he could accom- ' 
plish' it or not and then he would return to work or retire. 
The vocational team found claimant was not a vocationally 
handicapped worker.'

' . ■ *
On September 23, 1977 Dr. Robertson reported claimant's 

condition was now medically stationary.
i ; * ^On May 24, 1978 claimant was examined by the Orthopae

dic Consultants with chief complaints being constant pain in 
the right elbow, forearm., hand and second and fifth fingers. 
The physicians found the range of motion of claimant's elbow, 
wrist, and fingers was normal. The diagnosis .was periphera] 
neuropathy, etiology unknown, possibly related to claimant's 
prior; alcoholism with multiple entrapment neuropathies of 
both upper arms, marked functional overlay and right medial 
epicondylitis, mild. Claimant's condition was stationary 
and he could return to his regular occupation. Total loss of 
function of claimant's right arm was mild.
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On July 28, 1978 a Second Determination Order granted 
5% loss of the right armiwith. compensation for temporary m
total disability through September 23, 1977.

On December 12 , 19 78 Dr; r.obertson reported that he felt
the Orthopaedic Consultant 
was a fair one. i

assessment of claimant's condition

Claimant had had a prior right arm injury in the 1970's. 
Claimant testified he can' ti open ;.jars, he is unable to swing 
a hammer and he has no grip., ‘ ■

The Referee found that 
ant was perm.anently and rot 
lacked any motivation tO' re 
find that claimant's loss o 
than that awarded by the De 
25% loss of the left [sicij

the evidence failed to show claim- 
ally disabled and he felt claimant 
turn iio v/ork. The Referee did 
i: function of the arm. was greater 
rermination Order and granted him 
arm; • \i f

The Board, on de ncvo 
reports indicate claimant h 
titive movements with his r 
he not perform heavy liftin 
that claimant has only 75%■

review, concludes that the medical 
as difficulty in performing repe- ightiarm and it was recommended that 
g> Therefore, the Board concludes 
use -of’ the right arm remaining.

ORDER
The order of the,Referee, dated January 15, 1979, is 

affirmed with this correction: jclaimantis granted 48°
for 15% loss of the ri.ahtlarm.

WCB CASE NO. 78-7449 July 13, 1979
CLAI-^IANT 
Caruso,

VICTOR A CAPIDIFERRO,
Welch, Bruun, Green &

Claimant's Attys. ••’
Lang, Klein, Wolf, Smith,' Griffith 

& Hallmark, Defense Attys; 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
The claimant seeks reviev; by the Board of the Referee's 

order which approved the-defendant's denial of claimant's 
claim for"an "allergy reaction to materials being handled, 
eye irritation , swelling ‘of'hands, nasal irritation", m
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m Claimant was employed by-;€h'e_ def endant on November 1,
1977 as a floral designer. It was necessary in making floral 
designs to use dried, silk and-artificial flowers. In Dec
ember' of 19 77 claimant began to ■dev_elop sym.ptoms including 
irritation of his eyes and inflammation.

On March 24 , 1978 he saw Dr. i\nderson, complaining of 
these! symptoms which claimant stated he had never had before. 
When claimant was away from his work he had no symptoms.
Dr. Anderson di'agnosed irritative allergic con junctivitis.
On March 20, 1978 claimant filed a claim which initially was 
accep!ted by the defendant as a disabling occupational di
sease,,

IDr. Anderson referred claimant to Dr. James Baker, an al
lergist, who, on September 12, 19,78, gave claimant certain 
skin tests which indicated that claimant had positive reac
tions- to dog fennel, sage, false,and short ragweed. These 
are either species that he works ;directly with or are in the 
same tamily as many of the plants with which he works.” Dr. 
Bakerj stated claimant experienced not only' positive skin 
tests[ but also had a mild systemic reaction. Based upon 
claimant's history and positive ;skin tests Dr. Baker felt 
that iclaimant had allergic conjunctivitis and could not 
work in an area in which'he was exposed to dried flower ar
rangements. He suggested retraining claimant for a job in 
a different environment.

Claimant continued to work !until July 4, 1978 although, 
apparently, he suffered an injury to his right leg in May 
1978. There is no claim for this injury in the record, 
however, the Referee refers to the injury in his order, i.e., 
claimant, at the time of the hearing,- was still drawing com
pensation for temporary total disability for his knee in
jury.

After claimant was terminated in July 1978 he drew un
employment compensation and has applied for Social Security 
retirement. Claimant was 62 years old when he was examined 
by Dr. B£iker. !

Claimant testified he had been a floral designer for 49 
years, working in Arizona and southern California before 
coming to Oregon in 1977. Before claimant came to Oregon 
he was known as Victor de Marinis; he changed his last name 
to Capidiferro on his arrival in Oregon.-

The Referee found that the .reports of Dr^ Baker clearly 
established that claimant has had an allergic reaction to 
certain plant materials but claimant had failed to prove 
the symptoms from which he suffered were causally related 
to his work activities with the defendant.
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The Referee expressed his opinion that claimant was com
pletely unreliable insofar as his.credibility was concerned 
and set forth in his order the reasons for this opinion. m

The Referee concluded that without claimant's testimony 
or the information he gave to Dr.,Anderson and Dr. Baker, 
claimant would not have a case. To; prevail claimant would 
have to present legal evidence that’his allergies did not^exist 
when he commenced work ; he would .have to present legal evidence 
that some of the materials with .‘Which he was working were m.a- 
•terials to which he had been found; to be allergic. The Ref
eree found no such evidence' on e|ither, therefore, he concluded 
that claimant had failed',to establish legal causation.

The Board, on de novo review, agrees with the Referee's 
conclusion that claimant has not established that his aller
gic reactions are attributable 't-o. his work environment at the 
defendant's place of employm.ent.

I I 'The evidence indicates that claimant is less than credible 
and, therefore, if his testimony must be considered suspect

then the opinions expressed by Dr. Anderson and Dr. Baker, 
both of whom relied upon histories given by claimant, must, 
be equally questionable.- The evidence reveals that the 
"history" .given to Dr. Baker'by the claimant was inaccur
ate, therefore. Dr. Baker’s;opinion as to causation 
cannot be given any weight. j *

The Board concludes that claimant has failed to prove he 
has sustained a compensable occupational disease and that 
his claim was properly denied.

ORDER
The order of the Referee, dated January 17 , 19 79-, is af

firmed.

#
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m I • ■ WCB CASE NOS. ,,.7:8.-2427j WCB CASE NOSi'"‘V-t8^4946
I IJ. d: carter, claimant Evohi F. Malagon, Claimant's At;ty, 

SAiri Legal Services, Defense Atty. 
Own Motion Order

July 13, 1979

jClaimant had suffered a compensable injury to his shoulder 
and back on October 19, 1967 and his claim had been initially 
closed by a Determination Order' dated November 20, 1967 which 
awarded no compensation to claimant.

[subsequently, the claim was reopened after a hearing and 
the claim was remanded to the State Com.pensation Department 
for medical care and treatment as recommended by Dr. Cherry.
The claim was again closed by a Determination Order dated July 
28, 1972 which granted claimant compensation equal to 35% un
scheduled neck and back disability.

|ln May 1973 the claim was again reopened to allow claim
ant to undergo multiple surgeries performed by Dr. Kloos and 
Dr. Cherry. The last surgery was a lumbar laminectomy and 
fusion which was performed on September 10, 1974. Since that 
date iclaimant has been seen by other physicians all of whom, 
state that he is still unable to return to work but is medi- 
callyj stationary.

On March 8, 1978 a determination of claimant's present 
condition was requested and on June 6, 1978 the Evaluation 
Division of the Workers' Compensation Department recommiended 
claimant be awarded additional compensation equal to 15% un
scheduled neck and back disability and additional compensation 
for temporary total disability from May 1, 1970 through April 
21, 1;9 78. The Board concurred in the recommendation and on 
June '22, 1978 issued its Own Motion Determination which granted 
claimant the recommended compensation.

iOn June 28 , 1978 claimant, ;by and through his attorney, requested a hearing on the Own Motion Determination, contending 
that the claim should have been closed pursuant to the provi
sions! cf ORS 656.268 rather than 656.278. ORS 656.278(3) pro
vides' that the claimant has no appeal from the Own Motion Deter
mination if claimant receives an increased award of compensa
tion.'

At the present time, the claimant, by and throiujh his 
attorney, has also requested a hearing on the propriety of 
the denial by the Fund dated March 1, 1978 (WCB Case No.-' 
78-2427). The request for a hearing based on the alleged 
improper claim closure by the Bo’ard .has been designated as 
WCB Case No. 78-4946.
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The Board concludes that in the interest of all parties 
concerned it would be best, to resolve the issue of proper 
claim closure at the time the' propriety of the denial of 
claimant's claim by the Fund >is determined.

Therefore, Referee Douglas W‘. ' Daughtry, to whom the hear
ings were originally assigned,. is instructed to make a deter
mination on the issue of i whether, i-'laimant's claim for his 1967 
injury should now be closed pursuant to the provisions of 
ORS 656.278 or if claimant Istill, has the right to have his' 
claim closed pursuant to ORS '656’. 268.

If the Referee determines that the sole .remedy available 
to claimant under the circumstances of this case is the provi
sions of ORS 656. 278, he shall .cause a transcript of the pro
ceedings to-be forwarded to the 'Board together with his recom
mendation that the Own Motion Determination entered on June ,22 , 1978 was proper. I^f' he determines that claimant is en
titled to have his claim closed^pursuant to ORS 656.268 then 
he shall, based upon all of'the evidence received, enter his 
Ppinion and Order pursuant!to ORS 656.289.

WCB CASE NO. 
WCB CASE NO.

78-5224
78-7814

Julv 13, 1979

CEOLA CONARD, CLAIMANT 
Doblie, Bischo-ff & ,Murray, 
Claimant's Attys.

SAIF, Legal Services.., Defense Atty. 
Request for Review by the SAIF'.

Reviewed by Board Members Phillips and McCallister.
•The State. Accident Insurance'Fund requests Board review 

of the Referee's order which .granted claimant compensation 
equal to 40.5 degrees for 30% loss of the left foot, in lieu 
of the compensation previously,granted claimant by the 
Determination Order, and;als9 granted claimant 32 degrees 
for 10% unscheduled low,-back disapi-lty.

• i ‘ ;Claimant originally' filed a claim for an injury occurring 
sometime in June 1977 when she fell and injured her left 
ankle. However, it appears she missed no time from work nor 
did she seek any medical .treatment.

Claimant was employed by Cayeman Lumbar Company-as a 
head stacker and on July 20 , ' 1977^' she developed a backache 
and stumbled injuring her>left- ankle.
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m ;.Dr. Kendall, claimant's treating orthopedic physician, 
diagnosed acute lumbosacral •'s*i:raih and contusion os calcis 
left! Claimant's treatment was conservative. On March 6, 
1978;Dr, Kendall reported claimant could not return to her regular occupation but her ankle condition was medically 
stationary. On May 26, 1978 Dr. Kendall did a final examina
tion j of claimant's back and diagnosed mechanical low back 
painisecondary to exogenous obesity. Claimant had no perman
ent back residuals. • .

'Claimant testified that she worked for awhile in the 
hop yard and that bothered her back; she also did some 
painting on the outside of her small cafe which caused her 
some jpain and swelling in the ankle and some low back distress 
She said that she could not sit for prolonged periods of 
time land that she has pain and weakness in her ankles which 
prevents her from walking at any rapid pace or on irregular 
ground.

'On June 2, 1978 a Determination Order granted 6.5° for 
5% loss of the left'foot.

i

On June 19 , 1978 a Determination Order granted'claimant 
timejloss only on her back claim.

jThe Referee found that the medical record was quite 
sparse as it related to claimant's back condition, however,' 
in July 1977 Dr. Kendall did diagnose a lumbosacral strain 
and noted that claimant was at that time suffering moderate 
distress.

i

^Claimant testified that for a number of years she 
weighed between ,175 and 185 pounds, however, Dr. Kendall had 
repeatedly recommended that claimant lose weight. In his 
evaluation of claimant's back condition in May 1978 he 
indicated that claimant's weight gain probably precluded her 
from having a normal or pain-free back in the future. He 
said .claimant has suffered no permanent disabling injury as 
.a result of her industrial care.

The Referee did not agree with Dr. Kendall’s opinion 
that 'claimant’s weight gain was a contributing factor to her 
inability to return to heavy work. He found the degree of 
limitation in the functional usefulness of claimant's foot 
for support and maneuver to be significantly higher than the 
5% heretofore awarded claimant by the Determination Order of 
June .2, 1978. He concluded that the degree of physical 
impairment of claimant's back was not very severe, but he 
disagreed v;ith Dr. Kendall's ultimate conclusion that claimant 
had suffered no permanent disabling injury as a result of 
the industrial injury and that her low back problem was due 
primarily to obesity.
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The Referee concluded that claimant would probably 
never have a normal or pain-rree pack and that it should be• 
attributed, not to her obesity, but to the industrial injury 
Therefore, he awarded her 32'degrees for 10% of the maximum 
for unscheduled disability. j

The Board, on de novo review, finds no medical evidence 
to support an award for unscheduled disability. The Board 
accepts Dr. Kendall's assessment. of claim.ant's back problem. 
The Board suggests that claimant be referred to the Field 
Services Division of the Workers'. Compensation Department 
for job development rather than vocational rehabilitation.

I
With respect to the award for the left foot, the Board 

finds that the award made by the Determination Order of 5%

is too low, however, it does not feel that claimant has lose 
30% function of the left foot and would, therefore, reduce 
the award for the scheduled member to 20% of the maximum.

m

ORDER
The order of the Referee,- dated November 29 , 1978, is 

modified.
Claimant is awarded 27 degrees' for 20% loss of the left 

foot. This award is in lieu of ‘the awards m.ade by the Referee 
for both scheduled and unscheduled disability. ;•

The Referee's order, in all other respects, is affirmed.

WCB CASE NO 78-9157 July 13, 1979
JAMES CYPERT, CLAIMANT .
Richardson, Murphy & Nelson,
Claimant's Attys.

Roger Warren, Employer's Atty.
Velure & Heysell, Defense Atty.
Request for Review by Claimant

i

Reviewed by Board Members Wilson and McCallister.
Claimant seeks review by the Board of the Referee's 

order which approved the November 13, 1978 denial by the 
carrier of claimant's claim for a compensable injury.

The only issue is whether claimant suffered a compensable 
injury while employed by'Marco Plumbing Company.
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# 'Claimant, cit the time of .the . hearing, was a 36-year-old 
graduate from the University df''.’Washington. Between June 
1965 jand 1976 claimant was' engaged primarily as an insurance 
salesman. He had had some plumbing experience while in 
college and he took a short course in plum.binq in Albu
querque, New .Mexico which allowed him to obtain a journeyman 
plumber's license.

#

jClaimant worked in Albuquerque -between 1976 and 1977 
and then went to Las Vegas where he first worked approximately four jraonths for Larkin Plumbing'as a journeyman plumber.- He 
then worked for Bronze Construction Company. On May 10,
1978 while working for Bronze he injured his low back. He testified that his back continued to bother him for about 
two-and-a~half wee'^s and he finally saw Dr, Hito on June 16,
1978 , 
unabl 
work i

time

.nearly five .weeks after the incident. Dr. Hito was 
e to find symptoms severe enough to keep claimant from 
ng.
On June 23 , 1978 claiirLant returned to Dr. Hito who this
felt claimiant needed an additional week of rest. 

Claimant had not worked between the two visits to Dr. Hito
On July 5, 1978 Dr. Hito released claimant with instructions to do* exercise for his low back.'

• Claimant decided to move to Portland and he packed his ' 
belongings and d.rove-from Las Vegas to Portland; apparently, 
this [caused no back problems. Claimant worked for a week for 
Burfijtt Plumbing and had no injuries nor did he complain of 
any back problems while he was there. During July he went 
to work for Marco Plumbing Company but was laid off'on 
August 21, 1978 -because of lack of work. He worked for 
Modern Plumbing commencing the following day and continued until! September 1, 1978. Claimant's work at. Modern Plumbing 
involved the laying of foundation that required bending and 
stooping. Claim.ant worked an excess of 40 hours a week 
while employed by Modern and completed the foundations for 
two or three houses during the week of August 24 through 
August 30. ■ ■

!ln August 1978 claimant had obtained a refill of a 
prescription for pain medication'which, according to the 
Refer,ee, was for the May 10 , 1978 accident in Nevada and for a re-'injury while moving water Heaters while working for 
Marco'.
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Although there is no evidence in the file to corroborate 
this statement, claimant said he returned to the University 
of Oregon Health Science Center on September 5, 1978 after 
resting over the Labor Day holiday and three doctors told 
him to lie flat on his back' for tv;o to three weeks. Claimant 
went to Olympia where his sisit'er lived and rested.. Claimant 
testified that before he left; for'Olympia he stopped by and 
discussed the matter with’his attorney and asked him to 
obtain a claim form for Marco • Pl'drabing.

• ' • t . <Claimant was seen by Dr. Borman', an orthopedic physician, 
on' September 22, 1978. ‘ He was also' seen in consultation by 
Dr. Aversano. He was hospital!zed - from September 22 to 
September 29 , 1978 and underivent a lumbar myelogram. After 
his discharge he received acupuncture which apparently 
improved his condition. In' October 1978 he was seen by Dr. 
Utterback who stated that claimant told him he continued to 
have the same radicular-type pairi chat he had first developed 
when employed by Bronze -in ,Las Vegas on May 10 , 1978. He 
told Dr. Utterback that his physician in Las Vegas had found 
no neurologic deficit to .support the pain distribution when 
he diagnosed a herniated nucleus pulposus. Dr. Utterback 
felt that lack of neurologic defipit is not unusual with an 
early ruptured disc; many 'will improve markedly with improved 
treatment. He thought this would'explain claimant's•ability 
to return to work for a period of time prior to the first of 
September. Dr. Utterback emphasized that his documentation 
o£ the chronology of eyents’was entirely based on information 
given him by claimant. ■ Base'd' upprU Dr. Utterback's report, 
the claim was denied on November: 13 , 1978.

,• ■ The Referee, relying primarily on Dr. Utterback's 
report, -found that the denial'cf claimant's claim for a new 
injury sustained while working -for'Marco should be upheld.
It was his opinion that claimant had suffered an aggravation 
of his- Nevada injury. Only six'.weeks had elapsed between 
the time claimant was released-by- pr. Hito and the date of the alleged incident at Marco, and' in the Referee's opinion, 
that was not sufficient time to'convincingly insulate the 
Nevada accident. He was more persuaded that any activity 
claimant might engage in, on or off, the job would preci
pitate what eventually was going ‘to happen as a result of 
the herniated disc which had occurred in Las Vegas, Nothing 
had occurred on the job with Marco which was serious enough 
to cause a new injury nor was the evidence convincing that 
claimant was relatively stable betw'cen incidents. He upheld 
the denial.
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m
j The Board, on de novo review,, affirms the conclusion 

reached by the Referee.- Claimant contends that he sustained 
a new injury on August 18, 1978.when he had to move some 
water heaters. Claimant admitted that the lifting of such 
water.heaters was not very strenuous and that he accom
plished the task with the help of a dolly and the assistance 
of two co-workers. Although claimant testified that he 
began experiencing low back pain the following day, he did 
not report such injury to Marco;Plumbing, In fact, claimant 
returned to work on the following Monday and moved other 
water heaters and apparently experienced no back pain. It 
was on that day, August 21, that claimant was laid off due 
to lack of work at Marco. There was no explanation offered 
by claimant for his failure to report the alleged low back 
injury to Marco at the time of its occurence. Claimant 
stated that he had v/aited to seek medical attention, 
because it was not convenient for him at the time of the 
alleged injury to see one.

that
The Board concludes that claimant failed to establish 
the alleged incident on August 18, 1978 constituted a

compensable injury.
The case presently before the Board falls squarely within the rule enunciated in Calder vs. Hughes & Ladd, 23 

Or App 66 (1975), and Gardner vs. Underwriters Adjusting Company,
27 Or App 433 (1976). In each of these cases claimant had 
sustained an earlier compensable back injury and had filed a 
claim for aggravation. ' In neither case did the claimant 
meetjhis burden of showing that;the subsequent injuries constlituted a compensable aggravation of the initial injuries.
The second incident, in both cases, merely precipitated the condiition which was rendered inevitable by the first compensable 
injury. ' -

1(1 ' ..The Board concludes that in the case before it claimant 
suffered an injury while working in Las Vegas, Nevada in May 
1978;, that following the in j ury . claimant was able to return 
to work and did so after he returned to Oregon. The alleged 
incident of August 18, 1978, if|it did happen (and claimant 
has failed to establish by a preponderance of.the evidence 
that 'there was actually an incident on August 18, 1978 which 
could have caused an injury to his back), was merely a 
recurrence of the May 1978 injury and did not contribute in 
the sjlightest degree to the causation of' claimant' s 'disabling 
condition.

m
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Claimant’s present•condition might represent an aggrava
tion of his,industrial injury sustained in Las Vegas^ Nevada, 
The evidence indicates that claimant requested the Nevada 
Industrial Commission to reopen riis claim but the request 
was denied. This Board can speak 'only to the claim filed 
for the alleged injury of'August 18j 1978. It concludes, 
based upon the total evidence', ‘that claimant did not suffer 
a new intervening industrial ' injury on August 18 , 1978 while 
in the employ of Marco Plumbing'Company, The denial must be 
affirmed.

#

ORDER
The order of the Referee, dated January 12, 1979, is 

affirmed.

CLAIM NO. 05X-007065 July 13, 1979
ROYCE EMBANKS, CLAIMANT 
Welch, Bruun, Green &

Caruso, Cliamant.'s Attys 
Own .Motion Order

On June 1, 1979 claimant, by and through his attorney, 
petitioned the Board to’ convene .a hearing under its own 
motion jurisdiction granted pursuant to ORS- 656.278 for the 
purpose of reopening his claim ,fcr an occupational disease 
or injury which he alleged he sustained while employed by 
Floyd Summers Construction Company. Claimant had filed a 
claim and it had been denied by-the carrier, Argonaut Insur
ance Company. The petition states-,that in the summer of 1968 
claimant began to develop severe’respiratory problems for 
which he was hospitalized. Claimant was last employed in 
June 1969. Since that date he’has been hospitalized for the 
same respiratory condition'in several hospitals, including 
the hospital at the University of Oregon Medical School.

Claimant alleges that he is permanently, and totally 
disabled and that such disability ;is directly related to his 
occupational disease. He has furnished the Board medical 
documentation including a report’from Dr. Boots, the initial 
treating physician for claiiriant in- 1968. This report, dated 
October 6, 1968 and addressed to*claimant's attorney at that 
time, expressed Dr. Boots' conclusions that claimant suffered 
from an occupational disease arising from the inhalation of 
rock dust, that the disease arose-o\it of the' course of his 
employment and that, at the date of the letter, claimant's 
disability was- in the active stage and was a total disability.

m
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m On June 5, 1979 the Board asked Argonaut Insurance 
Company to inform the» Board orbits position with respect to 
the request for own'm.otion relief, a copy of which had been 
furnished to the carrier by. claimant's attorney. No response 
has been received as of the date of this order.

The^'Board concludes the evidence now offered fails to 
prove that the original denial was, erroneous. The original 
denial was' for the condition of silicosis and the medicals 
furnished do not adequately support a claim for that condition 
at the present time. The medicals would support a claim for 
chrohic pneumonitis and lung fibrosis initiated by exposure 
to oil laden particles and would be sufficient to support a 
new claim, however, five years have expired since claimant's 
dTsability commenced, therefore, such a claim would not be 
timely under the provisions of ORS 656.807(1).

'The Board concludes that there is not sufficient justifica
tion! for exercising its own motion jurisdiction and cJ.aimant's 
request for an own motion hearing must be denied.

,IT IS SO ORDERED.

#

■ CLAIM NO.
TOM O^. KEEN, CLAI.MANT 
Own Motion Order

U-11807 July 13, 1979

On January 11, 1971 claimant suffered a compensable 
injury to his left knee. The claim was accepted and closed 
and claimant's aggravation rights have expired.

On April 25, 1979 claimant was examined by Dr. Richard 
E. James who filed his report based on said examination with 
Industrial Indemnity and requested that the claim be reopened. 
Because claimant's aggravation rights have expired, the 
carrier forwarded Dr. James' report to the Board with a 
cover letter which stated that, based upon the medical 
evidence, it would have no objections to reopening the 
claim, ■ '

The Board, after considering Dr. James' report which 
indicates that claimant's condition is related to his 1971 
industrial injury sustained when he fell off a hay wagon at 
the ranch at which he was working and that it was now neces
sary for claimant to have a posterior medial meniscectomy to 
remove a probably retained posterior medical horn which has 
been the cause of claimant's present condition, concludes 
that there is basis'for reopening claimant's claim.
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ORDER
Claimant's claim for an industrial injury sustained on 

January 11,. 1971 while employed by Alpine Angus Ranch, whose 
carrier was Industrial Indemnity' Company, is hereby remanded 
to said employer and its carrier to be accepted and for the 
payment of compensation, as'provided by law, com.mencing on the date claimant is hospitalized |by Dr. James for the 
proposed surgery and until the claim shall be closed pursuant 
to the provisions of ORS 656.278. ’■

WCB CASE NO. 78-5120 July 13, 1979
In the Matter of the Compensation of
KETURA HAYNES, CLAIMANT
W. Eugene Hallman, Claimant's Atty.
Frank A. Moscato, Employer's Atty.
Settlement Stipulation '

Based upon the stipulation of the parties that the same 
may be so done and in appearing to the undersigned Workers' 
Compensation Board member that the -same would be a proper 
disposition of the Request for Hearing now pending herin, it is

ORDERED:
(1) Claimant was awarded 45 percent unscheduled dis

ability for her hernia by Opinion and Order of Referee Leahy, 
dated April 24, 1979. On May 22, 1979, claimant filed a Request 
for Review of the referee's Opinion and Order to the Workers' 
Compensation Board.

(2) The employer, Marlette Homes, and its insurance 
carrier, The Home Insurance Company, hereby agree to pay 
claimant an additional 5 percent unscheduled disability,for her 
hernia making her total award of 50 percent for 160 degrees 
unscheduled disability.

(3) Claimant's attorney shall receive a fee of $350.00 
payable in addition to this settlement and not out of the 
compensation paid to claimant.

(4) The pending Request for Review before the Workers' 
Compensation Board in this matter shall be dismissed with 
prejudice.

m
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WCB CASE NO. 
WCB CASE NO:.

78^4305
7,8t5090.

Julv 13, 19.79

LEROY E. LEEP, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn &| 

O'Leary, Claimant's Attys.
Velure & Heysell, Employer's Attys. SAIF,^ Legal Services, Defense Atty. 
Paul [L. Roess, Defense Atty.
Request for Review by Claimant .

Reviewed by Board Members Wilson and Phillips.
I

^Claimant seeks review by the Board of the Referee's 
order which affirmed both the denial of claimant's claim - for 
aggravation by Mission Insurance dated May. 12 , 1978 and' the 
denial by the Fund of claimant's claim for an alleged indus
trial injury sustained in September 1977 dated June 27, '
1978Ji / ; . • .jciaimant, while working as a truck driver., for West 
Coast Trucking, whose carrier was Mission Insurance, filed a 
claim for a low back strain incurred on June 16, 1975 when 
he slipped and fell in the bed of his truck. The claim was 
accepted as a non-disabling injury and subsequently was 
closed administratively without'the entry of a Determination 
Order. Claimant quit working about six weeks after the' 
injury and bought his own automotive repair business and 
continues to own and operate it; His workers' compensation 
coverage has been furnished by the Fund.

jciaimant had a prior back injury with subsequent surgery 
■in the early 1960's.

,On April 29 ,. 1976 claimant was seen by Dr. Campagna, 
complaining of low back problems and pain which radiated 
into his legs. He told the doctor that his condition had 
gradually worsened since June 1975. Dr. Campagna diagnosed 
a severe nerve root compression .secondary to a recurrent L5 
disc 'problem. Claimant received conservative treatment and 
by June he was much improved.

’On September 12, 1977 claimant again saw Dr. Campagna 
complaining of problems with his low back and left leg. He 
said he had been able to tolerate these symptoms until'

approximately two weeks before when he had strained his back 
while! lifting at work. He a.Lso told Dr.- Campagna that he 
had strained his back about 50 times during the prior year. 
After a myelogram, Dr. Campagna performed- a lumbar laminec
tomy and excision of the old scar on September 16, 1977.
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On September 21, 1977 Mission Insurance reopened the 
1975 claim and began paying claimant benefits for time loss. 
Claimant told an insurance investigator on December 1, 1977 
that he had not had any specific injury or incident between 
1975 and his recent surgery.' He was unable to recall any 
specific incidents in connection with the ”50 back strains” 
which were reported in Dr. Campagna's earlier report- 
claimant told the investigator that he had problems with his 
back when lifting things at work and when doing a variety of 
minor stressful- things at home. He said very little was 
necessary to cause pain.

#

In January 1978 claimant again saw 
Claimant had improved since the surgery, 
plained of right leg pain. Dr. Campagna 
spondylosis of the L4 and L5 and on Apri 
Campagna stated his opinion that he felt 
back problems were related to the injury 
in September 1977 while working. At the 
denied any specific incident or injury i 
also testified that the "50 back strains 
were pains he had suffered both on and o

Dr. Campagna. 
however, he corn- 
diagnosed a lumbar 

1 21, 1978 Dr. 
claimant’s latest 
claimant sustained 
hearing claimant 

n September 1977 and 
" previously reported 
ff the job.

The Referee found claimant not to be a credible witness 
He found inconsistencies between claimant's testimony and a 
signed statement given by him to an insurance investigator 
and statements made by him to Dr. Campagna, his treating 
physician. He also found the credibility of claim.ant was 
destroyed by the surveillance films. Therefore, he stated 
that his findings would be based almost entirely on the 
documentary exhibits.

On May 12, 1978 Mission issued its denial, stating that 
claimant had sustained a series of back strains immediately 
prior to September 12, 1977 at his own place of business and 
that the responsibility for claimant's condition was the 
Fund.

On June 8, ,1978 claimant mailed his claim to the Fund, 
alleging that he had aggravated a pre-existing injury to his 
low back. On June 27, 1978 the Fund denied the claim on the 
grounds that it was untimely filed and there was a lack of 
evidence to substantiate an on--the-job-accident, incident or 
episode.

m

The Referee concluded that claimant had shown good • 
cause for the delay and, therefore,;he had come within the 
exception to ORS 656.265 (4) (a). This good cause was the 
receipt of benefits from Mission Insurance for claimant's 
claim against it until Mission Insurance denied responsi
bility. Until -this denial, claim.ant had no reason to file 
a claim with the Fund, m
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I.......
Iwith respect to‘claimant’s claim for a new compensable 

injury in September 19 77/-the'^Referee found.no legal causation 
since there had been no proof of a' specific, unusual event, 
or series of events, at the claimant's automotive shop in - 
September 1977 or prior thereto; He also found that the ■ 
medical causation had not. been established. Dr. Campagna's 
opinion, that claimant's back problems were job~reiated was 
based on .a specific incident reported to Dr. Campagna as 
having happened in September 1977. but which claimant later 
expressly denied. He concluded, there v/as no vad-id basis for • 
Dr. Campagna's opinion and that.the denial by the Fund was • 
proper. '

|After considering the facts relating to claimant's 
claim against Mission Insurance|for aggravation of his 1975 
compensable injury, the Referee;found there was ho question 
but that claimant had suffered increased pain and other 
.symptoms which in September 1977 resulted ,in a second lumbar 
laminectomy. He found, however, that Mission Insurance 
could be held responsible only if the worsened conditions were Ian aggravation of that earlier injury'Und that there 
was no opinion from Dr. Campagna or any other doctor to that 
affect. '

j I
!The 1975 injury had been non-disabling and without 

expert medical opinion that claimant's deteriorated condition 
was a worsening resulting from the 'injury sustained in 1975 
and not simply a further degeneration of disc problems that 
first required surgery in 1961 the Referee concluded that 
claimant had failed to establish'his aggravation claim . . 
against Mission Insurance. He therefore affirmed the denials
issued by each carrier. _ :

t . - '
;The Board, on de novo review, finds that the medical 

evidence, namely. Dr. Campagna's report of April 27, 1978, 
unequivocally relates claimant's latest' low back problem to 
the injury he sustained on September 12, 1977 while working. 
There’ is no medical evidence to.rebut this statement. There, 
is no, medical evidence to indicate that the necessity for

the surgery performed, by Dr. Ccunpagna on September 16, 1977 
related clear back to a lumbar laminectomy performed by.Dr. 
Campagna in 1961. Obviously, claimant suffered an injury 
which' required surgery in September 1977. Dr. Campagna was 
claimant's treating physician, he performed the surgery, and 
his opinion is persuasive that the surgery was necessitated 
by the .1977 injury.
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The 1975 injury was non-disabling and soon thereafter 
claimant purchased his present automotive repair business.
He bought the business on September 1, 1975 and the medical 
evidence indicates that as of that date claimant was not • 
having any problems with his back. He did see Dr.' Campagna 
in April -1976 and again on September 12, 1977 when, after 
examination of claimant, Dr. Campagna operated.

The Board concludes that claimant suffered a compensable 
industrial injury on September 12, 1977 and that the claim 
which he filed with the Fund for that injury should be 
accepted' for the payment of compensation as provided by law 
commencing on the date of the injury.

ORDER

-1

The order of the Referee, dated December 8, 197 
modified. IS

The claimant's claim for an industrial injury sustained 
on September 12, 1977 is hereby remanded to the State Accident 
^Insurance Fund to be accepted and for the payment of compensa
tion, as provided by law, commencing on September 12, 1977 
and until the claim is closed pursuant to the provisions of 
ORS 656.268.

Claimant's attorney is awarded as a reasonable attorney's 
fee for prevailing on a rejected claim a sum of $1,000, 
payable by the State Accident Insurance Fund. This attorney's 
fee is awarded for the services rendered by claimant's 
attorney both at the hearing level before the Referee and on 
Board review.

The balance of the Referee's order is affirmed,

WCB CASE NO. 
WCB CASE NO.

78-4981
78-4982

July 13, 1979

JUNE LYTER, CLAIMANT 
Carl H. Brumund, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Order on Reconsideration

On June 26, 1979 the Board entered an Order on Recon
sideration in the above entitled matter whereby it set aside 
in its entirety its Order on Review dated June 18, 1979 and 
affirmed and.adopted the Opinion and Order of the Referee 
dated December 20, 1978.

#
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9 Through inadvertence, .claimant's attorney was not 
awarded a reasonable attorney.i'is^;fee for his services at . Board; review in the June 26 , 1979 "order. The State Accident 
Insurance -Fund had requested the Board review and had failed 
to.prevail, therefore, pursuant to■ORS 656.382(2) claimant's 
attorney is entitled to a .-reasonable attorney's fee payable 
by the Fund. ‘ ' ’,i '

|The Order on Reconsideration, is hereby amended by 
inserjting after the second complete paragraph on page two
thereof the following paragraph;

"Claimant's attorney is awarded as a reasonable 
'attorney's fee for his services at Board review 
a sum of $350 , payable by -t:he State Accident 
Insurance Fund." !

9

9

In all other respects, the 'Order on Reconsideration 
entered in the above entitled matter on June 26, 1979 is 
reaffirmed and republished.

WCB CASE NO 78-24 July 13, 1979

FLOYD O. NELSON, CLAIMANT 
Emmons, Kyle, Kropp &. Kryger, 

Claimant's Attys. iSAIF,! Legal Services, Defense Atty. 
Request for'^ Review by the SAIF '

Reviewed by Board Members Wilson and Phillips.
\ ...•The Fund seeks review by the Board' of the Referee,'s 

order which awarded claimant 320® for 10.0% unscheduled 
neck and left shoulder disability.

1
Claimant suffered a compens'able injury on June 5, 1975' 

when the truck he was driving backed over an embankment, 
causing claimant to suffer bilateral frontal abrasions,’ 
hematoma of the mid portion of the ulnar aspect of the leff 
forearm, abrasions over both shoulders and the left knee. 
Claimant has been unable to return to work since the injury

Claimant has had extensive back surgery performed by 
Dr. Melgard, a neurosurgeon, and he has also received treat
ment : from Dr. Tiley, an orthopedic surgeon. Both believed 
that claimant could do some light-work.
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At the Callahan Center it -was,recommended that claimant 
seek a job change- inasmuch as he would be capable of doing 
only light work. The vocational team conference recommended 
referral to the service coordinator for assistance in return
ing claimant to work as a trucker on a trial basis. Claimant 
was- discharged from the Callahan Center on April 22, 1977.
The vocational rehabilitation' people found claimant to be 
severely disabled and offered no hope of vocational rehabilitation. Dr., Lesh found claimanti to be unemployable in the 
competitive labor market and he doubted the feasibility of 
retraining claimant. i '

, Claimant has a third grade education and his , intelJ.ectuai 
•and aptitude resources- are minimal. His work background 
has-been in heavy work, e.g. farming, dump truck, timber 
fal'ler, jitney driver, log’truck driver and some long-haul 
driving. , .

On May^ 17, 1977 the claim was first closed by a Determin
ation Order 'granting claimant 128° for 40% unscheduled dis
ability to his neck and left, shoulder and 48° for 25% loss 
of function of the left arm.

On September 21, 1977 the referral for vocational re
habilitation was withdrawn on'the'basis of the severity of 
claimant' s-handicap’, his’, limited education, his age and his 
limited abilities. Mr. 'Webb, the counselor, stated that 
prior to the decision to close-the claim, which was discussed 
with claimant, the possibility of an extended evaluation of 
his 'ability to do bench assembly■type of work was suggested 
but claimant said he could not handle such work because of the 
limited use of-his hands'. The counselor felt that because the 
claimant's condition was aggravated by sitting for more than 
20 minutes or standing more than 10 minutes that claimant’s 
reluctance to participate in such a program might be justi
fied.'
’After the referral -was withdrawn, an Administrative De

termination Order was entered on October 3, 1977 which granted 
claimant an additional compensation•for temporary total dis
ability and, on re-determination, found his.disability to be 
the same as on May 17, 1977.

#-
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'The Referee, relying on the reports of Dr., Tiley and the 
report from the Orthopaedic Cehsultants, found that claimant's limit|ations and deficiencies resulting from his industrial 
injuries were substantial. The testirr;ony of' the claimant 
and of the vocational experts standing alone justified a find
ing of permanent total disability ,iiowever, certain factors 
which' had to be considered, persuaded him that the total tes
timony would not support such a;finding. Claimant's treating 
physicians had stated that claimant could do light work but 
claimiant had not made any effort to seek such type of work.
The Referee stated that had claimant found such work then 
there would have been an opportunity to discover whether or 
not claimant could do it. He found no doctor had suggested 
that jlight work would endanger claimant's health and claimant 
had failed to meet the burden described in ORS 656.206(3) of 
proving total disability status by establishing .that he was 
willing to seek regular gainful employm.ent and that he had 
made Ireasonable effort to obtain such employment.

I'Paking into consideration claimant's age, inability to 
return to any of his previous jobs, and his very severe phy
sical disabilities, the Referee■concluded that claimant had estakJlished by preponderance of the evidence that he had suf

fered: the maximum loss for unscheduled permanent disability 
allowable by law. He found that the award for the scheduled 
disability was properly assessed at 25% of the maximum.

The Board, on de novo review, does not contest the Ref
eree's statements that Dr. Tiley, Dr., Melgard and the phy
sicians at the Orthopaedic Consultants felt that claimant 
couldi do light type work; however, it is difficult to under'- 
stand what light type work claimant could do when, all of the 
vocational rehabilitation experts have stated that claimant 
is not a candidate for retraining for any type of employment 
Claimant's physical condition was so‘ bad at the time that he 
was referred to vocational rehabilitation that he w.as unable 
to enter any of the programs and, for that reason, his refer
ral was withdrawn.

Dr. Lesh reported on September 19, 1978 as follows:

m

"It is my opinion that wi 
nation, testing and couns 
work experience in a tota 
style mode, that Mr. Nels 
in the competitive labor 
able to make any specific 
for vocational training s 
educational level, and pa 
tellectual material precl 
learning a new vocational

thout long term eval- 
eling, and then trial 
lly different work 
on' j-S not employable 
market. Neither am I 
reccomendations [sic 

in'ce his functional 
St experience with in- 
ude his completely re- 
idenf-itv. "
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The’-Board finds that thetmedical reports make it very 
clear that as a result of the Indus trial'injury claimant.has 
been left with very severe'physical'disabilities. Dr. Tiley 
qualified his statement that'claimant could be employed’ by 
saying ^ claimant's intellectual''skills were improved he 
would be employable at a desk type of job. It has-been es
tablished by the evidencei that claimant'* s intellectual 
skills cannot be improved. ! ' ’ .

The Board concludes that the severity of•claimant's phy
sical’ disability is so great that motivation is not a material 
factor. The medical- limitations which have been placed upon 
claimant's work ’activities practically precludes•re-entry 
into all types of employmen-t: The. doctors 'state, in a qual
ified sense, that claimant can do’'light work but they do not 
say that this "light work" will assure claimant of gainful 
employment on a full time basis. -

The Board concludes the claimant is permanently and totally 
disabled, .' ' ’

• ORDER
The order of the Referee, dated January 29, 1979, is 

modified. ' . _ - '
Claimant is to be considered as permanently and totally 

disabled as of January 29', 1979, the date of the Referee's 
order. . - .

This award is in lieu of the Referee's order which in' 
all other respects is affirmed!

■ J ' ' , ■ ■ ■ '
Claimant’s attorney is awarded•a reasonable attorney's 

fee for his services.at Board review the sum of $350, payable 
by, the Fund.
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o July 13, 1979

HARRY L. REIGARD, CLAIMANT 
•Pozzi, Wilson, Atchison, Kahn 

O'Leary, Claimant's Attys. 
Newhpuse, Foss, Whitty, & Roess’, 

Defense Attys. !
Request for Review by Claimant

WCB CASE NO. -78-3150

'Reviewed by Board Members Phillips and McCallister.
'Claimant seeks review by the Board of the Referee's, order 

Claimant had been awarded by Determination Orders dated Dec
ember 11, 1974 and April 13, 1978 a total of 105° for 70%' 
loss Ifunction of his left leg and 6.75° for 5% loss function 
of his right foot. The Referee granted claimant, in addition 
to these awards of compensation, 96° for 30% unscheduled low 
back disability and an additional 30° for 20% loss function 
of the left leg. Claimant contends that he is permanently 
and totally disabled.

Claimant 
on April 3, 1 
leg knocking 
on the right fibul'a which 
permanent dis 
claimant note 
The pelvic pa 
difficulty wi

, a millwright, suffered a compensable injury 
973 when a hold-down fell on him. striking his left 
him into the feed chains v;here a wheel struck him 
ankle. Claimant had a fracture of the right 
has healed well and left claimant with little 
ability. However, the day after the injury, 
d considerable pain in his pelvis and left leg. 
in disappeared but claimant continued to have 
th his left knee.

On May 7, 1973 Dr. A. J. Smith performed surgery on the 
left knee. Later claimant was able to return to steady 
work; the knee apparently was improving although at times 
it was uncomfortable. Dr. Smath noted that claimant was 
not able to kneel and had very occasional pains with insta
bility and had reduced strength. He believed claimant's 
disability was minimial of the right knee and rrd.ld of the left 
knee.

On December 11, 1974 the first Determination Order was 
closed whereby claimant received-30° for 20% loss function of 
the left leg and 6.75° for 5% loss function of the right foot.

Claj.rnant returned to work for Weyerhaeuser as a hog 
feeder and on April 18, 1975 he reinjured his left leg when 
he fell down some stairs. In October 1975 a reformed me
dia]. meniscus was excised.

In December 1975 Dr. Smith examined claimant for back 
pain complaints and diagnosed chronic lumbosacral strain.
In February 1976 Dr. Smith performed a high tibial valgus 
osteotomy on claimant's left knee.
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On March 2,'-1976 the employer, denied responsibility for'the back condiltion, however, on June 23, 19 77, pursuant 
to a stipulated order, the employer accepted•claimant's 
claim in its entirety, including conditions in the low back. I

In Dr. Sm.ith's opinion, claimant's back problem was 
not caused by the April 1973,injury but was aggravated by his- 
altered gait which resulted from the October 1975 left knee 
surgery. Ke stated that claimant'was, in his opinion, med
ically stationary at that Doint in time.’

In November 1976 Dr. Bert opined claimant could no longer 
be a hog feeder or millwright but:could perform very light 
work with no prolonged standing, sitting, bending and lift
ing of only 10 pounds. Dr’. Bert recommended a total knee 
replacement which he performed on December 14, 1976.

In September 1977 Dr. Bert reported claimant's perman
ent impairment was almost complete because of the way claim
ant m.ust walk from the loss of motion of his knee. Claimant's 
back impairment was rated as minimal from degenerative arth
ritis.

By March 1978 Dr. Bert found claimant using a cane full 
time with.back pain radiating into' his left leg. Claimant 
had, in his opinion, 50% limitation, of back motion. Claim
ant's back and knee impairm.ent were rated as moderately severe

On April 13, 1978 the Second Determination Order granted 
an -additional award of 75® for 50% loss of the left leg.

Claimant has 
worked nor looked

a sixth grade education. Claimant has not 
for work since his re-injury in 1975. 

Vocationa'l Rehabilitation interviewed claimant and after 
reading the medical reports rejected him for assistance be
cause' of his physical condition.

The Referee found that the injury did not cause claim
ant's degenerative back condition but the unrebutted m.ed- ical evidence did|indicate that the injury exacerbated the 
pre-existing underlying condition- and made it permanently 
symptomatic. He concluded that the injury entitled claimant 
to an award for unscheduled permanent disability.

The Referee also found that claimant had very severe 
left leg disability. Dr. Bert believed that claimant's 
knee impairment was almost total' and. precluded him from returning to workjas a carpenter or a millwright. Dr. Bert 
opined that claimant was not employable on account of his 
knee and back. Dr. James alsoyfelt that claimant would not 
return to work. Both felt that; claimant was not highly moti
vated to rehabilitate him.self.
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,The Referee felt he^ was capable of learning to do other 

types of work. He had completed, a community college course 
in welding and hydraulics in’'the early 1970's which allowed 
him to be certified as- a millwright. He believed that the 
only;significant factor in reducing claimant's potential 
job opportunities through retraining efforts was his age.
At the present time claimant is 59 years old.; however, the 
Referee did not feel that v;ould completely eliminate the pos
sibility of claimant being retrained.

i The Referee concluded that' claimant's unemployment by 
and of itself did not prove he was unable to work nor had 
claimant exhausted retraining or job change possibilities.
He concluded that claimant had lost practically all of the 
use pf his left leg except for som.e support. He increased 
the previous awards, which totaled lU5°,'to 135° or 90% . 
of the maximum for loss of function of a leg.

With regard to claimant's back problems, the evidence 
was si.±>stantial that claimant will not be able to engage in 
heavy type work and the limitation placed upon him^ with re
spect to his work activities when considered in conjunction 
with;his age, education, experience and training, diminishes 
the opportunities for employment available to claimant in 
the labor market. The Referee awarded claim.ant 96° for 30% 
.of the maximum, for unscheduled disability. The Referee . 
further stated that the total award which claimant has re
ceived as a result of his April, 1973 indusrrial injury 
amounts to 237.75° when his awards for unscheduled and 
scheduled disability are combined.

9

^The Board, on de novo review, agrees with the Referee's 
assessment of claimant's • loss of function of his left leg 
and affirms his award of .135°. The right ankle is apparently 
healed with very little residual impairm^ent and the loss of 
function of that scheduled member is adequately reflected by 
the award of 6.75°.
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The Board finds that-claimant's loss of wage earning 
capacity is substantially moire than is indicated by the award 
of 96° which is 30% of tHe m.aximurr,. The fact that claimant 
was able to complete community college courses in welding 
and hydraulics in the early 1970's is not now necessarily 
determinative of a capacity for..'retraining. Claimant is 59 
years old, he has lost practically all of the use of his left 
leg and he has a disabled back. Because of his leg and back 
problems, Dr. Bert felt'it would be impossible for claimant 
to return to work as- a carpenter cr a millwright and that he 
could not operate any machinery wnich required using a 
clutch pedal. • Claimant has not finished' the seventh grade and 
his-work background has been in fields which must be con
sidered in the heavy-duty labor category. The'medica1 • evi
dence supports a conclusion that claimant is precluded from 
returning to the type work he was engaged in when injured. 
However, the Board feels that further efforts should be made 
by the Field Services Division of the Workers' Compensation 
Department to assist the claimant to return to work at a job 
consistent with his physical lirndtations. The form of assist
ance may include vocational training in addition to job search 
and placement.

The Board concludes that to adequately compensate claim
ant for his loss of v/age earning capacity as a result of his 
April 1973 industrial injury he should be granted an award 
equal to-256 ° which represents 80.%-of the maximum for his un
scheduled, disability. This award is in addition to the award
for 135° for 90% loss fuhction of the left leg and 6.75° for
5% loss function of the right foot.

ORDER
The order of the Referee, dated January 9, 1979, is mod

ified. ■
Claimant is awarded 256° of a maximum of 320° for 80% 

unscheduled low back disability. This award is in lieu of 
the award for unscheduled disability granted by the Referee 
in his order.

'The award of 135° of a maximum of 150° for 90% loss 
function of the left leg and the' award of 6.75° of a maximum 
of 135° for 5% loss function of the right, foot are affirmed 
as is the Referee's approval of the claimant's agreement 
with his attorney's for the payment- of attorney's fees as 
set forth in the Referee's order. '

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to '25% 
of the increased compensation made by this order, payable 
out of said increased compensation as paid, not to exceed 
$3,000.

m

m
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July 13, 1979

GERALDINE REYNOLDS, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
Cheney & Kelley# Defense Attys.
Order‘ On Dismissal

WCB CASE NO. 79-1580

A request . for. review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter 
by the claimant, and said request for' review riow having 
been ^withdrawn,

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of law.

Julv 13, 1979■ WCB CASE NO. 78-7578
DEBBIE SOLLARS, CLAIAIANT 
Fanner, Johnson, Marceau, Karnopp 

& Kennedy, Claimant's A.ttys.
SAIF,i Legal Services, Defense Atty: 
Order! Of Dismissal

A request for review, having been duly filed v;ith the 
Workers' Com.pensation Board in the above entitled matter by 
the claimant, and said request for review now having been 
withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of lawc
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MICHAEL TEJCKA, CLAIMANT 
Doblie, Bischoff *£• Murray, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Reauest for Review by the SAIF

WCB CASE NO. 78-42? July 13, 1979

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund requests the Board 

to review the Referee's order which granted claimant 80° 
for 25% unscheduled low back disability.

Claimant a 28-year-old high school graduate, injured 
his low back on November 11 , 1976: while' lifting a reel of 
wire. Claimant was employed as a salesman and his duties 
included loading the materials which he sold, i.e., elec- .
trical and plumbing supplies.1 ' *

Dr. Gilsdorf'has been claimant's treating physician 
since the injury. In 1968 claimant had suffered an injury 
to his back but he alleged that he had completely recovered 
from that injury and it had not caused him any problems 
over the past few- years.

‘Claimant was at the Callahan Center from May 10 to June 
9, 1977. It was the opinion of the physicians at the Center 
that claimant suffered a chronic lumbosacral sprain at the 
site of a congenital^ deformity and an asymmetry of L5 ver
tebrae, especially on.the left. At the Center claimant was 
evaluated by the vocational rehabilitation team who recommended 
a 'change of occupations because of claimant's physical limi
tations. Claimant was assigned to the Oregon Rehabilitation 
Division for possible rehabilitation plan development.

On December 27, 1977 the claim was closed by a Determin
ation Order which awarded claimant 32° for 10% 'unscheduled 
low back disability.

In his final report dated April 3, 1978, Dr. Gilsdorf 
stated that claimant had an anomalous liunbosacral spine with 
lumbosacral instability -and that' such condition was aggravated 
by'his, work activity and the industrial injury. He felt that, 
claimant's condition was such that he would not be able to 
tolerate any repetitive lifting, stooping, or do any bending. 
His. lifting was limited to mild to moderate weights. Dr. 
Gilsdorf felt that claimant needed to be retrained, for em
ployment within his physical capability; it was his opinion 
that claimant's permanent loss of function of the back was 
mild to moderate based upon restrictions placed on his work 
activities.
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Dr. Stipek, a vocational consultant, interviewed claimant 
and reported on June 5, 1978 that claimant had scored very 
high on his aptitude tests which indicated that claimant had 
the ability for almost any type of vocational training. Dr. 
Stipek believed that because of claimant's high level of abil
ity it was unlikely he would remain in any work which did not 
interest him but that he had the aptitude and ability to be 
retrained for many types of employment.

The Referee found that claim.ant has made little effort 
to return to work, that he has no income but that he is plan
ning to return to school in the fall. He is apparently still 
working with the vocational rehabilitation personnel and be
lieves that he is to receive assistance from them in returning 
to school.

Claimant's work background is in sales. He has tried to 
return to his former employment.but worked only a few days 
and then quit, stating that the work was too heavy for him.
He has also sold automobile parts but says that the heavy 
lifting is basically the same as it was in his former job and 
he doesn't feel he could return to that type of work. Claim
ant has also been a shoe salesman but it is his opinion that 
the b.ending would be too much 'for him.

The Referee concluded that the claimant was undoubtedly 
restricted, based upon the opinions expressed by Dr. Gilsdorf 
and the physicians at Callahan Center, and that claimant will 
require retraining to enable him to re-enter the labor market. 
He found that claimant's potential was outstanding and lie 
felt sure that claimant v/ould take advantage of any retrain
ing and eventually enter a field of endeavor which would be 
v/ithin his physical capabilities r?.nd in which he would be 
successful. However, he felt that claimant must be rated 
on his earning capacity as it is at the present time, based

upon the impairment that he has. He concluded that although 
claimant's injury had not foreclosed him from, any type of 
sales work, it had precluded him from returning to that por
tion of sales work in which he had experience. He increased 
the 10% award to 25% of' the maximum.

The Board, on de.novo review, finds that claimant has 
made little, if any, effort to look for work. The restrictions 
placed upon claimant by Dr. Gilsdorf and the physicians at 
Callahan Center are not so restrictive as to prevent the 
claimant from entering into the general' field of sales work 
without retraining. The evidence further indicates that there 
are many types of employment which .claimant could do if re
trained.
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The evidence indicates that ciaimant has exceptional ap
titudes and can generally engage in any occupation that he 
chooses which does not involve the’'use of his back. According 
to his scores in the aptitude testing claimant's interest 
tends towards the literary,’ the o'utclbors , artistic and scienti-- 
fic skills, therefore, claimant! s *lc’s s- of potential wage earn
ing capacity as the result of his back injury is not as great 
as it would be to a person who is completely dependent upon 
the use of his back to earn his' .livelihood and did not have the 
aptitude or the ability for job market re-entry and to be re
trained for lighter type ' employruent.

. The Board concludes that the evidence as a whole does not 
justify an award of compensation greater than that granted 

-- ' by the Determination Order of December 21 , 1977. *

m

claimant
ORDER

The order of the Referee, dated September 21, 1978, is re
versed. . .

The Determination Order, dated December 27, 1977 is af
firmed. ‘

July 13, 1979WCB CASE NO. 78-9165
In the Matter of the Compensation of 
RAYMOND TRIPP, CLAIMANT' ‘
Evohl F. Malagon, Claimant's Atty. 
James-D. Huegli', Employer's Atty. 
Joint Petition and Order.Of a Bona 

Fide Dispute
FACTS

Raymond Tripp sustained an industrial injury arising 
out of and in the course of his employment on or about 
November 7, 1975 while employed by Little River Box.
Claim for Workers' Compensation benefits was filed on 
November 7, 1975 and said claim was accepted.

Medical benefits and- temporary total disability 
benefits were paid to the claimant from the date of injury
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9 ,0n or about February 16 , 1978 the claiinant made 
additional claim for psychological problems arising out of 
and in the course of his employment and directly,, as, a. result 
of his industrial injury of November 7, 1975. Leatherby 
Insurance Company, private insurance carrier for Little River 
Box Company, denied said claim bn February 16 on the grounds 
and for the reasons that said psychiatric condition did not 
arise out of nor in the course of_. claimant' s employm.ent. ’ From this idenial claimant appiealed.

^Hearing was held before Will-iam J. Foster, Referee, 
on or about Wednesday, Septem.ber 27 , 1978 in Eugene, Oregon.
Referee Foster reversed said denial and ordered said claim 
accepted by the employer for psychiatric care. From this Referee's 
Opinion, the employer appealed to the Workers' Compensation Board.

I

,A bona fide dispute arose between the parties as to 
whether or not the claimant's psychiatric or psychological 
■problems, including the need for psychological or psychiatric 
medical care and treatment of any kind or nature arose out 
of and in the course of claimant's employment. Both parties 
presented evidence sustaining their viev7s.

i PETITION

m
^Claimant, in person and by and through his attorney,

Evohl F. Malagon, and the•employer, by and through their 
attorney, James D. Huegli, now make this petition to the Board 
and state:

;1. Claimant, Raymond Tripp, and Leatherby Insurance 
Company, private insurance company for the Little River Box 
Company, have entered into an agreement to dispose of the 
psychiatric portion of this claim for the total sum of $3,000. 
said-sum to include all benefits and attornev fees.

2. The parties further agree that all psychiatric 
medical care and treatment, including all psychiatric<medical 
bills, will be paid-by Leatherby Insurance Company through 
and including the date of Stipulation and the date this matter 
is approved by the Workers' Compensation Board.

3. Both parties agree that from the settlement proceeds
$750 will be paid to Evohl F. Malagon as a reasonable.,and 
proper attorney fee. - _ . ^

4. Both parties agree that this petition is being 
filed pursuant to the provisions of ORS 655.289(4) authorizing 
reasonable distribution of disputed claims.

•467



5. All .parties understand that if this settlement 
is approved by the Board, and payment made thereunder, said 
payment is in full,-- final and complete, settlement of any and,
•all claims which claimant, Raymond Tripp, has against 
respondents for injuries' claimed or their results, including 
attroney fees and all other benefits under the^ VJorkers'
Compensation Law for this claim for a psychiatric condition and 
that they will consider'said award, as being final.,

6. It is expressly understood and agreed by all 
parties that this is a settlement of a doubtful and disputed 
claim and is not'an admission of liability on the part of the• 
respondents by whom liability is expressly denied.

\^HEREFORE, the parties hereby stipulate to and join 
in this petition to" the Board to approve the foregoing settlement, 
to authorize payment of the suras set forth pursuant to ORS 656.289(4 
as a full and final settlement between the parties and to 
issue an order approving this compromise and withdrawing this 
claim. ' '
IT IS SO STIPULATED:

CLAIM NO. 985 C 3111 July 16, 1979
DIANNA ANDERSON, CLAIflANT 
Own Motion Determination

Claimant sustained a compensable injury to her left 
hand on October 10, 1968 when she caught ft in the chain 
roller of the bag sealer machine. She suffered a minor 
laceration and a severe burn of the 5th finger. This finger 
was subsequently amputated on October 22/ 1968. The claim 
was first closed on November 21, 1969 with compensation for 
time loss and an award for-permanent disability equal to 8° 
for loss of the left forearm.

Additional surgeries were performed in 1970 and the 
claim'was again closed by a Second Determination Order which 
granted claimant an additional award for permanent disability 
equal to 15° for loss of the left forearm. More surgery was 
performed in November 1971. Claimant thereafter attended 
the Callahan Center and was discharged on May 17, 1972. A 
Third Determination Order, dated June 19, 1972, granted 
claimant an additional 22.5.° for loss of the forearm.

Claimant's cl'aim was reopened and closed both in 1972 
and in 1973 for surgery. As of August 30 , 1974 c-laimant had 
received compensation equal to 60° for loss function of the 
left forearm.

S'
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Dr. Misko,. in his May-9‘, 1978 report, requested the 
carrier to reopen the claiir. for additional treatment. His 
request was denied because claimant's aggravation rights had 
expired. A Board's Own Motion Order, dated Xovember 9, 1978,. 
reopened the claim as of the date of Dr. Misko's letter.

Claimant underwent surgery on /\ugust 9, 19 78 for a 
dorsal sy.mpath.ectoray, removal of the sympathetic nerve and ‘ 
gangl-ion from c.i.aimant.'s left upper back. Claimant was 
referred for a psychological evaluation and, on October 6,
19 78, Dr. Duvall recom.mended erirollmen.t in a multidisciplinary 
pain center. Claimant was evaluated by the Northwest Pain 
Center on April 19, ‘1979 ; admission was not indicated; they 
felt claimant should use the transcutaneous electrical

m

stimulator, but further treatment or surgery was not necessary.
Dr. Misko last saw claimant on May 2, 1979 and said 

claimant was medically stationary.
On June 5, 1979 the carrier requested a determination 

of claimant's present disability. The Evaluation Division 
of the Workers' Compensation Department recommended that 
claimant be granted compensation for temporary total disability 
from May 9, 1978 through May 2, 1979. The combined awards 
which equaled 60° for 40% loss of the left forearm adequately 
compensated claimant for her disability.

The Board concurs in this recommendation.
OPT)ER

Claimant is hereby granted compensation for temporary 
total disability from May 9, 1978 through.May 2, 1979, less 
time worked.

July 16, 1979SAIF CLAIM NO. TA 441689
DAVE HENRY BARNETT, CLAI,MAI^T 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his right 
leg on March 11, 1954 when he slipped and fell in' the snow 
while carrying a barrel of garbage down a steep bank. The 
claim was closed. Claimant's knee was arthrodesed on April 
5, 1955 and on February 10, 1956 claimant was granted an 
award of 50% for the right leg. On May 9, 1958.Dr. Harris 
recommended claimant be granted 65% of a leg which was done 
by Commission Order on June 13, 1958-
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Claimant'condition later recuired medical treatment
and Dr. Scheinburg performed, a total right hip arthroplasty
on February 25 , 1977. On Sep^tember 19, 1977 an Own'Motion
Determination granted claimant.compensation for temporary
total disability from January '4-,• 19 77 through February 22,1977. ,• > V

1
The claim was reopened and’surgery was done on November 

11, 1977 to revise his right:''hip prosthesis. On April 26,
1979 Dr. Manley indicated .that.the overall prognosis of the revised hip prosthesis was'.fair.’ He found claimant's condi
tion to be medically stationary'with some additional impair
ment. ' ■ • •

On May 31, 1979 the Fund requested a determination of 
claimant's present disability. The Evaluation Division of 
the Workers' Compensation Department recommended that claimant 
be granted compensation 'for time loss from Novmeber 11, 1977 
through April 26, 1979, with'no increase for permanent 
disability.

The Board concurs in this recommendation.

ORDER
The claimant is hereby granted compensation for temporary 

total disability from November 11, 1977 through'April 26,
1979 , less time worked. ' •

July 16, 1979WCB CASE NO. 77-3774
i

LAURA BENAFEL, CLAIMANT 
Samuel A. Hall, Jr, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board 

affirming the Determination. Order dated 
granted claimant 16° for 5% unscheduled disability. ’ • '

of the Referee's order 
June 6, 1977 which 
neck and upper back
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Claimant was employed as a laborer for Hanna Mining Com
pany and on October 28, 1975. a':; "6;.15 a.m. she was driving her 
car on a Hanna-owned road to the mine and the car went out of 
control, hit a ditch and rolled over. Claimant is 5'5" tall 
and weighs approximately 105 pounds. Claimant suffered neck 
and upper back injuries and was taken to the emergency room 
at Mercy Hospital in Roseburg and x-rayed and given Valium to 
relieve her pain. The diagnosis was cervical sprain. Claimant 
was able to return to work the next day and worked about half 
a shift but quit because of increasinc_pain. She has not re
turned to work for the employer.

After seeking m.edical attention on two other occasions 
at the emergency room at the hospital, claim.ant was seen by 
Dr. Woolpert, an orthopedic surgeon. Dr. Woolpert found 
claimant continued to exhibit difficulties which were pri
marily subjective in nature, but consistent with cervical 
dorsal sprain, unresolved. He stated the claim could be 
closed, that claimant had reached a-medically stationary point 
He did not believe claim.ant could return to heavy type work 
but he did favor either a job change or rehabilitation.

On June 6, 1977 the aforementioned Determination Order 
closed the claim.

Claimant moved to Eugene and was referred to Dr. Degge 
for continued treatment. He felt claimant apparently had 
sustained a strain of the cervical dorsal area as a result 
of her injury. He stated she had had a maximum of conser
vative treatm.ent and her condition was stationary. He found 
no clinical or x-ray evidence to support the severe degree 
of disability w'hich claimant alleges she has. He recommiended 
claim closure with no permanent residuals. He released her 
to return to work on August 11, 1977, the day of the examination

Claimant was referred to Dr. Baker who examined claim.ant 
on May 8, 1978 and reviewed the previous x-rays of the cervical 
spine. He found no evidence of bony abnormality or injury in 
the films. He took lumbar spine films which also v/ere normal 
for bony pathology. He told claimant that i:er sym.ptoms were 
purely on the basis of nervous tension and not on the basis of 
any orthopedic physical pathology which he could demonstrate.
He stated she apparently accepted this but she did not know 
how to deal with it. He suggested psychiatric consultation 
or counseling, saying he had nothing to offer in the way of 
orthopedic treatment.
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On .January 30, 19 79 Dr. Ch'en reported that she had been 
giving claimant acupuncture treatment|from May 5, 1978 through 
September 22, 1978 both for low back pain and pain in the left . 
arm and leg. When she first sav; claimant, claimant had pain 
in her back and on the left side so severe she was unable to 
sleep and was very depressed: After several.treatments there
was noticeable improvement but the pain would shift to other 
places such as her neck and 'ankles, intermittently.

Claimant also received treatment | from Dr. Luet'he, a chiro
practic physician. His chiropractic manipulations were not 
particularly effective. He stated, "[.d]esk v/ork or high stress 
work may tend to aggravate it, aS'may llong periods on’ her 
feet". ' ‘ i

1Several witnesses testified that iclaimant has had continu
ing upper back problems and also problems with her neck.

I

Claimant did not graduate from high school but she has 
three years of college, m.ajoring in art history. She origin
ally worked for defendant during the suiTimer vacation between 
college terms. Prior to this injury she had decided not to 
return to college and continued to work for the defendant un
til her injury in October‘1976. In the summer of 1977 claimant 
worked as a waitress for a’month but it was too difficult for 
her. Subsequently, she drove a seed true]:; although this 
caused some discomfort in’her back she' was able to tolerate 
the job for about two weeks. She,terminated but there was 
some question whether or not the termination was based upon her 
neck problems or whether she was having trouble operating the 
vehicle. 1

Claimant has a male friend who is: a home designer and 
contractor and for whom she works intermittently helping 
him stain wood and remodel homes. Prior to her injury 
claimant had worked in the art department at the community 
college and also had worked in the librairy.

The Referee found that claimant had pain in her upper 
neck and that she had difficulty turning the neck. Pain was 
a]so brought on when it was necessary for her to bend her 
neck or keep it in one possition for a, prolonged period of 
time. After she commenced receiving acupuncture and chiropractic treatment, claimant'developed pain in the low back 
and hips v;hich continued to bother her'. The Referee found 
no medically verified reason for this shifting of pain; he 
assumed that it was caused by such treatments. He found no 
medically established causal relationship between the 
problems in this area and claim.ant's industrial injury.

#
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The Referee concluded that.NClaimant had neck and upper 
back problems even though Dr.'" Wbolperc could find no objec
tive findings to support her complaints. Dr. Woolpert had. 
indicated that claimant could not return to' any heavy type 
employment. Dr. Degge and Dr. Baker, both orthopedic sur
geons, each saw claimant only on one occasion and after their 
respective examinations each indicated he could find nothing - 
objectively wrong.

The Referee concluded, that the medical testim.ony, taken 
as a whole, did not justify an award greater than that granted 
by the Determination Order.

The Board, on de novo review, concurs in the findings 
and conclusions of the-Referee. Claimant has failed to prove 
that she has suffered any disability in excess of that for 
whith she previously had been awarded compensation.

ORDER
The order of■the Referee, dated February 27, 1979, is 

affirmed.

Julv 16, 1979SAIF CLAIM NO. C216399
ROY W. GREGORY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

■ .. Claimant sustained a compensable low back injury on 
November 7, 1969 when he slipped while pushing a loaded 
cart. Surgery was performed on January 29, 1970. Claimant's 
condition was found to be medically stationary on May 29, 
1970. On June 8, 1970 a Determination Order granted compen
sation for 25% unscheduled low back disability.

Claimant had a sudden onset of left low back pain in 
August- 1972 and an excision of a recurrent left L4-5 disc 
was done the following month. The claim was again closed on 
May 29, 1973 by a Determination Order which granted claimant 
no additional compensation for permanent disability.
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In early 1974 claimanh again experienced an increase in 
symptoms and on February -14, 1974 the surgery was performed. 
Claimant was referred to the Disability Prevention Center in 
August 1974. Claimant has'had experience primarily in the 
lumber industry; he has serious reading, educational and in
tellectual deficiencies, and inadequate personality and unrealistic vocational plans. C.iairnant' s treating physician 
agreed with this evaluation. The Third Determination Order, 
dated October 24 , 1974 , granted' claimant an additional 30% 
for unscheduled low back disability.

On November 4, 1974 claimant's treating doctor recommended 
further treatment and the claim 'was reopened by Stipulation, 
dated January 27, 1975. The conclusion reached was that 
claimant had had sufficient treatment and had considerable' 
functional overlay. The May 6, 1975 Determination Order 
granted time loss compensation only.

On October'16, 1975 a Stipulation was approved which 
reopened claimant's claim and surgery was performed in 
November 1975. Claimant apparently;had worked as a school 
bus driver in April 1977; however, it was not until October 
4, 1977 that he was released for modified work on a trial 
basis. Claimant was unable to obtain em.ployment and closure 
was recommended on January 3, 1978. On June 13, 1978 a 
Determination Order granted claimant an additional.award for 
10% unscheduled disability for a total award of 65%. •

The claimant was again reopened by a Stipulation dated 
October 26 , 19 78; the date set for paymient of time loss benefits was September 7, 1978. ' ■'

.On May 19, 1979 claimant's treating doctor stated that 
claimant was medically stationary and that the claim could 
again be closed. A request was made by the Fund in June 
1979 for a determination of claimant's present condition.

The Evaluation Division of the Workers* Compensation 
Department recommended that the Board grant claimant additional 
compensation for temporary total disability from September 
7, 1978 through May 23, 1979 .1

The Board concurs.
ORDER

-■ • '-Claimant is granted an award of compensation for temporary 
total disability from September 7, 1978 through May 23,
1979. This award is in addition to all previous awards 
received by claimant for his November 7, 1969 industrial 
injury.
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VJCB CASE NO. 78-7254 '
In the Matter of the Compensation 
of the Beneficiaries of 
THEODORE L. LASZLO, DECEASED 
VanNatta & Petersen, Claimant’s Attys. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Cross-request by Employer

July 16, 1979

Reviewed by Board Members Wilson and McCallister.
0

The beneficiaries of Theodore L. Laszlo, deceased, re
quested Board review of the Referee's order which found that 
the employer had properly paid the balance of the compensation 
for permanent partial disability previously awarded to the 
deceased worker to his widow, Verna Laszlo. The Referee also 
decided that Perry Laszlo, the deceased's sole surviving 
child, had a statutory right pursuant to ORS 656.218 (4) ( 5) to 
contest the sufficiency of-the award but declined, in view of 
his ruling that Verna Laszlo would be entitled to any increase 
in the award, to consider the sufficiency of the amount of 
the award granted by the Determination Order.

The employer cross-requested Board review of that por
tion of the Referee's order which related to Perry Laszlo's 
right to contest the sufficiency of the permanent partial dis
ability award.

Perry Laszlo was the son of the deceased and his forrrier 
wife. The deceased was widowed in July 1973 and on June 7,
1975 married Verna Laszlo. In November 1976 the parties se
parated and Verna instituted proceedings to dissolve the mar
riage .

On February 20, 1977 the deceased sustained a compensable 
injury and on Hay 2, 1978, he died of causes unrelated to this 
compensable injury.

Pursuant to the provisions of’ ORS 656.218(2) the claim 
was requested to be closed and a Determination Order dated 
May 15, 1978 awarded the deceased compensation for temporary 
total disability from August 3, 1977 through April 10, 1978 
and compensation equal to' 16° for 5% unscheduled neck, upper 
back and right shoulder disability.

On June 8, 1978 the claims administrator for the employer 
paid the entire amount to Verna. Perry Laszlo contends'he 
has been deprived of his rightful and just share of the award 
and that the award was inadequate.
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ORS 656.218 (4) provides that it a worker dies before fil
ing a request for hearing, the person described in subsection
(5) shall be entitled to file a; request 
the matter to‘ final determination as to 
by request for hearing. Subsection (5) 
ments provided for by ORS 656.218 shall 
who would have been entitled .to receive

for hearing and pursue 
all issues presented 
provides that the pay-- 
be made to the persons 
death benefits if

m

the injury causing the disability had been fatal.
Therefore, it becomes necessary to look to the provisions 

of ORS 656.204, That statute provides that, after the cost of 
burial is paid, if the worker is survived by a spouse the 
monthly benefits shall -be paid to the surviving spouse until 
remarriage. It also provides that surviving ,spouse shall be 
paid a certain amount for each child of the deceased until such 
child becomes 18 years of age.

The Referee found that Verna was the surviving spouse of 
the deceased until the marriage was actually dissolved and 
that had claimant suffered a fatal industrial injury Verna, 
as the surviving spouse, would have been entitled to receive 
death benefits. Benefits' are only payable directly to a 
child if the worker leaves neither a’wife-or a husband. ORS 
656.204 (4) .

The Referee concluded that the provisions of ORS 656.218
(4)(5) indicated to him that the right to contest the correct
ness of a.Determination Order was not an exclusive right of 
the surviving spouse. He interpreted the legislative intent 
to be that any and all persons,' jointly and separately, who 
would have been entitled to receive death benefits if the 
injury had been fatal may request a hearing. He concluded 
that Perry Laszlo had statutory standing to contest the'De
termination Order; however-, in view of the fact that any in
crease in compensation obtained as the result of the efforts 
of Perry Laszlo would be paid to Verna as the surviving 
spouse, he did not consider the issue of extent of disabil
ity.

The Board, on de novo review, agrees that pursuant to 
the provisions of ORS 656.218(5) the balance of payments of 
compensation due claimant from the award made by. the Deter
mination Order of May 15, 1978 must be paid to his surviving 
spouse, Verna Laszlo. However, the existence of the surviv
ing spouse obliterates the right of any other beneficiaries 
to contest the adequacy of the Determination Order.

Therefore, the Referee's order must be modified. The 
exclusive right to contest the correctness of a Determination 
Order is that of the surviving spouse.
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The Referee in his order dismissed the request for hear
ing when, in fact, a hearing was held. The Board finds it 
more appropriate that the Referee deny the relief requested 
rather than dismiss the hearing requested.

ORDER

f ied
The order of the Referee, dated January 19, 1979, is modi-

Perry L. Laszlo, the sole surviving child of the deceased 
worker, has no right to contest the sufficiency of the award 
for .permanent partial disability. In all other respects, the 
order of the Referee remains the same.

m

Julv 16, 1979SAIF CLAIM NO, A 81412
BERTIL E. LUNDMARK, CLAIMANT 
Cheney & Kelley, Claimant's Attys. 
Lindsay, Nahstoll, Hart, Neil & 

Weigler, Defense Attys.
Own Motion Determination

Claimant sustained a compensable injury on April 15,
1948 v/hile employed for C. J. Mon tag Construction Company.
His claim was originally closed with an award for 55% loss 
function of a leg. Claimant's aggravation rights have 
expired.

I
Surgery was performed on January 23, 1976 which Dr.

Harder indicated was definitely related to claimant's 1948 
industrial injury. The claim was reopened by a Board's Own 
Motion Order, dated January 24, 1979.

Claimant returned to modified work on February 15, 1976 
and regular work on March 16, 1976. Dr. Duff examined 
claimant on June 6 , 1979 ,. finding a irioderately severe and 
permanent degree of degenerative osteoarthritis in the right 
knee with severe limitation of motion and considerable 
muscular wasting. Pie felt claimant was in a good job consider
ing his limitations. He recommended no further surgery.
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On June 14, 1979 the Fund requested a determination of 
claimanc'.s present disability. The Evaluation Division of 
the Workers’ Compensation Department recommended that claim
ant be granted compensation for.temporary total disability • 
from January 23, 1976 through February 14, 1976 and temporary 
partial disability from February , 15 , 1976 through March 15,
19 76. .

The Board concurred in this recommendation.
ORDER

•The claimant is hereby granted compensation for temporary 
total disability from January- 23 , 1976 through February 14, 
1976 and temporary partial disability from February 15, 1976 
through March 15, 1976.

Claimant's attorney has already been awarded a reasonable 
attorney’s fee by the Own Motion Order of January 24, 1979.

m

July 16,-1979WCB CASE NO. 78-1654
RONALD M. OLSON, CLAIMJ\NT
Evohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Denying Motion For,Reconsideration

The Board issued its Order on Review in the above 
matter on June 22 , 1979 affirming‘the Fund's denial of 
claimant's claim for aggravation.

The claimant, by and through his attorney, on July 2,
1979 requested the Board to reconsider its order, contending 
that the Board order did not discuss the order of the Referee, 
dated February 13, 1979, which .reinstated his Opinion and 
Order entered on November 20 , -1978.

After the November 20, 1978 order had been entered 
claim.ant, by and through his attorney, filed a motion for 
reconsideration with the Referee and submitted a medical 
report from Dr. Richard M. Strom. The Referee, after review
ing the motion and the arguments with respect thereto, 
concluded that the report .from Dr. Strom should not be 
admitted into evidence. He reinstated the Opinion and Order 
of November 20, 1978 as of February 13, 1979.

The Board affirmed and adopted the Opinion and Order of 
the Referee dated November 20, 1978 as reinstated by the 
February 13, 1979 order.
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The Board, after reviewing the facts set forth in the 
motion for reconsideration, and' the response thereto from 
the Fund, concludes that claimant's pre-existing poliomyelitis 
condition was so obvious that the incorrect assumption by 
the Referee that Dr. Strom was unaware of such condition is 
not material.

The Board concludes that the motion for reconsideration 
should be denied.

IT IS SO ORDERED.

July 18, 1979WCB CASE NO. 78-3907
SALLY AKIN, CLAIIIANT , , ' ,
Gary J. Susak, Claimant's Atty. , 
SAIF, Legal Services, Defense Atty. 
Own Motion Order Referring 

For Consolidated Hearing

Claimant has requested that the Board exercise its own 
motion jurisdiction pursuant to ORS 656.278 and reopen her 
claim for an injury sustained on March 30, 1972. The claim 
was initially closed on October 4, 1972 and apparently 
claimant's aggravation rights have expired.

Claimant had previously requested a hearing on the 
Determination Order issued on August 10, 1977. This case is
designated WCB Case No. 78-3907 and the issues involved are 
whether claimant was stationary at the time of claim closure; 
entitlement to compensation for temporary total disability 
from July 26, 1977 forward, and extent of disability.

On May 12,.1978 the State Accident Insurance Fund 
denied claimant the right to reopen her claim on the basis 
that she had sustained a new injury rather than an aggravation 
of her pre-existing condition.

The claimant requested the Board to refer his petition 
for own motion relief to its Hearings Division to be heard 
at the same-time the issue created by the Fund's denial of 
May 12, 1978 was heard.

The Board concludes that it is in the best interests of 
all parties involved to comply with the request made by 
claimant and refer the petition for Board's own motion to 
its Hearings Division with instructions to set the matter 
down to be heard at the same time the issue of the propriety 
of ,the Fund's denial dated May 12, 1978 is heard.
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After the hear-ing, the Referee shall cause a transcript 
of the proceedings to be furnished to the Board together 
with the,Referee's- recommendation, with respect to claimant's 
request for own motion relief. ' T-he Referee shall also issue 
an appropriate Opinion and Order with respect to the issue 
of the propriety of the Fund's denial dated May 12, 1978.

m

July 18, 1979WCB CASE NO. 78-3918
CURTIS GIBB, CLAIMANT 
EiTunons, Kyle, Kropp &'Kryger, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

•Reviewed by Board Members Wilson and Phillips.
Claimant seeks review by the Board of the Referee's 

order which affirmed a Determination Order dated August 11,
1978 whereby claimant received compensation for temporary' 
total disability only.

Claimant was a 24-year-old’rigging slinger who suffered 
a compensable back injury on October 14, 1977 when a mainline 
struck him in the side and backl • He was hospitalized with 
multiple abrasions, contusions and fractures. X-rays showed 
fractures involving the transverse processes of Ll.through 
L5 vertebrae bodies on the right side.

On December 6, 1977, Dr. Buza, a neurosurgeon, saw 
claimant. He was complaining of pain in his right 
flank, numbness and tingling in the right fifth finger, pain 
with neck movement and a lump on the right side of the area 
between his neck and shoulder. He could not tolerate prolonged 
sitting or standing nor could he walk long distances.
However, Dr. Buza felt claimant was improving and recommended 
only conservative treatment'. He felt claimant would heal 
without residuals. ’ ' i

On December 15,.1977 Dr. Reilly, a neurologist, did a 
right radial nerve conduction velocity study which proved to 
be normal.

On June 8, 1978, after examining claimant, the Orthopaedic 
Consultants reported that: claimant had multiple lipomas 
which were not job-connected; however, an injury in the area 
of the lipomas, in their opinion, could be an aggravating 
factor. They diagnosed fracture of transverse process at 
Ll, 2, 3 and 4. At the time of the examvination, claimant
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m was complaining of backaches, especially in the lower dorsal 
and lumbar areas with pain dovai the back of the right leg.. 
They felt claimant could return to his former job without 
limitations. Thie total loss of function was minimal. Based 
upon this report a Determination Order was issued on August 
11, 1978 which awarded claimant compensation for temporary 
total disability from October 14, 1977 through'June 8, 1978, 
less time worked.

On August 8, 1978 Dr. Cronk examined claimant. Claimant 
had. returned to work aiid reported increasingly severe right 
leg pain and numbness, the severity of which caused him to 
cease working approximately three weeks before Dr. Cronk 
examined him. Claimant said that during the three-week 
period his symptoms had improved but he still had frequent 
leg pain. Dr. Cronk found claimant's symptoms out of propor
tion to his objective findings but recommended further 
studies.

Dr. Girod, claimant's family doctor, hospitalized' claimant for three days in October 1977 and recommended a 
consultation with Dr. Cronk. flowever, on October 27, 1978 ,
Dr, Miller, a chiropractic physician, treated claimant with 
chiropractic adjustment and ultrasound.

The claimant, a high school graduate, has worked almost 
exclusively in the woods. He had ho back problems prior to 
this industrial injury. Following the injury he developed 
bumps on his stomach and back. Claimant found that rest was 
very helpful and he also continued to take chiropractic 
treatment. He had returned to work in September 1978, ' •
originally as a chaser on flat ground which was easier work 
than he had done prior to his injury; later he returned to 
work at his original job, pulling rigging. Claimant feels 
he is improving physically,. however, he still has numbness 
and stiffness when he sits for prolonged periods of time and 
he is not able to lift as much as he did before. He has 
missed some time from work since he returned because of his 
back problems; his main- problem now is a burning in his 
right leg. Claimant feels he can handle any problems in his 
back and arms. He presently works six days a week but he is 
of the opinion that he cannot work on steep or hilly ground.

The Referee found that although claimant had suffered a 
serious injury in October 1977 he had been able to return to 
work and his'coordination and strength was approximately the 
same as it had been prior to his .injury. Claimant takes no 
pain medication. The P.eferee did not take into consideration 
the burning sensation or pain claimant complained he had in 
his leg because it did not appear, by itself, to be disabling.
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He concluded that .impairment was irrelevant unless it 
interfered with the worker's c;arning capacity and in the 
instant case claimant had been able to return to his occupa- 
tion, a strenuous one, and work regularly six days a week. 
There is no evidence, .in the opinion of the Referee, to - 
indicate claimant is precluded^ from any segment of the labor 
market because of this impairment, therefore, claimant has 
suffered no unscheduled■disability.

The Board, on de novo review, finds that although 
claimant is able to work a regular six-day schedule, he 
still has problems in his back'and in his right leg and that 
these problems preclude, him from working on steep terrain. 
Working as a rigging sl.inger' requires claimant to work on 
uneven ground and in hilly country. Furthermore, there are 
other types of work in which claimant cannot engage because he 
must confine his work to .level ground if he wishes to continue 
to work without suffering re-injury. Therefore, claimant 
has lost some wage earn.i.ng, capacity because of his injury 
which resulted in a small decrease' in claimant's availability 
for general employment. This is the test which was applied 

Ford vs. SAIF, 7 Or App 547. , ,
Dr. Fleshman, in his report of October 20, 1978 stated

that,
"I talked rather frankly v/ith'the patient about 
the aging process, about the-residua - [sic] of 
injuries, about the immeasurable factor of 
nerve-fiber healing, and residual sensation 
which did not produce real disability. I 
I tried to explain that he might have resi
dual symptoms and that he might in fact be 
less able to carry out tremendous physical 
tasks that had been in the pas.t, but that he 
should not consider this to.be disability and 
should simply moderate his activities to con
tinue to work in a fashion to,which-his aging 
body would accommodate. " • :

The Board notes that at the time of the injury claimant was 
24 years of age.

Dr. Miller, in his report of October 27, 1978 says, " .
. . I also advised him he should control activities which 
require^ any heavy lifting or repeated bending. "

The Board concludes that claimant has lost some of his 
wage earning capacity as a result of the industrial injury 
and that he is entitled to compensation equal to 32° for 10% 
of the maximum allowable fort unscheduled back disability.
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The Board further concludes, that there has been minimal 
loss of function of claimant''S-;^hight leg based upon the 
medical reports and awards claimant compensation for 10% 
loss: function of that scheduled member of the body.

■ ORDER '

The order of the- Referee, dated February 8, 1979, is 
reversed.

Claimant is awarded 32® of a maximum of 320.® for 10% 
unscheduled back disability and 15® of a maximum of 150® for 
10% loss function of the .right leg. These awards are in 
addition to the award of compensation for tem.porary total 
disability granted by the'Determination Order of August 11, 
1978.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal, to 
25% of the com.pensation granted claimant by this order, pay
able out of said compensation aS;paid, not to exceed $3,000.

July 18, 1979SAIF CLAIM NO. KC 58912
BRAIN E. GRIFFEY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his right 
leg on December 31, 1966. After two surgeries in 1967 the 
claim was closed with an award for 15% loss of use of the 
right leg. The claim was reopened in December 1968 and 
additional surgery was done. On August 7, 1970 the claim 
was again closed with an additional award for 15% loss of 
use of the right leg. In August 1973 Dr. Slocum performed 
extensive surgery. A July 10, 1974 Determination Order 
granted the claimant an additional award for 10%, making a 
total award for 40% loss' of use of the right leg.

The claim was voluntarily 'reopened for a right medial 
meniscectomy performed on January 25, 1979 by Dr. Slocum.
On May 4, 1979 Dr. Slocum indicated claimant was complaining 
of intermittent pain in the right knee with popping and 
snapping. He had moderate discomfort when he walked on 
uneven, ground and he could only walk 3 to 4 blocks at a 
time. He was unable to run or jump and avoided squatting, 
kneeling and lifting. Dr. Slocum found claimant's condition 
to be medically stationary and felt he no longer needed 
active treatment. He felt claimant's claim should be closed 
with a mildly moderate permanent partial disability.
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On May 18, 1979 the Fund requested a determination of 
claimant's present disability. The Evaluation Division of 
the Workers' Compensation Department recommended that claimant 
be granted compensation -for, 25% l.oss use of the right leg.
This would give claimant a,total .award of 65%. Also they 
recommended compensation for temporary total disability from 
January 4, 1979 through Hay 4, 1979.

The Board concurs.
ORDER

Claimant is hereby granted compensation for temporary 
total disability from, January 4, 1979 through May 4 , 1979 , 
less time worked, and compensation equal to 25% loss of use 
of the right knee. These awards are in addition to any 
previous awards claimant has been granted for this injury.

WCB CASE NO 78-2257 Julv 18, 1979

BILLY HILBURN, CLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's A.ttys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys 

Order Of Dismissal

A request for review, having been duly filed v/j. th the 
Workers' Compensation Board in the above entitled matter 
by the employer, and said request for review now having 
been withdrawn,

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of law.
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BRUCE LATTIN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Attys. 
Request for Review by Claimant

WCB CASE NO. 78-4087 July 18, 1979

#

Reviewed by Board'Members.Wilson and McCallister.
Claimant seeks review of the Referee's order which 

denied penalties and attorney's fees for unreasonable re
sistance to payment of compensation.

The only issue before the Referee was whether the State 
Accident Insurance Fund's refusal to pay claimant compensation 
for permanent and total disability from January 17, 1974, - .
the date of claimant's disabling injuries, to February 6,
1976, the date of Circuit Court Judge Alfred T. Sulmqnetti's 
order which directed the Fund to pay claimant compensation 
for permanent and total disability.

Claimant's claim had been accepted by the Fund on March 
7, 1974 and four days later the Fund formally denied responsi
bility for any permanent partial or temporary total disability 
resulting from claimant's heart attack. This denial was 
affirm.ed by a Referee and the Board. Claimant appealed to- 
the circuit court. On January 14, 1976 Judge Sulmonetti 
issued his memorandum opinion which reversed the Board and 
awarded claimant permanent total disability benefits from 
January 17, 1974. The judgment order prepared for Judge 
Sulmonetti's signature inadvertently omitted the commencement 
date for the payment of benefits for permanent total disabil
ity.

On March 10, 1978 the Fund advised claimant it would 
pay his benefits for permanent total disability only from 
the date of Judge Sulmonetti's order, not from the date of 
the injury. On March 3, 1976 the Fund had filed a notice 
of appeal to the Court of Appeals from Judge Sulmonetti's 
order. On June 14, 1976 the Court of Appeals reversed Judge 
Sulmonetti's order which declared claimant to be permanently

and totally disabled. The decision did not mention the issue 
of the Fund's refusal to pay disability benefits between the 
date of claimant's injury and the date of Judge Sulmonetti's
order*
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Claimant requested a hearing on the Fund's refusal to 
pay benefits for the period between his injury and the 
circuit court's order. Both the Referee and the Board, on 
de novo review, decided that claimant was not entitled to 
benefits for that period but the Court of Appeals, on April 
17, 1978, reversed the Board and ordered the Fund to pay 
compensation from January 17, 1974 to February 6, 1976. The 
Fund complied but claimant asked ror penalties and attorney's 
fees because of unreasonable delay in the payment of compensa
tion. ,

The Referee concluded that because the wording of the 
circuit court judgment order which was prepared by claimant's 
attorney, stated payments for permanent total disability 
were to commence within 14 days of the date of that order 
which was February 6, 1976, caused the confusion, therefore,' ■ 
claimant could not now collect penalties and attorney's fee 
for the delay in the payment of compensation which resulted 
from this confusion.

The Board, on de novo review, finds that the Fund had 
knowledge of the law which requires that payment of disability 
benefits shall commence at the onset of the disability and 
continue notwithstanding any appeal. The Fund's continuing 
refusal for more than two years to pay claimant compensation 
due and owing him, despite a judgment order and a subsequent 
Referee's opinion ordering such- payment must be considered 
as unreasonable to the extent that claimant is entitled to 
penalties and attorney's fees.

ORDER
The order of the Referee, dated November 8, 1978, is 

reversed.
Claimant is awarded additional compensation equal to 

10% of the compensation !due ’him between January 17, 1974 and 
February 6, 1976 as a penalty for the Fund's unreasonable 
refusal to pay compensation'to claimant.

Pursuant to the provisions of ORS 656.382(1) the Fund 
is directed to pay claimant's attorney as a reasonable 
attorney's fee a sum of $300.

Claimant's attorney is awarded as a reasonable- attorney's 
fee for his services at Board review-a sum equal to 25% of 
the additional compensation awarded claimant by this order, 
payable out of said compensation-as paid, not to exceed 
$3,000. .

m
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July 18, 1979

m

■ ■ -j- !QUENTIN RABIDEAU, CLAIMANT 
Evohl F;. Malagpn, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys.
Own Motion Order

CLAIM NO. D53-116518

On June 20 , 1978 claimant, by and through his. attorney, 
requested a hearing on his request for own motion relief 
relating to an injury suffered on March 14, 1967, therefore, 
the request was delivered to the Hearings Division.

The Board did not receive the file until October 1978.
On October 6, 1978 the Board advised claimant's attorney
that it would need medical documentation to support claimant's
claim.

On May 30’, 1979 the carrier's attorney asked the Board 
the status of the matter arid the Board, on June 19 , 19 79 , 
informed him that the case was still-pending until medical 
reports in support of the request were received and if such 
medical documentation was not received by, July 2, 1979 the 
matter would be deemed abandoned and the request for own 
motion relief would be denied.

As of this date, nothing has been received from the 
claimant. The Board concludes that claimant has abandoned 
his request for own motion relief.

ORDER
The claimant's request for own motion relief on his 

industrial injury of March 14, 1967 is hereby denied for 
failure to furnish medical support therefor.

m
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WCB CASE NO. 8-848
FRANK M. RIVERS, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. Order ' '' : ’ i' ‘

July 18, 1979

On June 28, 1979 th 
in the above entitled ma 
its own the Opinion and 
1978. This order had ap 
make certain reimburseme 
claimant outside the stc\ 
intent of the Legislatuj- 
physicians within the st 
choice outside the state 
worker's entitlement to 
by ORS 656.245(1) .

e Board entered its Order on Review 
tter‘which!affirmed and adopted as 
Order of the Referee dated July 24, 
p^roved the denial by the Fund to 
nts for'medical services received by 
te jof Oregon. It stated it was the 
e toigrant the right of choice of 
ate' of Oregon and to negate that 
,;without otherwise affecting the 
receive medical services as provided

On July 11, 1979 claimant, by and through his attorney, 
requested the hoard to reconsider its order. The moti.on 
basically asks the Board to determine the constitutionality 
of the statute. That is' not within the province of the 
Board.

The Board concludes that the motion to reconsider is 
without merit and, therefore, should be- denied.

4 >
IT IS SO ORDERED.

CliAIM NO 65-77592 July 18, 1979
JOHN L. THOMPSON, CLAIMANT
D.S. Denning, Jr., Claimant's Atty.Order Denying Motion • •^

On May 25, 1979 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction 
pursuant to ORS 656.278 and reopen his claim for an injury 
sustained on January 18, 1973. Claimant's claim was first 
closed on February 20, 1974.and his aggravation rights have 
expired. Attached to the,request was a medical report 
dated May 2, 1979 from Dr. Tanaka indicating claimant's 
condition was an aggravation of his 1973 injury, and a 
psychological evaluation'of October 9, 1973 by Dr. Perkins.
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On May 30, 1979 the Board acknowlodged claimant's 
request for own motion relief'"and'‘asked him to advise the 
Board whether American Hardware or the Fund was actually the 
carrier in this claim. When claimant's attorney failed to 
answer the Board's letter, the Board,, on June 4 , 1979 , 
advised /American Hardware of claimant's request and gave- it 
20 days to respond.

On June 29, 1979 the Board received from American 
Hardware a Motion to Dismiss on the grounds that claimant's 
Claim for Aggravation and Request for Hearing which had been 
attached to his.request for own motion relief was filed 
after the 5-year period had expired and, therefore, should 
be dismissed.

The Board finds that the Motion to Dismiss was based on 
the expiration of the aggravation period and because clainiant 
has requested the relief under the Board's own motion juris
diction the 5-year aggravation period does not apply.

The motion is hereby denied^
Claimant's request for own motion relief is referred to 

the Hearings Division with instructions for the Referee to 
take evidence-and determine whether dr not claimant's present

condition is actually an aggravation of his January 18, 1973 
industrial injury. Upon conclusion of the hearing, if the 
Referee finds that claimant's present condition is the 
result of his 1973 injury and represents.a worsening thereof 
he shall cause a transcript of the proceedings to be pre{.)ared 
and submitted to the Board together with his recommiendation 
'that claimant's request for own motion relief be granted. If 
he does not so find, he shall recommend to the Board that 
the request for own motion relief be denied.

WCB CASE NO 78-4118 July 18, 1979
WILLIAM A WILSON, CLAIMANT 
Charles Seagraves, Claimant's Atty. 
SAIFf Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the Referee's 

order which approved the denial, of his claim for an industrial 
injury.
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On March 5, 1978'claimant sustained an injury when he 
slipped and fell while cleaning lip after a poker game in 
which he had participated as a "houseman". The incident 
took place at the Owl. Cliib .where Peggy and George Word were 
apparently operating some, gambling tables. Two poker tables 
had been set up and claimant, who 'had done gambling in the past, asked the Word's 'if he could run the poker game at one 
of their tables. They agreed to|oay claimant 50% of the 
"contributions" made by the- players in the poker game. This amount is set by the people tl^at operate the game and is 
characterized as purchase of-time. At the end of his shift 
claimant would turn in the "contribution" receipts to Mrs. 
Word who.would pay him 50% of those funds.

A "worker" is defined by ORS 656.005(30). Remuneration 
is an essential element of a determination under this defini
tion, as is the element of control over the manner in which 
the work is performed as'well as the right to "hire and 
fire".

The game in which claimant participated was a "social 
game" authorized under local ordinance adopted pursuant to 
ORS 167.117 and .121. This law absolutely prohibits house 
income from the operation 'of the’ game'. There" ,is a le'gal 
presumption that the law has been observed. Both claimant 
and the alleged employers, the Words, testified that any 
contribution by the players was voluntary.

The Referee, found that any remuneration for claimant's 
services would be specuJative and that it was unlikely that 
a real contract of'employment would have been entered into 
under such circumstances.

The Referee further found that the "social game" law 
clearly does not.contemplate any employer-employee relation
ships. He found that this feature of the law was so integral 
to the social games scheme'that to violate it would render 
the activity illegal. He concluded that claimant had failed 
to prove that he was an employee within the meaning of the 
Workers' Compensation Law. •

The Board, on de novo review, finds that claimant is a 
subject worker within the provisions of the Oregon Workers' 
Compensation Law. The evidence indicates that the people 
who were running the card game,’ the Words, indicated and 
directed claimant as to the stakes that were to be played 
and directed him on the conduct of the game. His duties 
also included keeping the table area clean, sweeping off the 
table, wiping up any spills, serving coffee, soft drinks and 
alcoholic beverages to the patrons. Claimant was allowed to 
play, as long as the table wasn't full, and,when the table 
filled up, he was then to step out of the game and merely 
supervise i,t. The cards used by-the players and the chips 
were furnished by the Words.
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The Beard finds that clairnant-.suffered this injury when 
he was the process of taking -glasses v/hich had been left at 
the card table back to the bar area of the Owl Club to be 
washed. The bar had been closed and the janitor was mopping 
the floor. Claimant slipped on the wet floor and fell 
breaking the glasses he v/as carrying in hi.s right hand. He 
suffered multiple lacerations to the right hand.

The Board finds that the operator's of the game had a 
right-to hire or fire clciimant, they had a right to control 
his activities. They furnished the equipment necessary for 
the game and they had complete supervision over his activities 
during the course of his employment. It has been argued,, 
with merit, that contracting to perform an illegal act 
defeats a worker's right to compensation, however, in-this 
case there was nothing about the employment activities of 
claimant which was illegal. Whether, under the facts- of this 
case there has been a violation of the social gambling law 
is not for the Board to determine.

ORDER
The order of the Referee, dated December 6, 1978, is 

reve rsed.

Claimant is a subject worker within the provisions of 
the Oregon Worker's Compensation Law and was so on March 5, 
1978 when he suffered an industrial injury. Claimant's 
claim is hereby remanded to the State Accident Insurance 
Fund to be accepted and for the payment of compensation, as 
provided by law, commencing on March 5, 1978 and until the 
claim is closed pursuant to the provisions of ORS 656.268.

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services in behalf of claimant both before the 
Referee at the hearing and at Board review a sum of $1,000, 
payable by the State Accident Insurance Fund.
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July 19, 1979SAIF.CLAIM NO. HB 119465
■ : ■ - !

' ^ . 1CAROLYN E. BECKER, CLAII^NT :l 
SAIF; Legal Services, DefenseAtty.
Own Motion Determination :

Claimant sustained a compensable injury to her back on 
November 6, 1964. She had suffered an earlier injury in 
March 1963 and a laminectomy was performed in February 1964. 
In April 1965 a hemilaminectomy arid spinal fusion were performed and on July 13, 1967 a re-fusion was done from L4 to 
the sacrum. The claim was '.first closed on September 25,
1968 with an award equal' to 87° for 60% loss of an arm for 
unscheduled disability.• ; ■

Claimant continued to be treated for low back and hip 
pain and on June 23, 1972 the claim was ordered reopened by 
a circuit court order for further medical treatment and 
surgery. Surgery was performed on July 13, 1972 and the 
September 5 ,- 1973 Determination Order granted time loss 
benefits only.

. Claimant, pursuant to a Stipulated Judgment Order, was 
granted an increased award of 43.5° for a total of 130.5° 
for 90% loss of an arm for unscheduled disability.

In 1974 and 1975 claimant continued-to receive treatment 
Her claim was reopened on'August 20, 1974 for 'time loss 
payments only, and her award for 30% loss of an arm for 
unscheduled disability granted by the Stipulated Judgment 
Order, dated May 10, 1974, was cancelled at the request of 
claimant.

On December 16, 19 75 a Determ.ination Order granted 
claimant an additional award of 15% which gave her a total 
award of 75% loss function of an arm'for unscheduled-disa
bility. Claimant, thereafter, filed a petition for re
hearing which was denied.

Claimant was hospitalized from February 27, 1976 through 
March 20, 1976 and from April 18, 1977 through May 14, 1977.

The claim was ordered reopened as of February 27, 1976 by a 
Stipulated Judgment Order dated June 17, 1976. On September 
13, 1977 a Stipulated Judgment Order directed that the claim 
again be reopened-as of April 18, 197-7. Between August 29, 
1977 and May 12, 1978 claimant was evaluated and treated at 
the Pain Evaluation Clinic.'

m
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The Orthopaedic Consultants, on June 2, 1978, indicated 
claimant's condition was stationary and no further active 
treatment was recommended at that time. They felt she could 
perform her nursing occupation with limitations on lifting 
and the necessity for her to change position from standing 
to sitting as needed. They found her total loss of function 
of the lumbar spine due to the injury fo be moderately 
severe.

The Fund requested a determination of claimant's present 
disability. The Evaluation Division of.tlie Workers' Compen
sation Department recommends that claimant be granted addi
tional compensation for temporary total disability from 
April 18, 1977 through May 24, 1978 only.

The Board concurs in this recommendation.
ORDER

Claimant is hereby granted compensation for temporary 
total disability from April 18, 1977 through May 24, 1978, 
less time worked.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compensa
tion granted by this order, payable out of said compensation 
as paid, not to exceed $700.

Julv‘19, 1979WCB CASE NO. 78-3892
DAVID LAYMAN, CLAIMANT 
Myrick, Coulter, Seagraves, Nealy ^ 

Myrick, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross-request by the Fund

Reviewed by Board Members Phillips and McCallister.
The claimant seeks review by the Board of the Referee's 

order which granted claimant 80® for 25% unscheduled low 
back disability and an additional 22.5® for 15% right leg 
disability. Three previous Determination Orders had granted 
claimant awards totalling 22.5® for 15% loss of the right • 
leg.

- . . . ■ ■ ■ , V-. - ■ -V
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Claimant suffered an injury to his right knee in October
1975. A previous hearing had been' terminated when-it appeared 
that the employer would‘provide claimant with a suitable 
job. The representative of the. employer, a vocational rehabili
tation consultant, a rehabilitation counselor, and claimant 
developed an on-the-job training•program. Claimant was to be 
trained to operate a' sander and grade plywood and given a 
90-day trial period during which ,r.e could set his ov;n work 
pace. This particular job v/as felt to be suitable because 
it required primarily pushing buttons and turning valves.
It also gave claimant the- option of sitting or standing and 
did not involve heavy physical labor.

The worker who trained claimant not only pushed the 
buttons and turned the valves but also maintained the machine. 
The maintenance involved climbing up and down and around the 
machinery and also freeing jammed plywood which required 
frequent trips up and down the stairs leading to the control 
platform. The person training claimant told him he was to 
push the buttons and set the' valves, however, he did not 
mention the other things although claimant observed all 
•these things being done and apparently felt they were part 
of the job.

On a certain day claimant was performing the' job by 
himself when a "rush period" occurred. The foreman temporarily 
replaced claimant with a mere experienced operator and, 
according to claimant's testimony, claimant was told to help 
the lift truck driver mark loads. This involved some lifting 
and bending and claimant developed neck, back and leg pains.
He went home shortly thereafter and did not return to work.
The foreman denied that he ordered claimant to help the lift 
truck driver; he said he told him not to-do it if it bothered 
his knee.

The Referee found that there was apparently a lack of 
communication and.for that reason the on-the-job training 
effort failed. Because of misunderstandings and/or miscon
ceptions claimant left the job' feeling he had been mistreated 
and the employer apparently felt that claimant had not given 
the job a fair trial.

The Referee found that claimant, who was 53 years old, 
has an eighth grade education and has obtained and held 
numerous jobs. After terminating^ the on-the-job training 
program, claimant has not'looked' for work; he states he 
didn't know of any jobs which he could do.

m

m
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m
The Referee found that the fact that claimant was not 

presently employed did not pro.ve .that he was unable to work.
He further found tha,t claimant had exaggerated his disability. 
Claimant has described his leg disability as mainly loss of 
balance; he described his low back pain as being inter
mittent depending upon his activity level. The back symptoms 
have been present since claimant fell at home when' his 
injured leg went out fromi under him. The Referee concluded 
that the medical evidence connected the fall to the industrial 
injury as a consequential event and, therefore, claimant did 
have unscheduled disability as a result'of his industrial 
injury.

The Referee found that the evidence, both lay and 
medical, indicated claimant could no longer return to heavy 
duty work and that this preclusion is partly attributable to 
his back based upon a medical opinion connecting some of 
claimant's disability to an unrelated unscheduled cervical 
spine condition. He felt that claimant would be adequately 
compensated for his loss of wageearning capacity by an 
award of 80° which represents 25% of-the maximum.

With respect to the loss of function of the right leg, 
the Referee found that claimant had had a medial meniscectomy 
in December 1975 and in March 1976 returned to work with 
only slight swelling which was reduced at night. He had 
some disabling pain and stiffness towards the end of each 
work week and the knee continued to be painful, unstable and 
weak.

The Referee concluded that the loss of function was 
characterized as moderate and he felt that the prior awards 
did not adequately represent the true impairment of the 
scheduled member. He felt that an award of 30% more nearly 
approximated the actual loss of function. Therefore, he 
increased the previous awards by 22.5° giving claimant a 
total of 45° of a maximum of 150° for 30% loss function of 
the right leg.

The Board', after de novo review, on the issue of extent 
of unscheduled disability finds the medical evidence shows 
the claimant had a low back strain with minimal loss of 
function. The evidence further indicates that claimant can 
be retrained in many types of work activities insofar as his 
back problems are concerned. His leg problems cannot be 
considered’under these circumstances in determining claimant's 
loss of potential wage earning capacity.

The Board concludes that claimant will be adequately 
compensated for his loss of wage earning capacity by an 
award equal to 48° which represents 15% of the maximum. It 
further concludes that the Referee correctly determined the' 
loss function of the claimant's right leg and would uphold 
the award of 45°.
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The Board is of the opinion that the Field Services 
Division of the Workers'- Compensation Department should 
attempt to assist claimant! in either a vocational rehabilita
tion program or through an on-the-job training program to 
enable him to return to the labor market.

ORDER 
. *The order of the Referee, dated November 29 , 1978, is 

modified.
Claimant is awarded 48^ of a maximum of 320° for 15% 

unscheduled low back disability. This award is in lieu of 
the award granted claimant'for unscheduled disability in his 
order which in all other'^respects is affirmed.

The Field Services Division of the Workers' Compensation 
Department is directed to furnish claimant with, such assistance 
as it can either through vocational rehabilitation or on- 
the-job training to enable claimant to obtain suitable and 
gainful employment on a regular;basis as quickly as possible.

m

WCB CASE NO. 78-4471 July 19, 1979

MAX MCKENZIE, CLAIMANT 
Emmons, Kyle, Kropp s Kryger,

Claimant's Attys.
Roger R. Warren, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order 

which granted claimant compensation -equal to 48° for 15% 
unscheduled low back disability.

Claimant, a 23-year-old burner operator, suffered a 
compensable back sprain on February 6, 1974 while lifting 
up a piece of steel on a burner table. Claimant finished 
the morning shift and on ,the same day was seen by Dr. Buell, 
osteopathic physician. .He diagnosed an acute lumbosacral 
strain. After' claimant had been^hospitalized and placed in 
traction, he was examined'by’Dr. -Fax, an orthopedic surgeon, 
whose diagnosis was lumbosacral strain with a possible 
herniated nucleus pulposis. Claimant was given conserva
tive -treatment.

On March 7, 1974 Dr. Buza, a neurosurgeon, examined claim
ant and found a muscular ligamentous strain. A'myelogram 
perform.ed oh April 2 , 1974 was negative.

-496- •

m



m On May 8 , 1974 Dr. Hogue;,, a psychia tris t, evaluated claim
ant's condition because of-pro'gre'ssi-ve despondency claimant had 
experienced following his injury. Dr. Hogue felt it v;as ap
propriate to prescribe an anti-depressant.

On ‘May 18, 1974Dr. Buell released claimant for modified 
work although he stated that -claimant continued to have low 
back pain. Claimant attempted ,tO'. rezj^r-r. to his old job on 
July 25, 1974 but had to quit within a month because he was 
continually reinjuring himself as a result of the heavy lifting involved in the job. Dr. Rueli had recommended r.o return 
to light v/ork but claimant ignored that and was lifting weights 
from 50 to 75 pounds.

•Dr. Tsai, in October 1974, found no need for surgical, 
diagnostic or therapeutic procedure. He did recommend vo
cational rehabilitation. When Dr. Tsai saw claimant again 
on December 4, 19 74 his impression v/as that of a right 
lumbar spasm with some right SI nerve root irritation.
Again conservative treatment was recommended.

On February 5, 1975 when claimant again saw Dr. Hogue 
he was going to school with assistance from the Department- 
of Vocational Rehabilitation. Claimant found it difficult 
to sit throug.h four hours of classes because of his back 
pain and he was developing an increasing dependency on . 
pain medication. Because of claimant's feelings of hope
lessness, worthlessness and loss of former identity. Dr.,
Hogue considered claimant to have a depressive reaction, 
secondary to his injury. He again prescribed anti-depressant 
medication and said absent side effects such medication 
should be continued for at least one m.onth.

Claimant was enrolled at Callahan Center where his con
dition was diagnosed as a strain, chronic, lumbar muscle 
and ligaments, superimposed on asymmetric facets at the 
L4-5 and L5-S1 innerspace with mildly moderate to moderate 
degenerative disc disease at the lumbar joint with subluxed, 
narrow, and sclerotic lumbosacral facets. They recommended 
claimant change occupations and do no lifting over 50 pounds, 
no repetitive bending, stooping or twisting. ;

Dr. Dawson, a clinical psychologist, examined claimant on 
November 11, 1976, at the request of Dr. Buell, to determine 
to what degree claimant m.ight benefit from a program of relax
ation training and pain management. He worked with claimant for 
•about a month attempting to train claimant in the pain manage
ment and relaxation techniques. Claimant showed marked im
provement both in his ability to cope with pain and in the , . 
level of pain experiences.

On June 12, 1978 the claim was closed by a Determination 
Order which awarded claimant compensation equal to 16® for 
5% unscheduled low back disability.
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Claimant is a higli school graduate and has 2-1/2 years 
of college. He started to' school in the falj. of 1975 and 
graduated in'the spring of 1978 and has a teaching certificate 
Claimant's background consists of working as a mechanic, a 
grocery clerk, truck driver, carpenter and a farmer. Prior 
to his industrial injury .he had had no back problems. Fol
lowing his injury ‘he had attempted to return to work but 
was unable to because of the increased back pain. Later •, 
he again attempted 'to return to work but was advised by the 
defendant that there was.no light type work available.

The Referee found that claimant, because of his indus
trial injury, has restrictions on his job activities. The 
determijiation of earning capacity is m.ade by attempting to 
ascertain what the future holds for claimant. An injury 
which is substantially physically disabling is likely to re
duce the earning capacity even of a person whose m.ental 
capacity, education and experience is such that many avenues 
of employment not involving heavy physical labor, are open to 
him, but not to the same extent as it would in the case of 
.a person who was limited in education and m.ental capacity 
and not trainable for employment which does not involve heavy 
manual labor. . ;

The Referee found that claimant had above average educa
tion, had a teaching certificate, and that his future lies not 
in hea'^/y manual labor but in the area in which he is trained. 
He concluded, after considering claimant's youth as a plus 
factor and his physical im.pairment as a minus factor, his 
disability was greater than the award of 16° which represented 
only 5% of the m.aximum for unscheduled disability. He in
creased the award to 15% of the maximum.

tThe Board, on de novo review, finds that it is necessary 
to take into consideration claimant's adaptability to differ
ent occupations in the broad field of general industry and not 
just his ability to obtain and hold a.particular job at a 
given tim.e. In this case, claimant is precluded from any type 
of employment on a full time basis which involves substantial 
physical labor, whether moderate or heavy. Claimant’s treat
ing physician, the doctors -at .Callahan Center and Dr. Hogue 
all have recommended claimant be employed only in work which 
involves no repetitive bending, lifting or stooping. The 
evidence indicates that claimant is precluded from the entire 
manual labor field? employers would be very hesitant to hire 
him to perform any physical labor if they found out about his 
back disability. This is borne out by the fact that claimant 
has applied for several jobs and has been turned down because 
he' revealed to the employer'that he had had a back injury.

m

m
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would 
would 
there 
a job

The Referee assumed that. claimant' s fiuture employment 
be in the teaching .profession.and, therefore, this 
naturally reduce his loss of earning capacity; however, 
is no evidence as , to when, if ever, claimant v/ill find 
in the teaching profession or to- indicate that he would 

be able to hold a job permanently. The evidence indicates 
claimant has had no success to date in finding employment as . 
a teacher.

Prior to his inju.ry claimant had substantial experience 
in the manual labor field; he can't return to it. There
fore, he must seek work in fields of endeavor in which he 
has no practical experience.

The Board concludes that claimant's loss of earning 
capacity is substantially greater than indicated by the award 
made by the Determination Order of December 12,. 1978 and also 
'is greater, than the award granted by the Referee's order.
The Board concludes that claimant is entitled to an award • 
equal to 80° which represents 25% of the maximum for unsched
uled disability to adequately compensate him for his loss of 
wage earning capacity resulting, from the industrial injury of 
February 6, 1974.

ORDER
The order of the Referee, dated October 23, 1978, is mod

ified.
Claimant is awarded 80° of the maximum of 320° for 25%' 

unscheduled low back disability. This award is in lieu.of the 
av;ard granted by the Referee’s order 'which in all other re- 
specus is affirmed.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 

. $3,000
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July 19, 1979X^CB CASE MO. 78-3656
WILLIAM D. SHEPARD, CLAIMANT 
Starr &-Vinson, Claimant's Attys. 
Samuel Hall, Jr. Claimant's Atty. 
Cheney & Kelley, Defense Attys. 
Recruest for Review bv Emplover

Reviewed by Board Men'bers Wilson, Phillips and McCallister.
The employer requests review by the Board of the Referee's 

order which found claimant to be permanently and totally disabled 
as of December 4, 1978, the date of the Referee's order.

For the past 20 years claimant’s primary work experience 
was selling and repairing automotive and industrial tires. On 
July 19, 1974 claimant injured his back while lifting a tire.
On August 4, 1974 he exacerbated and re-injured the back when 
he lifted a tire and his right foot slipped causing him to twist 
his back. Claimant has not worked' since August 4, 1974.

Claimant has had problems with his back since 1961; in 
1969 he had a laminectomy. After, the 1974 injury, claimant was 
given conservative treatment which,proved unsuccessful. A 
myelogram was performed and on September 20, 1974 claimant 
submitted to a hemilaminotom.y. Oh'June 12, 1975 claimant had 
additional surgery for L4-5 exploration with bilateral L5 
neurolysis.

The second back surgery v;as perform.ed by Dr. Robert W. 
Williams, a neurological,surgeon in Las Vegas, who had also 
perform.ed the surgery in 1969. ‘ Dr. Tennyson had performed the back surgery in 1974. Dr. Williams, on May 21, 1976, 
advised the carrier that claimant suffered from a vacant disc 
space and was markedly disabled. He stated there was no real 
solution for his problem, other than anti-inflam.matory medi
cation and limitation of environmental activities. In his 
opinion claimant was completely disabled from any reasonable 
gainful employment. On May 30, 1976 Dr. Eskey, an orthopedic 
surgeon, advised the carrier that he did not feel claimant 
would be able to return to his former employment; he stated:

"I feel that the only type of employment for 
which he would be suited would be, of necessity, 
sedentary, but, as you note In my report, the 
alleged sciatica related to sitting and motiva
tional factors and psychological factors, I 
think, would preclude his returning to any'type 
of gainful employment."

#
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On January 13, 1978 a neurologist and two orthopedic 
surgeons examined claimant ati^tHe' Orthopaedic Consultants. 
Their report, dated January 22, '1978 , sets forth a full 
medical history and concludes with the comment that claim
ant's condition is medically stationary and he has no.need 
for further treatment:. It was their opinion that claimant 
could not return to his former occupation even with limita
tions, however, they felt that he would be able to return to 
some form of reasonably continuous gainful, employment on the 
basis of physical findings. They did not recommend psychia- ' 
trie or psychological evaluation to be repeated. In estimat
ing impairment of claimant's back, they found the total loss 
of function at the time of the examination to be in the mod
erate category and the loss of function due to the 1974 in
jury in the mild to moderate category.

On April 17> 1978 a Determination Order closed the claim 
with an award of compensation for temporary total disability 
and 96° for 30% unscheduled lov; back disability.

Claimant has a bilateral foot drop and, after trying on 
one occasion, no longer drives any type of vehicle. Because 
of the vacant disc syndrome, claimant has been advised never 
to bend nor to perform any motion of the spine.. Dr. Eskey 
suggested that claimant be referred to the Pain Clinic or 
to a rehabilitation program; Dr. William.s stated that claim
ant could possibly benefit from some type of multi-discipline, 
program such as Dr. Eskey suggested. Dr. Williams later, 
after claimant discharged,himself from the rehabilitation/ 
pain clinic stated he believed the claimant to be permanently 
and totally disabled from any reasonable gainful employment 
and he saw nothing to be gained by treatment at a rehabili
tation/pain clinic.

•

Claimant is 61 years old and his work experience has, 
for the most part, involved substantial physical activity.
He tried unsuccessfully to sell insurance. He has not looked 
for any work since his injury because he feels, he is unable 
to perform any type of employment.

The Referee found that claimant had numbness and abnor
mal sensation in both legs which caused him to stumble and 
fall frequently.

The Referee, relying upon the attending surgical special
ists who treated claimant, concluded that claimant had estab
lished by a preponderance of the evidence that he was perman
ently and totally disabled. . .
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The majority of the Board, on de novo review, finds that 
claimant is not permanently, and totally disabled nor is the 
claimant's disability so great as to preclude consideration 
of motivation. The majority concludes the. opinions of Dr. 
Williams (report of May 21; 19;76'and September 30, 1977} and 
Dr. Eskey (May 30, 1976) are not sufficient by themselves to 
preclude a consideration of motivation. The majority of the 
Board finds that claimant has made 1 no attempt to look forvwork 
and the only excuse which he offers is that he doesn't feel 
that he is able to work. The three physicians who examined 
claimant at the Orthopaedic Consultants felt that there were 
other types of gainful employment v/hich were within claimant's physical capabilities. , f

The Claimant signed out of Rancho Los Amigos Hospital where 
he had been referred for physical rehabilitation "against medi
cal advice". The treating! physician concluded that claimant 
was totally disabled from his previous occupation, hov/ever, 
he was not totally disabledfrom ..some other occupation. Dr. 
Lipovitch stated on April 5, 1977 that there is no way at pre
sent to assess the total • di'sabili t:y as manifested by claimant 
in relationship to his recent' aiitcmtobile accident.

The majority of the Beard feels that claimant has suffered 
a substantial loss of wage earning capacity as a result of 
his 1974 industrial injury -and, is entitled to an award of 240° 
which represents 75% of ithe,maximum allowable by statue for 
unscheduled disability. \

The Board also directs the Field Services Division of the 
Workers' Compensation Department to-provide claimant with 
such assistance as it can with a goal of returning claimant 
to the labor market in some.suitable and gainful employment 
which is within his physical capabilities.

;.. j

' ORDER'

#

m

fied,
The order of the Referee, dated December 4, 1978, is modi-

Claimant is awarded 240° of a maximum of 320° for 75% 
unscheduled low back disability. This award is in lieu of 
the award of permanent total disability granted by the Dec
ember 4, 1978 order of the Referee which in all other re
spects is affirmed. ‘ '

Board Member Kenneth V. Phillips dissents as follows:
Claimant has a long history of back problems and has 

undergone three surgeries , two as a result of.,.this industrial 
injury. | '. . •.
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m The medical reports■rcyealjobjective severe disability 
from loss of disc space, bone-'spurring, compression fracture 
deformity with residual nerve root entrapment. Claimant's 
treating physician. Dr, Williams, opined that claimant was 
completely disabled from, any reasonable gainful employment.
Dr. 'Eskey found claimant's complaints were borne out by ob
jective physical findings.

The. medical evidence in this case, together v/ith other 
factors of claimant's age of 61, his high school education and 
the fact that his entire work history has been in heavy phy
sical labor occupations now prevent claimant' from being em
ployed in any occupation in the broad-labor market. The. Ref
eree's finding that claimant was permanently and totally 
disabled was correct and I so find.

SAIF CLAIM NO. HA 716728 July 20, 1979

m
RICHARD L. CASEDAY, CLAI.MANT 
SAIF, Legal Services, Defense Atty 
Own .Motion Determination.

An Amended Own Motion Order entered in the cibove entitled 
matter on July 11, 1979 directed the Fund to accept claimant's 
claim for a December 4, 1958 industrial injury to his left 
eye and to commence payment of benefits, as provided by law, 
on July 18, 1978 and until closed pursuant to ORS 656.278.

On June 22, 1979 a request was made for an evaluation 
of claimant's present condition; claimant's physician. Dr.
Aebi, had reported on June 8, 1979 that, in his opinion, 
claimant had been medically stable on September 19, 1978 and 
as of that date he released him to return to work.

The Evaluation Division of the Workers' Compensation 
Department recommended that claimant be awarded compensation 
for temporary total disability from July 18, 1978. through 
September 19, 1978 , less time worked, and .an additional 
award of compensation equal to 50% loss vision of the left 
eye. This additional award would give claimant a total of. 
100%. He was granted an award of 50% loss of vision of the 
left eye on March 14, 1960.

The Board concurs in the recommendation.

■
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ORDER 1 i 't -Claimant is av/arded compensation for temporary total 
disability from July 18, 19,78 through September 19, 1978, 
less time worked, and compensation equal to 50% loss vision 
of the left eye. The schedule-d award of permanent partial 
disability is in addition, to'the -previous award received by 
claimant for his industrial injury of December 4 , 1958. -•

WCB CASE NO. 78-3752 July 20, 1979
FIORE M. BASTINELLI, CLAIMANT ,ITelch, Bruun, Green & Caruso’,

Calimant's Attys.
Conn & Lynch, Defense Attys.
Request for Review by Employer

Reviewed bv Board Members Wilson and McCallister.
The employer seeks Board review of the Referee's order 

which directed it to pay the !attorney fee ordered by Referee 
J. Wallace Fitzgerald notwithstanding the appeal of claimant's 
disability award, and td' further pay claimant-'s attorney an 
additional sum equal to 15%' of • the.attorney's fee that was 
payable out of claimant's increased compensation award, and 
awarded claimant's attorney an attorney's fee of $100.

The sole issue is whether the refusal on the part of an 
employer to pay an attorney's fee'pursuant to an order of a 
Referee while such order is pending appeal constitutes 
tmreasonable resistance to the payment of compensation.

Claimant had been awarded 80° for 25% unscheduled 
disability resulting from ah injury sustained in April 1976. 
Claimant requested a hearing on the adequacy of this award 
and, after a hearing, a Referee increased the award to 224° 
and ordered claimant's attorney to be paid an amount equal 
to 25% of and from the increased disability made payable by 
the order, not to exceed the 'sum of $2,000. Since the 
issuance of the Referee's order, claimant has been receiving 
payments for his increased award but no payments have been 
made to the attorney. The employer has appealed.
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ORS 656.313 provides that the filing of a request for 
review or court appeal shall.not stay payment of compensation 
to a claimant. Is an attorney’s fee based-upon a percentage 
of the compensation paid to claimant and payable out of said . 
compensation a part of the compensation paid claimant? If 
the answer is "yes", then the provisions of ORS 656.313 
apply to the attorney's fee.

The Referee concluded that the employer's refusal to 
pay the attorney's fee pursuant tO' Referee Fitzgerald's 
order represented unreasonable refusal to pay compensation 
and entered his order as recited above. In the body of his 
opinion the Referee indicated great reluctance to find that 
an attorney's fee payable out of the compensation was compen
sation, relying basically upon the definition of compensation 
as a benefit.

I >

The Board, on de novo' review, agrees with the ultimate 
conclusion reached by the Referee but disagrees with the 
reasoning set forth in his ‘opinion., which, if used as a basis 
for a conclusion, would have led to one diametrically opposed 
to that reached by the Referee.

The Board finds nothing in the employer's brief which 
would persuade it to change its position as set forth in an 
earlier case designated Richard Carlson, Claimant, VJCB Case 
No. 77-1598 (1978). A portion of this order .was set forth 
in the Referee's order clearly and concisely sums up the 
Board's interpretation of attorneys' fees which are payable 
out of compensation awarded to claimant.

In its de novo review of Carlson, the Board said that 
when the claimant's attorney's fee is based on a certain 
percentage of the compensation awarded claimant and payable 
out of said compensation as paid, it is compensation and 
must be timely paid to the attorney at the same time that 
claimant is paid.

ORDER
The order of the Referee, 

affirmed.
dated June 21, 1979, is
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MARVIN CHAP.MAN, CLAIMANT
Evohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order !

On September 21, 1978 claimant, by and through his 
attorney, requested an ov/ii motion hearing for an injury 
sustained on December 18, 1970, After some delay, the Board 
received a copy of this request on June 28, 1979 with support
ing medical documents attached. Claimant's aggravation 
rights have expired.

Dr. Rosenbaum, on June 13, 1979, stated claimant.was. 
suffering from rheumatoid, spondylitis. He felt claimant's 
previous peptic ulcer■disease was-related to this present 
condition. He indicated that rheumatoid arthritis is a 
progressive disease and claimant's condition has -become 
worse since he first saw claimant in 1975. He said claimant 
could not do work which required the use of his back or 
heavy physical labor and,i because of his morning stiffness, 
it would be hard for him to work a fixed time schedule.

On July 3, 1979 the Board requested the Fund advise it 
of its position with respect to claimant's request for own 
motion relief.

The Fund, on July 11, 1979, replied that claimant was . 
receiving medical care under the provisions of ORS 656.245 
and it opposed the reopening of claimant's claim.

The -Board, after considering the evidence before it, 
finds no proof that the rheumatoid arthritis condition is 
related to his 1970 industrial injury.

It concludes that the medical evidence is insufficient 
at this time to support a reopening and that claimant’s 
request for own motion relief for his Decemer 18, 1970 
industrial injury should be denied.

IT IS SO ORDERED.

' SAIF CLAIM NO. NC 282160 July 20, 1979

m
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Julv 20, 1979

LYNDA HEATH.MAN, CLAI.^^IANT
Robert J. Miller, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schv/abe, Defense Attys. 

Order

•WCB CASE NO. 78-1463

On June 29, 1979 the Board entered its Order on Review 
in the above entitled matter. The majority of the Board 
affirmed and adopted the Opinion and Order of the Referee 
dated September 29, 1979 which had affirmed the defendant's 
denial of February 8, 1978.

On July 16, 1979 claimant, by and through her attor- 
neys, moved the Board for reconsideration of said order- 
on the grounds and for the reasons that on June 15, 1979 a 
Judgment Order was entered by the Multnomah County Circuit 
Court in favor of claimant as plaintiff in a third party 
action to,recover damages for the injuries that are the 
subject of the above claim. On June 21, 1979 a copy of that 
judgment and the motions were mailed to the Board requesting 
reversal of the Referee's order on the grounds of res 
judicata. In the alternative, the Board was requested to 
remand the claim to the Referee with instructions to receive 
evidence which was not available .at the original hearing 
before the Referee.

On June 25, 1979 the employer, by and through its 
attorney, responded in opposition to the motion.

The Board, after giving due consideration to the motion 
which was submitted, a copy of the Judgment Order and the 
affidavit by Dr. John J. Higgins, concludes that the 
evidence which claimant now seeks to have the Board, or one 
of its Referees, consider was available at the time of the 
hearing before the Referee; furthermore, the Judgment Order' 
entered in the circuit court for Multnomah County is not 
relevant to the case before it.

Therefore, the motion to reconsider the Board's Order 
on Review entered in the above entitled matter on June 29, 
1979 should be denied.

IT IS SO ORDERED.
ORDER
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SAIF CLAIM NO. YG 30245 July 20, 1979
RACHEL MADER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to her back on 
July 25, 1966 while employed by Stockton Cafe. A laminectomy 
was performed that year and claimant was granted compensation 
for'30% loss of an arm by separation for unscheduled disabil
ity by the November 22, 1968^Determination Order. The claim 
was reopened and closed in 1969 with compensation for time 
loss only.

On August 15, 1972 a Determination Order granted claimant 
an additional award for 30% unscheduled low back and emotional 
condition disability equal to 57.6° and for 15% loss of the 
left leg equal to 16.5°. ,

Claimant's claim was reopened oh November 7, 1977 and 
in April 1978 she underwent a laminectomy and re-exploration 
of her previous fusion. She remained under the care and 
treatment of Dr. Donald D. Smith until his closing examination 
of May 3, 1979. He indicated in that report that claimant 
continued to have rather severe low back pain and left leg 
pain without any real improvement.■ He stated she was working 
at the time and he recommended no further treatment.

On May 10, 1979 the Fund requested a determination of 
claimant's present disability. The Evaluation Division of 
the Workers' Compensation Department recommended claimant be 
granted additional time loss from November 7, 1977 through 
December 4,.1977, from January 9, 1978 through January 29, 
1978, and from April 17, 1978 to May 3, 1979, less time 
worked.

The Board concurs.

ORDER
Claimant is hereby granted compensation for temporary 

total disability from November 7, 1977 through December 4, 
197-7, from January 9 , 1978 through January 29 , 1978, and 
from April 17, 1978 through May 3, 1979, less time worked.

m
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WILLIAM B. ROTHWELL, CLAIMANT 
Own Motion Order

CLAIM NO. D53-142786 July 20, 1979

m

Claimant suffered a compensable injury which fractured 
his pelvis on August- 20, 1971 while employed at Roseburg 
Lumber Company. The claim was accepted, closed and claimant's 
aggravation rights have expired.

Claimant’s claim was later reopened and in 1973 reports 
by both Dr. Stanley Donahoo and the Back Evaluation Clinic 
stated a right inguinal hernia was part of the initial diag
nosis of the 1971 injury. Dr. Donahoo indicated that claimant, 
at that time, was having trouble with it and it could possibly 
need to be repaired in the future.

In early 1979 claimant and his treating physician. Dr. 
James Edwards, requested that his claim be reopened for the 
repair of a hernia. Dr. Edwards could not say for certain 
that the hernia was related to claimant's 1971 industrial 
injury but he felt it was conceivable that it could have 
been aggravated by an injury to his pelvis or his groin.

On May 1, 1979 surgery was performed by Dr. Edwards and 
the operative.report indicated claimant had a right inguinal 
hernia which was repaired.

No comment was made by the carrier as to its position 
at the time it forwarded the medical reports to the Board.

The Board concludes that claimant's claim should be 
reopened under its own motion jurisdiction for the surgery 
performed on May 1, 1979.

ORDER
Claimant's, claim for an industrial injury sustained on 

August 20, 1971 is hereby remanded to the carrier to be 
accepted and payment of compensation, as provided by law, 
commencing May 1, 1979 until closed pursuant to ORS 656.278.

Jt- ■ -■!
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July 20, 1979

ROSENA WHEELER, CLAIMANT 
James F, Larson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Reauest for Review bv Claimant'-

WCB CASE NO.’ 7 8-3631

Reviewed by Board Members Phillips and McCallister.
Claimant seeks Board review of the, Referee's order 

which affirmed the Determination Order dated April 5, 1978 
awarding claimant 19.2° for 10%' loss function of the right 
arm. The claimant,' on appeal, raises the issue that the 
Referee's ruling on the extent of permanent partial disability 
is premature because claimant, subsequent to the hearing, 
was enrolled in a rehabilitation program, her claim reopened 
and temporary total disability is, being paid.

Claimant suffered an injury to- her right hand and arm 
on February 5, 1976 while employed assembling a display • 
case. Her' work required her to repetitively squeeze glue 
from a plastic bottle. She'claims, the injury was caused by 
the repetitive squeezing of-the plastic glue bottle. Dr. 
Robert Smith, who examined claimiant four days after the 
injury, diagnosed'mild fasciitis,right forearm, flexor 
compartment. After recei'ving conservative treatment, claimant 
was found to be medically stationary-by Dr. Smith on February 
24, 1978. 'He felt she had no permanent impairment. Later, 
on April 26, 1976, Dr. Smith reported claimant's condition 
was not medically stationary. A Determination Order entered 
on April 16, 1976 awarded claimant compensation for•temporary 
total disability from February 7,•1976 through February 24, 
1976, less time worked. •

Claimant continued to be symptomatic and requested that 
the claim be reopened. Dr. Richard Robertson examined 
claimant on October 7, 1976 at y/hich time claimant was 
wearing a neck collar and- complained of headaches and spasm, 
in the back of her neck -radiating down into the left arm.
He recommended orthopedic consultation. X-rays of the cervical 
spine showed no significant abnormalities.

On January 11, 1977 Dr. Paul Eckman examined claimant; 
he found normal range of motion of the- neck without limita
tions. He found no evidence.of cervical radiculopathy. He 
felt the claimant might have an early bilateral carpal ' 
tunnel syndrome' more prominent on the right than the left.

m

m
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On April 13, 1977 Dr. John Carroll operated,on claimant 
for carpal tunnel syndrome. Claimant continued to have 
tenderness over the base of her thumb and a right trigger 
finger release and surgery was performed on September 28,
1977. Good results were obtained from both surgeries.
On October 6 , 1977 Dr. Carroll reported that claimant had.‘ 
obtained 100% results from the surgery and commented . .
it is interesting to note that her neck and shoulder pain .is 
almost resolved"'. He felt the carpal tunnel syndrome was 
related to the work activity (squeezing the plastic glue 
bottle), that the pain in her right shoulder and stiff neck 
also developed from the work activity. ' He found her condi
tion almost completely resolved and would continue to im
prove with no permanent residuals.

On March 10, 1978 Dr. Robert Anderson examined claimant. 
Claimant had been working regularly since October 1977 and 
she felt could continue to do her job as long as it did not 
involve continued and extensive use of her forearm and 
hands, particularly above her head. Dr. Anderson found 
claimant's condition stationary and that the claim could be 
closed.

Dr. Carroll concurred with this recommendation and the 
claim was closed by a Determination Order dated April 5, ■
1978 which awarded claimant compensation for temporary total 
disability from April 13 through October 9, 1977 and temporary 
partial disability from October 10, 1977 through March 10,
1978, less time worked, and 19.2° for loss function of the 
right arm.

Dr. Ray Miller, a neurosurgeon, evaluated claimant in 
July 24, 1978 for her back pain, occipital headaches, low 
back and bilateral leg pain. He found no abnormal neurolo
gical findings.from an objective standpoint.

The Referee concluded that the compensation for temporary 
total disability was properly terminated by the Determination 
Order of April 5, 1978, that claimant had suffered injuries . 
to her right arm and hand and that the Determination Order 
of April 5,' 1978 had adequately compensated claimant for the 
loss function of her right arm. He concluded that claimant

m

had not proven a causal connection between the injury to her 
right arm and hand and the neck pain, headaches., low back 
and leg pain.

The Board first disposes of the issue that the Referee 
•prematurely rated the permanent partial disability. We find
under Leedy v._Knox, 34 Or App 911 (197 8 )■ ‘92ly he did not
and that rating the disability was proper. The claimant 
was not, at the time of the hearing, enrolled in an -approved 
rehabilitation program, therefore, under Leedy it was proper 
based on the facts then before him to rate the disability 
and 'further it is proper that the Board on de novo review do 
likewise. -511-



The Board concurs in the Referee's assessment of claim
ant's loss of function of her right arm.

The Board, based on Dr. Carroll's report, finds that 
the claimant's neck pain'is related to the industrial, injury 
of February 5, 1976 and, therefore, is compensable. However, 
claimant has suffered no loss of wage earning capacity as a 
result of her neck pain, therefore, she is not entitled to- 
an award of unscheduled permanent partial disability.

The Board found many of the exhibits were illegible.
If an exhibit cannot'be read, obviously it cannot be under
stood and it serves no purpose in the record. It is the 
responsibility of the attorneys offering the exhibits to 
insure that each and every exhibit,offered is legible and if 
it is. not it is the' obligation of the Referee to refuse to 
accept it in the record. ,

ORDER

The order of the Referee, dated January 26, 1979, is 
affirmed.

WCB CASE NO. 78-2059 July 24, 1979
SHIRLEY BALEY, CLAIMANT 
Dye & Olson, Claimant’s Attys. 
Keith D. Skelton, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks Board review of the Referee's order 

which affirmed.the denial dated February 15, 1978.
The only issue is whether claimant suffered a compensa

ble injury.
The employer is engaged in the meat processing business 

and claimant has worked for it since June 1966; the last 
four years claimant worked as a stapler. This job required 
claimiant to look down and in January 1976 she started develop
ing pain in her neck and also having headaches.

m

m
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Claimant first was treated by Dr. Cook, a chiropractic 
physician, at her own expense. In July 1976 claimant reported 
the problem to her employer and filed a claim whi.ch was 
accepted as a non-disabling injury. From that date the 
employer proceeded to pay for claimant’s medical care and 
treatment and claimant continued to work. 'On July 30, 1976 
Dr. Cook reported that initially claimant had a stool upon 
which to sit but that it was taken away and claimant was 
required to stand all day. In his opinion the strain was 
built up over a period of time. He diagnosed claimant's 
condition as a cervical lumbar strain with right sciatic 
radiculitis. On December 8, 1976 Dr. Cook reported that 
claimant had been transferred to another job in October and 
November which she thought might relieve her neck and upper 
back problems. This job required lifting 80-pound rolls and 
imposed a substantial strain to her legs. When she was 
examine 1 on October'24 her thighs, hips and rib cage were

severe muscle sprains in her low back, 
much for claimant to handle and she has 
job. -She continued to have neck and 

, however, she apparently had some relief 
she was not required to lift the heavy

bruised and she had 
The new job was too 
returned to her old 
shoulder complaints 
from the pain when
trays of meat. Dr. Cook indicated that claimant was not 
stationary and he recommended that she seek other employment.

In January 1977 claimant terminated her employment due 
to her physical difficulties.

Dr. Cook died in 1977. Dr. Gross, who took over Dr.- 
Cook's practice,.referred claimant to Dr. Anderson, an 
orthopedic surgeon, who, on November 30, 1977, reported that 
claimant was suffering from a chronic cervical strain with 
possible headaches, secondary to the cervical muscle symptoms 
He indicated there was no specific history of injury and he 
could not relate her neck symptoms to an industrial accident.

On February 15, 1978 the employer denied any responsi
bility for claimant's condition.

The employer relied upon the Court's ruling in Weller 
to support his contention that the work only caused symptoms 
during her employment and, furthermore, that Dr. Cook had 
said that when claimant terminated such employment her neck 
condition would improve. Claimant followed this advice and 
is now attempting to find work iii another field of employment

513-



Claimant contends that, based upon Dr. Cook's reports, the employer accepted her claim' and paid for. her treatment, 
but later, relying upon a report from Dr. Anderson, the 
claim was denied. At the time of the denial Dr. Cook was deceased and claimant was precluded' from obtaining any 
current medical reports from him to establish the causal 
relationship between her employment and the neck injury.
She also contended that Dr. ..Anderson did not see her until a 
substantial period of time had elapsed since Dr. Cook had' 
treated her. She also contended hei (did not have proper 
knowledge of the circumstances of the injury.

The Referee found that the medical testimony of Dr.
Cook did not refer to any .specific accident.

The Referee found the medical evidence did not support 
the compensability of claimant’s claim. Dr. Cook's reports 
indicated an aggravation of a concdation caused by her work.
Dr. Anderson stated that there was no causal relationship 
between the neck and claimant's work and that the neck 
problems she was having at the present time were relatively 
minor and would be resolved.with proper exercise. He concluded 
that the denial of the claim was proper even though the 
carrier had waited a substantial period of time between the 
filing of the claim and the denial thereof.

The Board, on de novo review, . finds that claimant has 
been prejudiced by the delayed denial by the employer and 
its carrier. Claimant was treated .primarily by Dr. Cook and.

based upon his reports, her claim was accepted, 
now deceased 'and claimant has no opportunity to 
current report reflecting Dr. Cook's opinion of 
and the'relationship thereof to her employment.

Dr. Cook is 
present a 
her condition

The claimant's testimony, the testimony-of two fellow- 
workers and the reports of Dr. Cook indicate a relationship 
between her neck problems and her employment. The Board finds no evidence in the record to' rebut this testimony. The 
employer has a right to deny a claim, at any time, however, 
in this case claimant has been prejudiced'by the delay.

Claimant's condition does not represent a temporary 
exacerbation of her symptoms, therefore, the ruling in 
Weller is not applicable.'

ORDER
The order of 

•reversed.
the Referee, dated February 22, 1979, is
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The claim is remanded to tlie carrier for acceptance and 
payment of compensation as prdvrced-by law until the claim is 
closed pursuant to ORS 656. 268.
' The claimant’s attorney is awarded as a reasonable attor
ney’s fee for his services at the hearing and at Board 'review 
a sum equal to $1,000. ■ ...

V7CB CAvSE NO. 76-573 July 24, 1979
ALAN B. BANKS,. CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty 
Reauest for Review bv the SAIF

m

Reviewed by Board xMembters Wilson and McCallister.
The State Accident Insurance Fund requests review by 

the Board of the Referee's order which directed it to pay 
for the medical services rendered claimant by Dr. Dunn and 
Dr. .Stover and disapproved the Fund's partial denial. The ' 
order affirmed the termination of temporary'' total disability 
compensation on December 1, 1975 and directed the Fund to 
pay claimant's counsel an attorney's fee of $300 for 
prevailing with respect to the Fund's partial denial and 
payment of temporary total disability. The claimant was• . . 
awarded claimant compensation equal to 192° for 60% un
scheduled disability, and his attorney was granted as a 
reasonable attorney's fee a sum.equal to.25% of the 
increased compensation , payable out •• of' said' compensation as ' 
paid, not to exceed $2,000. , '

Claimant, a 53-year~old pipe fitter, fell 18 feet from 
a scaffolding on April 2, 1974. Dr. Ellison, an orthopedic 
surgeon, on May 1, 1974, found contusion with myofascial 
injury to the lumbar spine without bone or neurologic 
damage; also a possible cervical- disc, syndrome, secondary to 
the.fall, involving C7, C8 and T1 levels.

: After claimant was treated by Dr. Ellison he came under 
the'care of Dr. Dunn, a chiropractic physician, who has con
tinued to treat claimant.- Claimant also received "skull 
adjustments" from Dr. Stover, also a chiropractic.physician, 
to whom claimant was referred by Dr. Dunn.

Claimant sees Dr. Stover every six or eight weeks for 
an adjustment which gives him substantial relief and has 
substant.i,ally reduced his .headaches which he describes a's .
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"electric shock type". These headaches•originate'at the 
back of the skull- and cause blackouts... Claimant also stated 
that Dr. Dunn's chiropractic treatment has improved the• 
strength in his left leg 'and and'^reauced the pain in his 
back.

In July 1974, Dr. Harwood, medical examiner for the 
Fund, felt that claimant was dramatizing his problems. Dr. 
Dunn, after 13 sessions^with claimant, was convinced that 
despite such dramatics claimant.*h'ad"‘a legitimate falling, 
problem. He stated that subsequent ,to being seen by Dr. 
Harwood, claimant bent forward while•holding a running skill saw and fell severing ithe ti'p'lof^ his little finger on his 
left hand. Claimant testified he had also fallen and broken 
his wrist and that he continued haying falling episodes to' 
.the date of the hearing'with a substantial degree of 
frequency. ' ' - i

In September 1974, Dr. Parson, a neurosurgeon, 
diagnosed a back injury, v/ith'possibly revolving spinal.cord 
contusion in the lowerthoracic: area. ' He believed that 
claimant was improving;’if claimant did not have to work at 
heights he would be capable of‘returning to employment at 
that time, ' . ‘ '

Dr. Mason, at Callahan' Center, suggested a change in 
jobs; he also felt that claimant'_ should not work at heights mnor do any work with forward flexion until his left le

• strength -improved. He did'feel claimant could return to a 
modified job in the near future, j

’ ■ In September 1975 
claimant's low back dis 
he could return to his • 
belief that further chi 
palliative only and wer 
Dr. Dunn noted that, af 
probler:is with falling,, 
send him back to his re

the Orthopaedic Consultants evaluated 
ability-as minimial and they felt that 
regular employmient. It was their 
ropracticitreatments would be 
e not indicated. The following month 
ter. consi’def ing claimant's continued it would bef-'i’murder or suicide" to 
gular empieyment.

On December 1', 1975 Dr.. Parson'rated claimant's 
permanent.partial disability at minimal to moderate.

On Jahuary 28, 1976 a Determination'Order was entered 
awarding claimant 48° for 15%-. unscheduled low back 
disability and 7.5° for. 5%-left, leg' disability. The 
Determination Order-also'recited"that.

#
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There is conflicting'medipal opinion as 
to whether your cdndition^;is;• meciica 1 ly • <
stationary. It is the-determination of ' 
the Board that the preponderance of evi-' . 
dence indicates that your condition has 
become medically stationary; and that your . 
further requirement for medical treatment 
may be only palliative and not ciirative;
'that you remain entit-led to receive treat- • •
ment and drugs ordered by your doctor as 
reasonable and necessary for your injury 
even though a determination of your claim 
is now appropriate;
In February 1976 Dr. Stover reported that he'had 

treated claimant six times and there had been improvement in 
claimant's vision and balance, with reduction of he^adaches 
but there had been no improvement in the loss of 
consciousness pattern. He felt-that claimant had a brain 
lesion of the epileptoid type.

^ ' i,'VIn May 1976 the Fund denied further treatm.ent, for 
"condition of undetermined etiology, possibly involving the 
central nervous system".

The Referee found that -tl-iis partial denial was not 
proper. The early onset of claimant's head pains and black
outs-, when viewed in conjunction with the medical reports - 
and claimant's testimony that he was receiving benefits from 
both,‘Dr. Dunn and Dr. Stover, supported tlie conclusion that 
claimant was entitled to receive continuing treatment from 
both of these doctors and from other doctors for his head 
pain, blackout spells, 'tendency to fall and the limitation 
of function of his back and leg. He set aside the partial 
denial and held the Fund responsible for the payment of the 
medical treatment furnished claimant by both Dr. Stover and 
Dr. Dunn;

• I

The claimant has a high school education and a year- 
and-a-half at a community college where he studied 
aeronautical engineering. Claimant also has trade school • 
training in pipe fitting, and welding. "At the present 'time 
he is receiving social security benefits of $273 a month-and 
he also received $200 a month from the sale of some • 
property. The claimant's work background includes 
experience in complex layout work, and he has been employed 
as a' supervisor,. including supervising the plumbing of the 
construction of a three-story office building in Eugene.' He
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has not worked since his.injuj.-y although he has had several 
excellent job offers froiri; apprentices that,he formerly 
supervised who now were 'in 'business' for themselves. He 
refused such work because of-his tendency to fall and,his 
feeling that if he. did so that he‘Would not. only re-injure* 
himself but would be a hazard to others.

Claimant was evaluated in March-1975 by Dr. Hickman,..a 
clinical psychologist, who 'had a guarded prognosis for 
claimant's restoration and rehabilitation. Dr. Mundall, a neurologist, felt that claimant's* reported loss of 
consciousness represented vasovalga 'syncope possibly related 
to the muscular pain in the'backiof claimant's neck. . 
Claimant should avoid working in high places and around 
dangerous heavy machinery.' : ‘Dri Throop, also a neurologist, 
reported in July 1976 that he found no organic lesion and;'.- 
noted some aspects .of his examination and presentation were 
characteristic of a functiona.l> disorder. The EEC, skull x~ 
ray series, brain,scan arid chemical screen tests were all 
normal. ' . : ;

In December 1976 Dr. Stainsby, a neurosurgeon, reported 
that,, after seeing claimant and examining him, he was 
somewhat skeptical at the present -time that claimant was 
having true post-traumatic;convulsions. It was his opinion 
that if he actually was having,blackout spells they were 
probably on the basis of a psychological problem. ' He 
suggested.a psychiatric examination.

In April 1977, Dr.' Parvaresh, a psychiatrist, after 
evaluating claimant's problems, stated that it seemed clear 
that the combination of physical 'and psychological damage 
which claimant had sustained has had a serious adverse 
impact.on his ability tp'return’to fhe remunerative 
employment that he was engaged 'in prior to his industrial 
injury, : •

The Referee concluded, based on all of this medical 
evidence, that -the chance of- claimant returning to a level 
of earning, similar to that which He enjoyed prior to his 
injury .appeared quite remote and he .believed- that claimant 
had suffered.a greater loss of wage earning capacity than 
that for which he had previously'been awarded. He increased 
the award of 192® which, is 60% of the maximum. He did not increase 'the award for the left! leg'.
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The Fund contended that claimant's com>pensation for 
temporary total disability • sholild-.have been terminated as of 
March 12, 1975 rather than December 1, 1975. The Referee 
found that it was appropriate to consider Dr. Dunn as 
claimant's treating physician and on October 1, 1975 Dr.
Dunn challenged the correctness of the Fund's request for a 
determination of claiimant's condition. This request stated 
that claimant was m.edically stationary -and that his 
"treating doctor" had approved his return to work. 
Apparently, the Fund was relying upon a statement contained 
in Dr. Parsons' report'of December 1, 1975. However, Dr. 
Dunn had referred claimant to Dr. Parsons and when Dr. ' ' -
Parsons concluded in his report of December 1, 1975 that 
claimant was me'dically stationary he m.erely added that • 
had considered claimant mLedically stationary when he had 
seen'him on March 12 , 1975 and did not find any significant 
change in his examination of claimant since that date. 
Claimant' did not challenge the December 1,. 1975 date,.- The 
Refereee concluded that when Dr. Parsons saw claimant in 
March it was not upon referral from Dr. Dunn, but claimant 
had been referred to Dr. Parsons in December, therefore. Dr. 
Parsons could, at that time, be considered as claimant's 
physician. The Referee concluded that the termination of 
compensation for temporary total disability on December 1, 
1975 was proper.

Because of the Fund's refusal to pay for the medical 
services rendered by Dr. Dunn and Dr. Stover and because it 
failed to prevail on-the issue of an earlier termination of 
time loss, the Referee awarded claimant's attorney an 
attorney's fee payable directly by the Fund.

The Board, on de novo review, finds no medical evidence 
which establishes a causal relationship between 'claimant's 
head problems and his industrial injury. Therefore, the 
denial by the Fund in May 1976 of responsibility for further 
treatment for a condition of undetermined etiology, possibly 
involving the central nervous system, must be upheld. 
Ihasmuch as the only treatments claimant received from Dr. 
Stover related to his head problems, the Fund is not 
responsible for the payment of such medical services. •

• The medical services which claimant received from Dr'. 
Dunn, however, directly relate to his back condition and'‘the 
refusal on the part of the Fund to pay for-such medical 
services was improper and the Fund is subject to penalties 
and ^attorney's fees for its refusal to pay for such 
services.

m
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The Board agrees with the Referee that the benefits for 
temporary total disability properly were terminated on ’ 
December -1, 1975. ' The report from. Dr. Parsons on that -date 
which indicated that he had?considered claimant medically - 
stable when he had seen him on'March 12, 1975 and found no 
significant change since that dafc and December 1, 1975 is 
not sufficient to justify' cutting'off time loss benefits as 
of March 12, 1975. On that date ;pr. Parsons could not speak 
as claimant's treating physician, li Claimant was not referred 
to Dr. Parsons by Dr. Dunn until a later date.

The medical evidence in this case will not support a 
finding that claimant has lost 60% of his wage earning 
capacity. Much of claimant's’disability relates to his head 
problems which are not related causally to his industrial 
injury according to the'comments made by Dr. Throop in July 1976 and Dr. Stainsby in' December;'l976 .

The.Orthopaedic Consultants evaluated claimant's low • 
back disability as being minimal. 'They felt he could return 
to his regular employment. Dr. Mason, at Callahan Center, 
after examining claimant, suggested a job change. The 
Referee has found that claimant's work-history, education, 
intelligence and mechanical'and technical aptitudes appeared 
to reflect basic competencies compatible with,re-employment 
in a'substantial part of the labor-market and a good 
capacity for retraining i f - that'-should be proven necessary. 
The Board agrees with this finding’.- The fact that claimant 
cannot return to work at heights is because of his head 
problems not his industrial injury.

Claimant is 53 years old, he has better than average 
education, and, in the opinion of ‘the Board, there are many 
types of employment in which claimant could engage, either 
with or without retraining! The Board feels that claimant 
would be adequately compensated for his potential loss of • 
wage earning capacity by an award equal to 80° which represents 25% of the maximum allow^le by law for an 
ufischeduled disability. The Board agrees that the 7.5° 
granted claimant for his loss function of the left leg 
adequately compensates,claimant for his loss of function of 
that scheduled member of the body.

Because claimant's attorney prevailed only on the- 
issues of the Fund's responsibility for Dr. Dunn's medical 
bills and the proper termination of compensation for temporary total disability he is riot entitled to the 
attorney's fee. awarded him by' the Referee's order. The 
Board feels that a reasonable attorney's fee would be $150 
to be paid by the Fund. ' , ’

m
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- ORDER
a-The order of the Referee, dated November 2, 1978 , is' 

modified.
The State Accident Insurance Fund, is directed to pay 

for the medical services rendered to claimant: by Dr. Dunn.
'Claimant's partial denial, dated May 13, 19 76 , is 

approved.
.Claimant's attorney is allowed as a reasonable 

attorney's fee an amount of $150 for prevailing on the issue 
of the responsibility for the payment of -medical bills 
submitted by Dr. Dunn and the issue of termination of temporary 
total disability benefits. :

Claimant is awarded 80° of a maximum of 320° for, 25% 
unscheduled disability {the award of 7.5° for 5% loss 
function of the left leg awarded ,by the Determination Order 
of January 28, 1976 was not mentioned in the Referee's order 
but it is considered by the Board.to be adequate). The 
award made by this order for unscheduled disability is in 
lieu of the award for unscheduled disability made by the 
Referee's order, the remainder of which, with the exception 
of the directive that the Fund pay for the medical services 
rendered claimant by Dr. Stover, is affirmed.

WCB CASE NO. 78'-5158 July 24, 1979
RALPH E, CROSS, CLAIMANT
Flaxel, -Todd & Nylander, Claimant's Attys. Keith' D. Skelton, Defense Atty. !
Request for Review by Employer :

.Reviewed by Board Members VJilson and McGallister.
The employer seeks review by the Board of the Referee's 

order which awarded claimant additional time loss and an 
additional award equal to 80°, making a total of 128° for 
40% unscheduled low back disability.

,On June 21, 1974, claimant, a logger, was struck in the 
back,and left shoulder when he was hit by a rolling log. 
Dr.Holbert diagnosed possible crack in one of the bones of 
the spine in the low back and found a birth defect in the 
spine near -the pelvis. His claim was accepted and claimant- 
received conservative treatment although a myelogram revealed 
defects at L3-4 and L4-5 on the right and L4-5 on the left. •

521-



Claimant’* s condition has varied since the industrial 
injury. He has been able to do some light seasonal work 
such as supervising the building of fire trails by young 
boys, however, he has not been'able to return to his former 
job of logging which included chasing on the landing, using 
a chain, saw and walking on '.uneven ' terrain. He attempted to 
return to this type of work -in uhe'winter of 1976--77 but'it 
was too much for him. i :

Claimant is 48 years old and he has a ninth grade 
education■with no special training. His work background 
consists of working as a flagmanv mill laborer and in logging, 
mostly in the latter field where he has done everything from, 
setting chokers to supervising.

Dr. Holbert, an orthopedist, is claimant's treating 
physician. He agrees with claimant's assessment of his 
inability to return to ^logging. , He. and the other doctors 
who have either examined and/or treated claimant recoirjnend

claimant do no repetitive bending nor attempt to lift more 
than 50 pounds. 'It was suggested-that claimant could return 
to logging with such limitations,'however, the weight of the 
evidence is to the contrary-.

Claimant's claim was’initially closed by a Determination 
Order which awarded claimant'16®'for 5% unscheduled disability. 
The claim has been reopened and’closed twice since the first 
closure and as a result of the 'three Determination Orders 
claimant has received compensation equal to 48® for unscheduled 
low back disability.

m

The Third Determination Order entered on May 26, 1978 
terminated claimant’s compensation for time loss as of 
December 22, 1977. On that date claimant had been examined 
by the physicians at the" Orthopaedic Consultants who believed 
claimant's condition was stationary. The previous report 
from claimant's treating physician. Dr. Holbert, was in 
November 1977; in this report he did not say claimant was 
medically stationary. On'.April 12, 1978 Dr. Holbert again 
examined claimant and stated that he' was medically stationary

.Claimant feels he is entitled to,additional compensation 
for temporary total disability because he was not medically 
stationary until April 12,’1978.-

€
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The Referee found that the Evaluation Division apparently 
relied on the report of the^ Orthopaedic Consultants as a 
basis for terminating time loss benefits. The Orthopaedic 
Consultants' involvement was limited to a single examination 
of claimant which took place more'than three years after 
claimant was injured. The claimant's claim.had been closed 
twice prior to this Determination Order and preceeding each 
of the- first two Determination Orders a closing report was 
received from Dr. Holbert indicating claimant was miedically 
stationary. Dr. Holbert has beenjclaimant's treating physi
cian throughout and his assessment of claimant's condition 
has been accepted previously by Evaluation and, in the 
opinion of the Referee, he is in the best position to judge 
the affects of claimant's industrial injury and to determine 
when claimant's condition ceases to change. For that reason 
he relied upon Dr. Holbert's opinion and granted the addi
tional compensation from December 22, 1977 through April 12, 
1978, less time worked.

The Referee found, based upon claimant's 
the employer's admission that claimant was not 
■work as a logger, that the only type of work c 
do at the present time would be light to modec 
Claimant is neither trained for, nor does he h 
experience in that type of work. The Referee 
claimant should be compensated for'his inabili 
heavier type of work from which he is now prec 
of his industrial injury and that he has in ef 
of his wage earning capacity.

testimony and 
suited for 
laimant could 
ate work, 
ave anyconcluded that 
ty to do the 
luded because 
feet lost 40%

The Board, on de novo review, finds that the physicians 
at the Orthopaedic Consultants, after examining clairaant on 
December 22, 1977, said that claimant could return to his 
same occupation with limitations of repetitive bending or 
lifting more than 50 pounds and that he could also perform 
other similarly limited occupations. They did not recommend 
referral to the Division of Vocational Rehabilitation for 
retraining but did feel that job placement services might be 
helpful. They rated the total loss function of the back as 
of the date of the examination in the mild category and, due 
to the injury in the minimal category.

The evidence indicates that claimant has made very 
little, if any, efforts to secure any kind of employment and 
the Board concludes that the totality of the evidence does 
not justify a finding of 40% loss' of wage earning capacity'.

The Board concludes that claimant would be adequately 
compensated for his loss of wage earning capacity resulting 
from the industrial injury with an award equal to 80® which 
represents 25% of the maximum for unscheduled disability.
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with respect to the award for additional temporary 
total disability from December 22, 1974 through April 12, 
1978, less time worked, the Board agrees with the Referee 
that Dr. Holbert's opinion regarding when claimant became 
medically stationary was the most reliable.

The Board concludes a further effort should be made by 
the Field Services Division to assist, the claimant- with 
employment problems.

ORDER
The order of the Referee, dated January 11, 1979‘, is 

modified.

The claim is remanded to the Field Services Division 
with instructions to offer the claimant their assistance.

Claimant is awarded 80® of a maximum of 320® for 25% 
unscheduled low back disability. This award is in lieu of 
the award of 128° made by the Referee's order which in all 
other respects is affirmed.

WCB CASE NO. 
WCB CASE NO.

78-4221
78-4222

July 24, 1979

HARRY GETTMAN*, CLAIMANT 
Bloom, Reuben, Marandas, Berg, Sly 

& Barnett, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request fot Review by the SAIF

Reviewed by Board Members Phillips and McCallister.
The Fund requests the Board to review the Referee's 

order which found claimant to be permanently and totally 
disabled as defined by ORS 656.206.

On May 3, 1976 claimant suffered a compensable injury 
to his left leg diagnosed as a possible left knee meniscus 
rupture. • A medial meniscectomy was performed by Dr. Khan in 
August 1976 and in January 1977 claimant.was released to 
return to work.
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In March 1977 claimant returned to see Or. Khan complain

ing of pain at the site of the incision and also for pain in 
his low back. Dr. Khan found,the- symptoms were rather vague 
and inconsistent. At the same time claimant saw Dr.. Khan, 
he saw Dr. Satyanarayan to whom he complained of pain in his 
left knee but stated nothing about pain in his back. On 
March 21, 1977 Dr. Satyanarayan reported claimant had pain 
in his low back without radiation.

On April 1, 1977 claimant's claim for his leg injurv 
was closed by a Determination Order which awarded claimant 
7.5® for 5% loss of the left leg.

Claimant had filed a 
16, 1977. This claim had 
closed by a Determination 
granted claimant an award 
back disability.

claim for a back injury on March 
been accepted and ultimately 
Order, dated April 21, 1978, v/hicii 
of 112® for 35% unscheduled low

Claimant has not worked since March 18, 19 77. Eased- 
upon his doctor's advice, he applied for disability benefits 
under the provisions of the Public Employees Retirement 
System and his application was approved.

C

O

Claimant filed a claim for aggravation of his leg 
injury and also a claim for an aggravation of his low back 
disability. On November 13, 1978 the Fund denied both 
claims, stating there was no medical evidence to indicate 
that the claimant's leg injury had worsened since April 1,
1977 nor that his low back disability had increased since 
April 21, 1978.

The Referee found that claimant has had a gtrachuil 
improvement of his knee condition rather than a worsening of 
this scheduled injury. Dr. Khan reported two.m.onths after 
the-issuance of the Determination Order that claimant might 
have chondromalacia, secondary to the knee injury; however, 
the.knee was stable. The Referee found it was borderline, 
with the added diagnosis of chondromalacia, that there was a 
worsening. He concluded that claimant had failed to meet 
his burden of proving a worsening of the knee condition 
since the date of the last award or arrangement of compensa
tion.

The Fund argues that claimant's back problems is simply 
a result of degenerative joint disease and that the award of 
112° should be reduced. The Fund further argues thatr-Dr. 
Satyanarayan had not seen claimant for over a year and when 
he did see him in July 1978 the symptoms were nearly ten 
days old. The Referee was unable to know just which particular 
doctor at Kaiser examined- or treated claimant at any particular 
time but that Dr. Satyanarayan stated on September 25, 1978 
that he felt claimant was totally disabled for. the type of 
work that he had done for the past 27 years.

-525-



At the request of the Fund claimant was examined at the 
Orthopaedic Consultants on October 14, 1977. This v;as eight 
months after the injury to the back and approximately six 
.months prior to the Determination Order which closed the 
claim for that injury. The physicians of the Orthopaedic 
Consultants felt that claimant was stationary and recommended 
no treatment. They agreed with claimiant that he could not 
do too much walking but did feel that he could do some 
occupations with limitations. The loss of function due to the back injury was • mild. Dri Satyanarayan did not agree 
with this report but, on December 1’, 1977, did concur that 
claimant's condition was medically stationary. He also 
recommended that claimant apply.for retirement.

The Referee, relying upon the provisions of ORS 656.206 
which defined a suitable occupation as one which the workman 
has the ability and training or; experience to perform or an 
occupation which he is able to per,form after rehabilitation,

found that claimant,who had worked for the Park Bureau for 
the city of .Portland as a laborer for 27 years, was qualified 
only for that type of job and obviously he could not return 
to that type of work.

The Referee, citing Wilson v. Weyerhaeuser, 30 Or App
es tab lishine n t 

that the 
not

back and that the non
claimant's ability to 
only employment asset.

403, stated motivation was not essential to the 
of a 7:laim of permanent total disability. He found 
medical evidence was convincing that claimant could 
perform work which required a strong 
medical evidence was convincing: that 
perform heavy physical labor was his 
Therefore, although claimant had made no effort to find 
employment, it was-excusable because it would have been 
futile in view of his physical condition. He found claimant 
to be permanently and totally disabled.

The Board, on de novo review, finds that claimant filed 
his claim with regard to his low back condition within a 
year after the issuance of the Determination Order of April 
21, 1978, therefore, it does not necessarily have to be 
treated as a claim for aggravation and medical verification 
of inability to work is not required. It is a question of 
extent of disability.

The Board does not find that claimant's condition is 
such that motivation need not be considered. Actually, 
motivation is always a factor, however, when the other 
conditions which must be considered are such that the worker 
would be unable to find employment regardless of his motiva
tion, a worker can be found to be permanently and totally 
disabled without a showing that he sought gainful employment

526-



m The medical evidence in...-this case dees not support a 
finding of permanent and total 'disability.. Claimant was 
awarded 7.5° for 5% loss of his leg and has-failed to show 
that' his condition with respect t:o that scheduled’ member has 
worsened. - ■ '

The sole criterion for determining unscheduled disability 
is loss of wage earning capacity.f There is no question, but 
that claimant cannot return to the type of work which he:has 
done for the previous 27 years but there is no evidence to 
support the conclusion that there are no other types of 
employment available to claima.nt 'either at the present time 
or after receiving vocational rehabilitation or on-the-job 
training. <

m

Claimant has voluntarily .removed himself‘from the labor 
market by retiring, however, claimant took "early retirement" 
under the disability provisions of the Public Employees 
Retirement System and it ,is reasonable to assume that had ho 
not suffered the injury to his back claimant would have been 
able to- continue to do the same type of work tiiat he had 
been doing.

The Board is convinced that 'claimant has not been 
adequately compensated for his loss of wage earning capacity, 
both present and potential, by the award of compensation 
equal to 35% of the maximumi for his unscheduled low.back 
disability. Taking into consideration claimant’s age, v/ork 
background, potential for retraining, the Board concludes 
that he is entitled to an award equal to 60% of the maximum 
for his unscheduled disability.

9

ORDER
The order of the Referee, dated January 16, 1979, is 

modified. i
Claimant is awarded 192° of ,a maximum of 320° for 60% 

unscheduled low back disability.- i This is in lieu'of the 
award granted claimant by the Referee's order which- in all 
other respects is affirmed. i
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CLAIM NO. A 42 CG 117252 RG July 24, 1979 mSUSIE M. GRIFFIN, CLAIMANT.
Doblie, Bischoff & Murray,.
Claimant's Attys.

Souther, Spaulding, Kinsey,
VJilliamson & Schwabe, Defense Abtys. 

Ov/n Motion Order ’

On May 4, 1979 claimant, by and through her attorney, 
requested the Board to exercise its own motion jurisdiction 
pursuant to ORS 656.278 a'nd reopen her claim for an industrial 
injury sustained on March 30, 1970 while employed by Rapid 
American Corporation. Her 'claim was first closed on October 
22, 1970 with an award of'compensation equal to 7° for 
partial loss of the left'foot. In-late 1971 claimant injured 
her back in two separate incidents, both of which were 
attributed to instability of her'left ankle. An April 20,
1973 Determination Order granted her com,pensation for 20.25® 
loss of the left foot and '48° for ].5% unscheduled low back 
disability. - ’ ’ , ’

After a twisting incident in November 1973 a Third 
Determination Order awarded c'laimaht no additional compensa
tion for permanent partial disapilrty. A lum.bar laminectomy 
was performed on October 11, 1974; 'On June 16, 1975 a . 
Determination Order granted claimant an additional 10% 
unscheduled disability. The claimant requested a hearing 
and the Referee's Opinion and Order‘, entered on December 10, 
1975, awarded claimant an additional 10% unscheduled low
back disability and 10% loss of'the left foot.

On August 13 ,. 1976 claimant re-injured her back v/hile 
employed by J. Burton whose workers- compensation coverage 
was furnished by Industrial Indemnity.

Claimant filed a claim for aggravation against Rapid 
American Corporation, whose coverage was with Aetna Insurance Company. This was denied on March ;23 , 1977 and again,on 
June 7, 1977. On Novembe'r 4 , 1977'a bona fide dispute settle
ment between claimant and Rapid'American Corporation whereby 
claimant released all claims against that employer and its 
carrier for the alleged aggravation of August 1976.was 
approved. ' !

Claimant filed a claim for an industrial injury against 
her employer, J. .Burton, and its carrier. Industrial Indemnity, which was denied on April'26 , 1977. On November 18, 
1977 a bona fide dispute settlement between claimant ar^d J. 
Burton and its carrier whereby claimant released her claim 
for a new injury against that employer and its carrier was 
approved. ■ • ’ •

€
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Claimant's petition for own motion relief sets i^orth 
the chronology of events and indicates that on Februarv 14/ 
1979 claimant commenced experiencing increasing chronic low 
back pain which was diagnosed by Dr. Berselli as a herniated 
nucleus pulposus, left L4-5, and he performed an infcralamina 
lam.inotomy. Claimant alleges that Dr. Bersel.li, has related 
her current symptoms directly to her previous back condition 
of Aprxlf 20, 1973, the date the Second Determination Order: 
was entered, and the back condition was accepted as a natural 
consequence of her left ankle inj'ury of March 30 , 19 70. The 
Board finds that betv/een March 30 , 19 70 and Februarv 14,
1979 claimant suffered an intervening injury on August 13, 
1976, therefore, her present symptoms cannot "bridge over" 
the 1976 injury and be related to the 1970 injury.

.Claiant's claim for the August 13., 1976 injury remains 
in a denied status, as does her claim, that the 1976 incident 
was an aggravation of her 1970 injury.

The Board concludes that because of the two Bona Fide 
Disputed Settlements claim.ant is not entitled to the relief 
requested.

ORDER
Claimant's request for own motion, relief is hereby 

denied.

Julv 24, 1979CLAIM NO. D53-104976
VINCENT JAGIELSKI, CLAIMANT 
Rankin, McMurry, Osburn, Gallagher 

& VavRosky, Claimant's Attys.
Daivd 0. Horne, Defense Atty.
Own Moiton Order

Based upon the stipulation 'of the parties that the same 
may, be so done and in appearing to the undersigned Workers'- 
Compensation Board member that the same would be a proper disposition of the Request for Hearing now pending herein,
it is *

* ' This matter coming on regularly before the Workers
Compensation Board for review of an Opinion and Order of _ 
Referee Daughtry issued May 23, 1979, and the parties having 
resolved their differences, hereby stipulate and agree as 
follows:
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dismissed with prejudice and he shall thereafter be barred from 
asserting any further claim for compensation in that he agrees 
that he has been fully and adequately compensated for any 
transient symptomatology resulting, from his underlying condition 
That claimant agrees that'if heidpes suffer continuing temporary 
or permanent disability it is nq’t related to his industrial, 
injury but is due to his■underlying •non-compensable degenerative 
condition. ' ' ! ‘ ’

m

IT IS FURTHER UNDERSTOOD AND AGREED that in the event this 
agreement and stipulation,shall:.hereafter be'set aside bv anv administrative agency or ‘court•tHat the sums paid herein shall be 
an offset against any'compensation ordered.

CLAIM NO. AC 313656 July 26, 1979
ANGEL ALBAREZCLAIMANT
SAIF, Legal Services, Defense Atty.
Order

Claimant sustained a compensable injury on July 14,
1971. .The diagnosis was a compression fracture of the 
lumbar spine and a laminectomy and' fusion were done on July 
.19, 19-7.1. The claim was closed on 'May 25, 1972 with an award 
for permanent total disability. '

Subsequent .to this injury claimant was involved in a 
vocational rehabilitation program as an upholsterer but quit 
this in the Isummer of 1974 'to.move to Florida where he • 
eventually began raising and training horses. On December 
2, 1977 claimant quit this employment and returned to Oregon 
where he became employed by 7 Star Ranch. He made $4,175.24 
during the 'rest of that year. He is now working in Seattle, 
Washington, training and raising horses. He was still 
employed as of June 5, 19 79- ' '

• Tlie Fun'd requested a re-evaluation of claimant's perman
ent total disability status pursuant to ORS 656.206.

I , -The Evaluation Division of the Workers' Compensation 
Department, 'after fully!considering claimant's present 
condition, concludes that his award for permanent total 
disability should be terminated‘and claimant should receive, 
from this date, compensation equal to 50% unscheduled disability, |20% loss oif the left* leg and 40% loss of the 
right leg. j ■ ’ :

The Board concurs in this recommendation.
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Claimant's award for permanent total disability is 

hereby terminated as of the date of this order and claimant 
is granted compensation from, this date equal to 160° for 
50% unscheduled disability; 30° for 20%, loss of the left leg 
and 60° for 40% less of the right leg.

ORDER ;

WCB CASE NO. 78-4825 Julv 26. 2^^79

KENNETH E. FREE, CLAi;-'lANT 
Crane & Bailey, Claimant's Attys.' 
Giacomini, Jones .& Zamsky, Defense Attys. 
Request for Reviev^ by Employer

#

Reviewed by Board Members Phillips and McCallister.
The employer seeks Board review of the Referee's order 

which affirmed the denial of claimant's request for vocational 
rehabilitation and awarded compensation for temporary total 
disability from August 20, 1977 to November 1, 1977, less 
time worked. The order allowed ariy compensation for temporary 
total disability paid beyond November 1 to be used as an 
offset against the award for permanent disability. The 
Referee awarded claimant 64° for 20% unscheduled (bronchial 
asthma) disability, and granted claimant’s attorney a fee 
equal to 25% of the additional compensation made by his 
order, payable out of said compensation as paid.

-The sole issue on appeal before the Board is the extent 
of disability.

Prior to the request for the hearing which is nov; 
before the Board on review claimant had requested a hearing 
on a denial by the carrier of his condition of bronchial 
asthma. After a hearing, the Referee, by his order dated 
June 16, 1977, found the condition to be compensable and 
directed the employer to pay compensation from October 22,
1976 until the claim was closed pursuant to ORS 656.268.
This order was affirmed by the Board's- Order -on Review dated 
November 3, 1977. |

After the hearing on the denial of his claim, claimant 
and his family had moved to Arizona where claimant worked in 
November 1977, operating a filling station. Claimant stayed 
in Arizona until August 1978 when he returned to Klamath 
Falls where he has taken a job as a security guard.
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At the .hearing on the propriety of the denial or claim
ant's claim-, the evidence indicated that claimant worked on 
an overhead trimmer and'trimmed primarily Ponderosa pine in 
which there was heavy sawdust. . Claimant wore a paper mask as much as possible but it .causediHis glasses to steam and 
blew sawdust in his eyes. After two weeks of exposure to 
the sawdust; he began having the bronchial asthma problems. 
He told his 'foreman who stated'he would try to get him 
something else to do. At' the end of the first v/eek of being 
exposed to the sawdust, claimant reported to his doctor and 
received medication. After‘working two days in January 1977 
claimant quit.. Since leaving" the trim saw job claimant has felt better: ’ ' ’r :

Dr. Conn has been claimant's primary treating physician, 
having 'treated claimant for'bronchial asthmia for the past 
six years, jciaimant has liad bronchial asthmia piroblems since 
he was -21 years old. Most of the problems, existed prior to 
his exposure in the mill. pr. Conn believed it was reasonably 
probable that claimant's employment which required using the 
trimmer saw |where high.concentrations of dust and sawdust 
were present at all times wbuld.be an aggravating factor.'
He stated that claimant! s -allergic condition was present 
prior to his employment but it was exacerbated by it. After
claimant started .taking shots he "felt somewhat better, i • •I . ■ .

While claimant had been in Arizona he was treated by a 
Dr. Stricke who reported to pr. Conn on November 21, 1977 
that he felt claimant had extensive asthma and that the 
pulmonary function studies’ done by him indicated that claimant 
had a mild chronic obstructive lung disease.

O

After claimant returned to Klamath Falls he •continued 
to take allergy shots but he had:no undue problems. Claimant 
believes that he’ cannot return to his former job as a carrier 
operator*or Itrim saw operator because of the exposure to 
dust on either of these- jobs. At the present time he is 
making about one-half of the wages he was earning while 
working in the mill. 'He supplements his income by working 
at night for a skating rink. *

The Referee found that claimant's present problems were 
basically the same as hei had before he started working on 
the mill but! that he was precluded from returning to working 
in the mill 'because the s'urrounding conditions exacerbated 
his condition. The Referee; thoiighu that under the rationale 
of Weller there was some.question; of compensability, however, 
that issue was res judicata as' a'iresult of the Referee's 
Opinion and [Order dated June 16 , 19 77.
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The Referee concluded that claimant had ,a pro-oxistinq 
asthmatic condition but that,li>;tere had been some exacerbation 
of that condition on a permanent basis. Claimant had been' 
able to work for several years inj the .mill and now he is . 
unable to return to that ..type of work according to the 
medical opinions expressed by Dr.: Conn and.Dr. Strickc. 
Therefore, claimant has had to seek-other employment and ,as 
a result is now earning less money than he did before.

The Referee found that the denial' of claimant's request 
for vocational rehabilitation was; not arbitrary or capricious, 
there was a valid reason for the refusal to refer, i.e., 
claimant had returned to work. He, therefore, affirmed that 
denial.

fWith regard to compensation ;for temporary -total disabil
ity, the Referee found no indication that claimant v/as ever 
released from medical treatment and it is cuestionablc that 
he ever will be. It will be necessary for claimant to 
continue to receive medical treatment indefinitely; at the 
present time he is taking one shot a week.

m

m

The Referee concluded there .was no basis for terminating 
the compensation for temporary total disability as of August 
19, 1977; the temporary total disability should have continued 
until claim.ant returned to work operating the filling station 
in Arizona which was in Noveniier , 19 77. The,Referee found 
the evidence was not clear as to - the exact date claimant 
commenced operating this fi1ling.station but felt uhat 
additional compensation for temporax'y total' disabiii. ty 
should be -paid from August 20, 1977 to November i, 19 77.
The evidence indicated that the carrier did pay such compensa
tion until the Determination Order was issued on November 3, 
1977, therefore, it was entitled-to an offset for the compen
sation for temporary total disability paid between November 
1 and November 3, 1977.

With respect to the permanent partial disability, the 
Referee concluded that claimant,■ despite his pre-existing 
condition, had been able to wox'k until his asthmatic condition 
became so bad because of the exposure to the dust on the job 
that he was forced to quit. At the present time, his asthmatic 
condition apparently is back to his pre-exposure status, 
however, if he should attempt to' return to m.ill'work,- undoubt
edly the condition would again flare’ up.

, The Referee concluded therel were m>any fields of employ
ment available to claimant but that he. had lost some earning 
capacity because of his inability to w'ork in the mill and he 
awarded claimant 64® which represents 20% of the maximum for 
unscheduled disability. '
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The Boc\rd, on de novo rev.icw, agrees with all the 
rulings made :-by the Referee! although the only issue actually 
before it was the extentipf claimant's permanent disability.

The Board notes that actual wages are not determinative 
of permanent partial•disability. ' The loss of potential wage 
earning capacity is the basis f(pr determining unscheduled
disability, not the loss' p'f ; wages.

ORDER

The order of the Referee, dated February 7, 1979, is 
affirmed. !

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review the sum of $300, payable 
by the employer, DG Shelter Products, and its. carrier, Di
Giorgio Corporation.

WCB CASE NO. -77-7639 July 26, 1979
EARL HAZELTTi, CLAIMANT 
Pozzi, Wilson, Atchison,

&'O'Leary,; Claimant's 
Rankin, McMu'rrv, Osburn,& VavRoskyj, Employer'!s Attys.J 
Bruce Bottini, Defense Atty. 
Reauest for Reviev; bv Claimant

Kahn 
Attys. 
'Gallagher

0

Reviewe^d by Board Members Wilson and Phillips.
Claimant seeks review by the Board of the Referee's 

order which approved the denial by Burns International 
Security Seryices (Burns) .and its carrier of claimant's 
claim for anj aggravation of his June 3, 1973 industrial 
injury. i

The request for hearing on the propriety of the denial 
was heard ini tandem with claimant's request that the Board exercise itsj own motion jurisdiction pursuant to ORS 656.278 
and reopen cl-aimant's claim for an injury which occurred on 
February 5, 1968. The only^ issue before the Board on review 
is. the propriety of the denial 'by Burns. •
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. Claimant, at the time of tlie hearing, v/as 47* vears -old. 
He had undergone an amputation.of his’right leg in/ 1964. 
While claimant was home recuperatiing from.this su'r^jery h< 
fell down a flight of stairs and ' fractured his left ankl.
This.fracture occurred on the outside of the foot and thsubsequent problems which claimant developed with the sk 
ulcer occurred on the inside of the left leg above- the 
ankle.. P.etween the 1964 ankle fracture and the first ind 
injury of February 5, 1968 claimant experienced no probl 
with the skin on the side of' his-i leffankle. Both Dr. 
Simmons and Dr. Inahara were of the opinion that the 196 
fracture to claimant's foot created a chronic venous ins 
ciency. •;

e
e.
ein
ustrial
ems

u rri -

Claimant had suffered his initial injury on Februar 
1968 while working for Cascade Corporation, whose carrie 
was . Industrial Indem.nity. He scraped the. inside of the 
ankle on a piece of steel which resulted in a small abra 
Subsequently, an ulcer problem developed with claimant's

y -5, -
rleft
sion.

left ankle which Dr. Short initially diagnosed as an infected 
abrasion of the left ankle superimposed on pre-existing 
circulatory deficiency.

' From the date of the injury,unti1 September 16, 1971 
the ulcer was a problem for claimant. Dr. Kuge reported on 
May 9 , 1970 that the ulcer was com^pletely healed.-

14
The claim was 

for loss of the
closed on June 
left foot. !

4 1970 with ah award, of

: Subsequently, the ulcerated area broke'-down became
infected and broke down again. On September 16, 1971 claimant's 
ulcer once again was healed. • , -

-! On June 3, 1973 claimant was working for Burns on a, 
fire security watch for a roofing company; - While moving, a 
barrel with -a hand truck he again scraped the’ ulcerated area 
on his leg.- On November 27, 19.73 Dr. Inahara examined 
claimant and diagnosed a post-thrombotic syndrome of the 
left lower extremity with trophic changes in evidence'of' 
healed ulcerations. i

Claimant had left Burns and; commenced receiving compensa
tion for temporary total disability on. S-c:ptember 30 , 1973.
The' ulcerous condition later improved. It was not disabling 
and! claimant commenced working for Reynolds High School in a , 
janitorial capacity from November 2, 1973 until June 1977.’
He started working for Mt. Hood Community College on August 
16,1 1977 and remained so employed until January 31 , 1978.,
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Dr. Simraons, who treated claimant after June 1975, 
thought surgery might heip'rbut stated there was no-guarantee 
that it would cure the problem entirely. Claimant would 
still be predisposed to: injury notwithstanding. Dr, Simmons 
believed that there was no medical emergency- or immediate 
need to perform the surgeryi on the damaged skin. He felt it 
could be done at.the convenience 'of ‘claimant and claimant 
continued to' refuse surgery: •

Dr. Inahara agreed with Dr. Simmons that each time the■ 
ulcerous.left ankle condition healed, the illness terminated 
upon that particular healing. When ‘claimant sustained a 
subsequent injury with the resulting ulceration, then the 
causal relation was directly related to the latest injury 
until such time as the ulcer had again healed.

After claimant left his empl-pyment at Reynolds and 
during a period.of time when his.ulcerous condition was 
healed, claimant went rock.huntina in the Prineville area

and scraped his leg, reopening :i.t,. As a result of this incident, claimant again saw Dr. Simmons who stated that- 
claimant's condition would remain - chronic with repeated 
areas of. breakdown unless ^definite' surgical therapy was 
instituted. He stated that on Noyember 11 , 19 77 when he 
last examined claimant the'wound-was again ulcerated to the 
extent equal to or greater than his initial examination in 
19 75.

St
In February 1978 Dr. Simmons performed a skin graft at Vincent'js Hospital.

The Referee concluded that the incident while rock 
hunting in -tihe Prineville. area must be considered as an 
intervening I independent non-industrial injury which caused 
the'ulcerous condition to break down again and resulted in 
the February 1978 surgery. The ulcerous condition had healed 
at the time !of the incident in .the summer of 1977..

The Board, on de novo review, affirms the conclusions 
reached by t:he Referee. There is no question but that 
claimant reinjured a previously ulcerated area on his leg 
vrhile working for Burns on June 3, 197 3 , however, this 
ulcerous condition healed at least two different times after 
the date ofithat injury and was not disabling as evidenced by 
the fact that-claimant was able to continue' to work first 

• for* Reynolds High School and Mt. Hood Community College.

6

The Board concludes that the non-industrial-related 
rock, hunting incident, precipitated' the need for surgery and 
the resulting medical bills are not the responsibility of 
the employer. Burns International Security Service, or its 
carrier. Underwriters Adjusting Company. The denial was 
proper.
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■ ORDER
The order of the Referee, dated January 19', 1979, is 

affirmed. '

WCB CASE MO. 
MCB CASE NO.

78-4305
78-5090

July 2.6, 1979

LEROY LEEP, CLAIMANT , , .
Pozzi, Wilson^ Atchi.son, Kahn & ^

O'Leary, Claimant's Attys.
Ve].ure & Heysell, Employer's Attys-.
SAIF, Legal Services, Defense Atty.
Paul L. Roess, Defense Atty. ■
Order . .

On July 13, 1979 the Board entered its Order on Review' 
in the above entitled matter. This order modified the order 
of the Referee dated April 8, 1978 and remanded claimant's 
claim for an industrial injury sustained on September 12,
19 7 7 to the State Accident Insurance Fund to be accepted' and 
for the payment of compensation as provided by law commiencing 
on September 12, 1977 and until the claim was closed pursuant 
to the provisions of ORS 656.'268>

The State Accident Insurance Fund, by and through one 
of its attorneys, requested the Board to reconsider its 
Order on Review on the grounds, that the evidence indicated 
that claimant, through his own testimony, denied suffering 
any industrial injury in 1977, therefore, the Board could not 
find that claimant had carried his burden- of - proof on the 
issue of causation. The Fund contends that the Referee's 
Opinion and Order dated December: 8, 1978 should have been 
affirmed. - ' i

The Board, after further reviewing the record, concludes 
that there is no justification for any conclusion different 
than that at which it arri.ved in; its Order on Review. 
Therefore, the motion for reconsideration of said Order- on 
Review dated July 13, 1979 should be denied.

: IT IS SO. ORDERED. '

m
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CLAIM NO. 131 4A 1724 July 26, 1979

MARGARET REIS, CLAIMANT 
Own Motion Determination

Claimant sustained a compensable injury to her right 
arm on July '1 , 1972 when she slipped and'fell, hitting it on

she was trying to move. The first Deter-the rim of a tub
mination Order, dated February 20',* 19 73, granted time loss 
benefits and compensation'equal to 15° for 10% loss of the 
right forearm. •

Claiman't continued to receive medical treatment and the 
Second Determination Order,'dated January 14, 1977, granted 
her compensation for 28.8? for 15% loss of her right arm, in 
lieu of the .earlier awardi Claimant requested a hearing and 
the case wasj settled on February' 28 , 1977 with an additional 
award equal ito 38.4° 'for a total award of 67.2° for 35% loss of the right' arm.

Dr. Eckhardt performed surgery to remove an olecranon 
bursa and free the ulnar nerve from scar tissue and transplant 
it anteriorly. Dr. Eckhardt indicated that after the surgery 
claimant continued to have variable paresthesias but mtuch 
less frequently than before the 'operation., He said she has 
some discomfort and swelling around the area of the inci
sion. He fo.und her medically stationary as of January 23,
1979 and stated she had returned to work.

The carrier requested a determination of claimant's 
present’disability on April 2, 1979. The Evaluation Division 
of the Workers' Compensation Department recommiended claimant 
be granted time loss benefits from September 19, 1978 through 
January 23, 1979 with no additional’permanent partial disabil
ity. ■ ■ I . ■ .

The Board concurs in this recommendation.

ORDER
The 'claimant is hereby granted compensation for temporary 

total disabi'lity from September 19 , 1978 through January 23,
1979 , less 1:ime ,worked. , •
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WCB CASE NO. 78-6186
WILBUR SHOPTAUGH, CLAIMANT 
Thwing, Atherly & Butler,

Claimant's Attys.Souther, Spaulding, Kinsey,
Williamson & Schv.-'ai^, . Defense Attys. 

Amended Order-OrT Review

On July 11, 1979 the Board entered its Order on Review 
in- the above entitled matter. In the third line of the 
first paragraph on page three of said order the figure 
"I5%" should be, corrected to read,"25%". In all other re
spects, the Order on Review should be reaffirmed and repub
lished.

■IT IS SO ORDERED.

WCB CASE NO. 78-3452
HELGA JOHNSON, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Flinn & Brown, Defense Attys.
Request for Review by Claimant

July 27, 1979

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review by the Board of the Referee's 

order which affirmed the Deterrrd.nation Order dated March 24, 
1978 which had granted claimant 48° for 15% unscheduled low 
back,disability.

The sole issue is extent of disability.
Claimant suffered a compensable injury to her lov/ back 

on September 16, 1975 while lifting boxes which 'weigh-’d 15 
to 65 pounds. She has not returned to work since that date. 
At the time of her injury claimant was 39 years old, married 
end had four children. She was born and educated., tdirough 

• tl'ie eighth grade, in Germany. She also worked in a paper 
mill in Germany. When she came to the United States she 
became a nurse's aide, worked as a turkey processor and also 
worked in a.m.oulding plant. Prior to going to work for the 
employer, claimant had spent 10 years as a housewife raising 
her children. Twenty-nine days after she started working 
for the enployer as a case sealer, she suffered the injury.
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^ was seen on September 1-9 , 1975 by Dr. Fitchett who diagnosccl'^acute musculoligamentous strain of the low 
back. He treated'^ciai~^r|t conservatively. On December 2,. 1975 Dr. Fitchett repo^tj^d,^at claimant could not return to 
her regular or do any rype-^ f work which involved hea\^
lifting- 'On December 23 Dr. found her medically
stationary but placed restrictions t^on^j^petitive bendinn, 
stooping or lifting over 20 pounds.

Claimant was^accepted into a plan of vocational rehabili
tation training witli courses designed to enable her to 
obtain a GED.'- •

After a-' year-and-a-half claimant ^obtained her GED and' 
was placed in a program designed to train claimant to be a 
dental assistant. Claimant was in this program only three 
weeks and then quit because of "nerves". She testified that the vocabulary was too difficult, for her and she almost had 
a nervous breakdown. Her rehabilitation counselor felt that 
claimant had a si±>stantial vocational handicap due to her 
disability and lack of previous training.

On March 31, 1977 claimant was suffering from pain in 
her low back with radiation into her left leg and she returned 
to see Dr. (Fitchett. He'felt that EMG studies should be 
taken. Dr.i Throop, a heurologist, did an EMG. and a nerve 
conduction [velocity examination on April 8 , 1977. Roth were 
normal•and Dr. Throop believed-that if claimant's symptoms 
were neurologically based, an- irritable lesion was most 
likely present.

On February 2 , 1978 Dr. Fitchett -noted that claimant 
was suffering from episodes of spasm which would result in 
her need to rest; the spasm would occur after repetitive 
lifting or'twisting.

IOn March 24,' 1978 a Determination Order was entered 
v;hich granted claimant compensation for time loss and an 
award equal to 48° for 15%'unscheduled low back disability.

■On September 6, 1978 Dr.- Martens examined claimant and 
found no neurological deficit but recommended claimant not 
return to her regular occupation. He placed the same restrict* 
ions upon her work activities as had Dr. Fitchett.

Claimant testifies she, has constant burning pain, in- her 
back, with spasms and shooting , pain in her left leg. She'is 
able to walk a mile-an'd--a-half a day and is able to ride in 
a car for approximately four hours^ at one time. She has 
numbness on top of her’ left foot arid states that she limps 
all the time and drags her’ left leg.,-. She is unable to stand 
for more than 20 minutes but shecdoes do her own housework.
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m The Referee found that sl’nce the injury claimant has, 
only applied for one job; thaf:''‘df' tagging Christmas trees'. 
He found it understandable that claimant lacked motivation

m

but nevertheless she was not entitled to a greater award 
than that which she had been granted by-the Determination 
Order and which he affirmed.

I
iThe Board, on de novo review, finds little, if any, 

objective findings of impairment.'In 1978 claimant and her 
family drove to Minnesota in a period of two days. Claimant 
is able to maintain her garden and it appears from the 
testimony that claimant wants to return to being a full-time 
housewife and mother. She has voluntarily taken herself out 
of the labor market in order to fulfill this desire.

The Board agrees with the.Referee that the Determination 
Order awarding claimant 48° for 15% unscheduled low back 
disability has adequately compensated claimant for the loss 
of potential wage earning capacity resulting from her indus
trial injury. ;

ORDER
1. The order of the Referee, dated February 15, 1979, is 

affirmed.

WCB CASE NO. 77-819 July 31, 1979
LEO ALBERTSON, CLAIMANT 
Own Motion Determination

’Claimant suffered a compensable injury on May 20, 1970 
to his head. His aggravation rights have expired. On 
February 2, 1977 claimant requested the Board to exercise 
its own motion jurisdiction and reopen his claim.. The Board 
ordered the request be transferred to its Hearings Division 
because the carrier opposed the reopening. After a hearing, 
a Referee found claimant's present condition was related to 
his 1970 injury and the Board, on his advice, reopened the 
claim.-.
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Surgery was .performed by pr. Campagna in January 1976 
and,April 1978 resulting in the fusion of the 5th, 6th and 
7th cervical vertebrae. The Orthopaedic Consultants, on May 
22, 1979, found claimant's condition to be medically stationary 
and recommended no further treatment. They felt claimant 
could not return to his form.er occupation but could do some 
occupation in the light to sedentary category. The total 
loss of function was in the mildly moderate category and. 
related entirely to the May 20, 1970 industrial injury.

On June 20, 1979 the carrier requested a determination 
of claimant's present condition.’ The Evaluation Division of 
the. Workers’* Compensation Department recommended that claimant 
be granted compensation for 20% disability based on the fact 
that he could not perform all of ithe duties required of a working owner-manager of a faring equipment dealership which 
is what he is at the present time.

The Bo.ard, after fully considering the evidence before 
it agrees with Evaluation as far as it went but also finds 
that claimant is precluded from a m.uch wider field of employ
ment than just the supervisory* capacity in which he is now 
engaged. Based on the Orthopaedic Consultants' report and

upon consideration of claimant's age, work background and 
training, the Board concludes that claimant is entitled"to . 
compensation equal to 128/^ for 40% unscheduled head and neck 
disability.' Claimant is also entitled to compensation for 
time loss from January’161976, per the Own Motion Order, 
through May 14, 1979, less time worked. ■

, ORDER
Claimant is hereby granted compensation for temporary 

total disatiility from January 16, 1976 through May 14, 19 79, 
less time worked, and compensation equal to 128° for 40% un
scheduled head and neck disability. These awards are in 
addition to any previous awards claimant has been granted.
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VERNON DOSSEY, CLAIMANT 
Dye & Olson, Claimant's Attys. i 
SAIF, Legal Services, Defense..Atty. 
Request for Review by Claimant 
Cross-request•by the SAIF

WCB CASE NO. 78-210 July 31, .1979

m

Reviewed by Board Members Wilson and Phillips.
. Claimant seeks review and the Fund seeks cross-review 

by the Board of the Referee's order which awarded him an 
additional 176°, making a total award of 272° for 85% unsched
uled back disability.

' The issues before the Referee were: (1) extent of
permanent partial .disability; (2)' additional, temporary total 
disability benefits, and (3) penalties. Only the first 
issue was appealed.

Claimant, a 53-year-old brick mason/hod carrier, suffered 
a compensable injury to his low back in February 1974 while 
lifting a scaffold plank. His treatment was conservative 
and claimant worked for the next several months before the 
pain worsened to the .extent that he had to quit.

Claimant's treating physician was Dr. Buza, a neurosur
geon. Dr. Reilly, a neurologist, did three EMG studies, the 
last on August 11, 1975. These studies suggested probable 
radiculopathy at L4 on the right., Dr.^;Duza performed' a 
myelogram which was normal and claimant continued to receive 
conservative treatment.

•Claimant was examined by the■ Orthopaedic Consultants in 
December 1975 who diagnosed a chronic low back strain with 
no surgery or other treatment recommended. They believed 
claimant could work, however, he could not return to his 
former job because of the heavy lifting and straining involved, 
The claim was first closed on February 12, 1976 by a Determina
tion Order which granted claimant* compensation for temporary 
total disability and 32° for 10% unscheduled low back disabil
ity.
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On July 28, 1976 Dr. Reilly did another EMG; this time 
no abnormalities were noted. ’

Claimant still did not return 
of 1976 he was referred to Callahan 
psychological evaluation. Dr. ^Half 
•claimant could return to heavy type 
poorly in both verbal or non-verbal 
have a serious reading deficiency, 
useful in identifying possible alte 
Claimant wanted to become a televis 
but his aptitude tests scores were 
minimum for such type of work.

to work and in the fall 
Center for physical and 

erty didn't believe that 
work. Claimant did 
tests and was found to 
His aptitudes were not 
rnative employment, 
ion or radio repairman 
below the acceptable

Claimant was concerned about providing for his family; 
he is married- and has five children. A moderate depressive 
reaction with anxiety was diagnosed. This, when combined 
with claimant's physical condition, indicated to the evaluating 
psychologist that claimant'would have significant difficulty 
returning to work. Claimant has' a limitation of lifting no 
more than 10 pounds. He is considered physically capable of 
light work which does not require prolonged standing or 
walking nor repetitive stooping, bending or twisting. Claimant 
di'd not go beyond the eighth grade.and the vocational assist
ance team at Callahan recommended retraining which would 
involve little, if any, academic work.

Claimant was referred for,vocational rehabilitation; it 
was felt he would be able to do bench work from a physical 
standpoint. Claimant was instructed how to apply for work 
and how to gain assistance in locating it. He went to 
several cities in the Willamette Valley looking for work in 
retail sales and working as a night watchman but met with no 
success. In the late 1977's claimant began an on-the-job 
.training program in a shoe repair shop. The job required 
standing from nine to ten hours a day. Although claimant 
was able to learn rather simple repetitive- tasks , the pro
longed standing and the jarring sensation resulting from the 
use of a hammer forced, him to quit. Claimant’s vocational 
rehabilitation file was closed'with a statement that further 
rehabilitation service did not appear feasible.

On December 28, 1977 an Administrative Determination 
Order was issued which stated that subsequent to the Determina
tion Order of February 12, 1976 claimant had been referred 
to vocational rehabilitation and that his program had been 
completed and it therefore awarded claimant additional 
benefits for time loss. On re-determination the Department 
found claimant's disability to be 96° for 30% unscheduled 
back disability.
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In November 1977 Dr. Anderson, an orthopedist, examined 
claimant and felt he had a mildly moderate loss of spinal 
function but he could work as long as it did not involve 
lifting heavy objects, stooping or bending.

The claimant testified that prior to this injury he did 
not have any back problems and now he has constant low back 
pain which occasionally .radiates down his right leg. The 
Referee concluded that even though the actual injury, was 
minor and no surgery was.performed, that the effect on 
claimant's employability was severe. The medical, psychologi
cal and vocational education clearly proves that claimant 
could not return to work which he had formerly done. The 
only possible work claimant can do now is light type work ' 
and, from a vocational rehabilitation standpoint, the probabil
ity of a successful retraining program for claimant is 
remote. '

- The Referee concluded that there was a small portion of 
the labor market available to claimant but what work he 
would be able to do would provide him with a substantially 
reduced income with little hope of advancement. He found 
that' claimant had lost approximately 85% of his earning 
capacity as a result of his industrial injury and he increased 
the awards previously granted claimant accordingly.

The only issue presented.to the Board for de novo 
review was the extent of''claimant''s permanent disability.' 
Therefore, the' other issues resolved by the Referee in his 
order will not be addressed in this order.

The Board, on de novo review, based primarily on the 
medical reports of Dr. Anderson and the Orthopaedic Consul
tants, finds that there .are certain types of employment 
-which claimant is physically able' to do. Dr. Anderson 
limited claimant's work activities by eliminating any type 
of work which required heavy•stooping, lifting or bending 
but isuggested that job placement service be of help to him.
The 'three physicians at the Orthopaedic Consultants examined 
claimant on December 17, 1975 and stated that although they 
did ;not feel that claimant could return to his former occupa
tion, there were other occupations in which he could be. 
engaged. They also stressed the necessity of eliminating 
any .heavy lifting or straining and suggested referral to the 
Division of Vocational Rehabilitation for job placement.

The medical evidence indicates that claimant has lost a 
substantial amount of wage earning capacity as a result of 
his industrial injury,, however, the Board concludes that an

award equal to 70% of the maximum would compensate claimant 
for his loss of wage earning capacity and is more in line 
with the medical evidence than the award granted by the 
Referee.
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ORDER
The order of the^Referee, dated December 28, 1978, is 

modified. ;' • *
Claimant is awarded 224° of^a maximum of 320° for 70% 

unscheduled low back disability': ''This award is in lieu of 
the previous awards granted claimant for his unscheduled 
disability including the award made by the Referee's order 
which.in all other respects is affirmed.

SAIF CLAIM NO. GB 66126
BARBARA J, FOSS, CLAIMAr^T
John M. Parkhurst, Calimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

July 31, 1979

Claimant, by and through her attorney, requested the 
Board to exercise its own motion" jurisdiction and reopen her 
claim for an injury sustained on.June 22, 1964, Her claim 
was first closed on November 24, 1964 and her aggravation 
rights have expired.

In support of her request claimant fonvarded medical 
reports from Dr. Cherry and Dr. Berkeley. Dr. Cherry, in 
his June 25, 1979 report, indicated claimant was suffering 
from_ recurrent low back strain with severe sciatic involvement 
He .felt she was completely disabled at that time and if she 
did ■•not improve he would hospitalize her for treatment. Dr. 
.Berkeley, on July 10, 1979, stated that myelography was 
done on that date revealing entrapment of the root at L5-S1.
He felt this should be corrected surgically.

The Board,' on July 16, 1979, informed the Fund of 
claimant's request for own motion relief and asked it to‘ 
advise the Board of its posit.ion within 20 days.

t

The Fund, on July 24, 1979, responded, stating.it 
opposed.the reopening of her claim.

The Board, after' fully considering the medical evidence 
before it, concludes that"the preponderance of the medical 
evidence supports claimant's need for surgery even though 
prior reports did not. It feels claimant's claim should be 
reopened as of the date of hospitalization for the recommended 
treatment or surgery. m
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m ■ORDER
f

Claimant's claim for an injury sustained on June 22, 
1964'is-hereby remanded to the State'Accident Insurance Fund 
for acceptance and payment of compensation, as provided by ‘ 
law, commencing on the date claimant is hospitalized for the 
surgery recommended by Dr. Cherry, and until her claim is 
closed pursuant.to ORS 656.278.

Claimant's attorney ;is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the . increased compensa
tion for temporary total disability granted by this order, 
payable out of said compensation as paid, not to exceed 
$750.

#

SAIF CLAIM NO. KC 180017
■ANN JANE FOSTER, CLAIMANT 
Leeroy O. Elhers, Claimant's Atty.
SAIF, Legal Services, _^Defense Atty.
Own Motion Order

July 31, 1979

On May 3, 1979 claimant, by and through her attorney, 
requested the Board to exercise its own motion jurisdiction 
and reopen her claim for an injury sustained on April 18,
1969. Claimant's aggravation rights have expired. Attached 
to her request were medical reports from Dr. Donald D. Smith 
which indicated that claimant's back pain had become_worse 
several months before his examination in March 1979. He 
stated that the pain in her lumbosacral area is aggravated 
by walking very far or bending or sitting for any length of 
time. She is unable to do any of her'housework which requires 
twisting or lifting. He recommended no specific treatment 
but felt her present.impairment should be reconsidered. He 
felt claimant's condition was directly related to her 1969 
industrial injury.

The Board, on May 8, 1979, informed the Fund of,claimant's 
request and asked it to advise.-the Board of its position 
within 20 days. The Fund indicated on May 17, 1979 that it , 
was having claimant examined by the Orthopaedic Consultants 
and would state its position when it had received the results 
of the examination.

m
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The Fund forwarded the Orthopaedic Consultant's report 
to the Board on July 17, 19 79;. This report indicated claim
ant's condition was stationary and; there was no objective .' 
evidence that her condition resulting from the injury had 
deteriorated. They found'degenerative disc disease, osteoarth
ritis, diabetes and ostecperdsis all of which contributed to 
her present disability‘but were unrelated to the industrial 
injury. The low back impairment’ due to the 1969 injury was, 
in their opinion, mildly moderate, j

The Board, after considering the medical evidence 
before it, concludes that’ it wguld*be in the best interests 
of the parties to refer the m.atter to its Hearings Division 
for a hearing on claimant's request for own motion relief.

Therefore, this matter is remanded to the Hearings 
Division with instructions;to set 5 it down for a hearing on 
the issue of whether claimant's' present condition is directly 
related to her industrial injury'of April 18, 1969 and, if 
so, constitutes a worsening- thereof. Upon conclusion of the 
hearing, the Referee shall cause a'transcript of the proceed
ings to be prepared and submitted; to the Board with his 
recommendation on claimant's request for own motion relief.

SAIF CLAIM NO. C 90833 July 31, 1979

REX L. HARRIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order .

Claimant sustained a compensable injury to his head on 
September 6, 1967 when he was struck by a rock. After 
receiving several years of treatment his claim was closed by 
a Determination Order, dated June 3, 1970, which granted him 
compensation for permanent total disability. Near the time
of this closure claimant became{involved in a program o_ 
vocational rehabilitation, taking'courses in real estate 
sales. In 1972 he became'licensed as a real estate agent 
and has since become quite'* successful in this endeavor. His 
gross income in 1977 was oyer $23',000 and in 1978 ,. over 
$50,000. The carrier requests ' re'duction of claimant's per-, 
manent total disability award'pursuant to ORS 656.206.

m
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m
An investigative repprt.^b.^^^^the^F.und indicates’ claiinanL 

finds it necessary to take"'a’i'short"'*’"b'reak” each day and 
occasionally takes one to three days 'off work to rest. 
Although claimant can no longer be^considered permanently 
and totally disabled, the Evaluation Division of the Workers' 
Compensation .Department recommendsth at the payments, to 
claimant for permanent total disability be terminated and 
that claimant, after the date of this^ order, be paid compensa’ 
tion equal to 48° for 15% unscheduled head disability.

The Board concurs.
ORDER

Claimant's award for permanent total disability is 
hereby terminated as of the date of this order and claimant 
is granted compensation from this date equal to 48° for 15% 
unscheduled head disability.

m
WCB CASE NO 78-4343 July 31, -1979

TIMOTHY J. HOWARD, CLAIMANT 
Ringle & Herndon, Claimant’s Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys.
Request for Review by Employer

The employer seeks review of that portion of the Referee's 
order which directed it to pay claimant's attorney as a 
reasonable attorney’s fee a sum of $500.

Claimant was a 36-year-old waiter who sustained a 
compensable injury on May 20, 1978 when he cut his right 
thumb on a broken wine glass. He was. given treatment at 
the emergency- room of the Holladay Park Hospital by Dr.
Howell who stitched the wound and bandaged it. -On May 30,
1978 the stitches were removed by the nurse at the doctor's 
office.

At the hearing, claimant had asserted that he was 
entitled to temporary total disability benefits from May-20 
to June 2, 1978, the latter day being the date claimant 
testified he was able to return to work. Dr. Howell's 
medical report indicated claimant v;as disabled for one day 
only.

m
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The,‘Referee concluded that claimant had sustainoc; the 
burden of proving that he was entitled to compensation for 
temporary total disability from May 20 to June 2, 1978, less 
time worked. Because of the unique situation, the Referee 
found no justification for penalties, but he did award an 
attorney's fee of $500, payable by the carrier.

The only issue before the Board on appeal is whether 
claimant's attorney is entitled to an attorney's fee not 
payable out of the compensation.

m

The Board, on de novo review, finds the claim was never 
denied by the carrier; it was claimant's decision not to 
return to work until June 2,:1978. His attorney has not 
prevailed on a rejected claim, therefore, he is not entitled 
to an attorney's fee payable by the carrier pursuant to ORS 
656.386(1). However, claimant's attorney is entitled to an 
attorney's fee payable out of the compensation for temporary 
total disability which the Referee awarded claimant.

ORDER
The order of the Referee, dated February 27, 1979, is 

modified.
Claimant's attorney is awarded as a reasonable attorney's 

fee' a sum equal to 25% of the compensation for tem.porary 
total disability awarded claimant by the Referee's order.
This is in lieu of the award of $500 granted claimant's- 
attorney by the Referee's order which in all other respects 
is affirmed.

WCB CASE NO 78-3191(
July 31, 1979

ROBERT A. MARQUEZ, CLAIMJVNT 
Bruce A. Botinni, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members' Wilson, Phillips and McCal- 
iister.

Claimant seeks review by the Board of the Order of Dis
missal entered by the Referee on' September 25 , 1978.

The issues to be determined at the hearing were prema
ture closure of claimant's claim by the Determination Order, 
dated May 11, 1978, and that claimant's condition was not 
medically stationary or, in the alternative, that the award 
made by the Determination'Order was inadequate.
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m The Referee stated that after reviewing the evidence, 
including the testimony .of ^cTaimant,,;. he concluded that 
claimant had failed to establi'sh' the'required burden of 
proof on either issue because he had failed to seek or 
follow medical treatment, had-failed to participate in or . 
complete physical restoration and had failed to pursue 
vocational rehabilitation programs prescribed for him.

The Referee cited ORS ,6,56.325 and further concluded 
that claimant was entitled to no further benefits at this 
time beyond those which were awarded in the Determination. ' ’ 
Order of May 11, 1978 and that the claimant's present hear
ing request should be dismissed v/ithout prejudice.

The majority of the Board, on de novo review, finds 
that the transcript of the proceedings indicates that before 
cross-examination of claimant had been completed the Referee 
dismissed the hearing because he found that claimant had 
failed to comply with the requirements set forth in ORS 
656.325. That statute permits the employer to request per
mission to suspend payment of compensation if claimant fails 
to do certain things or engages in injurious practices but 
there is no indication in the record that such was the case 
before the Referee. . - •

m ORS 656.283 provides that any party may at any t-irne 
request a hearing on any question concerning a claim. In 
the case before the Referee the request was made by the 
claimant who was dissatisfied by the Determination Order of 
May 11, 1978.

The majority of the Board concludes that the Referee, 
in dismissing claimant's request for hearing, has prevented 
the case from being properly, completely and otherwise 
sufficiently developed. Therefore, pursuant to the pro
visions of ORS 656.295(5), the matter should be remanded to 
Referee Joseph D. St. Martin with instructions to continue 
the hearing and allow all parties concerned, to have the 
opportunity of being fully heard on the issues presented.

ORDER
The Order of Dismissal, dated September 25, 1978, is 

hereby set aside and the above entitled matter is hereby 
remanded, pursuant to the provisions of ORS 656.295(5)> to 
Referee Joseph D. St. Martin with instructions for him to 
have this matter set down as soon as possible and to allow 
all parties to completely and sufficiently develop their . 
respective cases on all of the issues presented.

m
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Chairman M. Keith Wilson dissents as follows:
While a disagreement w'ith the majority of the hoard 

is meaningless in‘the future, development of this case 
(the order proposed by the majority being an interim or-- 
der without appeal rights) 1 feel constrained to nouc 
on the'record my disagreement With the majority and my 
complete.agreement with’the' Referee in dismissing the request without prejudice'.: Tf'ahything, the Referee's
action gave the claimant more rights to pursue the matter 
than he was entitled to‘, based'upon the record before the 
Board. ' •

m

The claimant has'consistently failed to cooperate 
with the medical and rehabilitation professionals v.lio 
have attempted to treat, him.' The evidence is overv/heiming 
that the claimant's condition was stationary and that the 
Determination Order of May 11, 1978 was not premature. The 
other issue of extent of 'disability was completely heard 
and developed at the hea.ring; the medical and oral testimony 
was presented, and at that point, it was. obvious that the 
letter and intent of the Workers' Compensation Law had been 
thwarted at every opportunity by the claimant. The Referee 
thereupon announced his conclusion and finding that the ciaim.- 
ant was entitled to no further benefits beyond those ordered 
in the Determination•Order•of May 11, 1978 and that the re
quest for hearing should be dis.missed without prejudice. 
Thereafter, and on August 16; 1978-, claimant tendered to 
the Referee ‘an order of 'dismissal'tmd requested the Referee 
to sign the same. The'Referee complied by adopting the 
proffered order as tendered and-issued his order of dismis
sal on September 25, 1978. The claimant should not now be 
allowed to prolong this'process and to reopen the issues, 
already completely heard; and on the merits decided against 
him. ■ ' ■

SAIF CLAIM NO. C 190401 July 31, 1979

GEORGE E. 'SCOTT, JR., CLAIMANT 
SAIF, Legal Services, Defense Atty 
Own Motion Order ' ' .

Claimant requested that his claim for a right- eye 
injury of July 11, 1969 be reopened. Because claimant's 
aggravation rights had expired, the Fund forwarded the 
medical reports claimant furnished it to the Board for 
consideration and to determine if the Board should exercise 
its own motion jurisdiction and re-open claimant's claim.

#
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# Dr. Tanner, on August 2 319 78 ,* indicated that' he saw
claimant on June 21 
ferred claimant to D

and: .found;|'U|?|re,t;i'n'a 
r. Klein, and^-It• waa 1 de ta ch me n t. lie rc~

^as the'ieeling of both 
doctors that claimant's eye condition was a result of the 
industrial injury in 1969. Claimant underwent a repair of 
the retinal detachment on'January 12, 1979. The repair was 
successful and Dr..Waldman, on June 5, 1979, indicated no’' 
further treatment would be necessary. He was not,certain | 
how claimant's eye developed such .condition.

The Board, after consideration or the’ evidence, before 
it, concludes that claimant's claim should be reopened for 
the eye injury suffered on July 11, 1969. Dr. Tanner related 
claimant's condition to his 1969 injury and the Board‘agrees.

,■ ORDER
Claimant's claim for an industrial injury sustained'on 

July 11, 1969 is hereby remanded to the State Accident 
Insurance Fund for acceptance and payment of compensation to 
which, he is entitled, commencing'%anuary 12', 19 79, the date 
of the surgery, and until closed pursuant to 0_RS 656.278:

WCB CASE NO. 78-5432 July 31,•1979

CHARLES TAYLOR, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn &
" O'Leary, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys. 
Request for Review by Employer

Reviewed by Board Members Phillips and McCallister.
• The employer seeks review by the Board of the ‘Referee's 

order which set aside its denial of claimant's claim and 
remanded it for acceptance and payment of compensation, as 
provided by law, and awarded claimant's attorney an attorney's 
fee of $1,200 to be paid in addition to and .not out’-of 
compensation.

The issue is compensability. The question is whether 
or not,the facts of this case are sufficient to constitute 
an exception to the "going and coming" rule.

m
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Claimant suffered a compensable injury on vJune 5, 19 78 
while he was driving an automobile from his home in Portland 
to the employer's job site on the upper Clackamas. At the 
time of his injury claimant was employed as a laborer subject 
to a labor agreement between the 'Association of General. Con
tractors and various unions which basically provided that to 
avoid the inequity between living expenses of an employee 
providing for himself and his family in the major metropolitan 
areas and those of an employee working in the remote areas, 
all jobs or projects .located more than 75 miles from the 
city hall in Portland should receive a basic rate of pay and 
an additional $1.50 an hour for all classifications. Addition
ally, the agreement states: "No travel time, transportation 
reimbursement, or subsistence is payable under this agreement 
except as provided in this article . . . ". The article
referred to is Article XVi and it does not specifically 
provide for travel time, transportation reimbursement or 
subsistence payment under the facts of this case.

, I . '
Claimant testified he lives 67 miles from the job site 

and that he drove daily in his own car to and from v;ork. 
According to the aforesaid labor agreement, claimant received 
$1;50 an hour pay for work in a'certain zone in addition to 
his-basic pay of $8.3 7 an hour.

The labor relations manager for the Association of 
General Contractors testified that he assisted in preparing 
and negotiating the aforesaid agreenient in 1975. He stated 
that transportation provisions contained in the agreement 
were deleted at the request of the union. The prior agreement 
had not provided for zone pay.

#

On the date of the accident 
ees who lived closer to the job’s 
site-who were paid the same zone 
additional zone pay v/as included

The Referee found that the g 
that in .the absence of special ci 
jured v/hile coiriing to or from his 
from workers' compensation benefi 
rule is when an employee is paid' 
tion for time spent in coming or 
employment.

there had been other employ- 
i’te or had lived at the job 
pay as claimant. The
in the regular pay check.
!
eneral rule in Oregon was 
rcumstances an employee in- 
place of work was excluded 

ts. An exception to this 
a specific amount as compensa' 
going from the place of

The Referee found that the remoteness of the employer's 
job site required the claimant to travel over 134 miles day, 
took four hours and 40 minutes travel time and required 
claimant to use 13 gallons of gas for his round trip. 
Computed on an eight-hour day, his zone pay was $12; his 
base pay was $8.37 per hour.

-554-



m The Referee concluded tha.t the zone pay was'not to claimant's hourly wa^ge^'esi'^-fraWl'’time nor was it 
sarily'related to the distance traveled because all 
received the same compensation regardless of the dis 
traveled. Although•payment for travel time or expen not expressed in the written agreement it was not"il 
to conclude that since claimant's job required him t 
ove^r a hazardous road and spend more time, effort an 
than the ordinary worker-would have- to in ccminutinq 
and from his place of employment, that the trave], it 
an important part.of his services to the employer, 
labor contract indicated that the zone wage v/as part 
on. the remoteness of the job site.

re ].atcd 
ncccs-' ' 
employees 
t a nee 
ses was log!ca1 
o trave‘1 
d mioney 
daily to 
seif was 
Even the 
ly based

The Referee concluded that claimant's travel v/as neces
sarily included as part of his services to the employer and 
so contemplated by the employer v;ho paid compensation ' for 
it. Therefore, claimant's injury arose out of and *in the 
course of his employment and was compensable.

m

•The Board, on de novo review, finds that the labor - 
'agreement expressly excluded paying for travel under the 
•circumstances presented in this case. The zone pay was : • 
specifically a method of paying wages. Under the contract 
claimant was being paid $1.50 an hour in addition to his 
basic rate of pay. .This additional $1.50 per hour was a. 
special wage offered as an inducement to work in remote 
areas. If the job site was beyond 75 miles, everyone working 
on that particular- job received an additional $1. 50 an hour 
regardless of v.’hether he lived at the job site or had to 
travel to and from'the job site.

. In Fenn v. Parker 'Construction Company, 6 Or App 412 
(1971), which the Referee quoted in his order, the court 
held claimant was within the 'sebpe of his empl.oymenf when he 
was injured v/hile driving home; hov/ever, in that case, 
claimant was reimbursed under his employment contract for 
"travel, .tinie" at the' rate of $.30 per mile one way. In the 
instant case, claimant was not being paid for travel time 
under, his employment contract. The fcict that claimant was 
being paid on.a zone wage scale has nothing to do with 
travel reimbursement. A zone wage scale is simply a method 
of paying salary, which is computed by adding a certain 
amount of zone pay per hour depending upon the distance of 
the.job site from the nearest metropolitan district to a 
stated base pay per hour. This zone pay is salary and is 
paid regardless of where the employee lives and how far he 
has to travel to his place of employment.

<Claimant, therefore, was not within' the course of his 
employment when he v;as injured on his way to work on June 5, 
1978.
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ORDER
The order of the Referee, dated January 11, 1979, is 

reversed.
The denial -issued by the carrier, dated July 10, 1978, 

is affirmed. ' 1 '

'WCB CASE NO. 78-8351 • Julv 31, 1Q79
PETER A. TELLE, CLAIMANT 
Stipulation & Order -

.This matter coming on regularlv before the Worker's 
Compensation Board for review of an Opinion and Order of 
Referee Daughtry issued May 23 , 1979-, and the parties having 
resolved their differences, hereby stipulate and agree as 
fol lov7S :

(1) The claimant’s fu],l award pursuant to Referee 
Daughtry's Oriinibn and Order'of May 23 , 1.979 , shall be 
paid to the claimant in a lum.p sum.
, ’ (.2) Claimant shall dismiss his Reauest for Board Review

#
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m WCB CASE NO. 77-4693
CHERI LAMPLEY, CLAIMANT
Evohl F. Malagon, Claimant's Atty.
Roger R. Warren, Employer's Atty.
Stipulation

August 2, 1979

m

Come now the claimant, Cheri Lampley, personally and by her 
attorney, Evohl F. Malagon, and the employer, through its insurer, 
Employers Insurance of Wausau, and their attorney, Roger R. Warren, 
and hereby move the Board for an Order based upon the following 
recitals and stipulations of the parties:

Claimant sustained an industrial injury on October 31, 1972, 
while working for Roseburg Lumber Company, Roseburg, Oregon and 
made claim therefor. The claim v/as accepted and benefits paid, 
ultimately resulting in Determination Order dated May 30, 1973, 
whereby Claimant was' awarded temporary total disability benefits 
to May 8, 1973, and no permanent partial disability. No appeal 
was filed from the Determination Order. On July 20, 1977, an 
Aggravation Application was filed on Claimant's behalf. A report 
from Claimant's treating physician v;as submitted on May 5, 1978 , 
in support of the Aggravtion Application. Employers Insurance 
of Wausau did not accept or deny the claim for aggravation but 
argued at the hearing held on September 14, 1978, before Referee- 
Lyle R. Wolff that Claimant's present problems v/ere not the 
result of her industrial injury. Referee Wolff issued his Opinion 
and Order on the 4th day of January, 1979, remanding the claim to 
the insurer for acceptance and payment of benefits retroactive 
to April 13, 1978, and assessing penalties and attorney fees against 
the insurer. On or about the 18th day of January, 1979, the 
employer and insurer, through their attorney, filed a Request for 
Board Review.

The parties realize that a bona fide dispute exists as to the 
compensability of Claimant’s claim, for aggravation and the 
relationship of Claimant's present condition to her injury of 
October 31, 1972, and, therefore, the parties desire to compromise 
and settle the claim pursuant to ORS 656.289(4) and that an Order 
be entered as follows:

#

1. Roseburg Lumber Company and Employers Insurance of Wausau 
shall' pay to Claimant and her attorney the sum of S7,500 , said sum 
to include all benefits and attorney fees. Claimant realizes that 
the payment of said sum is not an admission of the existence or 
compensability of the aggravation claim, but is the settlement
of a disputed claim.

2. Claimant's attorney shall receive the sum of $1,875, out of 
the $7,500, as and for a reasonable attorney fee.
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3. In consideration of.the promise-to pay said sum, Claimant 
agrees that the aggravation clainv shall remain in a denied status; 
that there is no acceptance of the claim, expressed or imolied, by 
the insurer; and, that no other sum shall nov; or hereafter be paid 
or-payable thereunder. •'

4. The appeal filed by the employer and insurer shall be 
dismissed. ’ ’ ,

• 'IT IS SO STIPULATED:

WCB CASE NO. 79-218 August- 6, 1979
WILLIAM GILL, CLAIMANT
Lyle C. Velure, Employer's Atty.
Stipulation•

THE PARTIES STIPULATE AS FOLLOWS:
- (1) That on or’ about September 30, 1976, claimant filed 

Report'of Occupational' Injury or -Disease alleging that he -Injured 
his 'lov; back when letting 'dov/n a cab on a truck. - Said claim v;as 
accepted and closed by Determiantion Order dated August 29, 1978, 
awarding claimant 10 percent unschedul.ed disability from injury 
to his mid^back. Claimant filed a request for hearing.

(2) That the plaintiff contends that he currently has 
symptomatology in his back v;hich■ precludes him from being 
employable in any capacity.

(3) Employer contends•that claimant suffered a compensable 
injury which made an underlying osteoarthritic degenerative condi
tion of his_ spine symptomatic on a transient basis. That 
claimant's underlyi.ng osteoarthritic condition has not been 
permanently worsened or changed by'said injury and that he has 
been fully compensated. That the contention of employer is 
supported on the medical reports previously submitted.

{A) That the parties stipulate that the employer and carrier 
have accepted the claim only as a transient production of sympto
matology of an underlying condition and have denied;any aggravation 
of the underlying condition. 'That claimant waives any defect in 
the form of denial. ' ‘

(5) That the parties hereto realize that the contentions and 
positions involve a dispute and bona fide conflict and thus, a 
disputed claim., which, claimant realizes, if further pursued, might 
well involve the lack of benefits to himself and, therefore, the 
parties desire to compromise and settle the claim and all conton- 
tions therein involved pursuant to ORS 656.289(4) and that an order 
be entered as follows:
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m
(a) The employer, through its carrier, shall oav to 

claimant in a-lump,^sum, the sum of $52,500 by v;ayof a disputed clafm in•lieu of any further benefits
(b) Claimant’s Request for Hearing shall be dismissed 

with prejudice and the position of the employer 
set forth in paragraph (4) above shall be affirmed.

(c) Claimant's attorney shall be allov/ed the sum 
of $7,400.GO attorney fees, said sum to 
be paid from said settlement proceeds.

IT IS UNDERSTOOD AND AGREED that claimant has entered into 
this agreement on a disputed,claim basis after due consultation with 
his attorney and that he desires to withdrav; his Request for Hearing 
with prejudice and that the' said Request for Hearing shall be

dismissed with prejudice and he shall thereafter .be 
barred from asserting any further claim for compensation 
in that he agrees that he has been fully and adecfuately 
compensated for any transient symptomatology resulting 
from, his underlying condition. That claimant agrees 
that if he does suffer, continuing temporary or per
manent disability- it is not related to his industrial .. 
injury but is due to his' underlying non-compensable 
degenerative condition. •

IT IS FURTHER UNDERSTOOD AND AGREED that, in the 
event this agreement and stipulation shall hereafter 
be set aside by any administrative agency or court . 
that the sums paid herein shall be an offset against 
any compensation ordered.

I HAVE READ THE FOREGOING, UNDERSTAND IT, AND 
AGREE TO IT AS OF THIS 7th DAY OF May■ , 1979.

IT IS SC ORDERED.
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"... E'
COLEEN BACKER, CLAIf-lANT ‘ <
Pozzi, Wilson,' Atchison, 'Kahn & 
. O'Leary, Claimant's Attys.- 
Keith, D. Skelton, Defense'Atty. 
Request -for Review by Employer 
Cross-request by_ Claimant;^

" . WCB' CASE NO. . 78-4664 August 7, 1979

Reviewed-by Board Memb-ers Wilson and Phillios. • . . » i"! . ‘-i I {j

'The employer requests ine claimant cross-rccuests 
order which cran-oed' 

for unscheduled low back disability;
the

review by the Board of’ the ’Referee's 
claimant 64°

The empl.oyer contends• that the award is excessive, it is far greater than' any incdme^'that she'has ever had 
her life and also is in complete di.sagreement with rest 
■the Referee's opinion.'' The’‘claimant contends that she i 
entitled to a greater av;ard'‘anci 'that her earning caoacit 

measured with respect to t

that 
ii'i 

o f

should not' be the income she ma-
earn at any one time but rather 'by.her ability to obtain and
hold gainful employment’in the^labor 
field of general industr-ihl neehnatia j_

market in 
occuoation. -■

the broad

The issues before :he,1 ‘ Referee' were extent of -claimant’s 
not she was entitled to

i 11 ta-
permanent disability and'whether' c 
be' referred to an authorized'^proarara of vocational, rehab 
tion. ' . • • ' \ ’ • •

m

At the 'time of her injury claimant was -20 years old and 
was employed as a packager,- She!injured her lov; back ’xhile 
lifting. This injury was: diacrhoseg as an acute lov; back 
strain with a possible herniated nucleus pulpcsus at i..5-Sl, 
X-ray's" were taken which‘ showed claimant to have six luitDar- 
vertebrae 'with an almost pseudoarthrosis of the transverse process of the 6th vertebra-'to' the* right. . ' '

Claimant has been seen by various physicians and has 
bee'n'given conservative treatment^ only. • In July 1977 claimant 
was referred to' the Callahan Center and after her claim v;as closed on June 22, 1978'with ah award of 16 
uled.low back disability*claimant attempted to w 
clerk in a hardware store. * ‘She was ‘unable to do
in fact’,‘-as a result oZ 
Her claim was reopened.

this attempt'■'l!

for 5% unsched- 
ork as -a 
this work; 

claimant was hospitalizeci

m
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m

Dr. Throop took two Fi'^lG tests, the. first was abnormal, 
the second was not. Dr.- A2avedo>;|l^(at ..Callahan Center, agreed 

• with the prior diagnosis of’chronic- i'urribosacral strain, 
herniated disc at L5-S1 level, .left. She rated claimant's 
physical impairment as moderate to severe. Claimant's 
treating physician, Dr. McGee', indicated, claimant was' "perma
nently disabled as regards her ability to return to her 
former job requiring working on an assembly line and also 
requiring lifting and bending." Claimant has also been 
diagnosed as having symptoms of ar^tchnoiditis and Dr. McGee 
indicated that claimant's future restrictions should include 
no heavy lifting greater than 25 pounds, avoidance of bending 
and stress of a repetitive nature as applied to the lumbar 
spine, ■

Claimant's claim was closed again by a Determination 
Order, dated November 22, 1978, which granted her 16° for 
unscheduled disability.

5%

Claimant's work background includes employment with 
Arctic Circle, Kentucky E’ried Chicken, Northrup's Sea. King, 
Weyerhaeuser and part time for the" Chamber of Commerce prior 
to being employed by the defendant/employer. All of h'er 
jobs were entry level sales positions with the exception of 
the part time v;ork at the Chamber of Commerce and the tree 
planting for VJeyerhaeuser. At the time of the hearing 
claimant was training for secretarial work.

The Referee found the claimant has a high school educat
ion and that Her intelligence has been assessed as averag.e. 
Her aptitudes appear to be excellent in several areas and 
she'is able to read at above average ability and has above 
average understanding.

Claimant contends that she is entitled to vocational 
rehabilitation. The Referee found it difficult to ascertain 
whether or not the refusal to refer claimant to vocational 
rehabilitation was arbitrary because the basis for the 
decision was not known.

#

Claimant, on'her own, enrolled at Merritt-Davis Business 
College and plans to become an executive secretary. The 
Referee found it recisonable to assume that she intended to • 
obtain employment as an executive secretary which would be 
considered a sedentary occupation and that she apparently 
anticipates being able to perform the duties required.- He . 
concluded that if claimant was able to sit long enough to . 
function as an executive secretary he was unable to perceive 
why she would not be able to sit for prolonged periods 
typing or doing other clerical duties. Ke found claimant 
not to be vocationally handicapped. -She had marketabJ.e 
skills in a sedentary occupation. The fact that vocational 
rehabilitation would enable her to achieve a more satisfactory 
salary level v/as irrelevant, Leaton v. SAIF, 27 Or App 669.
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Although claimant was not vocationally handicaoped as a 
result of:’her compensable injury the Referee concluded that 
she was entitled to an award greater than 16°.

#

The Board, on de novo reviey/, concurs .in the conclusions 
reached by the Referee.' The' medical evidence indicates' that 
claimant’s injury.was superimposed’'upon a low back which 
contained 6 lumbar veftebraeV b“6 'having ja, large right 
transverse process v;hich • nearly pseudoarticulates with the 
sacrum. She .hasjrecurrent acute- low back'pain'and left leg 
pain which probably', is relafed toja'-herniated intervertebral 
dis.c/with sciatica. i ' ' '

OAR'438-22-220 states:

^ ‘

^'Earning capacity, shall be measured with 
'regard .to the worker’.'s lpss-‘cf the ability- 
to obtain and hold gainful employment in- ' ' * • '
the labor.market as -a whole,, considering 

/the br.oad field' of general indus'trial pccu- 
,'patio'ns, and not wi|ih regard'^to the'work-^
”*.,er-!s job a'tj any *. one' time’:'" ’ ' ' . ...... _

The* emplo'yer contends that as a -.result of the trainihg’ 
.claimant is receiving;from Merritt-Davis .Business College 
she will., in the-fu'ture; earn^ more , than she has previously 
been able .to earn. This is-not tnti' true' test of loss of 
potential wage., earning capacity. I‘‘'Given the. broad' range pf; 
industrial occupations, claimant' now has been I'imited, to 
sedentary , occupations ’ as) a. result of her indus tria.]. - in j ury _ • 
superimposed’ upon*’a pre-existing’ condition. Her. 'impairment 
has been rated in the moderate'to severe category,by indepeiv 
dent., examiners. When this ' impairment is considered together

#

V 1 the’with’ciairaanf's a’ge, education and v/ork background. 
Board, 'as did the Referee;■'finds' that claimant’s loss of 
potential wage 'earning capacity is ‘in--excess of -5%'. •' -

The Board concludes tha.t claimant is entitled- to' an '• award' of-64° which- repres'eht^s 20%^ of the- maximum for’-unsched- 
ul'ed disability. ' \ ‘

. . ORDER ■ ’ • •
^•’The order..oft the Referee,,, dated February 26 , 19 79.,. is 

affirmed. j ^ ■ . . ' ,
Inasmuch as the' em.ployer initiated the request, for 

■ review and failed to prevailclaimant's. .attorney .is, awarded 
ah:^attorhey'.s fee. of $350 ^'.payable' by the. employer ,, Smokeg _ 
Graft, .Inc.-, and its carrier.’, Liberty-.Mutual-.Insurance, ' 
Company. * ‘ .
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SAIF CLAIM NO. . KB.149515 .. Aucust-7, 1979
‘ - -/ ■■

JOHN D. CROY, CLAIMANT ' .
SAIF, Legal Services, Defense Atty..
Own Motion Determination • ’ . -

Claimant sustained a compensable injury ro.his back on 
Sep,tember 29, 1965 whi. le ^working .for , Percy E. Jellrm, Contractor, 
Inc. His claim v;as first' closed'on'‘'July 31, 1969 cuid his" 
aggravation rights have expired. Claimant has undergone' 
several surgeries, and has not v/orked more than one or two * 
days since the injury. In December -1969 he• under'wen t open 
heart surgery which has greatly contributed to his overall 
disability.

By a Board's Own Motion Order, dc=ited'August 11, 1978, 
claimant's claim; was reopened, for further treatment.

On March 19 , 1979 the Orthopaedi.c Consultants found 
claimcint's condition was nc'^ stat^jj-cnary but indicated surgery
w'as not necessary/. They felt tha ter a period or cim.e
spent with the Pain Clinic and Vocation^il Rehabilitation 
claimant could possibly do a light job of some sort.

Claimvant, on March 26, 1979 , was evaluated' at the ‘ • ' 
Northv.’est Paiii Center.: they' thought it unlikely he would 
ever be employed again due- to the fact, that he has l^eeii out 
of work . for so m.any years and has • absolutely no financial 
incentive to go to v;ork. They recommended no further' treat
ment and indicated in April, 1979 tliat they wouldn’t need to 
see him for another'four months.

On June 29, 1979 the Fund requested a determination of 
claimant's present disability. The Evaluation Division of 
the Workers' Compensation Departm.ent recommends that, claimant 
be granted time loss benefits only. They feel he has preyi.ousiy 
been compensated by the three awards which tota.l, 75% of the 
maximtua for unscheduled disability and claimant's condition 
'nas not changed since the .last closure. They recommended 
compensation for teniporary total disability should begin 
June 19, 1978 , the date. Dr. Cherry started aggressive trear.- 
ment, and .run until April 13 , 1979 , the date claimant was 
term.inated from, the Pain Center.

The Board concurs in this- 'recommendation.
ORDER.

#
The claimant is hereby granted compensation’ for- temporary 

total disability fro'in June 19,. 1973 thx’ough April 1.3, ■x9-/9-, . 
less time worked. • ■' • ’ ■ ' ■
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WILLIAM G. FRICKER, CLAIMANT-.
SAIF, Legal Services Defense Atty.
Own Motion Determination

'SAIF CLAIM NO. HC. 409956 August 7, 1979

Claimant suffered a compensable back injury on November' 
29, 1972. The original diagnosis was acute bilateral sacroi
liac strain. Claimant’s 'claim'v/as first closed, on March 15-, 
1973 with compensation fcrjtime loss only,.

Claim.ant was'admitted to the hospital on November 28, 
1978 for further treatm.ent and', based on the medical reports of Dr. Hazel and Dr. Cooki the Board reopened claimant's 
claim as of that date. Claimant returned to work on January 
2, 1979 and the Fund terminated time loss on that date. Dr. 
Hazel’s,report, dated July 10, 1979, indicated that as far as he knew .claimant's conditioniwas’medically stationary and 
he did not have any specific residual as of February 1979 
when he last' saw claimant. ; ' ' ‘ ‘ .

The Fund requested a determination of claimant''s present disability.. The Evaluation Division of the Workers' Compensa
tion-Department recommended that claimant be granted compensation for time loss from- November 28', 1978-through January 1, - 
1979, less time worked.■ 1’ ■ , ■ • .

The Board concurs. ' - .
ORDER

•Claimant is hereby.'granted compensation for ’te'mpcrary 
total, disability from November 28,19,78 through January 1, 
1979 , inclusively, less time, worriedi

SAIF CLAIM NO. ED 176386 August 7., 1979

VIRGINIA HEWES, CLAIMANT _ - ,Pozzi, Wilson, Atchiso.n} Kahn & •
O'Leary, Claimant's AttysU 

SAIF, Legal Services, Defense Atty.
Owii Motion Order •
... ..On April 1,. 19 79-.claimant, by and through her attorney, 
requested the Board to exerc_ise its: own moti'oii jurisdiction 
and reopen her .^claim fqr'fan' i'nj;ury'Isuf fe'red on 'March'‘25 
1969. Claimant’ s aggravation 'rignts'^haye 'expifed. ; Attached 
to her request for own mqticn-'re’lief were numerous medical 
reports from 1969. through 1973. '■



# ' On May 14, 1979 the•Fund requested an extension of time 
to have claimant examined byt^tHe^«|Or,thoj>'aedic Consultants. • 
Their report was forwarded by '1:he';Fund 'to the Board on July 
26, with the statement that.it would oppose reopening of 
claimant's claim. The Orthopaedic Consultants .found that • 
claimant's impairment due to her industrial injury had not 
changed since, the claim was closed. 'They recommended no. 
medical treatment. ’ ■ ’ • '. *

i\ ’ ' ■ • ... ■ •
* ' . ' ‘ .V V,The Board, after thoroughly'considering the evidence ' 

before it, concludes that claimant has failed to. prove,-her 
condition is worse than it was at the last closure. There
fore , claimant' s request for own motion relief for an injury 
sustained on March 25, 1969 , should be, denied.’ •

IT IS SO ORDERED.

m

•iiCLAIM NO. 1248A August 7, 1979
JACK B. HUTCHINS, CLAIMANT "* ■
Order pursuant to ORS 656.206(5)' ' ' ' • -

■■’Claimant suffered a compensable injury "on October 20, 
1971. His claim was accepted and closed by a Determination 
Order, dated j£muary 23, 1973, whereby claimant was found-to 
be permanently and totally disabled as of December 30, 1972. 
The employer appealed the Determination Crcer and, after a 
hearing thereon, the Referee entered his order on November 
13, 1973 which affirmed the Determination Order.

The employer, a self-insurer, has, pursuant to'ORS 
656.206(5), had claimant re-examined periodically to determine 
whether the claimant continues to be permanently incapacitated 
from'regularly performing work at a gainful and suitable 
.occupation. On Novemiber 8 , 1978 the employer filed its 
req.uest pursuant to the aforesaid statute. It was advised 
that it would be necessary-to provide a current physical and 
psychological-examination and authorize all,related testings 
if-necessary before a .re-evaluation could be made of claimant's 
condition. '

Subsequently, the employer submitted examination reports 
•from the-Orthopaedic Consultants dated January 8,'1978*and . 
February 4, 1979 together with a psychological assessment, 
made by 'Dr. ' Painter, a clinical psychologist', to the Evalua--' 
tion- Division of -the Workers' Compensation Department. - .-They 
recommended that-claimant's award for permanent total'disabil
ity be reduced'on the basis that claimant was - physica 1 ly *• 
able to work, he was medically capable of working, but has-- 
chosen not to return to work.' They- recommended an.award- of 
25% of the maxim-urn for unscheduled disability in the neck 
and left shoulder. -565-



The Board, haying considered carefully' the reports from 
the physicians at the Orthopaedic Consultants and the psycho* 
logical evaluation made by Or. Painter, finds' no evidence 
that claimant's condition 'is different at the present time' 
than it was at the time"he was found to be permanently and 
totally disabled. Therefore, the recommendation made by the 
Evaluation Division is not accepted.

ORDER
Claimant shall continue to be considered as permanently 

and totally disabled as of December 30,-1972.

WCB CASE NO. 78-5199
. . . ' 

JUDY M. McGEE, CLAIMANT
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys. 

Request for Review by Claimant i 
Cross-request•by Employer •

August 7, 1979

Reviewed by Board Member Wilson and McCallister.
Claimant requested and the employer and its carrier' 

cross-requested review by the Board of the Referee's order 
which awarded claimant 96*. for 30% unscheduled head and neck 
disability. Claimant contends that the award is grossly in
adequate; the employer contends the award is excessive.j

The issues before the Referee were claimant’s entitlement 
to additional temporary total disability compensation beyond 
that awarded by the DeterminatiqU' Order and extent of perman
ent' disability. The only) issue before the Board on review 
is the extent of permanentrdisability. 

k- ■ ■ ■ i : '
Claimant, at the time of the hearing, was 33 years old, 

married, with no chiIdren' from, her- present marriage. She 
•has a two-year degree in' civil engineering from Umpqua 
Community College and has some typing and shorthand skills.
She has also worked as' a waitress', cook and done some tempor
ary upholstery work.

On 'May 17, 1977 a suspended butcher block fell on her 
head while-she-was working-at Fred Meyer,, Inc., the defendant 
in this matter. She completedMier shift and returned home;. •••' 
thereafter, she felt stiff and sore' over-her entire head, 
neck and shoulder area. ' .
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# After some unsuccessful .chiropractic treatments claimant 
was .seen by Dr. VanOlst,. an..,or^thopedic physician, who’referred 
her to Dr.- Throop, a heurologi's'tp-'because of‘headaches whicii 
persisted despite medication and physical-therapy. Claimant 
had had no prior injuries, to her-head, neck or'shoiilders nor 
had she had any prior problems with, headaches nor nausea..

On October 21 , 19 77 Dr.’ Throop reported that he could 
find' no neurological deficit which would preclude her from ^ 
returning to work. Claimant returned to•see Dr. Van 01st, 
who appears to-be claimant's primary treating physician. He 
suggested a referral to the Callahan Center but claimant 
declined.

The medical reports from Dr. VanOlst indicate that he 
believed claimant's headaches were connected to the industrial 
accident and'that they-would prevent claimant from.moderate 
or heavy work requiring prolonged walking, squatting and 
recovering, climbing and descending stairs and ladders and 
lifting and carr.ying weighta,.over ,.20 pounds. He thought she would have neck, pain, and hea’'daches“^'hvith extended use of' her ' 
arms at or above the shoulder level and also that ‘rapid 
changes of -head and neck positions would cause difficulty.
•He felt claimant's ability to concentrate or work'under 
stress would affect the heada.ches. He found no objective 
orthopedic findings but stated that claimant had a musculoliga- 
mentous problem which would not show on.an x-ray. He felt 
that the nausea from which claimant suffered was related to 
her headaches and that it contribute.d- to -claiinant's-'. limita- . 
tions which he found to be moderate. . ,

The Referee concluded, after considering claimant's 
age, education, training, experience and' potential, for re- , 
training together with the nature of the injury and her 
reluctance to attend Callahan Center,' that she had suffered 
some permanent loss of v/age earning capacity which would be. 
adequately compensated for by an award of 96° which -is 30% 
of the maximum.

m

' 'The Referee concluded that claimant had failed to prove 
that she was entitled to any additi.onal compensation for 
temporary total disability. The medical evidence off.ere.d 
after the entry of the Determination'Order.of July 26, 1978 .
'whereby claimant was awarded com.pensation for temporary 
total disability from May 18, :19 77 through July -23, 19 77 and 
from August 19 through April 2-7, 1978 v;as not sufficient-*to- 
prove that claimant was not m.edically stationary .on April 
27, 1978.

The Board, on de novo review, finds that the opinion 
expressed by Dr. Van 01st that claimant's headaches were- 
connected' to her industrial injury' and would preclude claiman 
'from doing moderate or-heavy work stands u’ncontradicted. 
However, the Referee correctly took into consideration'
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claimant's refusal to atrend.t/ie Callahan Center in evaluating 
claimant's overall loss of wage earning capacity. Claimant's 
refusal rendered such evaluation _di’fficult particularly 
.since claimant .appears to“be trainable and has management 
potential. Dr. VanOlst'stated'that' claimant could not do. 
moderate or heavy physical-‘activities; this did not exclude 
all activities. ^ ‘ ;

■ . • The Board agrees that the assessment by the Referee of
claimant's loss of potential >'age earning capacity under the 
circumstances of,..this case was correct.

ORDER
The order of the Referee, dated January 17, 1979, is 

affirmed.. • ‘ •

#

WCB CASE NO. 78-4155 August 7, 1979
NORA B.. NUSE, CLAIMANT ‘
Doblie, Bischoff & Murray, 
-Claimant's Attys.

SAIF> Legal Services, Defense Atty-; 
Request for Review by the -SAIF ■

#

Reviewed by Board Members Wilson and McCallister.
The Fund seeks Board review of the Referee's order 

which set.aside its denial of claimant's claim and remanded 
said .claim to it- for payment of compensation as provided by 
law until the claim was closed pursuant to ORS 656.268.

The issues are v/hether the claim v;as compensable and,
•if so, was the claim timely filed- •

Claimant is a 30-year-old m.eter reader who com.mienced 
working for the employer on December 13,- 1976 . She saw Dr. 
Fields, a pediatrist, on March 9,' 1977. Dr. Fields--found 
claim.ant had ingrown nails on her big toes and also a-tumor 
on the little toe of the right foot. On April 1,,1977 the 
tumor was removed and palliative 'treatment was coritinued for 
the ; ingrown nai Is . ;
; ■ -On July 18, 1977 surgery v/as performed for the permanent 
removal of both the ingrown nail borders and matrix, bilater
ally. Dr. Fields continued ho see. claimant to debride the 
scar tissue and discharged her on October 27, 1977. .
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m Claimant continued to have problems and was' seen' by Dr-. 
Hogan, also a podiatrist, atiithe’^ suggestion of the employer.
He found underlapping hammertoe bn' the fifth digit of the. '• 
right foot and ’believed that- a joint- resection would resolve 
the. problem. .He also recommended .excision- of an additional 
■part of the nail from both big toes. The surgery 'was performed 
on January 12, 1978.

;- On February 22 , 1978 claimant filed a claim against the 
employer, stating that her job required a great amvount of ’ 
walking which had aggravated her condition -and caused repeated 
problems, visits to her doctor and loss of time from work..

#

- On April 7, 19 7 8 Dr. Hogan advised the 'carrier that he 
felt prolonged walking would aggravate claimant’s condition 
but he could not say that claimant had no injury on the job 
because at the time of this report he was unable to recall 
any such discussion with claimant.

On April 10 , 1978 Dr. Fields'Jlreported-that claimantVs 
condition was not caused 'oy.the job but it did aggravate it He repeated this opinion two weeks later. On May 26, 1978 
the Fund filed its denial, stating it was unable to'accept 
responsibility for claimant's injury diagnosed as gout and 
ingrown toenails, that medical information indi.cated it '^as 
a pre-existing condition and, furthermore, claimant failed 
to file her claim as required by ORS 656.807.

- On July 10, 1978 Dr. Fields, for the third 
the Fund that he had told claimant on August 8, 
her job was aggravating her condition.

tinie 
19 77

advised
that

On Septeml’jier 28, 1978 the Fund asked Dr. rieids if 
claimant's employment caused any permanent change iii her' 
pre-existing foot condition or merely exacerbated than • ' -
condition on a temporary basis. Dr. Fields replied v/ith a 
handwritten note at the bottom of that letter that' claimant'4 * 4 * ^1. t r J.. -A. ** w ^ ^ -- — — —condition was merely aggravated by her employment 'ajid he- 
didn't think it caused any permanent change or disability :o
her feet.

m
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The Referee found that when claimant took the job as a 
meter reader, she was required to wear boots because of the 
large amount of walking required; some days she walked four 
to five miles. Claimant felt thar the boots were the main 
cause of her problem but. she. had to wear them because it was 
necessary for her to walk through'water and over rough 
terrain in order to get to-many of the meters. After claiiTiant 
complained of her foot problems she was given other work 
which did not require as•much-walking. After the last 
surgery was performed by Dr^ Hogan’claimant ceased-reading 
meters and has, been .given another job with the employer 
which requires no walking’. Claimant says she presently is 
not having any difficulty. Claimant stated that the tumors 
on her little toe were caused entirely by her walking and 
did not exist prior to•her .employment.

fThe Referee found no evidence that a doctor had informed 
claimant that she had an, occupational disease. ORS 656,807 
provides, in part, that- all occupational disease claims 
shall be void unless a claim is filed within five years

after the last exposure in employment.subject to the Workers' 
Compensation Law and within 180 .days, from .the date claimant 
becomes disabled-or, is, informed by'a physician that he or 
she is suffering from anj occupational disease, whichever is . 
the later. Dr. Fieldsaccording to Referee, did not
indicate to claimant that there' was''a probability that her 
foot condition was being,; aggravated by her work until the Spring of 1978 and the iclaim was'.filed in Februarv 1978 . He 
concluded the claim v.^as -tim-ely filed.

#

The Referee, found that.claimanc's pre-existing condition 
was -permixnently aggravated’by her'employment notwithstanding 
Dr. Fields' -report that although claimant's condition was 
aggravcited by-her employment.• he did not think it• caused, any 
permanent change 02: disability• 'The Referee found the 
evidence was contrary toj-Dr. Fields' opinion and indicated 
that claimant had a pre-existing condition with her feet• 
which did not require ah operation 'until claimant, as a 
result of her job, had. to,’wear heavy boots and do considerable 
walking. After that her condition worsened and surgery was 
required. He concluded that this,|undoubtedly involved a 
permanent, increase in-disability to claimant. He concluded 
that the. claim should be held compensab.le.. He referred it 
to ..the Fund for acceptance- as an occupational diseas-e.

The Board, on de novo review, finds that Dr. Fields, 
who was claimant's primary treating physician.was unequivocal 
in his statement to the Fund' that he had. told claimant on 
August 8, 1977 that her job.was aggravating her condition. 
Claimant had 180 days from: .the 'date she became- disab led or 
from the date that she^v;as .informed by Dr. Fields that she . 
v;as suffering from an occupational disease in v;hi-ch to file 
a claim. Claimant did nota fiiC;»her claim until February 22-,
1978. : ^. . -570-



m
The only medical evidence in the record, with the • 

exception of some technical-repor;ts^'-.frorn. a. pathologist and. a . radiologist, consists of'repdrt^s‘’'^'^frcm.'Dr. Fields and Dr.. 
Hogan. The Referee chose to ignore Dr. Field's opinion that, 
claimant's employment did not .cause; any permanent change or 
disability. He stated this opinion’ first on April 24 , 19-78 , 
in a report to the Fund; he stated it again in a letter 
addressed to one of the attorney's■for the Fund dated July 
10, !i978, and for the third time he repeated it in response. . 
to a letter directed to him by the’attorney for the Fund . ’ 
dated September 28, 1978. There is no medical evidence in 
the 'record to contradict this opinion. The only 'construction 
that can properly be given to Dr. Fields' opinion, is that

claimant has suffered a tempoj;ary exacerbation. There- is no 
medical evidence in the record that indicates that claimant's 
pre-existing condition was permanently worsened by her 
occupation.. Therefore, the ruling of the Court of Appeals’ 
in Weller v. Union Carbide Corporation, 35, Or App .355 , •
(1978), controls. The denial waSj.proper.f y

ORDER ...

#

The order of the Referee, dated January.26> 1979, is 
reversed. ■ . \ .

jThe denial of the'Fund, dated May 26 , 1978 , is hereby, 
affirmed. . '

SAIF CLAIM NO. BC 409644 Axugust 7, 19/9
ELSIE PARKER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,' 

Claimant's Attys..
SAIF, Legal Services, Defense Atty. 
Own Motion Order

#

, On January 23, 1979 claimant, by and through his attorney 
requested the Board to exercise its own moridn juris’di cdi'on 
and reopen his claim for an injury sustained on November 22, 
1972 while employed by Bedrock Crushing Company whose insur
ance carrier was the State Accident Insurance Fund. The 
claim was accepted and closed. Claimant's' aggravation 
rights have expired.

Subsequently, claimant's attorney forwarded a medical- 
report of Dr. Paluska, dated November 8, 1978, which indicated 
claimant was discomfort in his knee. He indicated he could 
not' determine the reason for this pain without further diag
nostic studies.
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Correspondence between the 
continued for some time until th 
1979 stating its position that_i 
consideration at this time based 
it.

Board and claimant's attorney 
e Fund responded on May 31, 
t would oppose own motion 
‘on the information before

m

The Board has held claimant 
some time waiting for'additional 
claimant's contentions. ^Because 
Board, based on what it has befc 
ant's request for 
time.

own motion re

's request in abeyance for 
medical evidence to support 
none were forthcoming, the 

re'it, concludes that claim- 
ief'should be denied at this

ORDER
Claimant's request for own motion relief for an injury 

sustained on November 22, lS72/'is hereby denied.

WCB CASE NO. ^78-6147
I

August 7, 1979
HENRY SEABERRY, CLAIW.NT'
Marion B.'Embick, Claimant's Atty.
SAIF, Legal Services, Defense Atty.-
Request for Review by Claimiant; ■ ;

* ' 1 *
t . , ■

Claimant seeks review by the Board of the Referee's 
order which affirmed the Fourth Determination Order, dated 
February 10, 19-78, and also av/arded claimant compensation 
for temporary total disability/from March 4, 1977 through- 
October 13, 1977. ^

The issue is extent of disability and entitlement to 
additional compensation for terapprary total disability.

Claimant was injured on March 24, 1971 while lifting a 
heavy generator onto the back ;or a pickup truck. The employer 
v;as a building contractorl Claimiant's injury v;as initially 
diagnosed as acute lumbpsacral sprain by Dr. Eckhardt who 
continued to treat claimant through July 1975.

Claimant has had only conse 
1/2 years since his injury.' ; :.

■vative treatment in the 7-
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m
The claim was first closed on March 22, 1972 with an 

award equal to 48° for 15%. unscheduled ,disabilitv. ' Claimant 
requested a hearing and, pursuant to'a stipulation prior to 
the hearing, the claim was reopened,on June 20, 1972 and 
closed again on March 21, 1973 with an additional award of 
16° for unscheduled disability. Claimant again appealed 
and, after a hearing, Referee Fink-granted claj.mant an 
additional 96° by his'Opinion and Order dated December-6,
1973. This gave claimant a total of 160 
maximum for unscheduled disability.'.

:or 50% of the

Dr. Eckhardt recommended that the claim be reopened 'and 
it was ,with compensation for temporary total disability 
commencing July 1, 1975. The claim v;as again closed by a 
Third Determination Order dated June 2, 1976 which granted 
no additional award for permanent partial disability.

m

On December 2, 1976 the claim was again reopened when 
claimant was hospitalized for bed rest and physical therapy. 
Time loss benefits were paid through March 4, 1977 on which 
date claimant was im.prisoned on a-probation violation charge. 
The last claim closure was made on February 10, 1978 by .the 
Fourth Determination Order which awarded no additional 
compensation for permanent partial disability.

The Fund has conceded that, the March 4, 1977 date-upon 
which compensation for temporary total disability was termin
ated was incorrect and that claimant was not declared medi
cally stationary until September 13 when he w^as examined by 
Dr. Becker. Kov/ever, the Referee found that Dr. Becker.'s 
later - report, on October 28, 1977 , was the first report 
which indicated claimant's condition was medically stationary 
In that report Dr. Becker stated:

"It is my feeling that his condition is 
medically stationary, and that it has 
been so for the past year. If.the case 
has not been closed, it should be'closed".
Based upon claimant's testimiony and a review .of the 

medical records -from the date of the injury to the present 
time, the Referee found no indication that claim.ant's condir 
tion was any different than it was shortly after the injury. 
Claimant's complaints are primarily subjective, however, Dr. 
Becker found some'objective findings in the low back area.

•iThe Referee found that claimant had been retrained to 
work as a barber soon after his injury .and that he was now 
certified in this profession. Claimant alleges that he is 
unable to barber more than a few hours each day. 'Referee 
Fink had noted the same situation at the tim.e of his hearing 
in 1973 and it was on the basis of this restricted activity 
that he had increased the av/ard.
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The Referee concluded that the burden of proof rested 
with the claimant and that there had been no showing that 
his condition warranted ;an increased award for permanent
partial disability. \ .

With- respect to the temporary total disability, the 
Referee concluded the claimant'was entitled to such compensation from March 4, 1977 until^Dr: Becker's report of October 
28, 1977. ,,i;

The.Board, on de novo review, agrees that claimant has 
been adequately compensated for his loss of wage earning 
capacity by the awards y;hich he has received totalling 160° 
which represents 50% of., the ma>:imum allowable by statute for 
unscheduled disability.'" ' ' - ,

The Board notes than the Referee makes" a finding that 
claimant is entitled to compensation for temporary tota.l 
disability from March 4, [1977 until; Dr. Becker' s statemient 
of October 28, 1977 which stated;claimant was medically 
stationary, .yet he.ordered compensation for•temporary total 
disability paid, only through October 13 , 19 77.-„ /-apparently, 
this is *a typographical error because there is nothing in 
the record to indicate a cessation of payments for temporary 
total-disability on October 13',-1977; Nevertheless, it must 
be corrected by this order. .l!

1 ORDER .
The Referee's order, dated January 25, 1979, is modified.
Claimant is granted compensation for temporary total . 

disability from March 4., 1977 through October- 28, 1977.
This award for compensation; for^'temporary total disability 
is in lieu of that granted'^claimanti by the Referee's order 
which.in all other respects is affirmed. . .■ I ' ■. "i

Claimant's a'ttorney is- awarraed as a reasonable attorney's 
fee for his services at Beard review a sum equal to 25% of 
the. additional compensation for temporary .total disa’oility 
granted by this order,- payable out,..of ..said compensation as 
paid, not to exceed $750. ;
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SAIF CLAIM NO. TC 308799
ARTHUR B. STEVENS, CLAIMANT 1,' • ‘ ‘
SAIF, Legal Services, Defense Atty,
Own Motion Determination

August 7, 1979

Claimant sustained a compensable injury on June 7,"
1971. The claim was accepted and closed by a stipulation, 
dated August 16, 1972, whereby claiinaiit received compensation 
equal to 32° for 10% unscheduled disability. Claimant's 
aggravation rights have expired.

Claimant requested that his claim be reopened for 
surgery recommended by Dr. McIntosh. On November 29, 1977 
claimant was admitted to the hospital for back surgery 
performed by' Dr. James who indicated his condition was 
related to his 1971 injury. On March 23, 1979 the Board 
issued its'Own Motion Order•reopening claimant's claim as of 
November 29, 1977.

• Claimant saw Dr. James•several times after the surgery' 
and he-indicated claimant v/as progressing well. ilis closing 
examination of April 27, .1979 found claimant's condition to 
be medically stationary and he stated claimant could'go back 
to some sort of work with limitations. He believed claimant's 
age was a factor in preventing him', from doing heavier type, 
work.

On June 20, 1979 the Fund requested a determination of 
claimant's present disability. The Evaluation -Division of 
the Workers' Compensation Department recommended that claimant 
be granted additional compensation for temporary total 
disability from November 29, 1977 through April 27, 1979 and 
additional compensation for permanent disabil.ity equal to.
80° for 25% unscheduled disability.

The Board concurs.

ORDER

#

Claim.ant is hereby granted compensation for temporary 
•total disability from November 29, 1977 through April 27, 
1979, less time worked, and compensation equal to 80° for 
25% unscheduled disability. These awards are in addition to 
all awards claimant has previously been granted.

Claimant's attorney has already been awarded a 
attorney's fee by the Own Motion Order of March 23, 
claimant's award of temporary total disability.

reasonable 
1979 for

Claimant's attorney is av/arded an additional attorney’s 
fee equal to 25% of the increased compensation granted by 
this order for permanent partial disability,, payable out of 
said compensation as paid, not to exceed $3,000.
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WCB CASE NO. 78-5816
EUGENE TURNER, CLAIMANT '
McMenamin, Joseph, Herrell & Paulson, 

Claimant's Attys. . f
SAIF, Legal Services, Defense Atty, 
Request for Review by Claimant. ;

August 7, 1979

Reviewed by Board Members Wilson and McCallister.
:Claimant seeks review by the Board of the Reteree's order which found claimant 'to be medically and vocationally 

stationary. It also .approved the previous Determination 
Orders dated May 28, 19 74 ; .September 8 , 1976 and July 26, 
1978, each granting claimant comipensation .for temporary 
total disability only. ‘ ■ 6 ■

The issues are: 
ally, stationary and 
ity.

(1) is claimant medically and- vocation- 
2),extent'of, permanent partial disabil-

Claimant, at the timie of the hearing, was 47 years old 
and,has,a ninth grade education. He completed a mechanics, 
course in the Army where he obtained his GED and also attended 
a body and fender school at Mt'. Hood Comm-onity College. For 
the past 19 yea.rs claimiant has worked for the em.ployer 
loading and unloading trucks. On March 15, 1974 claimantinjury to hiS' low back| for which he was seen by 

chiropractor, who released claimant to return to 
and again bn April 12, 1974. The injury 

a non-disabling^injury and it was Dr. Hill's

suffered an 
Dr. Hill, a 
work on March 2 
was accepted as
opinion that there would-be^no permanent disability.

, i

' The claim was closed on May 28, 1974 by a Determination 
Order which allowed claimant time loss benefits from March 
21 through April 14, 1974.

■A
In July 1974 the claim v;as reopened and claimant was 

paid compensation for temporary total disability from July 27, 1974 through July 23‘, 1976 .

Claimant was examined by- Dr. Berg, an orthopedic physi
cian, v;ho could find.no reason for, claimant' s completely 
stiff right leg. .All he could find, was a definite, hysterical- 
type right leg limp. He felt claimant's condition was 
stationary. and that itjcouicl.be improved by claimant re.turninu 
to work as soon as possible.'! • . -
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Claimant was referred to Callahan Center for a work- 
potential evaluation. No specifi'C;,prthopedic treatment was 
indicated,: hov;ever, work involvincj lifting was.not recommended; 
claimant should seek a sedentary type of occupation.. Claim
ant's impairment was rated at mild to mildly moderate -and he 
was found to have a moderately severe psychopathology, 
largely attributable to his injury. The prognosis for 
restoration and rehabilitation was good assuming claimant 
received psychotherapy. Claimant refused to undergo psycho
therapy. Claimant''s program was terminated for, lack of 
cooperation on his part.'

t
Dr. Fleming, , a clinical psychologist,, doubted that 

claimant really wanted to return to full time regular work.
Dr. Berg again examined claimant and found.that he 

could work if so motivated but. felt he was too -well situated 
from a financial standpoint to attempt to return to work.
He found no reason from, an orthopedic standpoint for the 
disability in claimant's right leg and believed'.-it to be a ' 
psychiatric problem. The nerve conduction velocity study 
was-normal and claimant refused to allow^the EMG to be 
performed. , - ' _ \ , •

Dr.-Quan, a psychiatrist who examined claimant *iri-. July 
1976, -said the injury might have aggravated- the 'pre-existing 
anxiety but it would not preclude claimant'from resuming his 
usual occupation. Earlier Dr. Berg had found it was difficult 
to connect pre-existing anxiety tension state to the indus
trial-injury.

On September 8, 19y6 the claim was again closed by a 
Deterraination Order which gave claimant additional' time loss 
benefits and stated that claimant was medically stationary .. 
as of September 23, 1974. ‘ '

In November 1976 Dr. Hickman had requested the Fund to 
reopen the claim for psychological reasons, stating that he 
hoped to assist claimant in finding a job.

Claimant was seen by Dr. Grewe late in 1976 who thought 
claimant was disabled except for extremely light work, 
however. Dr. Percy felt claimant should be able- to return to 
gainful employment on a limited basis when so motivated.-

On ’May 5 , 1977 claimant was denied further vocational-- 
assistance. In August 1977 he was examined by the. physicians 
at the Orthopaedic Consultants who found claimant not., s ta tion' 
ary and unemployable primarily because of psychological 
impairment which prevented surgical intervention. Further 
psychiatric treatment was recommended.
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Dr._Colbach, a psychiatrist, on' August 10, 1977, found 
him to be psychiatrically stationary. Ke stated that claimant 
somehow expected' to have, someone .effect a' magic cure for him 
and that he was functioning marginally with no hope of 
improvement. Dr. Colbach was unable, to see how anybody 
could assist claimant based upon.his history of resisting 
all efforts to dc so,

In October 1977 Dr. Fleming decided to discontinue his 
attempts to assist claimant on'.a vocational objective until 
claimant and Dr. Grev;e • had-agreed upon leg surgery. Claimant 
refused not only the surgery but, the diagnostic procedures 
proposed. Dr. Fleming ifelt claimant was medically stationary’ I '

Pursuant to a stipulation approved on December 2, 1977 
the Fund reopened the claim.as' of March 10,' 1977, based on 
Dr. Grewe's previous report dated December 14, 1976, and 
also paid penalties and* attorney’'Sj ffees.

: .i ' V
In January 1978 claimant was again examined by the 

Orthopaedic Consultants who felt that claimant-'s back and 
psychiatric conditions'’were stationary and that claimant was 
unemployable because o.f severe psychological impairment- 
claimant's physical impairments, were mild although he could 
not return to his former occupation, with or without--lim.i,ta- 
tions. He had to be trained' for'some other occupation. Claimant's lumbar spine and' flinct-ibnal loss problem were 
rated as moderately severeybut it was agreed that the perma
nent functional impairment rating was essenti.ally due to 
claimant's conversi.on •reaction.'’ The loss of' function due to 
tlie industrial in jury’was rated'as-mild.

In March 1978 Dr. Grewe reported that he could not 
understand claimant's inability- to:bend the right knee; he 
felt that it must be purely bh- a functional basis. He 
recommended claim cJ.osiife and'on July 26 , 19 78 a corrected 
Determination Order granted- claimant additional ti.me loss 
benefits.

The Referee concluded that claimant could not be forced 
to undergo the diagnostic studies which were recommended by 
the orthopedic physicians and the neurologists; however, his 
permanent partial disability,- if any, which resulted from 
his March 15, 1974 accident.could not be reasonably measured 
without -knowledge of the 'results of such studies. He further 
concluded that the speculative effects of the accident's ag
gravation of claimant's pret-existd.ng emotional problems 
could not be measured.The medical consensus was that 
claimant was unmotivated^'and'has^ made his decision'to 'not 
return to work. The Referee was' more convinced by theso:^ 
medical reports than by 'the- reports from the Psychology 
Center. He stated that claimant had failed to meet his 
bur-den of proving tha-fci he-.was-, npi. medically stationary or 
not vocationally stationary;-: claj.raant also had failed to 
prove that he had not received' adequate compens'ation from 
fj'ie' three previ.ous Determination<'Orders.^ ■ -i-573-- ■
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The Board, on de .novo .review, agrees with the conclusion 
.reached by the Referee that 'Ciaimant^.-i-s both medicallv and 
vocationally stationary."7,.:Hdwe.yer-r’f'based upon the reports 
from the Orthopaedic Consultants ..the' Board -finds that claimant 
has some permanent- partial disability which is attributable 
to his March 15 , 1974 industria__l.'in j ury . . ,

The could
ions

Orthopaedic Consultants, stated that claimant 
not. return to his same occupation, with • or without liinitati For the past 19 years cTaimant has-fworked for the employer; 
now, because of his industrial injury, he is precluded from 
returning to that work. It is -apparent that claimant ,is .not 
receptive to retraining- as indica-ted by. his stay at the •- . 
Callahan Center. Claimant's- impairment is rated at mild'to 
mildly moderate; his psychopathology is moderately severe 
and largely attributable to the injury; however, attempts at 
retraining claimant were defeated primarily because of •• 
claimant's lack of cooperation. Dr._-Colbach stated in his 
report of August 10, 1977 that claimant was psychiatrically 
stationary, and he didn't see claimant making much improvement 
emotiona.lly or physically. ‘For a.i..period of three years all' 
efforts to help claimant improve his emotional level have .. 
been defeated by claimant. . ’

The Board finds that although 'claimant has been less 
than cooperative with the. doctors/who have attempted to ' 
as.sist him, nevertheless, the evidence indicates that he ^ 
cannot return to the types of employment in which he has the 
greatest experience. Claimant's condition from a psychological 
standpoint is such•that retraining will be very difficult, 
if at all possible. .

The-Board concludes that as a result of the industrial 
injury of-March 15, 1974 claimant is precluded from returning 
to a segment of the labor market which was open to.him prior 
to his industrial injury and therefore he has suffered a 
loss of wage earning capacity equal to 25% of -the maximum 
allowable by law.

The Board agrees that claimant is medically and vocation
ally stationary at this time.

ORDER .
The order of the Referee,.dated December 27, 1978, is 

modified. • ’ .....
'.Claimant is awarded 80® of a maximum of 320? for 25% 

unscheduled low back disability. This award is in addition 
to the previous awards which are set forth.in the Referee's 
order which _ in all other .respects is affirmed.
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Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review a sum equal 'to 25% of- - 
the compensation granted' claim.ant by this order, -payable out 
of said compensation as paid, not to’exceed $3,000.

m

WCB CASE NO. 78-4770 August 9, 1979
BARBARA EDWARDS, CLAIMANT '
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
Keith D. Skelton, Defense Atty.
Order Of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board'- in.thej above entitled matter by 
the employer, and. said request now having been withdrawn,

IT IS THEREFORE ORDERED that the request- for review 
now pending before the 'Board- is .hereby dismissed and the or 
der of the Referee is final by operation of law.

#
■ ■ SAIF CLAIM NO. C 355513

STEVEN D. KASER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Ov/n Motion Order ,£ ■ .

August 9, 1979

Claimant sustained a compensable .back injury on February 
19, 1972 which resulted., in the re.mpving of a disc at the L4-5 
interspace which was accepted, closed and claimant's aggrava
tion rights have expired.'.;. : -

In 1974 claim.ant had had a protruded disc at-the L3-4 
interspace, ; _

In 1979 clairriant submitted medical reports to the Fund 
indicating a myelogram ^and laminectomy had been done -in May 
1979 and requested that.-th'e ' Fund' reopen his claim for an 
aggravation of -his 1974 industrial- injury. The Fund denied 
this request on June 21, 1979’, contending that claiir,ant'.s 
present condition was -a result of; the 19 72 injury. C-laiinant 
has since requested own motion relief relating to the February 
1972 injury,and the' Fund, does not,oppose this request. m
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The Board, after considering the evidence be fore 'i i:, 
especially Dr. William Smi th'.sjireport. of June 1,’].9'79 which 
directly relates’ claimant’s/condiUron’ to the 1972 injury, '• 
concludes claimant's claim should - be • reopened as of May^ I,. 
1979, the date of the myelogram, and until closed pursuant 
to the provisions of ORS 656.278.

m

ORDER'•
Claimant’s claim is'hereby remanded to the State Accident 

Insurance F.und for acceptance and payment of compensation, 
as provided by law, commencing May- 1, 1979 and until closed 
pursuant to ORS 656.278.

WCB CASE NO. 78-6245 August'9, 1979

i

LAUREY J. KNOWLAND, CLAIMANT •
William Rutherford, Claimant's A.t-ty.
Thomas J. Mortland,. Defense Atty.
Request for Review by Employer

Reviev;ed by Board Members Phillips and McCallister.
The employer seeks reviev/ by the Board of the Referee's 

order which set aside the partial denial issued by Travelers 
Insurance Company and remanded the miatter to it to be accepted 
and for the 'payment of compensation, as provided by law, 
until closed pursuant to ORS 656,268.

The issue is whether there is a causal relationship 
between claimiunt's upper back and neck condition v;hich 
required a laminectomy and fusion on May 17, 1978 and his 
industrial injury of September 3, 1975,'

Claimant had sustained a comipensable injury to,his lew 
back bn February 7, 1974 v/hile working for the defendant- 
employer, whose workers' compensation coverage at that time 
was furnished by Argonaut Insurance Company. This cla_im. w'as 
closed on April 5, 1974 by a Determination Order which 
awarded claimiant compensation for time loss only. Claimant 
continued to receive intermittent treatment for the symptom.s 
resulting from this injury until June 2, 1975. - . • -
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On-September 3, 1975, ’.vhile employed as a 
for thejSame defendant-employer, claimant was 
motor, housing exploded. . ;A large piece of the 
claimant in the' left shoulder and left knee, 
•forced claimant's back into an-:'I-;beam where he 
back of his head, the left’ shoulder and upper 
taken to the hospital imme'diately and had pers his back between the shoulder, blades and in hi 
and hips. Claimant missed a week -from work. - 
this injury,- the defendant-employer's carrier 
.Insurance Company. Claimant f-iled a claim for 
of a 1974 injury against Argonautdefendantre

millwright 
in j ured . v;hen a 
motor struck 
The impact 
struck the. .. 

back. He was 
istent pain in 
s left side 
At the time of 
was Travelers 
aggravation 

mployer's-

Carrier in 1974 ,. which was. denied on November. 19 , 19 75 and a 
claim for a new injury against Travelers which was denied on 
December 8, 1975. Claimar4t?;r'eques ted a hearing and on May 
14, 1976 a Referee's order directed both carriers to compensate 
claimant equally for medical care and treatment.

i ’ IThe-Referee' s order was reversed by a Board'-s Order on 
Review-entered on January 12 , 1977. 'which placed the sole - - 
responsibility upon Travelers' and directed it to pay compensa- .- 
tion to claimant' from September ' 3/ jl975 until 'the claim was ^ • closed pursuant to ORS 656-268: * . i

'As a result' of the September 3, 1975 injury claimant 
has received medical treatment from Dr. Fax and Dr. Cohen, 
both orthopedists, and also -from Dr. Nash, a neurosurgeon.
The latter admitted claimant to.the hospital to perform 
myelograms and surgery. Dr. Nash stated in a letter to the 
claimant’s attorney dated November 22 , 1978 -that it was,
. . my considered medical opinion.; that the-surgery which v/as
carried out May 17, 1978:was^by medical history and neurolo
gical and other parameters■of' clinical findings the direct 
result of' the injury of ^ September ■> 1975"..

The reports from Dr. Cohen and Dr. Fax and also the 
report ..from Dr. Howard, a chiropractic. physician, initially 
referred to chronic upper back strain. On November 9,' 19 76 
Dr. Lloyd diagnosed tra-uma to. the back, neck and left shoulder, 
and found limited movements of the left shoulder, neck and 
back due to pain and sif-lness. On March IS, 1978 a myelogram 
indicated a defect at C-p7, T-1 interspace and on May 17,1978 Dr. Nash,- with the’consent of Travelers ..Insurance 
Company, performed a hemilaminectomy,, at C7-D1..-

On July 13, 1978 Travelers Insurance Company denied 
responsibility for claimant's "cervical (neck) condition", 
stating that it would - continue- to accept claiman t--s- lov/ back 
condition but the other, condition did not arise out .of. and 
in the course of .his employment relative to his September 3, 
1975 industrial injury.-, , ‘ A

#
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;n.On July 27, 1978 claiman t's • claim .was'closed by a. 
Determination Order which aw.ard’edj claimant 32for 10% 
unscheduled low back disabil'ityl'"'.The order stated that 
claimant was found to be medically stationary on November 4, 
1976; it also stated that- it was not making any determination 
upon‘the conditions denied by the carrier on July 13, 1978.

Dr. Fax, on July 7 , 1978 , subsequent to the,, surgery but- 
prior to the denial by the carrier,' had reported that at no 
time had claimant e^ibited: typical radicular type pain as 
might be expected from a large disc which was apparently 
found when Dr. Nash performed the myelogram. Dr. Fax found 
nothing in his records to indicate claimant ever complained 
of neck pain, therefore, he concluded, based upon his records, 
that he had.no evidence of a causal- relationship between - 
claimant's current neck problems and the prior upper back 
and lower back problems.

'Dr. Cohen reported on September 12, 1978 that he had 
seen claim.ant twice; once on September 29 , 1975 which was 
less . than a month after his"' injury and again, on December 2, 
1975. 'At both times claimant's complaints of pain were in 
his lower back -at the pelvic area. At no time .did- claimant •' 
complain to him of pain in his neck or upper extremity nor- 
pain in the upper back, nor did .he. give. Dr. Cohen any history 
of.an injury to his neck or back.

Claimant testifies he couldn't turn his head without 
pain and he had headaches; since the surgery performed by 
Dr. Nash, claimant has had ho .trouble with regard to turning 
his neck and he has not had any'headaches. The Referee 
found that claimant was a credible witness and he believed, 
his testimony that claimant had .had neck and upper back 
problems prior to seeing Dr. Nash.

The Referee, concluded that the medical evidence, taken 
as a whole, and in conjunction with the testimony of claim.ant, 
clearly indicated' that 'claimant suffered problems diagnosed 
by Dr. Nash and-that such problems were directly related to 
claimant's September 3, 1975 industrial injury. He therefore., 
remanded claimant's "cervical .{neck) condition" to the employer 
and its carrier. ' ' ' ,

The Board, on de .no.vo review, finds .that, claimant had. 
suffered massive" in j uries on September 3, 1.975 and had had-.', 
severe 'medical problems from that date and until the s.urgery 
which was performed by Dr. Nash on May 17, 1978. Both Dr.
Fax and Dr. Howard found tiiat claimant had pain in his upper., 
back.- Claimant testified that'the area of greatest pain .was 
between the . shoulder blcides. He also-complained, of headaches.. 
Most of claimant'-S' problems have been resol-veci as a result 
of the -surgery performied by Dr. Nash.
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, The- Board is persuaded by. the opinion expressed by Dr. 
Nash that there was a causal relationship between the claim
ant's problems in the lower ceryical and upper dorsal back 
(C6-7 and C7-T1) and the industrial injury of September 3, 
1975. The Board notes that-while Dr. Fax treated claimant 
for this low back condition"conmencing in Februarv 1976 his-

• ■ . t j- . -*earlier reports' indicated; - asj.did. Dr. Cohen's, that claimant
had problems in his upper back;:and, these opinions would not
be inconsistent with that expressed by Dr. Nash.

* '. ' ► ‘1*

ORDER ''

The order of the Referee, dated January 31, 1979, is 
affirmed. ' . ■'

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board'review a sum of $300, payable 
by the employer and and his -carrier.

CLAIM NO. 05X014304 - .
MARGIE McCASLAND, CLAIMANT 
Pozzi, Wilson, Atchison, ■ Kahn & 

O'Leary, Claimant's Attys.. .
Lang, Klein, Wolf, Smitih, Griffith 

& Hallmark, Defense Attys. ’ ” ‘ 
Own Motion Order ' '' '

August 9, 1979

#

On July 18, 1979, claimant, by and through her attorney, 
requested the Board to exercise its own motion jurisdiction 
and reopen her claim for an' injury’,sustained on May 3, 1971. 
The claim was first closed on November 10; 1971 and claimant's 
aggravation rights have expired.!

In support‘of claimant's petition was an attached medical report by Dr. Abbott which'indicated that claimant's 
condition has deteriorated since December 1977 and at the ■ 
present time she is unable to-work due•to this condition.
She has had to discontinue herivocational rehabilitation 
program due to' discomfort in. her back. He stated that she 
had been hospitalized in late -February 1979 for about three 
weeks and that she continues • to.’receive medical care at the present time., ' ,h-'

On July 24, 1979 the Board asked the carrier to respond 
within 20'days, stating' its -position with regard to claimant's 
request. ' '
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On
the Board

August 2, 1979 Argonaut Insurance Company informed 
d that it opposed reoDcn-inc: claimant's claim.

The Board, after thoroughly, considering the medical 
evidence before it, concludes that claimant's claim should' 
be reopened as of the;date she entered the hospital in 
February 1979, based on the report of Dr. Abbott.

ORDER
Claimant's claim for an injury sustained on May 3, 1971 

is hereby remanded to the carrier for acceptance and payment 
of compensation, .as provided by law, commencing on the date 
claimant entered the.hospital in February 1979 and until 
closure pursuant to ORS 656.278.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services a sum equal to 25% of the 
increased compensation for temporary total disability granted 
by this order, payable out of said compensation, as paid, not 
to exceed $750.

WCB CASE NO. 77-3131
EDWARD R. NEWBERRY, CLAIMANT 
Ford & Cowling, Claimant's Attys. 
Luvaas, Cobb, Richards ^ Fraser, 
Defense Attys.

Request for Review by Employer

August 9, 1979

Reviewed by Board Members Phillips and McCailiste:

m

The employer seeks review’ of 
directed it to accept claimant's c 
hernia condition, including medica 
with, and also awarded claimant 96 
disability. The order stated-tha 
dated July 5, 1977, was to be cons 
ation Order with .regard to the cla 
The order aliov;ed claimant's attor 
payable out of the compensation in 
unscheduled back disability and al 
payable by the employer and its ca 
656.386.

tile Referee's order which 
laim for a bilateral 
1 services incurred thare- 
° for 30% unscheduled back 
t the Determination Order, 
idered as the first Determin- 
imant's hernia condition, 
ney an attorney's fee 
crease of $750 for claimant' .s 
so an attorney's fee 
rri.er, pursuant to ORS

Issues were compensability of claimant's claim for a 
disabling hernia condition; the extent of claimant's unsched
uled back disability and the av;ard of a reasonable attorney's 
fee for claimant's attorney should claimant prevail on the • 
denied claim.
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- On August -29, 1975 claimant, then a 47-year-old mechanic, 
injured', his low back while‘lifting a garage door. The 
injury was diagnosed as . a low back strain.. The claim was 
closed on July 5, 1977 by a Determination Order granting 
claimant time loss benefits and for 15% unscheduled low
back disability. i ' . •

i ‘
On’ April 6, .1977 claimant, was examined by Dr. Augter. 

Claimant was'complaining-of ’low back pain with radiating 
pain down the .left leg 'and^ numbness in the left foreleg. He 
also complained for- the ' firs t;-time of tenderness . in the 
epigastrum and in the left inguinal area. Claimant claims 
that while lifting a -door he’ experienced immediate back pain

cind felt a pulling sensation in his stomach area; he also • 
experienced swelling. At that time the pain and swelling in 
the stomach area was not^ considered serious but later he 
felt his condition was worse.-- 'Dr.i A.ugter diagnosed a small • 
direct inguinal hernia, left sided,, with an enlarged inguinal 
ring on.the right with .a small'.direct inguinal hernia.- On 
April 11, 1977 surgical--repair of the right inguinal hernia 
was performed with satisfactory results.

Claimant contends that his bilateral hernia condition, 
including the medical treatmient. incurred in connection 
therewith, was related'to, h'i’s jod. accident of August 29,
1975. The carrier denied the claim for the hernia on April 
29 , 197 7. , " . ■

The Referee ' found the. only m.edical evidence re.lating to 
claimant's bilateral hernia condition and-the causal relation
ship of it to the job activities was presented'by Dr., Augter. 
He'reported on June 1, 197,8 that the origin of .claimant's 
bilateral hernia was traumatic. He also reported that he 
felt claimant's condition- would have been attri-butable to 
the August 29 , 1975 door* li'fting^incident as it was described 
by claimant in relation to 'his job’ activities. 'The doctor 
relied on claimant's report| of.' accident history and claimant's 
credibility in reaching' his opinion. .

The Referee .concluded- that claimant's claim for' his 
bilateral hernia condition was, .compensable. He found it was 
-undisputed that the accidental injury of, August 29 , 1975 resulted in claimant's' disabling'^back condition and the fact 
■that claimant did 'not become aware' of his bilateral hernia' 
problem until a later dateJ'd.id''not prevent him from, holding' 
the claim compensable. The' Referee' felt that claimant was 
more concerned with his back problem .and probably thought" 
that the pain in his epigastrum' and left inguinal area, was 
merely a part of his back problem'.,- ,It is not reasonable to 
believe that claimant 'could have medically' diagnosed .his

m

problem and -he. felt thati. the' key claimant' s credibility . ''C-laimant 
August 29 , 1975 incident and' D'r.' 
causal relationship between that 
hernia condition existed. '■ -586-
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Augter's opinion was that a 
incident and the bilateral
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Claimant's claim for his unscheduled back disability 
was closed by the Determinatiohv-.Order- of July 5, 19 7 7 and 
the claimant timely filed a requestufor hearing on the ade
quacy thereof. The Referee, using- hindsight', - found that the - 
Determination Order should have applied to riot only claimant's

disabling back condition but his disabling bilateral hernia 
condition inasmuch as the latter condition is also in the 
unscheduled area and was attributable to the August 29, 1975 
industrial accident.

#

The Referee found that claimant's.job as an automotive 
mechanic required repetitive bending, -stooping and-heavy 
lifting.' After his injury claimant returned to regular work 
as a service manager, a relative].y light job. Claimant is 
now 50 years old and has no apparent formal education. He 
has been employed as an automotive mechanic since he was 13 
years old.

The Referee concluded that claim.ant has residual back 
impairment which places substantial limitations on his work, 
activities. He must avoid heavy lifting, repetitive bending 
and stooping and twisting or turning movements. These 
restrictions will seriously and adversely affect claimant's 
ability to continue as a line automotive mechanic even 
though at the present time he is doing such work in a super
visory capacity. Based upon claimant's limited education, 
his restricted v/ork background and his age, the Referee 
found that claimant was entitled to an award equal to 96® 
which represents 30% of the maximum for unscheduled disability

The Referee found that the record failed to demonstrate ' 
that claim.ant has any residual resulting from his hernia 
conditions, however, claimant's attorney is entitled to be 
paid a reasonable attorney's fee because he prevailed on the 
denied -claim for claimant's bilateral hernia condition.

The Board, on de novo review, finds no medical evidence 
which relates claimant's bilateral hernia condition to his 
original back inj'ury. Dr. Augter relied solely upon the 
history■related to him by claimant of the August 20, 1975 
door lifting .incident. Dr., Augter did not state that the 
hernia was caused by ciaimant lifting the door. He stated 
that he '"can only take-the patient's word".

More than 18 months had.-elapsed between the date claimant 
indicates his hernia occurred and any m.ention of the hernia 
in the medical records. It is • improbable that three treating 
physicians would fail not only to mention claim.ant'.s stomach 
pains but also fail to diagnose, and treat, what claimant 
indicates he told•the doctor in Grants Pass was a*"swelling 
in front" and to which- Dr. Augter referred as a "traumatic 
he rnia". .
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Claimant did not produce an’;; y/itnesses to testify, in 
his behalf although he claimed to have informed three doctors 
and one fellow-workman of’* this condition'. The evidence 
indicates that the person who 'was* supposed to know about the 
condition, the employer>' iearnea' about it from the insurance 
carrier after claimant had’'had‘= the* surgery .

-----  ri || j.|:'
The Board does not agree with the Referee that claimant 

was a credible witness. ; ‘ M t !
The Board does agree with the Referee's assessment of 

claimant's unscheduled back • disab'i 1 ity .
■ \ ‘ h' ’ * i '

Inasmuch as the Board has found that the claim for a 
bilateral hernia condition was hbtdcorapensable, the denial by the employer and its carfierJpr that condition must be 
approved and, therefore,' the award of $750 attorney's fee 
granted claimant's 'attorney' for'prevailing on a rejected' 
claim must be set aside.’ '' I.j

ORDER'
The order of the Referee, dated January 18, 1979, is 

affirmed only on the award of 95j of a maximum of 320° for 
30% unscheduled low back d.isabii'ity and the approval of

dth Ford ■ ^ . Cowling of an attorney's fclaimant's agreement w 
equal to 25% of said increased ccmb'ensation.

In all other respects, the .Refpres's order is reversed.
The denial issued by the em,plover dated April-29,- 

1977 is hereby affirmed^ •

ee

WCB CASE NO.
VIRGINIA SMETS, CLAIMANT 
SAIF 
Order

78-9351;• ’Mji

, Legal Services, Defense Atty, r Of Dismissal |: '

August'. 9,- 1979

A request for review v/as received by the Board on July 
6, 1979 from, claimant seek.i:ig reyiew of tiie Referee' s order
entered in the cibove entitled matter.' i ♦ - ■ I r ‘

Although the requestufor review was timely, a copy of said request was not mailedj to thei'State xRccident Insurance 
Fund within 30 days after, the daife 'of the Referee's order as required by ORS 6*56.29,5 (2).'. ' J!

dismi 
of law.

THEREFORE, claimant's request for Board review is.hereby 
Lssed and the order'of the Referee is final by operation
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WCB CASE NO. 77-6272 August 10, 1979

ARLIE L. KILGORE, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty'. 
Reauest for Reviev; by the SAIF

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund requests Board review 

of the Referee's order which granted claimant an award of 
compensation for permanent total disability with the pay
ments to commence as of April 25, 1977.

The sole issue is extent of permanent disability.
Claimant had suffered a compensable injury to his back 

on March 13, 1972 v/hile, lifting wood at work for Oregon- 
American Studs. Ke.attempted to return to work on March 20 
but v;as unable and apparently has'not returned to work since 
that date.

On December 14, 
Vocational Rehabilita 
that he had completed 
to find employment, 
taining a GED because 
that time was 47 year 
offbearer at the timie 
occupatJ.on as that of 
toldi^the counselor he 
as a saw sharpener.

interviewed 
1

by the1972 claimant was 
tion Division. He told the counselor 
the fourth grade in Oklahoma, quitting 

He said he was not interested in ob- 
he felt he was too old {claimant at 

s old). Claimant v;as working as ' a 
of his injury and'he listed his major 
a logger and sawmill laborer. He 
v;as interested in finding employment

At the time claimant's claim was closed on February 9, 
1973 he was in the process, of working a six months on-the- 
job training program, however, after-the claim closure, he 
began .complaining of increased pain.

The claim was closed actually .on February 7, 1973, but 
corrected on February 9, 1973 and granted claimant compensa
tion for tem.porary total disability from March 13 , 1972 to
January 18, 1973, less tim.e• worked, and 
uled low back disability.

S0° for 25% unsched-
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Claimant requested a hearing on the Determination 
Order, as corrected. After a hearing the Referee, on July 
3, 1973, affirmed the award of 80 ®for the unscheduled 
disability but granted claimant an additional award of 
42.04° 'for combined bineural hearing loss' of a,maximum of 
192°. This aw'ard was increased to • a bineural hearing loss 
of 60.48° of a maximum of'192° pursuant to the findings of' 
the Medical Board of Reviev/. These: findings were filed 
pursuant to an order of iine Board'dated February 22 , 19 74 
.and became final as a mat'ter 'of - law'.

r '̂ I ■
Claimant sought Board review of that portion of the 

Referee's order affirming the .awarci'of 80° for the unscheduled
low back disability, 
affirmed the Referee

.’he Board,' oh February 22,
s--award. • 'The* Board's order 

appealed and became final by operation of law.
1974 , 
was not

In -1974- claimant mioved to Oklahoma where he was given 
rredical treatment ,by Dr'. Branscuin, 'an orthopedic surgeon. 
Claimant, at that time, v/as complaining of back pain and 
bilateral leg pain, v/orse on the right. He gave a medical 
history dating back .to 197'2. '• In a report to the Fund-, 
dated July 8, 1975, Dr. Branscum recommended that a myelogram 
be performed and, in all probability, a -laminectomy v/ith 
removal *of the posterior bone mass'and bilateral posterior
lateral fusion. , : . , h , .

,1. •
Claimant filed an aggravation claim on January 16, 1976 

and his attorney was advised by pr. Branscum on December 4, 
1976 that the myelogram had'-revealed a first degree spondylo
listhesis L6 on the sacram and'degenerative disc • disease.
The .spondylolisthesis was repaired ’by a surgical fusion and 
the disc space was explored. . .

On February 9, 1976-the Fund denied claimant's claim 
for aggravation; however,’on April 8, 1976 Dr. Parcher, 
medical director for the-Fund, advised the Fund's counsel 
that he had reviewed claimant's' file.and was of the opinion 
that claimant's surgery in Oklahorna was related to his 
original injury, therefore ,'-tbie claim should be accepted.

■ ’ ' ' ' ' ! ‘ i •
On, April 30 , 1976 a Settlement Stipulation v/as approved 

whereby claimant's request'for hearing on the propriety of 
the Fund's denial of his aggravation claim was compromised 
and settled by the Fund's 'withdrav/al of its denial and its 
acceptance of claimant's claim. The Fund agreed to pay 
claimant compensation for tempora.fy" total disability, commenc
ing as of July 8, 1975'and until 'the claim was closed pursuant 
to ORS 656. 268 . 1

-590-



The fusion was not successful and required a repair of 
the nonunion in May 1976. Eollowiny,-this surgery, Dr. Branscum 
suggested that claimant net'returiV’to heavy work. In April 
1977 Dr. Dandridge examined claimant and noted progressive 
improvement since the surgery. Ke felt there v;as 25% perman
ent physical disability based upon the claimant’s congenita], 
deformity (during his earlier medical treatment,'it was 
discovered that claimant had a sixth transitional vertebra • 
of the lumbar spine) and superimposed.injury and surgery.

The claim v/as closed on May 25 , 1977 by a Determination 
Order which awarded claimant compensation only for temporary 
total'disability.

Following the claim closure Dr. Branscumi repor.ted that 
the rating by Dr. .Dandridge was, "... a soft rating for 
this man's disability, but I think it's probably within the 
range of reasonable ability".- Dr. . Branscum's opinion v;as 
that claimant had 50% permianent partial disability of his 
body as a whole.

In July 1978 Dr. Couch, who was associated v.’ith Dr. 
Branscum, found claimant to be considerably improved symptoma
tically as a result of the last surgery but stated that the 
fusion was apparently not solid and suggested additional 
surgery. Claimant stated he v;as not interested at that time 
in any more surgery.

After the entry of the Determination. Order on May. 25,
1977 the claimant requested a hearing and-as a result of 
that hearing the-Referee found claimant to be permanently 
and totally disabled.

Claimant testified- that he has leg pain constantly, 
that he cannot bend and his back bothers him. He is unable 
to lift nor .can -he. sit for prolonged periods of. tim.e. In 
fact, any activity causes him pain. He testified that this 
incapacita.ting pain destroys any opportunity to do any of 
his previous jobs.

The Referee found that claimant's ace, educaticna]. 
deficiencies, work limi.tations and substantial physical 
limitations and deficiencies due to the incapacitating pain, 
-prohibitcod any effective vocational rehabilitation of claimant 
He'did not believe that prudent employers would want to, hire 
injured workers and the Referee did not feel that claimant 
could even do light type work.

m
In the opinion of the Referee claimant -had made reasonable 

efforts to find work but he stated that it vjas doubtful that 
claimant could do light v;ork based upon the claimant's 
testimony and the history reported by Dr. Branscum and Couch 
and also Dr. McKillop.

-591-



The Referee concluded th worsened since the date!;oiJ th compensation to the pointilwhe 
“‘■'n made it utterly impossib 

suitable work on a-r'erVula
pai
and
McKillop's report of Aupust;! quite clear..that claimant-is ' 1 
to any work force highlyjurili 
of November 28, 197 3 ifi |whi!ch 
not a possibility. i'i

at claimant ’ s - condi ti’on had eI last award or arrangement of 
re•claimant's incapacitating 
le for him -to do-any regular 
’■ ■ Ke quoted from Dr.,r. basi.
4,Ui97,3 which, he. felt, made it 
imited- education made returning kely'U'ind Dr. McKillop's report 
'he''stated that light work was

The Referee found that the claimant had last received a 
payment for permanent partial disability in February 1975 
and that the last compensation Ifor'" time loss w'as paid in May 
1977. He stated that apparently 'the date set forth in the 
Second Determination Order: refri.ect"tvd. an implied ''medically 
stationary" date, as set’tfcrthy'iri prt Dandridge's letter of 
April 29, 1977. He directed- the claimant be paid compensation 

• for permanent total disability -cpnirnencing on the terminal 
date of the compensation! for. temporary- total disability 
contained in the Second'.Debermihation Order, April 25, 1977.

■ . ; ! ■ ..

• The Board, on de novo review, does not find claimant to 
be permanently and totalfly aisabied. The Referee's relies 
to a certain extent on the .reports ^from Dr. McKillop. In 
1972 Dr. McKillop statedt"that' claimant had a severe disability 
because there was no workl’ayaiiqble "-.of a light nature in the 
Grand Ronde area. He reaffirmedt bhl's ■ ooinion in August 
197 3 , stating that he saw-little -hdue for aetting claimant 
back to work -because there!?was simply was no light work in 
the Grand Ronde area.' - The Boardfdbes not interpret these 
statements to mean that rpr.'HMcKililpp was stating claimant was totally disabled; he] was‘’simplyf_ saying there was no 
light work in a particular':'area?-This is probably very 
true, however, it is not'relevant’’because soon thereafter • 
claimant moved to Oklahoma'. . . • t . •

m

After claimant had moved to Oklahoma he received medical treatment from Dr. Branscum; Dr’. Dahdridge and Dr. Couch, 
none of whom suggested that' claimarit could not return to light type work. Following the.'''surgery in May 1976 Dr. 
Branscum stated that the' claiman’t'-'should not return to 'heavy

work. Dr. Dandridge examined aimant in April 197/ and_ 
expressed his opinion there was\about 25% permanent physical 
disability based upon claimant! s’'*cdngenital deformity and 
superimposed injury and ' surgerybpr. Branscum would have 
had it a bit higher but said''i t. was ^ probably within the 
range of reasonable ability.’ b.ry-;Gpuch found improvement in 
claimant’s condition 'out'when-he , suggested additional surgery^ 
because the fusion apparendly whs^not solid claimant refused.

i-'nt } - m
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m
The evidence indicates that claimant has not worked 

since the date of his acciden/ckv'the;: Referee found that claimant had been "unabie •to'^work^'sihce the date of his 
accident". The Referee has placed more limitations upon 
claimant's work activities than any of the doctors who have 
treated him. Likev/ise, he has made a finding.that claimant 
has made reasonable efforts to find work, and that he v;as 
unable to do light work and could not be retrained. . There 
is no -evidence in the record .to support, any of .these findings 
They are only assumptioiVS'‘-,’and -inferences which are contrary 
to the weight of the evidence.

In addition to claimant's failure to prove by medical 
evidence or 1-ay testimony that he is permanently and totally 
disabled, claimant has very effectively removed himself from 
the proximity of the only agency, the Field Services Division 
of the Workers' Compensation Department, which possibly 
could provide services which would enable^ a determination of 
claimant's employability or- trainability. Also, by moving 
from Oregon to Oklahoma, claimant has made 
for the Fund, to properly prc..cess zhe claim, 
there is nothing to'indicate claimant does 
believe that he is permanently and totally disability, he 
does have, at the very least, aji obligation to provide the 
system with this opportunity to help him and to cooperate by 
doing his full share in attempting to rehabilitate himself.

it very difficult 
and although 
not honestly

Notwithstanding all of -the above, the Board'realizes 
that, claimant has suffered a substantial loss of wage earning 
capacity as a .result of his industrial injury of February 7, 
1973 and he has not been adequately compensated for such 
loss by the av/ard of 80° which represents 25% of the maximum 
for unscheduled disability, 
claimant an additional 176° for 55% of 
by statute. .This award gives claimant 
80% of the maximum.

Therefore, the Board grants
the maximum allowable 
a total of 256° for

ORDER
The order of 

modified.
the Referee, dated December 21, 1978, is

m

Claimant is av/arded, in addition to all prior awards 
for temporary tocad. disability and permanent partial disability, 
176° of a maximum of’ 320° for 55%’ unscheduled low back 
disability. This additional award for permanent partial 
disability is in lieu of the award for permanent total 
disability granted by the Referee's order which in all other 
respects is affii.Tned.
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WCB CASE NO. 78-6939 August- 10 , 1979

ROBERT C.'WARNER, CLAIMANT ,, | 
Pozzi, Wilson, Atchison, Kahn'.ii 

O'Leary, Claimant's Attys.- 
SAIF, Legal Services, Defense Atty. 
Request.-for Review by Claimant ’ ■

•Reviewed by Board Members Wilson and McCallister.j y •
Claimant seeks Board review of the Referee's order 

which granted him 96" fcr 30,t-. unscheduled right hip disability 
in'addition to the award' of * 64"‘'granted claimant by the 
Determination Order dated duly 5, 1978.

' l ' ■ ■ ■The sole issue is extent of permanent disability, 
including permanent total ■ disability.

. ' ' • i; ’ ' " • ' ■
claimant is 63 years pldL Approximately 30 years prior, 

to the hearing he received his- 3,S\^degree in Business 
Administration from the University'of lOregon. For a short 
period,of time claimant worked for another company selling 
beauty and grooming aids! to' barhiers !and beauty shop owners 
and also worked as a service-,.st'a'tipn salesman. However,' for 
,25. years prior to his in j ury, .on' October ,27 , 1977 claimant ■ ,
was part-owner of the business' of the defendant-employer 
which is engaged in wholesale • distr'ibution■ of pro.ducts to 
barbers and -beauty shops.

On October 27, 1977 claimant fell down the-basement 
stairs while at work and broke his right hip. It was surgi
cally repaired by Dr. John Hardiman pn October 28, 1977. •
Dr. Hardiman continued tp treat claimant until June 6, 1978 
when he--felt- that claimah-f w'as fairly well stabilized although 
he was still, using a Canadian crutch. Dr. Hardiman noted • 
that the .right leg was sbmiewHat■ shorter than the left and 
there was some persisting at'rophy in the quadiceps and 
hamstring muscles.

m

Claimant told D.r. Hardim.an he doubted that he could 
return to his previous employment because it required climbing 
ladders, using a hand truck up and down a ramp and carrying 
orders that packaged weigh! from 30 to-dOO pounds. He 
thinks he couid do the paperwork Ipart ,of his job but that' it 
is a very small portion o.f 'the job.' He told Dr.. Hardiman 
that he felt he was a candidate'for disability, retirement on’ 
this basis. Dr. Hardiman felt that this was a reasonable assumption. He had no treatm.ent' to of fer . claiman t at that 
time other than to encourage him to continue to develop as 
much range of motion and stength as he could in his limb 
through exercise. ' ’

Subsequently, claimant sold his interest in the business 
and retired.
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# The Referee felt that claimant's complaints of being 
unable to stand straight • with-iboth;.-'feer. flat on the floor 
and the inability to lift or carry heavy items or do any 
prolonged sitting or walking were sincere and, in fact, • 
claimant v;as permanently and-totally disabled from returning 
to his old job unless he could com.e up with some completely 
different technique of running that business. Nevertheless, 
claimant failed to carry his burden of proving permanent 
total disability because'.he fai led ■_ to .establish that he is- 
willing to seek regular gainful employment, that he has made 
any reasonable effort to obtain such employment. To the 
contrary, claimant has voluntarily retired.-

The Referee found that claimant had an excellent, educa
tion and his experience in .running his own- business together 
with his better than average inte-lligence should make many • 
types of employm.ent available to him. There is- no evidence 
that•claimant was forced to retire although it might be 
difficult, even distasteful, for. claimant to ha.ve to assume 
the role of an employee after so m.any years of being an 
employer. Hov/ever, the evidence does not show’ that claimiant 
is so physically disabled that he can no longer .find employ
ment on a regular.basis - which would be suitable and gainful.

Claimiant had been awarded 64® which represented 20% of 
the maximum. -The Referee found that because there had been 
a narrowing of the broad field of general industrial occupa
tion because of claimant's physical impairment and advanced age that His loss .of earning .capacity should be increased to 
'30% of the maximium.

The Board, on de^novo review, finds that claimant is 
entitled to 50% of the maximum for his loss of w’age earning 
capacity. The Board reaches this conclusion based on Dr. 
Hardiman's rating of impairment together-with claimant's 
advanced age and the fact that he can no longer engage in 
the occupation in which ne participated for 25 years. . •

• In reaching this' evaluation .of claimant’s loss of wage 
earning capacity,'the Board has considered the fact that 
only 10%15% of claimant's time had .been spent in sedentary 
activities which ranged-from writing out orders to completing 
the accounting books. -The balance of claimant's time was 
involved- in physical activities.from which he is now precluded 
by his industrial injury.

ORDER
The order of the Referee, dated January 11, 1979, is----., 

modified.
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Claimant is awarded 64° of a maximum of 320° for 20% 
unscheduled right hip disabiiitv;. 'This award is in addition 
to all previous awards of cpm.pensation for permanent partial 
disability received by claimant*as■a result of his industrial 
injury of October 27, 1977.d'‘‘^

The award of attorney's fees for claimant as provided by the Referee's order is- arfirm.edi
• ' ! • . li! I I

Claimant's attornev is also awarded as a reasonable- , ' ' 1' I ' •attorney's fee ror his services -at'Board review a sum equal 
to 25% of the additional compensation ciranted claimant by 
this order, payable out-pf'said compensation as paid, not to exceed '$3,00 0. ‘1; '*''1 .-'’V '

WCB CASE NO. 
WCB CASE NO.

77- 81
78- 3911

August 13, 1979

CHRIS W.-BARKER,- CLAIMANT 
Gary M. Galton, Claimant-'s Atty. 
Charles R. Hollov/ay, Employer's Atty Stipulation And Order 'I !

THE PARTIES STIPULATE AS FOLLOWS:, .. „ , j..

(1) That on or about November 4, 1976, Claimant 
filed a Form 801 allegin^g ari industrial injury or Occupational disease in the form of a jcardiovascular conditon 
resulting from, causedior ’aggravated by his industrial 
exposures as a Claims .Supervisor•while in the employ of 
Argonaut Insurance Comipahy: ) ’■

;(2) That the claim was originally deferred by 
Argonaut's industrial insurance carrier. Travelers Insurance 
Company, then formally''denied in a letter under date of 
December *29 , 1976 , 1‘ '

(3)‘ That'^on or abou-f 
sixty (60) days from the'da 
requested a Hearing contest 
entitlement to medicalfexpe 
fees. Claimant relied .upon 656.382 (1) and 656.386 (ir;’!

January 5, 1977, and within 
te’of’the Denial, Claimant 
ing the’Denial, and alleging his 
nses')'i penalties and attorneys'
• ORS 656'. 262 (2), (4) and (8),

(4) This matter‘came* 
March 9, 197 8 , and Septeml:)e 
before Referee Joseph D-.i"St 
Order published on October' the. following finding:/’''

on regularly for Hearing on
r';'19,' 1978 , in Portland, 'Oregon,

’Martin’. In his Opinion and
10',- 1978, Referee St. Martin made 
s' ' .
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m
1 am of the opinion that the November 4, 1976, 
episode of angina is compensablehaving 
arisen, out of and during"'t.h'e.‘-''course of' 
employment and that the claim should be • > 
remanded for acceptance and the payment of 
benefits as by law provided until the'claim 
is ready for'.closure. The . facts of the case 
may be like Riutta v. Mayflower Farms,’ 19 Or 
App 278,. handed down October 2S, 1974 ,' but 
I express no opinion'.-a.s’. tO; perma^^nency.
(Opinion and Order,' p. 3) . .

Referee St. Martin also made an av/ard of penalties and 
attorney's fees.

(5) On or about October 31, 1978, the Employer,
Argonaut Insurance Company, through its industrial carrier, 
Travelers Insurance Company, Requested review.by the Workers'

m

m

Compensation Board of the Opinion.-and Order of Referee S.t. 
Martin. The Employer alleged that its grounds for review 
were the compensability of this claim, together with the 
award of penalties and attorneys' fees. , On November 6,
1978, Claimant filed a Cross-Request for Reviev;. . The case 
is presently pending before the Workers' Compensation Board.

(6) On or about November 13, 1978, and April 25,
1979, Claimant filed Requests for Hearing alleging his 
entitlement to further compensation, medical expenses, 
penalties and attorneys' fees. These Requests" for Hearing 
were denominated as WCB Case No. 78-8911 and have yet to be 
-determined by a Referee of the. Workers’ Compensation Board.

(7) It is Claimant's contention that his -disabling 
angina condition occurring on November 4, 1976, is compen
sable, and that he is entitled to penalties, attorneys'
fees,'medical expenses and all other benefits as provided by 
law. Conversely, it is the position of the Employer,- 
Argonaut Insurance Company and its Insurer, Travelers 
Insurance Com.pany, that Claimant's cardiovascular condition 
is not; compensable, having pre-existed'‘his employment 
exposures and resulting in no disabling or permanent effects 
The Employer further contends that Claimant is not entitled 
to an award of penalties, attorneys' fees, medical expenses 
or'permanent disability arising out of the episode of 
November -4, 19 7 6..
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(8) That it appears to the parties that a bona 
fide dispute exists as to the compensability of this claim- 
and the resultant benefits- flowing therefrom and that it' 
should be' settled pursuant to the provisions of ORS 6 56.289 (4) 
by a 'lump-sum payment of $15, 000 to Claimant by Travelers Insurance 'Company on behal f'of ithej Employer, Argonaut 
Insurance Company. That it is expressly agreed by all ' 
parties that this claim'will - remain in a denied status.
That the parties fully undeirstand’and ,agree that this 
compromise is in complete and- final settlement of all 
contentions raised in the Carrier's Request for Review .and 
the Claimant's Cross-Requesttfor Review and Requests for 
Hearing., including the issues'of compensability, payment of 
medical expenses, penalties, attorneys' fees and "permanent 
disability. Claimant fur-ther understands and. agrees that by 
making this settlement he, waives, any and all aggravation- 
rights and continuing medical care,and treatment' that could 
inure to him bv virtue of ORS 656.273 and ORS 656,245.'

m

(9) That Claimant's Counsel, GALTON, POPICK &
SCOTT, have been instrumiental. in obtaining this settlement 
for Claimant, so they■shall be allowed a reasonable attorneys' 
fee in:the sum of-$2,700, this amount to be paid directly 
from the aforesaid settlem.ent proceeds to Claimant's Counsel 
by Travelers Insurance Company, and hot in addition thereto.

I " '' ! i' ’(10) The Carrier's Request'fpr Review and Claimant's •
Cross-Request for Review and Requests for Hearing shall be 
dismissed. - ' ■

m

WCB CASE NO. 
WCB CASE NO.

78-6333
78-6334

August 13, 1979

FRANCES' A. SMITH, CLAIMANT 
Kirkpatrick & Howe, ClaimLant's A-ttys. 
SAIF, Legal Services, Defense Atty. Request for Review, by Claimant i } ’

ter.
Reviewed.by Board Members , WilsonPhillips and McCallis-

Claimant seeks Board review o.f the Referee's order 
which affirmed the Second Determination Order-dated Hay 12, 
1978 (as corrected on July' 25 ,. 1978) and the Determination 
Order of May 1'2 , 19 78. '

The issue is the extent' of permanent partial disability 
involved in two claims, each closed separately although on 
the same date.
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WCB Case No., 78-6 333 reJ.ates to an injury to her left 
arm. Claimant, a 55-year-old„ v'ujs toCiial helper, sustained the 
injury on. May 15, 1975 when she 'was bumped into and shoved 
against a brick wall by a group of students. She was seen 
by Dr. Edgerton who diagnosed severe- tendinitis of the left 
hand. She was also seen by Dr. Schuler who made nerve 
conduction studies which v/ere normal. However, Dr. Schuler 
found atrophy of the muscle in her arm and forearm. The 
diagnosis was adhesive bursitis of the left shoulder. He 
felt that her condition v/as medica'ily stationary as of 
December 1975 but recommended that claimant have a psychologi
cal evaluation and also an examination by the physicians at 
Orthopaedic Consultants. Claimant•refused to submit to 
either the evaluation .or the examination and her claim was 
closed by a Determination Order dated May 17, 1976 which 
awarded claimant compensation only for temporary total 
disability.

m

Claimant requested a hearing but prior to the hearing a 
stipulation was approved on September 24, 1976 whereby 
claimant was awarded 28,8° for 15%' loss of her left arm and 
claimant withdrew her request for hearing. The claim was 
subsequently reopened and closed by a Second Determination 
Order dated May 12 , 1978, corrected on July 25 , 1978, v;hereby 
claimant was given compensation for additional temporary 
total disability from August 12, 1977, per stipulation dated 
November 9, 1977, through June 8, 1978 and an additional 
19 ..2° for 10% loss her her left arni.

WCB Case No. 78-6334 relates to an injury claimant suf
fered on September 24, 1976 when she was sweeping the girls' 
locker room, moved a chair and slipped and fell on her leg. 
Diagnosis was stasis ulcer and on November 12, 1976 claimant 
'underwent vein stripping surgery. This claim also was 
closed on May -T2, 1978 v;ith- an award of compensation for 
temporary total disability and 7.5° for 5% loss of the left 
leg.

On -June 18, 1974 claimant had sustained an injury to 
her low back which was accepted and the claim wiis closed 
with an award of 24° for unscheduled low back disability. 
Claimant contends that her pre-existing low back disability 
upon which the consequence of her May 15, 1975 and September 
24 , 1976 have been superimposed to m.ake her permianentiy and 
totally disabled. .The,Referee indicat-ed in his order' triat 
the extent-of disability resulting from the 1974 .back injury 
was not othein%’ise an iss'ue.

After the closure of claimant's first claim for an 
industrial injury she was seen by Dr. Manley v/ho .in furn 
referred her to Dr. Franks; he also referred her to Dr. 
Couperus. In addition claimant has been examined by Dr. 
Bennett, Dr. Shlim and Dr. Parvaresh.
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The Referee found'that, claimant had not returned to 
work until September 24‘,i 1976 and tnat on that date she suffered' the second injury which'jultimately- caused a stasis 
ulcer. The ulcer was treate'dl by^ stripping a portion of -the 
vein but claimant's symptpms'continued so nerve- conductio'n 
studies were performed, j !i,They apparently were within the normal limits. i \ ' '11 ^

O

‘The Referee found that claimant had not worked since 
November 1976 and there y;as ho evidence that she had attempted 
to seek regular gainful employment'.'. -Therefore, he found 
claimant was not permaneh-d'ly aiig-ltctally disabled under the.' 
provisions of ORS 656.206 (3) . ' 1 *

r ■
He found that her symptoms and reactions thereto have 

been bizarre and grossly! disproocrf!ionate to the objective ■ 
medical -findings. He feItj thatl she had received an abundance 
of medical-treatment ahdjtests but that neither her complaints 
nor her psychoneurosis had'improved. ' He concluded that the
Second Determiination Orclef of* May '12 , 1978 which related to claim.ant's industrial in j ur'y ' of- 'May 15 , .1975 and the- Determin
ation Order dated May 12/' 1978j’wh'ich ’ related to her industrial 
injury of September 24/!l97o 'shquicT’be affirmed inasmuch as 

granted therebv''/;ere''c6mmensurate with the objec- 
1 findings. • ■ . , - • i ^

the awards 
tive medica

' The ’ majority of the Board, on ,de novo review, 'finds 
that'claimant is permanently and- 'to'tally disabled. Dr. 
Edgerton v/as of the opinion that phis v;as an unusual case 
because of the progressiye'idisability claimant had acquired 
over the past months and' years .‘-‘I Claimant has actually gone 
dov;n hill with progressive inability to withstand and cope • 
with daily pressures. Her left- leg|bothered her with a very 
sensitive paraesthesiasfyup and-down, the calf and medial ' 
aspect of her left leg;' in 'fact,-' it was so sensitive it was 
difficult for her to puli‘her hose' up on that leg. He felt 
that the fibrositis 'v/hich Had- been diagnosed by the orthope
dists and the surgeons I wnoilhad--seen her in consultation v;as 
indeed a problemi. The injuries’’claimant sustained in the 

tve left obvious scai.' -tissue form.ing into 'thispast ha- fib ro-
sitis syndrome, therefore, limiting-function of the various 
joint areas 'and making if extremely sore and- painful in some
o the other extrem-iity are; He 

ler ■
iound no hope that claimant 

could ever hold gain.ful employment, not only because of her physical handicaps but b'e’cause; emotionally she was not able 
to cope well enough for susta'ined | work activity.
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m
On October 18 , 1978 'Or. ■ .Edgerton advised claimant's 

attorney that "We have a lady here -that is -really totally 
disabled. She might be put’bacK-*to. work for a week and then 
declare too much pain and not be able to get around. I thing 
[sic] psychologically and emotionally and physically the 
patient will probably never be of any value in any gainful 
employment from here on".

Dr. Manley, an orthopedic surgeon, had referred claimant 
to Dr. Bennett, a rheumatologist fpr the University of 
Oregon Medical Center. Dr. 'Bennett- felt that claimant, did 
have a fibrositis of the right shoulder which was chronic, 
ongoing problem secondary to the injury she' suffered in'

#

m

1975. Dr. Manley said she should do no work which would 
aggravate this which means that claimant v/ould have to be o"n 
total disability for an undeterminate length of time, possibly 
for the rest' of her v/orking career because the problem will 
be aggravated by minimal work situations.

On October 30 , 1978 Dr.' Manley stated it was his 
opinion that as a result'of the industrial injury claimant 
was permanently incapacitated and unable to work in any 
gainful occupation.

Dr. Parvaresh felt that claimant possibly could 'be 
helped with proper psychiatric.care, preferably as a in
patient which would indirectly help her physical .condition 
and eventually recover, but without it she would be unable 
to do anything. . ■

The majority of the Board concludes that the provisions 
of ORS 656.206 (3) notv;ithstanding, in this case claimcint's 
physical and psychological condition are such that her moti
vation to return to work is'immaterial. Even if claimant 
attempted to return to the labor market, there is nothing- 
she would be able to do in her present condition and the 
consensus of the medical opinion appears to be that claimant 
will remain in-this condition for the rest of her life.

The majority, of .the Board- concludes that claimant is 
permanently and totally disabled and .should be considered so 
as of the date of this order.

reve:

ORDER
The-order of the -Referee, 
•sed.

dated December 27, 1978, is

Claimant is found to be•permanently and totally disabled 
and enti-tled to receive compensation therefor from the date- 
of this , order forward-.
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Claimant's attorney is awarded as a reasonable attorney' 
fee for his services at Board review a sum equal to 25%- of 
the additional'compensation oranted claimant by this award, payable out,of said compensation^as uaid, not to exceed 
$3,000. ■ i

Board Member McCallister dissents as' follows:
I do not agree with the opinion of the majority., I 

would not award permanentjtotal disability but would modify 
the award of permanent disability!granted by the Determination 
Order and affirmed by the Referee.’’

• ’ ' J

ORS 656.206(3) requires the worker seeking permanent 
total disability establish he is 'filling to seek regular ' 
gainful employment and that he has made reasonable efforts 
to obtain ■ such' employment .;. the''eyidence in this case shows 
the claimant has neither sought nor |made any effort to 
obtain regular and gainful' employment.

record which would 
so serious that she

I find no evidence in the medical 
.establish that claimant's; cohditi’cn' is 
is ..precluded from engaging in-any' i.v/ork, or that she cannot, 
be trained for any work | that! is' ap once regular and gainful
and within her physical ’ limd tat:ions

; ■ > |i;i
The claimiant has an obligation to diminish the disabling 

effects of her in j ury (ids ),. In' this case the evidence 
indicates she is not of‘the "temperament" to do so and tends 
to indicate she has "retired" from the labor market. Her "temperament" v/hich is a j part of, !'the psychoneurosis manifesta
tion has played a significant part’ in her ability to cope 
with what is shown by the’ evidence to be a serious physical 
problem described as " fibrosi tis• wlVich produces a chronic 
pain syndrome. • The evidence shp'.vs the pain syndrome is 
confined to the claimant's left arrn‘, . left leg and left 
shoulder area. The evidence • furfher indicates that so long 
as she does not .encage in’ actiyitios which require constant 
use of the parts of her body affected by the fibrositis her 
pain is kept within a reasdnable'toierance level. Notwith
standing these problems :the medica.l ’ evidence does not support 
a conclusion that motivarion 'is'' overcome by the magnitude of 
the consequences of her injuries. The medical findings-of a 
left-sided pain complexher- age, past experience, training,, 
trainability , etc. do not''excuse’her from participation in 
the "rehabilitation" obiiqation'contemplated by the statute. •
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#
Responsibility for vocational rehabilitation is not 

solely that of the Department.It is a multiple responsibility 
of the carrier, regulatory agency;- physicins, the injured 
worker and anyone else who has been drawn into the worker's, 
compensation system. Considering this claimant's age and 
the severity of the injury residuals the .-very least obligation the claimant must meet is an indication of a willingness to 
inquire about and apply for the- rehabilitation assistance 
available. In this case the claimant has failed to take 
even this small step; in-fact, she^vhas assumed the demeanor , 
and life style of a totally disabled person retired from the 
labor market.

I believe the.evidence supports a greater award of 
permanent disability than granted by the Determ.ination Order 
affirmed'by the Referee. The m.ecical evidence and lay 
.testimony supports a. fiinding of permanent 'residuals in the 
left shoulder. .The shoulder is an unscheduled area and 
residuals there are a consequence of the May 15, 1975 accident. 
The evidence further supports a greater av/ard of scheduled 
disability to the left arm. The residual pain is disabling 
and markedly lim.its .the claimant' s^ use of ; that, member.

I conclude the .unscheduled left shoulder disability to 
be 25% of, the miaximum allowed by statute. I further concJ.ude 
that an award of 50% scheduled disability for the residual 
left arm disability reflects the loss of use of'that m.ember.

These awards are in lieu of the award granted in the 
Determination Order. In addition I would rem.and this claim 
to the Field Services Division for vocation^l•l assistance to 
the claiiriant w'ith primary emphasis on job placement and 
.guidance.

I find the Referee's characterization of this claimant's 
efforts to cope with her legitimate problems inappropriate.
His comment regarding the " .longsuf fering daughter and son- 
in-law" is injudicious and inappropriate. Certainly such 
gratuitous coiriments are not .consistent with tiie high .level • 
of 'professionalism, the . parties , 
a riqht to expect.

as wellJ_ijs the public^ have
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ARTHUR G. BUCK, CLAIMANT '
SAIF, Legal Services, Defense Atty.Own Motion Determination • ' ^

SAIF CLAIM NO. ‘DC 340487 August 15,’ 1979
#

Claimant sustained a compensable low back injury on 
October,15, 1971 in a lifting incident. He subsequently 
underwent a L4-5 discectomy 'and’by the May 31 , 1972 Deter
mination' Order was granted'compensation for 10% unscheduled 
low back disability. Claimant’s aggravation rights have ■ 
expired. ’ . . ' !

By a Board's Own Motion Order, dated 'December 11, .1978,.- 
claimant's claim was reopened, with . time, loss comir.encing on 
September 29, 1978. In October'1978 claimant underwent a 
lumbar myelogram together■with a laminotomy L4-5, L5-S1 left 
with L5-S1 discectomy. His condition gradually improved and 
soon thereafter he v;as ^le to return to part time work.
Dr. Struckman, on July 11, 1979, indicated - claimant was 
medically stationary at that time 'with no functio.nal dis
ability; however, claimant had some disability of a chronic’, 
moderately aching pain. ‘ .

On July 19 , 1979 the Fund requested a' determination of ' 
claimant's present^disability. The Evaluation' Division of 
the Workers' Compensation Department recommends that claim
ant be granted time loss benefits from September 29, 1978 
through July ’ll, 1979 , iess 'tim.e' worked, and. an additional 
award of compensation for 5% unscheduled disability.

The Board concurs.
ORDER

Claimant-is hereby granted compensation for temporary 
•total disability, from September 29, 1978 through July 11, 
1979, less time worked,, and compensation equal .to 16''’ for 5 
unscheduled low' back disability'. 'These awards are i'n addi
tion to alJ. previous awards claimant has-been granted.

m
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LYNN W. BUCK, CLAIMANT ■
Harold W. Adams, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. . 78-2467-lF August 15, 1979

Reviewed by Board Members Phillips and McCallister.
Claimant seeks' revie'// by the Board of the Referee's 

order which affirmed the' Fund's, denial dated November 17,
1978 on the basis that it was barred beca\ise of late filing.'

The issue is compensability of claimant's claim, for 
benefits from the Inrriate Injury Fund. The Fund contends 
^that the claimi was barred by the provisions of ORS 655.520 (3). 
Claimant contends he suffered an industrial injury or an 
aggravation of a pre-existing injury.

Claimant, at the time of the hearing, was 28 years old.
He served in the U.S. Army in the late 19 60's v/here he was 
first wounded in the mourh,'stomach, arm and left leg by 
shrapnel from a hand grenade. Later, in 1969, he injured 
his low back when he was involved in an 'armoured personnel 
carrier accident. Following his recovery ciaimiant v/as 
advised not to lift any heavy weights. , ' '

After his discharge from, the service claimant took a 
course in welding and worked for a period of time in 1971 as 
a' ship repair welder. In 1974 he dislocated his right knee.

On February 17, 1975 claimant was incarcerated at the 
Oregon State Penitenti.ary to serve a 20-year sentence. He 
is scheduled to be released on January 9, 1988.

At the hearing claimant . testified that he had worn a 
back brace since his injury in the army but that he was not 
allpwed to wear the.brace when he entered the prison because 
of the metal stays in the brace. When he was first im.prisoned 
claimant worked in the furniture factory which,required no 
heavy 'lifting, however, he later was assigned to the metal 
shop as a welder in October 1975.

Certain chart notes made at the prison infirmary indicate 
that between July 26 , 1976 anc September 22,' 1977 claimant 
complained. almiost m.onthly of back problem.s. Claimant testified 
that he had injured his back in June 1976 when he and another 
inmate were lifting a 400-pound roll of wire. However, 
there was' no evidence that such incident was reported to the 
prison authorities when it, happened. No witnesses, were 
called to substantiate claim.ant's testi.mony nor was there 
any evidence that claimant filed a cl.aim for the alleged 
incident.
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While in the prison, claimant was examined a number of 
times by Dr. Becker, who reported'on October 5, 1976 that 
claimant should do no heavy' lifting for at least’ six months'. 
-On'December 7, 1976 Dr. Becker reported that claim.ant contin
ued to have low back problems. Jj';‘

- • ' <r ■
Subsequently, claimant 'was transferred from the metal 

shop to -the -laundry. Claimant testified that'he had to -lift 
baskets weighing from 50 pounds toj200 pounds. Dr. Becker, 
diagnosed chronic lumbosacral strain'- sym.ptoms with no current 
herniated inter.vetebral disc.. He prescribed a lumbosacral 
cors'et and claimant was placed on a; ."medical idle" status.
In July 1977 Dr. Becker-recommended that claimant be vocation
ally-oriented towards selling work’that would not stress his 
low back'. ' He never expressed an ppi.hion on whether claimant's 
back problems were caused,-or aggravated, by his work, nor 
on the permanency of claiman-t's back condition.

I - ■Claimant signed his claim for benefits on October 21, 
1977, alleging an accident'occurred: on or about March 18,
1977 when he strained his low. back' lifting heavy. baskets pf laundry. Although the claim lis tsji another • inmate as a witness 
to the accident, neither this person nor. any. o.ther person 
was called to substantiate claimant's claim. The doctors at 
the. penitentiary did not complete‘the physician's report 
section of- the claim form’ because the infirmary had no 
record'that claimant was seen by anyone at that time. By 
letter, dated Novemher 8,i 15 77, the claim was sent by the 
penite'htiary safety sup>eryisor tq-'the Fund. The letter of.’ 
transmittal explained the lack of a physician's' report and 
stated ‘that evidently'the first Form 20-IF was lost, there
fore,' they were again submitting a'claim for claimant and it 
was no fault of claimant' for this, late filing. The letter 
also added that,’ as with the first i fi lingthere was still 
no supervisor report because, the' injui'y was not reported.

'The Fund -denied the claim on February 17, 1978, based 
on . the "'prison'_s'position thafc_ there was^ no record of either 
ah injury or medical', treatment'on or’ about_ March, 8 ,, 1977,.

The Referee found that payments from, the Inmate Injury 
Fund are covered by the provisions'of ORS 655.505 to 655.550. 
Benefits are paid, with some .excep tion, in the same mianner 
as provided for injured wofke'rs/ under ORS 656. However,. 
655.520 (3) provides that a clairngmust be. filed within 90. 
days, after the injury, or it is'-barred. The Fund is given ' 
the discretion to waive this'-90-day filing requirement if 
good and sufficient reason;is shown why the claim could not 
be timely filed. .

m
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The Referee found thcit the claim was .signed by claimant 

on October 21, 1977 and although the transmittal letter was 
dated November 8, 1977 it appeared that the documents were 
not forwarded to the Fund until February 1978. The October 
date, however, was over seven months after the alleged 
incident of March 8, 1977,. therefore, the claim was filed 
long after the expiration .of the statutory' period. The • 
transmittal letter did indicate that a claim had been made 
and had been lost through no' fault.of claimant. However, 
the Referee found no evi-dence as - to when- the earlier claim 
was made and could not infer that it was timely made. He 
found that had the transmittal letter from the prison and 
the subsequent delays in getting the documents to the Fund 
suggested that the claimant.had good cause for late filing
only the Fund could waive the 90-day requirement, 
not to do so.

It chose

The Referee concluded that tlie claim v;as barred fol
iate filing and that he had no jurisdiction to decide the 
issue of compensability on its merits. However, he stated 
that had he had such authority, he would have had to decide 
adversely to claimant because there had- been a failure of 
proof by claimant that he.had .sustained a compensable injury 
and even if he viewed the claim as a claim fo.r an occupational 
disease the results would not differ.

Furtherm.ore, apparently, only injuries appear to, be 
within the intent of the Inmate Injury Fund statutes; there 
is no reference to disease. Going orie step further the 
Referee stated that even if occupational diseases were 
covered claimant v/culd not prevail because he failed to 
prove that his work at the penitentiary original],y caused or 
materially and permanently worsened his spinal conditi.on, 
citing V/eller v. Union Carbide, '35 .Or App 355. . .

The Board, on de novo rev.i.ew, affirms the Referee’s 
conclusion that claimant's claim is barred under the 'provi
sions. of ORS 655.520(3) and, therefore, agrees that the 
Referee had no jurisdiction to decide the issue of compensa
bility on its merits.

ORDER ' ■ .

The order of the Referee, dated March 12, 1979, is 
affirmed.
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WCB CASE NO. 78-8217 August 15, 1979

Larry.D. Crouch, Claimant 
Spence, O'Neal & Eanta, Claiman- 
Rogeir. R. VJarren,. Defense'Atty. 
Request for Review by Employer

s Attys.

Reviewed by Board Members VJilson and McCallister.
The employer seeks review by the Board of 'the Referee's 

order which granted claimant an additional 112®, making a 
total-of 160® for 5C% unscheduled . lov; back disability and 
22.5° for 15% loss function of the , right leg. *'■'

The issue is extent of permanent partial disability, 
both scheduled and unscheduled. '

Claimant suffered a compensable injury on March 10,
19 7 5-when he pushed'on a load of pl^n^v/ood core, .shipped and 
felt a "pop'-' in his' back. j * ,

Claimant's claim was first closed by a Determination , 
Order, dated September 8-, 1975, which awarded him compensation 
for time loss only. On December 17, 1975 'and' again on July' 
17, 1976 claimant had lov; back surgery. The claim was 
closed on July 14, 1-976 by a Second Determination Order which granted claimant 48® for is'% -unscheduled low ba'ck 
disability.- The claim was again' reopened and closed on 
December 16., 1976-by a Tnird- Determination Order which 
granted claimant no additional p'ermanent partial disability.
On May 17, 1977 claimant had additional back surgery, includ
ing a 'spinal fusion at'L5-Sl, and- on October 11 , 1978 the 
claim was closed'for the last time by the Fourth Determination 
Order which- granted claimant no additional compensation for 
permanent partial disability.

The Referee found that during the period of time, between 
1975' and ,1978 claimant had recurring low back pain which 
radiated into his' legs. Claimant’had tried to return' to his 
regular job at the mill, he also'tried other less physical 
jobs at the mill, but each time he returned and attempted to 
work, his symptom>s worsened. • '

I .
Dr. .Thompson, an orthopedic surgeon, stated in February 

1978 that claimant was medically stationary and recommended 
claim closure with a moderate permanent partial disability 
award. He'did not think claimant•should return to his 
regular job but felt that he could continue to attempt the- 
lighter type work to which- he had returned in January 1978. 
Notwithstanding, claimant ceasedj working on March 1, 1978 
because he had developed, in hzs opinion, incapacitating low 
back and right leg symptom.s. '' '
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© Dr. Campagna, a neurosurgeon, on March 9, 1978, found 
claimant’s back motion was limited to 25%-,of normal and in 
less than three months found that siich limitations were, 
limited to 50% of normal. Claimant contended he had right 
leg pain which was "unbearable". Dr. Cam.pagna diagnosed a 
residual neuropathy SI, right, and scheduled claimant for 
hospitalization with conservative treatmen t. Hov;ever , 
claimant did not appear and .-Dr. Campagna did not contact 
claimant-for several months. On September 18, 1978 he reported 
that claimant was • medically'stationary although he had. not 
seen him since June. • ' '

The claimant is married and has four children; he 
completed the 10th grade but dropped out of school the 
following year to be married.and commence working. The 
Referee speculated that claimant had the intelligence and 
knowledge to obtain a GED if he chose to do so," however, 
claimant has not, as yet, obtained one. Claimant has at 
least, 11 years of experience in plywood mills, working 
principally as a m,ember of plywood lay-up crews. He has also worked as a cook and for a short period of time he 
managed a restaurant.

The Referee found that in addition to claimant's unsched
uled low back disability, the medical reports substantiated 
a scheduled disability to his right leg which Dr. Campagna 
termed "residual neuropathy". The.Orthopaedic Consultants, 
who had examined claim.ant at the request of the carrier on 
February 27, 1979 designated it as "radiculopathy". The 
Referee found that it was referred pain from the lumbar 
injury and was disabling because claimant was unable to 
stand for prolonged periods of tirnie.

Stating that separate awards could be given for both 
scheduled and unscheduled disabilities arising from the same 
injury, whether the sepa.rate parts of the body have suffered 
direct trauma or not or are disabled through referred pain, 
the Referee concluded that claimant had lost 15% function of 
his right leg as a consequence of the compensable back 
in j ury.

VJith respect to claimant's unscheduled low back disabil
ity, the Referee concluded that claimant's loss of earning 
capacity was substantially greater than that indicated by 
the award for perm.anent partial disability granted by- the 
Second Determination Order of July 14, 1976.

Claimant had significant loss of function in his low 
back which was confirmed by the physicians at Orthopaedic 
Consultants who classified loss of function as moderate'; he 
was. unable to return to any of the plywood jobs in which he 
had experience and which constituted 80% of his work background
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The Referee doubted that clainiant could-engage in any 
physical work' or any work which required prolonged standing 
or sitting,. Claimant's education was limited and claimant's 
employer, the operator of a large mill, was unable to find, a 
suitable job for him despite claimant's obvious motivation 
to remain with the employer. Claimant is comparatively 
young, intelligent and adaptable to non-physical labor, 
nevertheless, his job.-opportunities have been diminished by 
his industrial injury. At the present time claimant is 
gainfully employed at a suitable.occupation, however, his 
earnings have- been significantly reduced. Claimant earned 
‘$18,000 in 1974 as compared to $14,400 at the present time.

Based upon the foregoing, the Referee concluded that 
claimant v/as entitled to an award equal to 50% of the maximum 
for his unscheduled disability and he therefore increased 
the prior award by 112

The Board, on de novo review, finds no medical evidence 
in the record of any impairmient • to claimant's right leg.
The pain which claimant -has in his right leg is referred 
pain but there is no evidence that such pain is disabling. 
There is no basis for a separate award under these circum- 
.stances .

With respect to claimant’s unscheduled disability, the 
Board, finds that the med.i'cal evidence does not support ^an 
award equal to 50% of the maximum/. ’ Claim/ant cannot return 
to his former occupations but ho one has told him that he 
could not .do light type work; in fact, Dr. Thompson felt 
■that he , should continue to work the duties which he attempted 
in January but despite Dr. Thomipsbn's opinion claimant quit 
two months later.

The Board concludes that claimant will be adequately 
compensated for his loss of wage- earning capacity resulting 
from the industrial injuryion March 10, 1975 by an award 
equal to 30% of the maximum.. Claimant has already received 
an award equal to 15%, therefore, the Board increases that 
award by 15%. This gives claimant a total of 96° for 30% of' 
the maxim^um for uns.cheduled disability.

ORDER
The order of•the Referee, gated March 26, 1979, is 

modified. • '
Claimant is awarded 48° of a maximiun of 320° for 15% 

unscheduled lov; back disability. This award is in addition 
to any prior awards for perm.anent partial disability which 
claimant may have, received' for his* industrial injury of 
March 10 , 1975 but it is in lieu of the' additional award of 
112° for 35% unscheduled low back disability and the 22.5° 
for' 15% loss function of ihe right leg granted by the Referee 
order which in all other respects is affirmed.-
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# RALPH EMERSON, CLAIi'lANT .
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.,,
Souther, Spaulding, Kinsey,.--
Williamson & Schwabe, Defense Attys 

Request for Review by Employer

WCB CASENO'.78-3017 August' 15, 1979

m

Reviewed by Board Members Wilson and McCallister.
The employer seeks Board review of the Referee's order 

which granted clciimant compensation for permanent total 
disability, payable from trie date of the termination of 
temporary total disability. Credit v;as allowed ,for payments 
made on the award granted by the prior Determination Order.

The sole issue is extent of permanent disability. The 
employer contends that claimant has failed to m.eet his 
burden of proving that he is incapable-'.of sustaining regular, 
gainful employment and, therefore, is hot entitled to an 
award for permanent total disability.

Claimant, at the time of his injury, was a 51-year-old 
deaf mute. On October 24, 1975 he slipped, fell and hit his. 
lower back on the bumper of a truck and then fell backwards 
on a cement floor.

Initially, the claim was denied and claimant requested 
a hearing. As a result of the hearing an order was issued 
on November 10, '1977 finding the claim, com.pensable and 
remanding it to the carrier. The claim v/as closed by a 
Determination Order dated April 14, 1978 whereby claimant 
was awarded compensation for temporary total disability and 
temporary partial disability and ..64” for 201 unscheduled . low . 
back disability.

Claimant’s family physician referred him to Dr. Goodwin, 
an orthopedic surgeon, *who.performed a laminectomy with 
excision of an extruded disc at L4-5, exploration of the 
disc space at. L3-4 and at L5-S1 and decompression of the 
nerve root on-June 11, 1976.

m
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On- January 5, 1978 claimant was examined at the Ortho
paedic Consultants' who •■diagnosed- a chronic lumbar strain, 
status -post-operative laminectomy with, residuals, degenera
tive disc disease, osteoarthritis iii the lumbar spine and 
exogenous obesity! They recomamended a job change, stating- 
that if modified .suitable .'emplbyrnerit could not be provided/ 
claimant would .probably heedilypcational assistance. They 
suggested that an effort beumadegto 'find suitable modified 
work wi th'claimant' s present" employer in view of his long ■. 
record of service with -it'.’ 'Claimant has the physical capacity 
for light work as defined'in ‘ Dictionary of Occupational 
Titles. They rated the 'total .loss of function or impairment 
in the lumbar spine . as-’of‘the time>6f the examination 
mildly'-moderate arid due 'to' the 'injury. ' • •as

treating
a

:Dr. Goodwin, who may'be considered as claim.ant's 
physician, concurred generally these findings in
report dated March 7, 1973. in'--.this = concurring report Dr.
Goodwin indicated that oh|..claimant''s’ last visit to his 
office ;on Octob'er 11, 1976 it ‘ hag ’ appeared that claimant,was 
doing'-very well and no further treatment was indicated. 
ClaiiTianf'had been advised'he could'do most of the activities 
in which ,he-'desired to engage butithat-he could not do • any 
heavy' lifting or repetitive ;bencing'. ' He had been given per
mission to return to light’workgwithout heavy lifting or 
repetitive bending, as'-of Novembe'r! b,- 1976 but indicated to .• 
the doctor that "he-was reti‘ri'ng'-and .going-to go on..Socia-l 
Security • because of his deafness!, '■

Claimant had developed heart problems approximately 10- 
years ago-and presently takes medication for hypertension.
In March 19 76 an angiogram revealed‘minor aortic valve' 
disease. Claimant occasionally ' tak'es • nitroglycerin pills 
for his chest pain. He ha4'meningitis at the age of three- 
which left him a deaf mute.. /.He-also .has had bilateral 
breast biopsy for'cysts ,and he sustained a-dog bite on the;.' 
nose a fev/ years ago which required plastic surgery.-

On May-26, 1978 claimant!s family’ physician. Dr. Horen- 
stein-, found claimant- to ,be' medically- stationary' as of 
February 28, 1978. At that time amount of pain in -the ' low’ back .’a 
She later ■’saw • claimant in'April' 
two occasions claimant did' not 'h

She startedhe have any spasms, 
exercise ■■program and suggested t 
activities as mowing hi's' lawn ah 
the house. •

'-'claimant had considerable 
long the oaralumbar muscles 
and again in. May. On those 
aye such complaints nor did 
'claimant on'a William.s 

hat'he attempt such light 
d* doing‘light work around
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m
Claimant had been in cbntact.v/i th the Division of 

Vocational Rehabilitation and. on 'Docert-er 2Z , 1977. the 
Workers’ Compensation Depard:rf.oi\-d:'4"i;e'ld' Services Division ... 
referred him. for vocational 'rehabilitation'. - In a monthly - 
report dated April 3,_ 1973 it was noted: "V.RD' case__closure
likely .due to poor feasibility as .a result of medical insta
bility". On June 2, .1978 the rehabilitation counselor 
stated that. Dr. Horenstein felt.'..that claimant v;as too disabled 
to.,handle a. job. On June. 20, tlie c:ounsGlor advised cD.aimant 
that his case v/as being • elbsed . as-.c'ft chat date because there 
was no further service the agency• .could provide him.

#

On June 5, 1978 David Rollins,' c clin.ical psychologist., 
talked with claimant.and reported on'July 20, 1978 that • 
claimant had a severe, occupational handicap when the ..physical 
residual handicap of his industrial injury' i’s' considered . . • 
together w’ith his deafness, limited communication skills and 
lack of occupational-skills. He thought claimant was not-a . 
good candidate for retraining with his limited education, 
his age and his coiruTiunications difficulty. The'only po.ssiblG 
v/ork potential would fall v/ithin fthe sheltered v.'orkshop 
facili.ties. Dr. Rollins v;as' unabJe to demonstrate the. 
existence of gainful and suitable work activities even 
there.

. The . Referee . found claimant. has a sixth..grad0 education ,., 
tliat after finishing school he worked as a janitor in a 
department store until 1948 when he moved from North Dak 
to Portland, Oregon where he worked one day in 'a furnitu 
factory and from that date until 1975 , claimant worked as 
janitor for the defendant-em.ployer. This jariitor.ial wer 
involved sanding floors with an electric sender'which v;e 
460 pounds, cleaning flour bins with a brush and vacuum, 
cleaning floors and cleaning equipm.ent. V7ith.all of the 
limitations placed upon claimant's work activities there 
no v.’ay that claimant could return to his former 'job.

.ot< 
■ re

ighed

IS

Permanent total disability is defined as a loss, incl 
ing pre-existing disability, which permanently incapacitat 
a worker from regularly performing any work at a gainful a 
suitable employment. ORS 656.206 (1) (a) . The Refe.ree foun 
that claimant no longer had the ability to sell, his servic
.in a competiti.ve labor market.. His pre-existing, condition
which include deafness, inability to commun.i.cate ve.rbally,
.limited...educa.tional. background and very . limi\:cd. wo.rk ...back
ground, lef.t claimant with very little ..to o.ffer'. When he 
suffered, his back.-injury v;hich . necessitated., tiie surgery,., 
that injury, i-n the opinion- of-the Ref eree,'took frcm-clal 
what little•-he ■ had had to offer -in the general labor--marke

UG-
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and ‘precluded him from re 
done for 2 8 years and in'-, 
been.' Attempts to rehabi 
because of his severe hah 
he cannot be reha.bi litate 
he has a severe .vocatioha

turning to the work.which h‘e had 
which his'- entire past training had • 
litate>^c_laimant were unsuccessful. ^ 
dicapj and-lie has been-advised that 
d‘even dhough it is' admitted that
1 handicadl - . .
■ t • ‘'f ■ •

"The ’ Referee .conclude 
record did not suggest a 
return 'to work; -Dr. Rolli 
claimant was ’anxious and' 
capacity in' which he ‘cgill

a that claimant's long 'steady work
person who-lacked-motivation to 
ns'expressed his opinion that willihgi.tol ret.urn' to work .in any : 
d’effectively function. Unfortunate

ly,. there is no 'such em^lpymentlavailable --to 'claimant.- - ■
The Referee concluded that claimant-was -permanently and 

totally disabled., , • •'•'*[ ' . • • -
The. Board,' on de 'novo .review, finds ‘claimant has ,many 

severe .pre-existing disabilitie's however, the evidence "-,1- 
indicates- that claim.ant 'is physically capable of performing 
employment .involving sedentary ' or: light duty-. Both his -^ - v 
-family doctor -and Dr. Goodv/in’ agreed' on this. -- Dr; .Goodwin - - 
indicated he ’had ^released'.claimant to return to light- work 
as of November 1, 1976 , placing’only' a' restriction on his-;-,.-; 
work activities of no lifting' dr' repetitive bending. At 
that tirrie, claimant 'informed'.,Dr> Goodwin- that he intended to 
.retire■ under Social 'Security because of 'his -deafness,. The .... 
evidence indicates that .although 'claimant has 'not re’tul?ned\“" 
to work, -his activities at-home! indicate-he has a tolerance? 
for activities, consistent with 'light' employm.ent. 'He is able-- 
to work in the yard,- take care of the .garden, maintain his ; 
car and truck and' to cup wood 'with "a power saw. .

tit is not questioned that .employment possibilities 'for claimant are very limited,-however]' .they are not, -by any . ■; 
means, completely-* foreclosed. - .pr.URpllins listed a -number ; 
of jobs which he felt cl-aimant v;puld be capable of doing.
-The evidence indicates that' claim.ant has not attempted by 
any means available- to-him as.atdeaf-mute,to-communicate . - ' 
with his'employer about-.returning^.to work nor-has he.-looked, 
for. work in a furniture.-factoryv- nor searched'-fori-janitor-ial type employment. The only .idling that claimant has done is,-.- 
pursue .vocational rehabilitation and it is apparent from the 
opinions expressed, by .the doctors that claimant doe.s not- - . 
need to be . vocational].y’ rehabilitated to perform certain - ' 
types' o.f jobs. ' . ’ ' ' / _ ....
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The Board finds that although .claimant had suffered a 
severe loss of wage earning^.-catfci-t:/-.^ as a result of his 
industrial injury-, he is* not rpe~fmanently and totally disabled 
The burden is.upon claimant to prove that he- is no lonaer ab.le to engage on a regular basis .in a suitable-^ gainful • 
employment and that proof includes evidence that he has 
sought out such type,of einploynient.. • In-, this' case claimant, 
has not sought f urther • employment; in f-act, he has retired.
He .voluntarily left his job-to receive Social•Security' 
benefits. • ' - ' • . •

The Board concludes that although cj.aimant is not . --
permanently- and totally disabled he is entitled to a sul:)stan- 
tial award and that he was '.not' adequately compensated by the 
award of 64° for 20% unscheduled- low back - disability- granted 
by- the Determination.Order. Therefore, the- Board increases 
that award to 24 0 °. which represents 75% of the inaximurr. 
allowable for unscheduled disability.

■ ORDER '
•

The-order of the .Referee,-dated Januairy 4 , 1979,.is 
modified.

m
-■ -Claimant is awarded .240° of - a-maximium of 320° for 75% 

unsched-uled low back disability.--. This award is in lieu of. 
the -award of. com-pensation.-for pennanen't -total disability 
granted b.y the Referee’s order which in all other respects- 
is affirmed.

WCB CASE NO. . 76-6215 August 15, 1979
TKOriAS E. GALE, CLAIRANT 
-Charles Paulson, Claimant's Atty. 
Keith D. .Skelton, Defense Atty.' 
Request for .Review by Claimant

Reviewed by Board Members Phillips and .-McCallister.
Claimant seeks review by the Board ..of. .the " Referee ' s 

order which' affirmed the defendant's denial o-f claimant’s' 
c-laim- for - compensation for an. injury sustained cn.or, abou 
March 1, 1974-.

m
The sole issue, before the ..Board is whether claimant. . 

suffered a corn.pensable injury on or about May 1, 1974. The - 
claim was initially s^ccepted and compensd";tion was-paid. The 
claim was-closed by a -Determination Order dated November 12, 
19.76; however, ■ on August 8-, 197-7 the defendant- denied-cj.-aim-- 
ant's claim from tbe beginning.
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The; Referee found that claimant was not a crediblewitness and he. did not-believe tine; injury could have' occurred 
as de"scribed by the claimant. he -di(l, find believable evidence that claimant was unloadiing* sacks pf‘ cement on a windy day . 
and thereafter complained’ of babk nain; this activity'may - 
have taken place either .on February ;28 or March 1, 1974. ‘
The Referee felt this evidence; apparently supported claimant's 
contention. • ■ 'tl ‘

The ^Referee concluded that although there -was' evidence
that claimant-had lost sbme'tim< trom wo; 

1' ‘k prior to ' his
resignation on April 4,'1974!the probability that it was 
•necessitated by his back •'’inj ury-’'was* not as strong as the 
probability that -it was occasioned* by his abdominal • complaints 
?Ie stated that although -claimant:! may' have had some back- pain 
while working'on- or -about ‘ March^ Iv' 1974 that would not 
constitute a' compensable industrial ^'injury unless it resulted 
in claimant losing time 'froirt wbr)<' or Incurring medical 
expenses and there was ‘no’'persuasive evidence in' this case 
that- claimant's back comolaints ’were related-to'any event-on 
March 1/--1974. ' "I > f • ’ V •

O

The medical evidence consists basically of reports from 
Dr.^. MacHaffie and Dr. Petrcsky. Bqfh doctors based their 
opinions on. history related*’to' tne'mi-.by claimant and because-- 
the Referee found claimahtunot to, be'credible . he concluded

• -that . the opinions ..expressed'by each doctor could not.be 
accorded weight.- He affirmed the’'denial. .

O

The Board, on de novo review, concurs in the conclusion 
reached_ by, the Referee.' This concurrence is based solely 
upon claimant's ■ failure to-meet his burden of proving, that . he had suffered a compensable injuryl

The .Board fails to understand why this,--case, which 
involved a simple question -of• compensability, should have 
taken so long to hear and also why such .an abundance of evidencewholely- irrelevant -andpimmateri-al to- this -case was 
allowed into the.record'by the.Referee. The Board also, 
finds that the Referee, actedb in j'udiciously in' resortlhg .to 
the type -of personal ccmm.ent contained in his Opinion and 
Order. • ■ . -

f k , . .

ORDER
The order 

affirmed.
of the .Referee, dated September 20v 1978, is

O
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m
SAIF CLIAM NO. YB 127220

STEVEN E. HUTCHESON,
Galton, Popick & Scott,' ClaiiTiar.t' s Attys . 
SAIF, Legal Services, Defense Atty. ; 
Own Motion Determination' '

August 15, 1979

Claimant sustained a 'compensable -injury on June 7,
196,5. His • claim-file- apparently ;-'n'as..;been misplaced • but the 
Board has assumed that i^i's'-'claim ;i^3'’s been closed-and his 
aggravation; rights have expired. ,..... ■ ^

On July..6, 1978 claimant requested thcit his claim be -.- 
reopened, based on medical reports by Dr. Coletti and a 
hospital report which indicated he V7as hospitalized on 
■September 30 , 19 76 for a i.umbar myclogroJiu The,:Board> by its 
August 23,- 1978 order, reopened claim.ant' s claini.

Claimant returned to work-on .October .25 , 1976. On 
January 8 , 1979 he v/as seen,;by Drp -Coletti regarding his- 
back condition.The .doctor -recommended -claimant 'return, to 
work as soon as his symptoms -abated.- Ho did not see Dr. 
Coletti again until May' 30 , 1979 at. which - time the- doctor 
found him'to be completely asymptomatic.'. He noted only that 
claimant occasionally -had low’ back- pain--with excessive •; 
activity and som.etimes had left leg radiation. --H'e was. -. 
considered to be medically stationary without any ' - -- -
significant residuals. .

On June •'7 , 1979 the Fuiid requested a 'determination of 
claimant's present disability. The Evaluation Division 'bf 
the Workers' Compensation 'Department recommended claimant be 
granted - additional time loss benefits, from September 30, 
1976-through October 25, 1976 and from January.8, 1979_ 
through May; 30', 19 79 , less .time worked. . .h . -

m

The -Board, concurs
ORDER

Claimant is hereby granted'comperisation ■ for temp'orary - 
total-disability from Septem.ber 30 , 1976- through October 25 
1976 and from Janua-ry 3, 1979 through May 30 , .1979 , less 
time worked. • ' - , .
^ i -Claimant's attorney has already been awarded--a-- -• .
reasonable attorney's fee by the 0-wn Motion Order of: A.'iguc;-t 
23, 1978.
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August 15, 1'979• ^ • ••'WCB CASE'-NO. •78-.4344
4 r - i s

1 ‘ ' ' / ' ^^MELVIS JOHNSON, CLAir^ANT i /
Robert J. .Thorbeck, Claimant's Atty. 
Dean M. Phillips,- Defense Atty. > 
Request for.-Review by Employer •

Reviewed by Board ••Meiribers;' Wilson, Phillips'and McCal- 
lister. ■ . ‘ - ■ ' - ' . ' ‘ i -

The employer seeks' Board review of the Referee's order • 
which directed it to accept’claimants claim and provide 
claimant' with’ compensation^ as provided by' law, unti-1 the 
claim is closed;- to pay 'claimant • an ' additional compensation, 
equal to' 25% of any compensation fqr-'temporary total dis- ' . 
ability due ’•from June 2,8“ untilwJuly' 31, 1978', not' to. exceed' 
$200, and to pay claimant'-‘s ‘ a ttoihey $900 as a 'reasonable 
attorney ' s ' fee-'for reve’rsing ' the de'nial and a’n additional 
$50 for his services in' securing additional compensation 
for temporary total disability','imaking a total, attorney's 
fee of $950- r! ^ , . ■ ' ■

-'The majority ’of the Board, after de novo review agrees 
with all of '-the findings and’ conclusions reached by the Ref- 
'eree/ -however/ it ‘feels • that the award of -attorney's fees is 
excessive- and that claimant' s- attorney is entitled to a total ^attorney' s fee award'of $750'l ' In all'other respects, 
the majority of the Boardiaf firms and adopts as-its-own .the 
Opinion and Order of the' Referee’, a’ copy of which is. attached 
hereto and, by tinis _ reference , J made a part'hereof. , ■ ;

" y--- ' ■ ORDER ■ '■
The order of' the Referee, dated February 28 , 1979., is . 

affirmed except for the award of attorney fees which is re-', duced from $950 to’$750.' " ‘ •

Claimant's attorney is hereby granted/a. reasonable at
torney's fee for his services ih'.’connection with this Board 
review ‘in-'the amount of- $250 payable by the'-carrier.

Board Members McCaliister dissents as follows:
! ■ • ’ f • •

I would reverse the Referee and approve the denial.
The medical evidence in this case clearly establishes 

the gonorrheal bacterial' infection and the ^dissemination 
of the.bacterial infection' throughput the body system is not 
related to the claimant' s:\employment. The dissemination of the infection and the- occurrence-tor''septic arthritis is des
cribed by Dr. May as 'a'common' (brdinary) sequalae or conse
quential result of a .gonorrheal 'bac'terial infection. He 
testified it was not a usual consequence but nonetheless a 
common consecruence. Ar.‘ inference’ can be drawn that the 
pustule on the thumb was al’so a' common finding in such cases.

m



TOT

<9
The argument then,'is hot whether the 'infection pre-existed 

nor whether the systemic dissemination would occur but v/here in the body the intectiorv .woui^;f®s'ett-le" . The tact it settled, 
in part, in the cJ.aimant's right ankle and. ,c?-used the septic 
arthritis .was , according to Dr. May, n'ot unusual but a common 
and the.refore ordinary result' of gonorrheal, infection.

m

The infection having settled- in the claimant's right 
ankle caused septic arthritis. .The septic arthritis ran 
Its natural course. • '

ORS 656.802 {1) (a) defines an occupational disease as 
"Any disease or infect.ion which arises out of and in the 
scope c^f the employment, and to which an.'employee is not , 
orginarily subjected or exposed other than duri.nn a per
iod of regular actual employment therein."

The mevdicai evidence herein, when taken .In.total,' sup
ports a finding that the gonorrheal bacteri al’ i rifection 
set up a sequence of events., the ^.consequences of which can
not be distinguished from that which the claimant would 
ordinarily be subjected ,or exposed' in the course of day 
to day activi-ty.

9
- Dr. May, at page 23 cf his deposition', stares in part:

" c , . but at the same time we were able to bring him in,
put him at bed rest, start him cn antibiotics, drain that . 
ankle multiple times like we did. He was able to get full 
recovery.of. that ankle and, as far as I am concerned, he 
has got a good a:ikle." ’ The Court of Appeals in -the b'eHer 
V. Union Carbide and Stupfel v. Edv/ard Hines i.umber Company 
cases has provided direction and definition in cases such 
as this one. Temporary vrorsening of pre-existing condiiiions 
are not. com.'pensable . In this case the medi cal evidence 
supports a-finding of temporary worsening and when the med
ical. evidence is view-ed in a totality of sequencial conse
quences supports a finding that the condition for which com
pensation is claimed was pre-existing.

1 find the septic arthritis is not compensable.and 
v/ould reinstate the employer/carrier' s de_niai.
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« CLAIM NO.•
ARNOLD REYNOLDS, CLAIMANT 
Own Motion Order

C604-13353REG August 15/ 1979

On June .1, 1979 claimant requested the Board to exercise 
its own motion jurisdicticn-'and reopen |his cia-im for an 
injury sustained to his right ishouider on February. 16, 1972.' '• 
Claimant's aggravation rights have’expired. On,June 5 the 
Board advised-the claimant-'it wouid”nG'ed current medical'

' ' ■ • , f • I. •evidence to indicate whether•claimant's'condition.had worsened 
since ”the - last closure of the' claim-and whether the worsening., 
was attributable to his ,19 7 2:>-injury. ' ’ , - . - . ,

' ' • u-Dr. Berselli- sent a report to the Board, dated July.7,. 
1979'which indicated he had- .seen claimant on March .1, 1979 
for complaints of i.ncreased pain in his shoulder. An arthro- 
gram was negative. Claimant'was refjerred to-Dr. Langston 
who diagnosed residuals of a previous•operative procedure 
and functional overlay. Based! upor/-this, Dr.- Berselli felt. ... 
surgery was not indicatedf’at that time- ;

*0n July 16, 1979 the Board forwarded-a copy of Dr. Ber~ 
se-lli’••s letter to the carrier.-'and asked it to inform the •
Board of its position within-20 -days'.' tOn July 17 Dr. Berselli 
advised the Board that claimant' s disability commenced on-,'_ 
April,1 , 1979 and he was nod'po, worK ' Uptil further, notice. -,
He felt claimant"was a good'candidate'for vocational rehabil
itation . ■ - s ^ ,

On July 30, 1979 the, carrier indicated it.would oppose reopening- unl'ess, 'at some I'ater' datd* 1 claimant became- enrolled 
in a" program of vocational re,habili,-tahibn.

. ■" The Board, after thoroughly considering- the medical' 
evidence before it, concludes’’ that 'claimant's claim should 
be reopened as of April l,dl?79, based on the evidence that 
his condition has worsened since the la^^ arrangement'or 
av;ard of compensation and 'this- worsening, is attributable’ to 
claimant's '1972 industrial injury!’-

m

ORDER
Claimant's claim is hereby'remanded to the carrier for

'as provided by law, 
the .claim is closed

pursuant to ORS 656.27

Claimant’s claim is nerepy remanaea acceptance and payment of cpmpensatiph,’' 
commencing on April 1,. 1979 ,i-and until t
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m ROBERT G. ROSE, CLAIMANT' ; 7^ 'iu Emmons, Kyle, Kropp & Kryger’,'' ' ' ' !
Claimant's Attys. •

SAIF, Legal Services, Defense Atty.
Own Motion Determination

SAIF CLAIM NO. YC 431525 August-15, 1979

m

claimant sustained a compensable injury to his right 
thumb on April 4, 1973. Surgery was. recommended at that 
time but' not carried out and-'the claim was first closed on- 
February 8., 15 74 with an award equal to, 40% .loss of the ' . 
thumb. His claim was reopened and . the' recommended surgery • 
was performed in September 1975. The claim was again closed 
on July 14 , 1976 with ,no additional permanent disability 
award'. When the internal fixation wire was removed 
claimant's claim was again reopened and closed in-1977 with- 
no further award.

By a Board's Own Motion Order, claimant's claim was 
reopened as of March 20 , 19 79', the' date claimant-'underwent 
surgery perform.ed by Dr. Ellison.,-’ Dr. Ellison indicated . ■ 
that claimant's condition at thatftime was related to his 
1973 industrial injury and that the prognosis was good. .He 
•felt claimant would be able to return to work on April 15, 
1979, In a.phone conversation with the carrier,-Dr. Ellison 
indicated claimant’s physical impairment was not. increased ■ 
as a result of the recent treatm.ent.

On May 24, 1979 the Fund requested a determination of 
claimant's. present disability. The Evaluation Division of 
the Workers' Com.pensation Department recommended that 
claimant be granted compensation for time loss only from. 
March 20 , 1979' through April 14 , 1979, less time worked.

The Board concurs
ORDER

Claimant is hereby granted compensation for temporary 
total disability from March 20, 19-79 through April,14 , .1979, 
less time worked.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee rC sum. equal to 25% of the increased ' 
compensation granted by this order,' payable out of'said 
compensation as paid, not to exceed $750.'
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WCB CASE -NO. 7 8-72 6 8
i'-

August 15, 1979

DONALD :L.-- SCOVILLE, CLAIt^NT 
Fred Allen, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

#

Reviewed by Board MeiTibers Wilson, Phillips and McCallis-
ter.

' The State Accident Insurance Fund requests .review by 
the. Board of the Referee's order iWhi'ch, directed it to pay ^ 
claimant compensation for'l"temppraryf.total disability and 
medical' expenses only arising rffom' his industrial injury 
from July .21 , 1978 until he retufns'}'to work or is released 
by his doctor to return to wp'rk.‘|' ’

The issue is compensability.
' Claimant, a 37-year-old cook, worked for the employer
as a dinner cook. . His .regular sfm from 4 p.m. -until
midnight. He did not work Wednesdays and Thursdays of each 
week . * '

Claim-ant filed a report for an industrial injury on
August 12, 1978, stating 
and out for about tv;o or' 
went out". On, August 31,

that’his ’back had been
three ;weeks, on 7/21 
19'7’8. the-'Fund denied

popping in my back totally 
the claim.

.. Approximately seven 
claimant had suffered an 
for which he received an 
for unscheduled disability.

years before this alleged incident 
industrial' injury to his upper back award equal^to 10% of the maximum 

The 1-Referee found that from
that time until July 1978 claimant''was able to work although 
during that period he also suffere.d-'. low back problems, i.e 
his lov; back would "pop out" bu-i-' =;nnn rf^l-n-rn tn nnrm,would

Claimant testified that on Julv 21
soon return to normal.
he was working in 

at about 6 p.m.-the kitchen for the defehdant-emplover and __ _____ - ,___
he stooped over to pick up‘a| lettuce; core and upon straighten
ing suffered low back pain. ' He'said one of the other employ
ees in the kitchen helped' hirn''3traighten up'and he -report ed

the incident to the office 'managc.r who said she would work , 
his shift until he v/as able to .'get someone to replace him. 
Shortly thereafter claimant went''home' but returned to work 
the following day. He saici that h-is'back continued to hurt him after working several ,hoursland' he-quit. After talking 
to his employer and recommending'ialsgther cook, he left upon her arrival. This was on'a ijridayj.' -i The following Monday he 
saw Dr. Mang, a chiropractorV Fvi;ri6''has been treating him, since. Claimant said he feIt :■ much’lbecter now, that he has, 
been off work since July and'h<as' only recently been released 

partfor time work. -622-



The Referee found th'a't'bn July'l9 craimant had worked 
on his car and while bendincu.forward under the dash his back 
’’slipped out" and later " jxlpped‘-Ddck" as it usually did.
Claimant told an employee on that date thaf^he hurt-his back 
and that employee so testified at. the hearing. Claimant- 
testified he also had pain in his back on the 20th while 
working on his car,but when he returned to work on July 21, 
his back was not bothering him and he worked fine until he 
stooped to pick up the lettuce .core.

The Referee, relying upon the Court's in■Riutta v. Mayflower 
Farms, Inc. , 19 Or App 278 (1974) , found that claimant's 
work activity had produced a'temporary aggravation of claim
ant's back condition which originated approximately seven 
years earlier but continued to give claimant problems intermittently. The,Referee concluded that although claimant had 
sustained no permanent partial disability, nevertheless, the 
employer was responsible for time loss and medical expenses.
He distinguished the ruling in Riutta from the' Court's ■
•holding in Weller v. Union Carbide, 35 Or App 355, and 
Stupfel V. 'Ed.vard Hines Lumber Company ,.35 Or App 457,- 
stating that in the latter two cases the Court was considering 
whether or not there was a material and permanent worsening 
of claimant's condition to justify an award of permanent- 
disability and did not intend to find as not compensable 
payment of time loss and medical expenses in situations such 
as existed in the‘case before him. '

The' Board, on de novo review, finds no evidence that 
claimant's present condition is any worse than it has ever 
been. If claimant did exacerbate his back condition, it was 
as a result of working on his car during his days off fromJ 
work. The evidence clearly- indicates that for the past' ' 
seven years claimant's back' has-been "popping in and'out" • 
with some frequency and yet claimant has continued to be 
able to work under those conditions. There,is no evidence 
that since -the incident' of July 21, '1978 these episodes 
became any more severe or caused claim,ant any more disabling 
pain or lasted for any greater length of time.

The Board concludes that there is'no evidence to justify 
a -finding that claimant's condition was materially and 
permanently worsened by bending over to pick up the lettuce 
core on July 21, 19-78. The symptoms which claim.ant experienced 
at work on July 21..were' symiptoms of his prior back condition' 
which had been aggra,vated by claimant working on his 'car 
earlier in the week. These sym.ptoms are not compensable, 
therefore, the denial by the Fund on August 31,,1978 should 
be upheld. . ■ • • . • .
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ORDER
The order of the Referee,, dated February 20 , 1979 , is •

reversed.
The denial by the Stare Accident:, Insurance Fund, dated 

August. 31, 1978 and relating to -claimant's claim for an alleged, industrial injury on July 2*1 , 1978 ,, is approved. ,

August -15, 1979SAIF CLAIM NO. DC 169055
JOSEPH SMALL, CLAIMANT
SAIF, Legal Services, Defense Atty,
Own Motion Determination' ' ;

Claimant sustained a compensable injury to his left arm 
on January 2, 1969. After the initial treatment,•surgical 
rem.oval. of-the olecranon bursa was done. Later diagnoses 
were epicondylitis and ulhar-'paisy. , -The claim was first 
-closed on June 4, 1970 with, compensation for- 15% loss of .the 
left arm. Subsequent awards'.gra-hted claimant a total of 96° 
for .50%. loss of, the left arm.

Claimant is presently complaining of .weakness', pain and 
sensory loss throughout the .entire le-ft upper extremity. He wears a ^plastic brace ondhis *arm most of the time. In both 
the letter' reports from Dr. Dericks and Dr. Adams there was • 
no evidence of any significant treatment and no indication 
that claimant's condition had ■worsened ' since. the last award 
or arrangemient of compensation.f *I ’ . .The Evaluation Division of the Workers' Compensation 
Department recommended that : the claim for aggravation be ■- 
denied. ' . ■

. The Board, after thorough consideration of the medical 
evidence before it, agrees and it concludes that claim.ant's 
request for own motion'relief•should be denied.

IT. IS SO ORDERED.' •. . '.
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August 15, 1979

m

m

GERTRUDE M. WOOD, CLAI^1ANT ' ' ■■
Rask & Hefferin, Claimant's Attys. 
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys. 

Request for Review by Claimant 
Cross-request by Employer ,

WCB CASE NO. 78-7784

Reviewed by Board Members Phillips and McCallister.
Claimant-requests review and the employer cross-requests 

review by the,Board of the Referee's order which approved 
the Determination Order dated September 27, 1978 whereby 
claimant was awarded 32° for 10% unscheduled low back dis
ability. The claimant contends she is entitled- to a greater 
award. The employer contends that the Referee erred in 
refusing to admit exhibits tendered by it under cover of its 
letter dated February.8, 1978.

•• Claimant,- a saleslady 52 years old at the' time of the 
hearing, bruised her left knee and sprained her left wrist 
on March 1, 1976 v/hen she tripped over a 'display shelf and 
fell to the ground. Claimant had. been employed in the 
employer's Portland retail store for five-and-a-half years. 
She was seen at the emergency room at the Portland Adventist 
Hospital where it was indicated she would be cff'tv/o or' 
three days. Claimiant returned to work after a lapse of four 
days and the wrist and knee pain resolved but she became 
aware of pain in her lower back.

Claimant continued to work until September'l5 , 1976 . On 
Septenber -8 she had visited her family doctor, Dr. Irvine, 
seeking relief for her intermittent back- pain.

On March 29, 1977 Dr. Irvine reported that he had seen 
claimant several times since September 8 and that she 
continued to complain of pain in her low back- and in'the
left buttocks, thigh and le^ He thought, because she
appeared to.be improving, that she might be able to return 
to work on October 18, 1976, however, on Ocrober 15, 1976 he 
found she could not .work because she could- not • stand.long 
enough.

In November. Dr. Irvine made arrangements for claimant 
to have a back evaluation at the Callahan Center where she 
was advised to return in one month and not to return to 
work. The last time Dr. Irvine examined claimant was on 
March 1, 1977. At that time she told him that she had been 
examined by Dr. Case, an orthopedist, the prior week at the 
request of her. employer.
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It was Dr* Irvine’s impression that claimant had a 
chronic low back strain ahd^ decChera Live ' disc disease at L5-

• 'i l,.‘ , *SI with nerve root irritaLioh on'ithvS left. He felt claimant had. a-permanent partial. disability'iassociated with her 
iniurv of March 1, 1976 and itHat" she- had made very little
progress on- -conservative'medical management• He fe It that • 
neurosurgical -intervention might oehnecessary in the future.
He referred her for iob ■ rht'faihina'‘and stated she could not 
do any type of work which required lifting, stooping, prolonged standing or si'titingi“; ; |

■ I 1.1. ;On March 29 , 1977 Dr. Irvine advised.the employer' that 
he had reviewed the orthopedic.^ consultation report of Dr.Case, dated February 2l!,‘'I977'' substantial
agreement with his report. *'However', ha did have some 
reservations/ e.g., he questibned‘'Dr. Case's conclusion that 
the obliteration of the’flumbosacraL| disc space was present 
at the time claimant fell .'pg Marcrhl 1, 1976. • Although such 
problem may have developedtovefit ar period of time there is no 
documentation of, it and' evenbir ’ i t'.had been pre-existing it 
certainly was aggravated" byl’ner injury on March 1 , 1976 .
Dr. Irvine also disagreed’’wijth : Drd ; Case'.s belief that claimant lacked desire to return|tp^work. Dr. Irvine has 
known and treated claimant: vlonger.^ .than Dr. Case and he felt 
she was being perfectly'■hpnest’lafidf realistic in recognizing 
that with her present disccmrort:' she would be unable to 
return'to her former iobf;’t-He-:ful'lv concurred in-.claimant s 
assessment of her ability td!’retufh to her former employment.

I ■ 1 i
' j.On August 22, 1978-Dr. . Wells, an orthopedic physician, 

did a closing evaluation-*of claimant's condition. It was 
his impression that she. had a degenerative disc disease 
associated with degeneratiye^iartHros-is of the lumbosacral 
junction, degenerative ciisg'‘:cl;iseasef,in the lumbar region.
Ke felf' the claimant wouldrhaye--jgphavoid activities which 
■required bending, ^stooping ,!-ip,usningV pulling and so forth-.
She would also have to avdid^ heav'.fHiifting but as long as 
she' remained within such' ‘restriction’s she would be able to 
carry on some sort of remunerative' activity. He concluded' 
by saying claimant was.'madi'cally^stationary but not vocationally stationary . M ‘ ■

#

' On September 21, 19 78 the claim was 'closed by a' De
termination Order which awarded'claimant compensation- for 
temporary total disabi1ity ' from September 15 , 19 76, the date 
claimant ceased working, anci:"untii^'August 22 , 1978, the date 
Dr. Wells found her' conditionftc be, "medically -stationary.
The. claimant v;as also awa.rded' 32^^ for 10% unscheduled low 
back disability. The cTalmaht: appealed this Determination 
Orderm ’

almant apnealed this Determ.ii 
" - " ‘ ^ 1.- ; i-
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The employer failed to notify its.-defense counsel-of 

the hearing and, therefojre, was'„ not represented before'the 
Referee on. January 24, 1979 .is^t:6\^.’ever ^ there was substantial 
correspondence between the employer's counsel 'and the 
Referee subsequent to the hearing and also statements made 
by the Referee at the hearing ‘which indicate that the 
hearing was to be held open to allov/ the employer's counsel 
to present such evidence as it desired and presumably to 
allow both counsel closing arguments if .so desired.

The employer’s counsel was furnished a copy of the 
transcript and did write a letter of transmittal to the 
Referee, dated February 8, 1979, which submitted 11 exhibits 
all'of which were objected, to by claimant. The Referee 
refused to receive these exhibits in evidence, and without 
any further explanation, apparent on the record, he closed , 
the hearing on March 1, 1979 without allowing'closing 
arguments. ' ' .

The Referee found that, "Under 
allowed by claimant this award seems 
affirmed the Determination Order .v ‘

the
at

facts and evidence 
least fair". He

The Board, on de novo review', agrees with the Referee's 
conclusion that the award granted- by the Determination Order 
was adequate compensation for claimant's industrial injury..

The actions of the Referee in refusing to accept the 
employer's exhibits ’ and' summiarily closing the case appar
ently misled both parties or, at least, the employer. The 
employer's attorney had stated that he had additional., 
evidence.to introduce.

it was’ not until January.29, 1979, five days after the 
hearing, that the defense counsel received the com.plete file 
from the employer v;hich enabled it to file a response and to 
proffer an indexed group -of documents generated through the 
course of-claims management,'. At that time the defense ■ .• 
counsel stated he would not officially offer the documents

until he had received the transcript of the proceedings and 
had some idea of what docum.ents had already been offered by 
claimant's attorney. The Board finds that the employer's 
action in failing to advise its counsel of the hearing in a 
timely matter so that he might appear in che employer's 
behalf and present th<?:ir case was inexciiseable. Neverthe
less, the Board assumes that the absence of defense counsel 
from the.hearing was-not the basis for the Referee's refusal 
to accept the exhibits offered in behalf of the emipioyer's 
case. The .Board suggests that when a Referee clearly 'indi
cates that the hearing will be held open-,and docs not set 
ciny definite date for its closure, that he will not close 
the hearing without written notice to both parties with- 
adequate time for each to respond thereto.
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The Board finds the Referee- should have admitted the evidence submitted by the’ employer. The evidence is mater
ial to disposition of the case.and the employer '.■/as led to 
believe that the record would be held open for proper intro
duction of its .evidence. The evidence is admitted into the 
record. ‘ ‘ • '' ' •

O

ORDER■
The order of the Referee', dated March 8 , 19 79 , is af

firmed.

WCB CASE NO. 78-8365 August 17, 1979

JACK F. CERVETTO, CLAIMANT . _ _ ' .
Pozzi,- Wilson, Atchison, Kahn

& O'Leary, Cliamant’s Attys. , ' ' ,
SAIF, Legal Services, Defense Atty.
Request- for Review by the SIAF. J

Reviewed by Board Members V.’ilson and Phillips.
The State' Accident Insurance Fund seeks Board review of 

the Referee's order which set'aside its denial dated September 
22 , 1978 and "remanded the matter.to the Fund with instructions 
to accept claimant's claim for the'May and December 1978 
episodes of treatment.

i . •The issue is compensability of the claim for aggravation.
The facts are correctly set forth in the Referee's 

Opinion and Order, a copy.of which is attached and, by this 
reference, is made a part of tHis order.

The only medical evidence in the record is the testimony 
of Dr. Won who causally connected the May and December 1978_ 
episodes to the industrial injury 6‘f August 1977. ' y •

t .The Referee -concluded that-claimant had met his burden; 
of proving that he 'was entitled to, benefits on the basis of 
aggravation, hov;ever, claimant has not sustained any' time 
loss from the date of the industrial injury in August 1977 
to date,-therefore, it must be'considered as a non-disabling 
claim.

The Referee ■ declined to av/ard penalties but because 
claimant prevailed on a rejected claim he was entitled to 
have his attorney paid a reasonable fee by the Fund.- He 
awarded a fee of $550. ' I . - ■
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m
The Board, on de novo review, agrees with the conclusions

reached by the Referee in-his order.
' ■ *

ORDER
The order of the Referee, dated March 20, 1979, is 

affirmed.

WCB CASE NO. 78-7892
MARY JOAN CROFT, CLAIMANT 
Doblie, Bischoff & Murray,
Claimant’s Attys.

Lang, Klein, Wolf, Smith, Griffith 
& Hallmark, Defense Attys.

SAIF, Legal Services, Defense Atty. 
Order On Motion To Dismiss

August 17, 1979

On June 29, 1979 the Referee entered his Opinion and 
Order in the above entitled matter. On July 30, 1979 the 
Fund requested review of the Referee's order.

The 30th day after the date of the issuance of the Ref
eree's order was July 29, 1979, which was a Sunday, therefore, 
the request received on‘the following Monday, July 30, was 
timely and the claimant's motion to dismiss said request 
should be'denied.

IT IS SO ORDERED.

August 17, 1979WCB CASE NO. 76-4769
KALLIE M. DUGGAN, CLAIMANT 
Galton, Pcpick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Reauest for Review bv Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant.seeks Board review ,of the Referee's order 

which approved the Fund's denial, dated September 10, 1976, 
of claimant's claim for aggravation and found that claimant 
was entitled to no award for permanent partial disability. 
The order further allowed the Fund to set off compensation . 
already padd against any future awards for permanent partial 
disability.
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t ra i xT e J ■ . ‘ ? • • ?, •r.i v;

.Claimanton December 26, 1 
injury to’her right shoulder whi 
Dr. Edmundson diagnosed a 
were negative. However, 'claimaxn. 
December '29 , 19 7 3 to January 
medical treatment for her- physic 
evaluated from a psvcholocical’s 
was closed by a Determination Or granted claimant appro.ximately' s 
temporary total disability and -1 
shoulder disability. ‘‘ ' 1

1974 
al ' 
tan 
der 
i .X .*

, suffered a compensable 
lifting a roll of brass, 
right chest; x-rays taken 
as hospitalized from 

After receiving 
condition and also being 
dpoint, claimant's claim 
dated July 5, 1974 which 

months compensation for 
for 5% unscheduled right

Claimant appealed the adequacy of the Determination 
Order and a hearing was held before Referee McLeod who, by 
an order dated August.28’, 19 set aside the Determination
Order in its'entirety and •direct.ed payments for temporary 
total disability be resumed'as -pf' June 18, 1974. The Fund 
requested review and on (June'28*, 1S76, after de novo review 
the Board issued its Order on Review reversing the Referee 
and reinstating the disputed Determination Order. This 
order was affirmed by the circuit c.purt for Hood River 
County and also by the Oregon Court' of Appeals.

#

Claimant 
doctors.

;reatment from variouscontinued to receiveThe medical bills! invcl'ved- together with entitle
ment to compensation for ’ temporary' tiotal disability were the 
issues before the Ref eree ’ qh'’Ncyember 27, 1978. Additionally, 
claimant requested a hearing on the (propriety of the Fund's 
denial on September 10, '19^6 of 'her- claim for aggravation.

The Referee found that the Fund had proven that it ‘had 
paid all of the, medical'bills a.ndi'there was no issue relating 
to medical treatment or penalties and attorney's feeS' for 
delay or resistance of payment. He: found that the problem 
was a '"mix-up” between prb .Cherry'^and the Fund regarding the 
possibility -of a consultation' by' Dr. Cherry with another 
doctor of his choosing. i ' n •

On the Fund's denia.L of claimant's claim for aggravation, 
the Referee- found that it was.,-; ". . . apparently based on
Dr. Cherry's letter of June^23, 1976 'which does not appear 
in the exhibits. A letter from Dr. Cherry' does appear dated July 23, 1976 ". • . • /
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He found that the. preponderance ot the evidence was 
that all of claimant's problems.were psycho-physiological or 
psychosomatic and that her'''eme'yional;:problems proceeded her 
industrial injury. The report- from'the Orthopaedic Consultants 
had stated that there was -no objective evidence of orthopedic 
or neurological deficit and therefore no disability rating 
was indicated. The Referee found that this report .from the 
Orthopaedic Consultants was based upon an examination dated 
August 25, 1976 and mailed August 30, prior to claimant's 
request for hearing. The Board did .not have the benefit of 
this report when it affirmed the Determination .Order dated 
June 28, 1976 and the Referee found it reasonable to conclude 
that had it had this medical evidence it would not have 
reinstated the•Determination Order.

Claimant also contended that the Fund terminated payment 
of.compensation for temporary total disability on August 17, 
1976 although it did not deny the claim for aggravation 
until September 10,. 1976. The Referee expressed his opinion 
.that claimant had used this minor vehicle, i.e., the indus
trial injury of December 26 ,- 197 3/ to gain medical examina
tions and treatmients at the expense of the Fund and long 
periods of payment of compensation for temporary total 
disability, which he considered as a windfall, to now complain 
about 24 days of compensation for temporary total disability.

He found the complaint was de minimis and that claimant had 
failed to explain why relief on this issue was not requested 
at either the circuit court or Court of Appeals level. He 
set aside the Determination Order and approved the denial of 
claimant's claim for aggravation.

The Board, on de novo review, finds that the Fund's 
denial of Septemiber 10, 1976 relating to claimant's claim 
for aggravation was properly approved by the Referee.
However, the issue of the Determination Order dated July 5, 
1974 is res judicata and the Referee had no jurisdiction to 
set aside an award which has been approved by the Court of 
Appeals.

Claimant filed a claim for aggravation on .July 23,
1976. .The carrier paid temporary total disability from July 

'6 to August 17, 1976 and then ceased payments, but the claim 
was not .denied by the Fund until September 10, 1976.’This 
constitutes, in the Board's opinion, unreasonable delay in 
the payment of compensation. Therefore, claimant is entitled- 
to "interim compensation" for the period between August 17, 
1976 and September 10, 1976 and to an additional award of 
compensation equal to 15?> of the amount, due claim.ant between 
the aforesaid dates and the Fund should pay claimant's 
attorney a .reasonable attorney's fee.
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ORDER
The order of the Referee, dated December 5, 19.78, is 

affirmed only insofar as it approves the State Accident. 
Insurance. Fund's denial of- Septemt)G.r 10 , 1976.

Claimant is awarded "interim, compensation" from August 
17 , 1976 to September 10 , 1976 anid additional compensation 
equal to 15% of that sum as >a penalty for unreasonable .delay 
by the Fund in accepting or denyingbclaimant's claim of 
aggravation. ' ' • .

Claimant-'s attorney is awarded as • a reasonable 'attorney'-s 
fee the sumi of $250 payable by the' State Accident Insurance 
Fund pursuant to the provisions' of ORS 656.262 (8) and .656. 382,

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board feyiev.? the sum equal to-25% of 
the additional compensation for temporary total disability 
awarded claimant by this‘order, payable out of "said additional 
compensation as paid, not to exceed'$750.

WCB-CASE NO. 78-4135 August 17, 1979
GLENETTE K. ELLER, CLAIMA.NT ’ - . •Robertson, Hilts. & Huycke,'Claimant's Attys.
SAIF, Legal Services, Defense A.t-ty*. •
Request for Review by t!he SAIF

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund seeks review by'the 

Board of the Referee's order which directed it to pay claimant 
48° for 15% unscheduled upper back and head disability.

The issue is extent of perm.anent partial disability.
- On March 11, 1977•claimant suffered a compensable 

- injury which consisted of a strain of her upper back, v/hile employed by Harry and Da-vid."' On’June 7, 1977 Dr. Weinman, 
an orthopedic physician,' who -had been treating claimant upon 
referral, .from, her family doctor, stated that it-was his ---- 
impression -that this was a--reac-fivation. of an-old chronic 
cervical strain with localized- mild fasciitis in the upper 
shoulders, bilaterally. He felt.: plaimant could work as of 

. August 2 but she should not dp'any.lifting above' her shoulders 
Claimant worked for two days ’but was unable to continue because of severe neck oain ahd'"'headachGS.'
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Dr. Maukonen, a nGuroIoaist, examined claimant on. 

September 30 , 19 77. Claimant ^vas.;-yiven conservative care 
but obtained no relief therefrom and.was referred to Dr. 
Fried, a psychiatrist, who agreed that claimant v.'as a good 
candidate for the "eciectic" approach which included relaxa
tion therapy, .biofeedback and limited use of m.edication. 
Claimant completed tJiis course and on Marcli 20, 1978 Dr. 
Fried stated there was no gross psychopathology.

Dr. Maukonen exarndhed claimant on March 22 , 1.978 and 
reported on April 3, 1978 that he had no plans for any 
farther follow-up for clairaant and had left her in the hands 
.of.Dr. Fried who apparently, in the opinion of.Dr. Maukonen, 
had reached an impasse in attempting to treat her or get her 
back to work.

O

Based upon this report, the claim was closed by a 
Determination Order dated April 20, 1978 which gave claimant 
compensation for temporary total disability from March 14, 
1977 through March 30, 1978, less time worked.

Subsequently, Dr. Weinman indicated in his report of 
Aiugust 3, 1978. that claimant had recovered with no permanent 
residuals.

On September 22, 1978 claimant was referred to the 
Orthopaedic Consultants who stated that because of claim.ant’s 
functional overlay and her -poor response to pain they did 
not believe she would be a good candidate to return to he.r 
former job. They felt that her current symptoms were not 
injury related. They found the total loss of function of 
the neck and upper back as a result of the injury was nil.

Dr. Maukonen did not agree with either the report of 
the Orthopaedic Consultants or that of Dr. Weinman but did 
agree with Dr Fried's opinion that claimant's problem>s were 
chronic- and stable. He felt she would be left with a' m.ild to 
moderate pain which would require treatment and that it was 
related to her March 1977 inju.ry.

The Referee concluded that the. weight of the medical 
evidence established that claim>ant's upper back and head 
symptoms were in j ury-related and v/ere permanent. He accord
ingly awarded her 48*^ for 15% of the .maximum! for tlie unsched
uled disaJ:)ility.
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The Board, on de novo reviev;, gives .more weight to • the 
opinions expressed by Dr. Weinman and the three physicians'- 
at the Orthopaedic Consultants than it does to' the opinions 
of Dr. MauJconen -and Dr. Fried. * Claimant had been involved "• • ■ • • I ■in a. car accident in 19,73'and -.at' that time she was treated by Dr. -Weinman.. In June 1977 ihe became her treating physician 
and, based upon'his previous 'experience with claimant, he 
made his diagnosis of June 7, 1977i ■ Dr. Weinman continued 
to treat claimant through March: 7,’1978; on that date he 
found that she was stable insofar'as her.upper back and 
shoulder problems were concerned.

Dr; Maukonen, who did not see claimant until September 
30, 1977, - six months after .the alleged injury, did not have 
much success in treating 'claimah-t; arid Dr. Fried, the psyc.hia- 
trist'Who treated claimant with'an "eclectic" approach, was 
unable-to discover any evidence of gross psychopathology.
The physicians,at the Orthopaedic. Consultants found no 
permanent residuals from' the/episode of March 11, 1977.

The Board concludes that claimant has no permanent’ 
disability as a result of the injury of March 11, ‘1977.% , ‘It'

- ORDER •; (

The order of the Referee, dated November 8, 1978, is 
reversed. . . ‘ •

The Determination Order,, dated April 20 , 1978, is 
reinstated. . '

August 17, 1979-SAIF CLAIM NO. WC 452508
RONALD M. FITCH, CLAIMANT
SAIF, .Legal Services, Defense Atty.
Own Motion Determination

Claimant,sustained a compensable- injury on July 13, 
.1973 while employed as a. fal'ler for Murphy Company.
He. apparently ■ recovered and his claim was closed on Oct- 
obe‘r‘24 , 1973 with no award for permanent partial'dis
ability. Claimant suffered a subsequent back injury 'on 
September 17,1973 which was processed ds 
After a laminectomy the claim was closed 
wi-th an award of compensation, equal to 5 
back disability. , . 'l
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•An -incident in 1975 was .deteriuined to .be an-agg.ravation 
of claimanc's July 1973 in jur'Vi.'r'ahd vanol:her laminectomy was^ 
performed. This claim was closed''bn- January/ 5 , 1977 with-an 
additional 10% award; this award v/as appealed and clciimant 
was granted an additional 15% for a total av;ard as a result-. 
of his June 13, 1973 injury'-of 8C -for 25%- unscheduled low 
back disability.

Claimant again aggravated this-, condition in January 
1979 and surgery for disc'removal was-’performed . ■ His ' recover-y 
was excellent and- Dr . Serbu found ho . ma jor--problems-on his--- 
final'examination. - Claimant returned-to sales.work on .March 
8, 1979 .

The Evaluation.-Division of the-Workers’ Compensation 
Department reconmended that claimant be compensated only for -• 
time loss -benefits from January 2-2-,- 1979 through March 7, 1979

The Board concurs.

m

ORDER .
.Claimant is hereby granted compensation for temporary 

total disability from January 22,-1979 through March 7 ,- 1979 ,
less time worked.

Auaust 17, 1979WCB CASE NO. 77-5854 
ROBERT GRAY, CLAI.MANT
Nicholas Zafiratos, Claimant's Atty.. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
The claimant seeks Board review of the Referee's order' 

which granted claimant an additional 48''^ for 15.% unscheduled 
psychological disability.

The issue is 'extent of ‘-disabij.i ty . Glaimant;-contends 
he”is permanently and totally disabled-under the provisions 
of ORS 656.206 (1) (a”}. The Fund contends that the Referee’*s' 
award of compensation was adequate. -
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Claimant is a 56-year-old, electrician v;ho has', an eighth 
grade education. He has Jhad''over 20- years*' experience as an 
electrician and few years *1 experience in- construction 
work. On October 4 , 1974 , wh'iie! he was lifting a coil of 
wire,- claimant sprainedihis backj. ■ .The claim was accepted 
and claimant received’ cohseryatiye treatment for nearly 
three years by an Astoria f^hysician:' .He 'also was treated 
orthopedic and neurologic specialists practicing in Portl 
It has been necessary to hospitalize claimant on various 
occasions for traction. ' . •.• .j-,' • . • • ^

'.t ... *Claimant has_ had several.■ prior .back injuries. One in , 
1964 required a laminectomy ancl fusion L5 to'SI. He also 
has degenerative osteoarthritis in. the upper lumibar .area and 
he had two heart attacks;'after jtne' industrial injury for 
v.’hich he received treatment', from-Dr.' Henningsgaard.

Following’his -1974 injury clairnant worked at a modified 
job as an electrician for' the, defendant-employer until July 
1976. He has not worked'since ;tiyat‘ time. Claimant has not 
received any medical treatment'fpr^approximately a year-and- 
a-half'although he still takes medication consistii 
Valium and Darvon.

by
ind.

iting of

A Determination Order, dated April 5,'1977, awarded 
claimant 160® for 50% unscheduled mi'd and low back disability.

The evidence indicates that claimant has.had various 
other industrial injuries., !to-'his back which, have required a 
variety of surgical 'repair* No!"dpct6r has stated that 
claimant cannot return to*, work although claimant is definitely 
limited in the type of work thatihe*can do. He cannot 
engage in any -employment .tijat, involves much bending or • •
li f ting. ... ^ •

The Referee found th^it claimant was not motivated to 
return _to work nor has he. ■ locked, for. work' for nearly a year 
prior.__to the hearing. Part (sf'’claimant' s reluctance, tb seek 
employment at the present, t.ime is'Teiated to his recent 
heart attacks which, he' suf fered'after his industrial injury.. 
The defenda.nt-employer hpd> of feredt claimant lighter work but 
claimant did not think that he^could do such work. According 
to a psychiatrist w'hc examined claimcint subsequent to the 
issuance' of the DeterminatibhbOrder* claimant sees himself as 
a "disabled person". This'psychiatrist, Dr. Frank Russell, 
believes claimant is chronically!depressed and he does not 
•tiiink treatment will materially;,,a-lleviate such depression.
It.was his.opinion that’; .the ■'depression was connected to-, 
claim.ant'.s industrial injury’'''and''his cur.rent inability to*' 
v-^ork. * •*>, . ■ ■ '

m

%

m
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m
Claimant's wife, .testified bhat claimant was unable to 

sleep at night, that he wqbb,;iGd|when.. he^ w and wasunable to sit--fqi' any lehg.tit^that his J.ower back 
and right hip constantly hurthim. ‘He walks -.occasionally'to 
try to get some relief from h'is pain but . is unable to walk .■ 
more than abquta quarter of_ a block be .fore , he "completely., 
gives out", according to claimant-''s wife. - CJ.aimant has
difficulty clJ.mibing-uprand down stairs; he has difficulty..
lifting things and he has _ to. make very, frequent stops 'when 
he takes a long trip in :fnjis tcar. ’ Claimant does work at- the' • 
Elks Lodge as .a secretary, ■'however',, He only, takes minutes at 
the meeting and his wife does, all-- the. .typing, .'filing, and so . 
forth. Claimant is not paid-for .being' secretary- for--the 'm. 
IxDdge, however, his wife is paid for- her work. . ^ ‘ '

The Referee concluded .that-claimant was not permanently 
precluded as a result of his October 4, 1974 i.ndustrial' 
injury from regularly performing any work at a gainful-and 
suitcible occupat-ion but felt he was entitled . to .an., award for 
the psychological disability he had sustained, as a. result- of his industrial injuiqm Therefore!.^ the .Referee directed■, the 
claimant .be. paid an addition'al. 48?''for unscheduled psycho
logical disability. The Referee did not alter the previous. . 
award of 16.0° for. unscheduled mid and low-back disability. •

m
' ' -The'Board, on de ncvo review, finds that cl.a-iman'tV who
has vjorked' as -an electrician for many years, 'was -at th.e time 
of the injury sitting at .about desk hei.ght doing' some"elGctri-' 
cal repair' work and when' he started to yiiimp, onto’ the floor" ' 
he e.xperienced an elect.ric shock-like pain in” his low back", 
which radiated into his thighs'. ' Clairriant was-examined by • ' 
the physic'.ians at the -Orthopaedic Consultants who rated his' 
disability as moderately severe. They' also found'’raarked 
functional ■ o\'erlay , 'stating that there was considerable' 
interference du.ri.ng the' examination' and -this vias classified 
as severe.- Dr. Russell stated that he 'agreed'with the' ' 
diagnoses of the physicians a't Orthopaedic Consultant's but 
would add a- diagnosis of • depressive re.action, -moderately ^ 
severe, chronic.

The • Board concludes that--although claim.an't is. not , 
permane’ntly.. and- totally disabled ,- he-has ■ s.uffered'a severe-. - 
disabling injury as a-result of' his October 4 , 1974 ih-jury 
and' if "has affected" him.both from a' physfolpgi'cal and’^psycholo
gical-standpoint. 'Therefore, the.-Board concludes_. that' to -- • 
adequately-compensa te , claima-.rit - for his- loss of-, v;age. eh'rning ‘,- 
capacity re^sulting from 'this 'industr-ial--inju.ry -he 'should- be 
awarded-a -total of 256° -whi-ch- represents 80% -of-'the maximum'- 
allowable for an unscheduled disability. Claimant-has 
already been -awarded. 50% of- fne maxirin.im -for-"his. back disabi 1-' 
ity and 1-5'% iOf the rriaximum for hi.s psychological- problems,- - - 
■giving him a total of 65-% of the maximum, . The, ’Boa.rd, .there
fore, civzards ciaimant an additional' 15% of the maximum, for 
his unscheduled disability. • ; .
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• * ^ . ORDER ■ . • '
■ The order of the Referee,- dated February 14, '1979 , 'is ,

modified.’ - ! ■ f ■ ■ ■
Claimant is awarded a maximum-of 320d for 15%' .

unscheduled- disability, tincluding mid and- low -back and 
psychoJ-Ogi ca 1 problems. T;hi.s >.awarO) ,is in addition -to all 
previous av/ards of compensation granted claimant, for his
October • 4, 19-7-4 industr'iiil ifijur:^.'.*:

• 1 d . ; . . ^
The'"Referee' s order in. all. other -respects is affirmed.

Claimant's attorney is awarded as a reasonable - attorney's 
fee ,a sum equal to, 25%_ of mth.eincreased, compensation' granted 
claimant by this order, pay able'gout p'f said increased compen
sation .as paid, not to exceed- $ 3., 000 .'

WCB CASS NO. '8-5409 August 17, 1979

BILL MAVIS, CLAI^mNT
-Marvin.SNepom, Claimant's Atty. - ....
SAIF., Leqal Services, Defense' Atty.
Request for Reviev; by trie SAIF;i 'y ' •' ' '

j; •; • t i
Reviewed by ‘Board Members Wilson and Phillips. ’ •

■ ■ ■ ■ ■ ■ - ■ ,;!n -■ ■ .
ance Fand requests Board ,reviev;The Sta 

of, the Refer 
ant' s .claim, 
the claim, is 
The 'order al 
CO mpe n s a-t ion 
time loss he 
sonable and 

. tio'n. . 'i‘he c 
able attorne

te -Accident Insi-ir 
ee's order wbicrn 
and pay compensat 
closed pursuanti. 

SO' directed tHe'F 
equal ' to 25 %! ;of'' 

reafter paid . to 'c 
arbitrary reststa 
laimant' s attbrfie 
y ' 5 fee . -

directed it to accept claim- - 
ion.'; as provided by law,, until 
to.,the’ provisions , of ORS 656.268 
u.nd' 'C0 pay claimant additional 
ailpp'f the compensation for 
laimant as a penalty for "unrea- 
,nce. ,'tb'the payment of -compensa- 
y v/as'awarded $750 as a reason-

. .The iss'ue before the Referee-was compensability ;of 
claimant’s claim, however,' the''paly; issues before the Board 
are the assessment of penalties! and the overpayment of 'time
Inc;?: hpr;(=»fi-f-.c; t-n -r-T i mn ri f- . 'loss benefits to -claimant.

Claimant was a 24-year-pld carpenter who'-alleged'he ■ - 
suffered a compensable' injuryy-;tophi.s- low back on' danuary 31, 
1978.while working in the ibathroom? of the house which'-the ' •' 
defendant--emDloyer was - rembdelin^-r'.’'’'' ' ■

• -r.af ;-q-- :

On June 6, 1978 -the' Fu.ncl. denied the ‘claim, stating that 
there was insufficient evidence ,tp support a claim for acompensable industrial- iniury’, ^
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o
The Referee, based upon, the testimony of claimant and 

his wife and other lay testiiriqny-,.^cp_nc].uded that claimant 
'had'.been hired as a carpenter.fohtBehalf of the employer by 
the employer's carpenter foreman'-bn or about 'January 5.,
1978. A couple of days prior to. January 31, 1978 claimant- 
and the carpenter foreman went to a private home. to.lay out 
the lemodelin'y work which. claimiant was to do. On January 31

O

claimant v/ent to the job 'site' by 'himself and while- he was in • 
tile bathroom pulling on some molding it came loose unexpectedly 
and.'caused-claim.an t to fall..backwards into.the bathtub 
injuring his low back. Claimant drove to the employer's 
office, imraediately reported the injury to a‘ fellow-employee 
and the defendant-emipioyer subsequently was advised of the ' 
injury by the carpenter 'foreman. - ►

Claimant was first seen by a chiropractor and later 
made an appointment, on'the advice of the carpenter foreman, 
to see the company doctor, Dr. James C. Dinneen, an orthopedic 
physician. Dr. Dinneen, after exaniining claimant on February 
7, 1978, diagnosed a contusion-sprain_ of the lumbar spine 
.and indicated that the, condition requiring treatment was the 
result of the incident of January 31, 1978 and prevented 
claimant's return to regular employment.

Approxim.ately tv;o to three weeks before the injury 
- claimant had advised the defendant-employer^.that .he intended 
to leave Portland for personal reasons. He mioved to Lebanon 
about February 17 and. received niedical .treatment from Dr. 
Sd.mp.son, a chiropractor. He returned to v/ork on May 1 , 1978.

The Referee found that the employer'was, at all relevant 
times, in a non-complyi.ng status because his accounfant had •• 
failed to keep coverage with the Fund in force. The Referee 
also found that the employer had offered to continue to 
em.ploy claimant cit a desk job. and he v/ould receive- the same 
rate of pay he v;as getting while working as a carpenter. 
Claimant refused this offer because it was necessary for hiia 
to leave town; this was a personal ‘ problem, ar.ci not relevant 
to the issues herein nor did i-t involve .anyf.hing..of a deroga
tory nature.

The Referee found that, -the emp].'oyer had made several 
payments to .claimant following the in jury which totalled 
approximately $300-$400. These payments v/ere intended'-as a' 
substitute for workers’ compensation' benefits.. ' ' '
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Referee found thrit claimant
f ^ an 

1

The
that' his injury had arisen out o.. employraent. The payments ^made 'to c 
injury were made primarily''to-, avoid 
defendant-employer's non-coiapLyincj |s 
the .desk job to the claimanti was Imad 
The Referee stated this . was'^-;T:|ie" only 
the Fund's denial of the- .G.iaim, of ouhad sustained the burden of- prpvin-g 
compensab-le injury. All -of' -thie facts

‘ I ?: • - M

's claim was compensable, 
d in the course of his 
aimant foll.owing the 
trouble because of the 
tatus and the offer of 
e for the same reason.- 
: circumstance-explaining 
he concluded that claimant 
.that he had sustained a 
■ surrounding claimant's

m

claim were known by the Fund or could .easily have been 
discovered ’by it before the-issuance of i-ts letter of denial. 
For that reason the Referee concluded that the denial was 
arbitrary and unreasonable^ tb.'fhe- extent that it justified-
an award o± penalties and attorney!’ tees

The Fund-, on Decem.be.i:--19F9 78j stated that even if 
claimant had sustained a',compensable -injury, the time loss 
from work .was greater than;’the' inijuin/ necessitated and it argued that it ..was enti'tle.d to have this issue • litigated at 
the hearing. The Referee "Xi'ejec.ted ’this contention -because 
of a longstanding practice;'of • thd'|Hearings Division of the Workers! Compensation Boardl'-’ -To .‘i,-- ...

► , ^ ^ iThe Board, .on de novo review’, agrees with the Referee's 
conclusi.on that the claimant's c-laiin v;as -compensabl e, although 
this issue was not before the Board','on review. It also 
.agrees with the- Refe.ree's fe'fusai';co allow litigation on the • 
issue of time loss. . ■' f-' ■ f:'.

for temporary total cisall.lity hereafter paid to claimant 
too broad. Penalties mav c.hlv be ass^

However, with respect to the penalties assessed by the . 
Referee, the Board feels -that 25% of all of the compensation

is
y p.p cissessed - against ". . .

a:-aounts. .then due. . . The ? ev,idence indicates that claimant
is entitled .to compensatioH,| in' uhe 'nature of a penaIty . from. ... 
the date’ of his ' in juryBari uary -3].,hl97 8, to the date the 
firs.t payment for time Ipssdwa’s made on February 27, 1970 
and 'also from. March 6 , 1973 -w-hen’. the payment of time loss 
benefits 'was stopped, to...ilay 1, 19-7 8 when claimant returned - 
to. wp.rk.

. The • Board assumes, inasmuch as the only 'issues appealed 
were penalties'and overpaym.cn t. b f .time loss benefits, that 
both parties are satisfi'cd'jwi th;., the j balance. of the Referee ' s 
order.

ORDER■ ‘ ■ 'i;r' • •
• . ’The order dithe Refereey dated January 12, 1979, is 

modified. ' • i 1 !, i
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m
' .The State Accident Insurance' Fund is ordered- to pay^to 

claimant as a penalty l:or urir,easo_nab3.G and -arbitrary, resis
tance to the payment of, compeftoafi'bn'*-''additional compensation 
equal to 25% of the temporary ■ total disabil-ity compensation 
due claimant, from January 31-, 1978 to February 27> -19.78, and 
from March 6, 1978 ,to May 1,,,1978. - . ■ ■

That portion of the Referee's order which directed the 
Fund to accept claim.ant's cla.im and pay compensation, as • 
provided by law, and -to. pay 'claima.nt'-s' atto.rney''a reasonable- 
attorney's fee-in the sum of $750 is affirmed.

WCB CASE 
V7CB CASE

NO.
NO.

-77-7631
78-464

Auaust 17, 1979

9

9

ELMER R. PEER, CLAIMANT _ •
Samuel A. Hall, Jr.., Claimant's Afty. , • * .
Lang, Klein, Wolf, Smith, Griffith • . . ■

& Hallmark, Em.ployer' s • Attys. ’ .. , * ' - .
SAIF, Legal Services,, Defense Atty.
Request for-Review by the SAIF

Reviev/ed.by Board Mend^ers Phillips .and HcCallister. . ^
The State Accident Insurance Fund requests review by’.^ 

the Board of the order of the Referee vdiich affirmed' the , __ 
denial of claimant's claim against Employee Benefits In
surance: reversed the Fund's denial of claim.ant's claim 
for aggravation and„ rema'nded the c2.aim to it. for ciccbptanc.e 
and payment of compensation commencing November 1, 197J 
and ordered'the Fund to'pay 'claimant's attorney a' fee of• $850 . ; ^ ' - - .

Claimant' was em.ployed by Cape' Arago Lumber; Company 
pulling on the green chain and on'May 15', -1976 sustained' 
a compensable injury to his righ’t foot when_ he twisted his 
ankle. The Fund was the workerscornpefiscitioiy carrier'.
The diagnosis’of claimant's injury v/as complete rupture 
of the lateral collateral ligaments., On May 16 claimant 
underv/ent surgery by Dr. Adams to repair the rupture., . 
Claimant' was. released to light duty work on July 12. and' to . 
his regular job on July 19, ],976 .^ ^ ‘ .

A Determination Order did not-grant any permanent 
partial disability as claimant failed to keep - appointments 
with Dr. -Bert and claimant had moved without leaving a 
foL'wa,rding address, sc the Determinatio.n Order gave ^him time 
loss only.'' Claimant did not appeal- this' Determination Or
der . '
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Claimant did return to this employer for a short time 
but could not toJ.erate pulding on_.,the greenchain and ter
minated. He then became-'a; labcrerf-ior Peterson Seafood v/here 
his foreman was his brother-in-lav;’.-,’: EBI was the carrier 
for this employer,

m

Claimant contends that on May 5 , 1977 he v;as helping 
his foreman lift a box 6f’;fish weighing 150 pounds and his 
ankle gave way and he fell;to his knees. Claimant did 
continue working and did'hot seek medical attention until 
October. T ’ k =. ,y■ ' I •

Dr. Bert's chart note.s indicate that.claimant v;as 
clinically unstable to iriversion. stress of his ankle. Dr. 
Bert recommended a Wats6n-Jcnes‘. 1 igament repair surgery. - ••
This surgery was' performed‘oh December 9, 1977.

On December 1, 1977 the. Fund denied claimant's claim' . I • * ^of aggravation. ' !
•On December 15, 1977 Dr. Bert opined that claimant's 

injury of Hay 5, 1977 was' an aggravation of his. first induS' 
trial injury. “ d rj •

On December 29, 1977 FBI denied claimant's claim 
a nev; injury. i!-’ • k'; :

for

By February 1978 Dr. Berc found claimant's condition 
to be medically stationary'v;ithm.ipimal j.mpairment and he 
recommended retraining = •! - f I' K

Claj.mant's brother-in-].av7/fq-renian was deposed and he 
testified he knev.- of. claimant' .a. problems v/ith his annie and 
that- the ankle swelled upon; him from his injury at the mill 
The- injury claimant allege.s onhMaylo, 1977 occurred when • 
claimant jumped over-a p.allct aiul'his foot cauglit on the 
edge and claimant tripped, and fell;. lie further testified ■ 
.he. asked claimant if he wahited to'fill out an injury report 
and claimant said no, "it 'was 'not big' deal".

( . .The-'Referee found- that claimant' s - May 5 , 1977 incident 
was an aggravation, from’his original industrial injury 
and reman.ded 'the claim to the Fund for.-accepLanc:e a.nd the 
payment of compensation commencing oh November 1', 1977.
He- affirmed the denial-’of'-EF3I.' : ’p ‘ •’! ! I 'i' ‘

The Board, on de novo- review, affirms the conclusions 
reached by the Referee. ; ' ' ' ' . •

The order of 
he.reby affirmed.

ORDER ‘id’ ■ '
the ■ Re feree ,' dated February 8 , 1979,
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Claimant's attorney is hereby granted as a reasonable 
attorney's fee at Board leve;l-,i%iai sum • of $250 , payable by the 
State Accident Insurance Fund."’’ •

WCB CASE. NO...,. 78-380 August 17', 1979

ROBERT Ry.VETTO, CLAIMANT■Flaxel, Todd Nylander, Claimant’s Attys. 
Chandler, Walberg & WhittV/ Defense, Attys. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order 

which affirmed the denial by the employer of claimant's 
claim for a nev; injury occurring, bn Hay 16, -1978.-

wood 
of a 
knee

The issue is whether claimant, while he was 
on a skinner saw on May 16, 1978, sustained 
compensable injury .which he had suffered to 
on May 4, 1976 or whether he had suffered a

to his low back.

stamping 
an aggravation 
his right 
new -injury-

The 197.6 injury had'been accepted and claimant had, been 
a’warded 2 2.5° for 15% loss of the right leg by a Determination 
Order dated January 11, 1978.

When claimant filed his claim on May 22, 1978 the 
employer accepted it as an aggravation of the 197G injury 
but denied, de facto, claimant's claim for a new-injury to 
his back. .... • - , -

Claimant contends that .if he prevails on the de facto 
denial of the new ..injury then, that injury must. be. remanded ' 
to the employer to be accepted and for the payment of compen
sation, as provided by law until closed pursuant to ORS
656.268. If the May 16, 1978 incident .is found to be an 
aggravation of the 1976 injury, claimant contends that'at 
the present time he. is not medically stationary .and therefore 
the determination of the extent o'f disability of- that injury, 
which was to h.is right knee, cannot be determined. ....

On May 16, 197 8 claimant noticed pain .in his thigh as 
well as in his right knee. ’He-saw' Dr. Anthony J. Smith 
several days later and related this history to him.' On May 
19 , 19 78 he developed lov/ back pain together with right knee
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pain. The following day he reported to Dr, Smith an episode 
of the instability of his^ knee 'causing him to stagger, 
resulting in.claimant pulling a muscle in his low back.
This, in turn, caused the ‘ back’* painj. of which he had previously 
been complaining to become- quitgj severe and kept- him from . 
workincT. ‘ •

Eventually, claiman 
at the L4-5 level which 
injury. It was Dr.- Smith 
occurred because of the 
through the events v.'hich 
was not working and v;as . 
claimant's weight. The:: 
event, having occurred oh 
indicate a new injury, a 
was performing his regul 
pain' as a result of his =

t had surgery for a protruding disc 
verified! the, existence- of a back 
''s opinih->n-| chat the back- injury 
right knee I'cpndition primarily 
; occurred’, cn'.a ..Saturday :when claimant 
causecr’bv 'die. knee buckling under

i'-I I :e v.’as no^'repprt or any traumatic 
''either't‘lay|-n6 or May 19 which would 
ccoraing fto' the Referee. Claimant 
ar wp.rk.’^ and developed the low back 
right, knee’ condition.

The Referee, found that the cl 
tion'Order dated --July 26f, ■ 19 78--was 
claimant was not- medically station 
not had the surgery.' The .Referee^ v; 
the Determination Order v:as design

I ^ ■ twas no record of a Seconds Determin 
case v;as voluntarily rebperied,-aga.i 
to the -Third Determination'-Order ja 
status as a re-opened aggrayatiordv 
not make a determination on'the!’ex 
present time. -With respect to’the 
he affirmed the employer'’s deniaQ.’..

The Board, bn de novo revievv, 
sustained a -new-injury to'';his ‘ back 
the de facto denial on the 'parti of 
claim was improper and- the claini s 
employer for acceptance and forkth 
as provided by law, comm.ending- on ' 
ciaim is closed'pursuant to ORS’-gS

sure by the Third Dete-rmina- 
erroneous. At that time 
ry and., in fact, he had 
s- unable to determine v.’hy 
ted as "Third" v;hen there 
tion Order. He found the 
• by the- employer subsequent 
d remained in an open . . 
I'aim, therefore, he cou3.d 
ent of disability at the 
claim for a new.injury.

finds that claimant 
on .May-_1G , 197 8- and that 
the employer' of this 

hould be remanded to the 
payment of compen sat.i.o,n 

May 16, 1978 until the 
6.2 6 8,

#

The Board also finds that the' Third Determination Order 
dated Juj.y 26,. 1978 was !not' erroneous. Tts- purpose was to 
grant claimant additional compensation for temporary total 
disability, and it. related s'tric.f'Vf. ko the .May .4, .1976 leg 
j.njury. -The surgery to' ’which ' the.^ Ref eree referred in his 
Opinion and Order was for’ a bac.k! problem, -i..e., excision of 
a protruding disc at .the ‘ .L4-5 ’level- Insofar -as claimant's

ieg.v;as concerned he was medica.lly stationary at the ’time of 
the Third Determination Order on;July 26, 1978. That fact 
that- it was entitled "Thircl" ' rd tnoi;. tlian "Second" is not 
material; the record re'veals ' only■ 'two Determination Orders 
had been issued with regard toh the ■ May 4 , 1976 -injury.

• ' i i ., ■ 'I •
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The Referee had found no report of a traumatic event 
having occurred on either May-16 or.May 19 which would 
indicate a new injury; ; The,/BoMdrfinds that even though the 
condition o,f the right knee might have contributed to a ’ 
certaiui extent to. the back, problem, nevertheless , there -is 
sufficient evidence that the work activity on'Hay 16, 1978 
was a material contributing cause of the injury. There is 
no necessity for it to have been the sole cause.

Having found that 'the „Deterrr:ihation Order of July 26,
1978 was proper closure, the Board concludes that claimant 
has a right to have the adequacy of the aw'ard made by that 
Determination Order determined. Therefore, that issue 
should be remanded to the- Referee to make such a determination

Because of its.actions, the employer is al 
penalty in the sum of 25% of the compensation d 
from iMay 16 , 1978, the date'pf the injury to cl 
back, and until November 3,'-1978, the date the 
the employer informed cJ.aimant's attorney that- 
v/as treating the alleged accident'-on May 16, 19 
injury rather than a new injury. This' notifica- 
treated by•the Board as a de facto denial of cl 
claim^ for a new’ injury. Furthermore,, claimant- 
entitled to a reasonable' attorney's fee - for the 
failure to. timely accept or deny the claim, for 
injury 'of May 16 , 19 78.

so -assessed, 
ue claimant 
aimant's 
attorney for 
phe- employer 
78 as a re- 
tion is - 
aimant's 
s attorney 
employer' 

the new
IS

The order of 
reversed.

ORDER

the Referee, dated March 6, 1979, is

The employer's de facto denial of claimant's claim for 
a ne-w injury on May 16 , 197 8 is improper and the' claim for 
said industrial injury is hereby remanded to the employer, a 
self-insurer, to be accepted and for the "payment of compensa
tion, as provided by law, commeiicing on May .16 , 19 78 and 
until that' claim-is closed pursuant to ORS 656.26 8.- - .

The employer is directed to pay claimant additional 
compensation equal to.25%.of the compensation due -claimant 
from Hay 16, 19 7 8 .through November 3, 19 78, the date of the 
de facto denial, for its unreasonable delay in accepting or 
deny.j.ng, claimant' s claim .for the May 16 , 1978 injury.

' ■ Claimant'-s attorney is awarded as a reasonable attorney's 
fee for his services both before the Referee and at Board 
review in prGva.i.l,ing on, a rejected claim the sum of SI,200, 
payable by the employer.

.. The- issues raised by claimant concerning the adequacy 
of the award made by the Third Determi.nation Order dated-,
July 26 , 1978 v.'hich related to claimant's industrial .injury 
to his right leg susta.ined on May A, 19-76 is hereby remanded 
to Referee Raymond Danner for determination.
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WCB CASE NO. 76-3081

JEANNINE M. SANDERS , . CLAIMVNT, 
Blcora, Ruben, Marandas, Berg,-:..S1 

& Barnett, Claimant's A/ttys’vA 
SAIF, Legal -Services, Defense At 
Request for Review by Claimant''■' - i ' ■

f I

ty.

August 17, 1979

m

Reviewed by Board Mcirbers Wilson and McCallister.•
' /fi ■ ^ i■ .

The claimant seeks review-by the Board of the Referee's 
order which-affirmed the ; Do termina fion Order, .dated -September 
16 , 19 75, and denied claimant Irequest for additional 
compensation for permanent- partial ,disability and additional, 
benefits on the basis of"aggrivation.

. ■ ■;! Mt
Initially-, this claim w-as ai'. appeal from a Determination 

Order v;hich had av/arded;'-cl’aifnant|;37j, 5for 25% loss of her 
right leg. The issues at' t’ie first- heari.ng we.re extent of 
disability and premature-closure, of the claim, however, af 
the hearing claimant presented ■ for. the first time tv;o addi- • 
ti-onal issues. One was a' ciainr for aggravation of a beick 
condition, -the other was • a. ciainb'for aggravation- i-iivolving 
headaches. The Referee foundjiif impossible to proceed under 
these circumstances and a'ccbrdi.hgl'y- ordered that the proceed
ings be^ abated until- th-s attop-riGys or both parties' notified 
the Referee that they werc^’ ready to proceed on all issues 
and, specifically, directed c-laiiaant to m£ike claims for 
aggravation. upon the Fund: fc.r‘.the i aforesaid two conditions 
and allowed the Fund the statutory :60 days within.which to 
accept or deny these claims'. i This order was. entered on May 
10, 19 78. On November 28,' i9'7S' the Referee was advised that 
the issues were to be : ’- >

1.
2.
3.
4'.

5.

sonsequences or
j .uecical care and 

'* ■! ■
-ion and con-

Extent of. compensable 
accepted claim.--' f '

Need for current TTD, 
treaf-inent. ■ l m: .,

Aggravation.
De facto denial o.f aggrav 
sequences claims. - '*j b 

Penalties 'and reps including sam.e for 
unreasonable resistance; and- delay’ -and 
failure to pay'•medicaly care costs.

In the alte.rnatiye extent! and character 
■ of disability.” = i 'i

On December 11 , 19 78 the hearing v;as held

motel maid who
rU

sustained aClaimaPit is a 38-year-old 
compensable injury-on 
cliiTih'ing some stairs
contusions and a'Drasicrnn oI:^‘her hrj.ght knee. Dr .* Zimmerman 
dj.agncsed acute synovitis*' of the-, r.fght knee due to trauma.

N-ay' l'l,'bl9'72. when she slipped while 
t’ •work.' The injuries ’were diagno.sed ' as

■ I I , ' •!-:6.4 6- ' 1

m



Initially, claimant’s claim for the industrial injury 
was closed by•a Determination Order, dated November 14,
1972 , v/hich granted claimant compei^sation on.l.y for temporary 
total disability.

On April 10', 1974 Di:,. Cohen.-:Lp.;i:gica'Ily removed'a fragment 
of the right patell'a. 'L'ater 'craimaht was treated by Dr. 
Cirosson of Denver,' Colorado who; in March- 1975, 'performed a 
right patellectomy. Claimant's claim was closed- by a 
Determination Order, dated -December 16, 1975 , vdiereby claimant 
v.'as granted 37. S'' for 25% loss of her right leg. .

Claimant testified that on several occasions she fell 
because her right-knee buckled- under her, and th'is wouj.d 
injure her low back and her head resulting in persistent low 
back pain and headaches. The last fall, which v;as February 
1977, occurred on a stairway. Claimant testified her back 
first • commenced hurting in 1977 V7hen her .leg buckled while 
she v;as getting out of a car although none or. the reports 
mentioned- such. an incident. - • - '

Claimant was seen by Dr. Sajid, a-clini'ca], cind diagnostic 
neurologist, to whom-she related a history of falling down, 
the stai.rs and being• unconscious for a. fev; minutes thereafter.

Claimant contends that the -si.tuation regarding' her back 
is precipitated, in part, by her unusual gait. Dr. Clayton 
reported triat claimant walked with, a limp and tended to. 
hyperextend her knee. Dr. Cohen, who had performed surgery 
on- claimant, repo?;ted claimant limped- considerably and 
v.’alked "v/ell over her right hip". h-owever, Dr. Sajid's . 
report of April 5, 
normal.

Claimant had injured her-, right knee approximately a
year before v/hen she was invo'lvecl in ai\ automobile accident.

1978 stated that claimant's 'gait was

Claim.ant v/as also seen by Dr. Reilly, a neurosurgeon 
practicing in Denver, Colorado. He treated claimant initially 
for headaches in November- 19 7 5 and the fcllov;ing month he - - 
treated her for low back pain. Dr. Reilly concluded that

her head pains wore muscular contraction headach.es or tension 
headaches and a myelogram performed in January 1976 "demonstrated 
a small, non-operative degenerative • disc ciseas'e at Tll-12. '
Dr. Reilly expressed no opini.on concernir.g claimant’s knee 
symptomatology but did say 'that an abnormal gait coinld cause 
'chronic back strain but w'ould not produce disc herniation.

The Referee found that claimant v.'as not- credible, that 
the preponderance of the. medical evidertce indi.cated that 
claimant w'ds medically sta'tionary at the time her cJ.aim was 
closed and that I'ler condition had not v/o.rsened since that 
c3.osure. ' He relied' specifically .on Dr. Cohen’s report dated 
June '5, ],9 7 8 v/hich stated in part,
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‘'Concerning the patient? s, knee, I believe she 
has a disability due to idie absence of'the 
patella and weakness of the qua'driceps equal 
to 25% loss function of the knee.

" . . . I do not belieye any aggravation- ha:
occurred in the lower-beck or ■ tne knee, as 
fc'ir as I can determine, iigi t.he' last year, 
since claim closure.!! '

The Board, on de novo, reviev/, finds tha 
the- Interim Order entered :by Referee George 
1978 claimant, by and through her attorney, 
aggravation upon the Fund and, 'in writing, s 
medical repo.rts, logs and medical bills were 
possession.that supported thelclaims. This 
specifically allov;ed the Fund 6C days v/ithin 
accept or deny the aforesaid claims; The fi 
filed on May 11, 1978 but.no response was- ma 
Demand again v;as made upon it-on; September 2 
ing that compensation for temporary total di 
along with.penalties because of unreasonable 
ing to the claim for aggram/aticn.

t pursuant to 
Rode on May 10, 
made .a claim for 
pecified what 
in the Fund's 

Interim Order 
which to either 
rst clai.m was 
de by the Fund.
8 , .19 7 8, -reques t- 
sability be paid 
delay in re.spond-

• Between May-11 and 
Fund to pay various- medi 
in October and November 
1978 claimant’s attorney 
the issues previously be 
time the only exhibits .w 
claimant'..s claims which' 
were Dr. Reilly's repoft 
report of August 25, 197 
before the Referee_ did.t 
the foregoing cl.aiins,. de

Septenbcr 28 claimant requested the 
cal: bills.- • More, requests were-made- 
of 1978! Finally on November 28, 
wrote to Referee Rode and set forth 
en described in this ordei:. , At that, 
hich y;ere t.o be offered in behalf of 
had’ not b.een submitted to the Fund 
i of November 30, 19 78 and Dr. Clayton's 
8. At no time prior to the hearing _ 
he Fund respond in any. way to any of 
mands- dr 'reports.

The Board agrees with, th'e Referee's conclusions that 
tl-ie claimant was medically stationary at the time of her 
claim closure on Decen'il'jer’ IG, 19 75 and tha't claimant had 
failed to prove that the.re hyad been any worsening of her 
condition since that closure;' however, de.spite the directives 
contained in the Interimt Order the Fund did nothing. In the 
Board's opinion, tliis c.ons tl tutes a de facto denial and 
entitles • claimant to receive '-interim compensation'.' from I'^ay . 
10 , 1978, the date of Uie ’ Intler'im Order,' to December .1.1,
1978, the data of the hearing before Referee Fink. Claimant 
is also entitled to addi'tional''.’c6mpensation as a penalty for 
the Fund's failure to accept *qi: dehy. the' claims for aggrava
tion within 60. days after 'they had' knowledge thereof.

m

m
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The Board al 

provision;^ of OlhS 
all medical bills 
industrial injury 
failed to pay‘-.the 
to it by claimant 
medical bills and 
equal to 15% out 
ant's industrial 
of the Fund's unr 
attorney a sum of

so finds that, the Fund /' p'-^FSuant to the 
G56.245, is vr.esponsible for the payment of 
incurred by -ciaimant which related to her 

The evidence indicate's- that the Fund has 
se ,bills although they -have been submitted 
. Therefore, the Fund shall pay such 
in addition thereto shall pay a penalty 

of the medical bills vdiich relate to claim- 
injury that remain unpaid by it. Because 
easonable actionsV'iu shall pay to claimant's 
$750 pursuant to ORS 656.262'(3) and 656.382.

m

The Board notes that the Referee states in his .opinion 
thiat "reviev;ing the evidence in this case is similar to 
wending one's way through a maze". It is inexcuseable for 
any attorney to offer e:-:hibits v.'hich are not legible and are 
not in proper chronologj.cal order and it is the obligation 
of the -Referee to refuse, to accept any exhibit which is not 
legible. The Referee also- should msake certain that there 
are no duplications of exhibits in the record.- Some of the 
exhibits offered and accepted in this case are so illegible 
that their value is no greater than a blank sheet of paper.

ORDER .
The order of the Referee, dated January. 12, 19.79, is 

modified.

The Determiiiation Order dated December 16, 1975 is 
affirmed and the de facto denial by the Fund of claimant's 
claims of aggravation also is affirmed.

Claimant is awarded "interim compensation"-from May.10., 
1978 to December 11, 19 78 and,. addi tipnal compensation equal 
to 15% of the aforesaid "interim compens ation" , dis a penalty 
for the Fund's unreasonable delay in denying her claims for 
aggravation. • . .

The Fund is directed, pursuant to ORS 656.245, to pay 
all medical bills wliicli relate to claimant's industrial 
injury and wl'iich have been presented to- it and, as a penalty 
for its unreasonable delay in paying said bills, to pay an
ad d i t i. o n a 1 a m o u n t 
lae d j. c a 1 b i 11, s .

equal to- 15%- of the' total amount of sa'id

Cla j,:nant ‘
656.262 (8) and b‘j‘o 
fee of $7.50 pavab-.l.c

torney, pursuant to .the provisions .of ORS 
'^"•^--.382, is awarded- a reasonable attorney's 

by the State Accident Insurance Fund.

Claiia.ant's attorney i.s .awarded as a is 
fee lior his services at Board review the sum of 
by the State Accident Insurance Fund.
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August 11, 1979WCB CASE NO. /8-60G.9
’ i\

FLORENCE SLATER, CLAIMANT 
Dye & Olson, Claimant's Attys.
SAIF’,' Legal Services, Defense Atty. 
Reauest for Review by Claimant

Reviewed by . Boara Memjjers Wj.lson, Phillips and i-icwal- 
lister. • • .

m

- O V* fCi ftClaimant seeks review; by the Board of the Ref 
order which approved the denial by ;the Fund of claim 
claim for medical' services' pursuant to ORS 656.245.

G ' 5
ant's

The sole issue is compensability of a claim for medica].- 
care and treatment furnished 'under ORS 656.245. Penalties 
and attorney 
unrea:servi.ces w'hich, at the time cf'tHe claim, were consi.dered to 
be compensation.. ' ' ■

ana t.reaumenc rurnisnec unaer yi<^ ddd.z^d. i-enaj. ciet attorney's fees are', .also requested' based upon alleged asonable resistance 1:6 the i payment of said m.edical
_• _ . J _ _______________________ ___

Claimant was a 56-year-old ■ waitress v7orking in a 'restaup 
rant who injured her neck,‘back and right hip. on SeptemlDor 
10, 1975 v/hen she slipped and fell.’ The claim was accepted 
and closed-by a Determination Order, dated April 15, 1977, 
which aw’arded claimant ].6'° for 5% unscheduled disability and 
also compensation for time loss from the date of the injury
tlirough January 19,. 1976', - .le's^s tirue *w^orked.^ it : j:; < .

Claimarit v/as treated by Dr. 'John w. Whj.tmire,- a chiroprac
tor. ‘The» treatments- comrnienced a few’ days after -her injury 
and have continued throughout the. claim processing. In 
December 1975 Dr. Mayhali:, an orthopedic surgeon, agreed 
that the chiropractic therapy might’ be of benefit to claimant. 
In August 1976 ,. after he had seen'' claimant, he stated claimvant 
would'reach a stationary point, but'might require intermittent 
treatment in the future for'flare-ups of degenerative arthri
tic symptoms.. He said' that w^hether- or not claimant - had 
chiropractic treatment v/as claim.ant^s decision to make.-- •

Dr. Whitmire, on March 3, 1977 , reported that claimiant 
was . raedically stationairy but that she should continue with 
six more months of care to avoid increased pain and problems. 

:his report was -received tiie'claim was'dosed as

#

After th 
aforesaid.

Dr, Whitmire continued to treat claimant.” On -Ju.ly 18,-- -• 
1978 the- Fund’ denied responsibility for chiropractic-treatments 
after June-8, 1978. . It contended, that cl.aimant's 'continued 
problems v/ere -due' to hej:- pre-existing degenerative- arthritis . 
and misalignment of her vertebrae and were ’not due to he-r 
industrial injury. . • • _
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After the claim was denied claimant 
trc»atment with Dr. Whitmire anti], August 
ceased seeing because she statea "she was 
afford to pay for the treatment herself.

coiitinued her 
2A , 1,973 when she 
no longer able to

Claimant testified that every time she v/ent ' to the 
chiropractor she obtained temporary, relief and felt that she 
needed to 'Continue to have additional ^treatmients every two 
to three v/eeks. CJ.aimant .was working, at the time of -the 
hearing although she had • n-ot. seen''Drk- Whitmire since August.

On SepteJAber 18, 1878. Dr. Mayhall examined claimant at 
the .request of the Fund. . X-rays- of claimant's neck • revealed 
degenerative changes of.mild to moderate nature at C6-7..
Dr. Mayhall stated that claim.ant may have suffered a lumbo
sacral strain; that she claim.s to have had no problems' v/i th 
her back prior to her fal]., however, it is knov;n that she 
has some mild degenerative changes v/hich \vere probably 
present prior to that fall.

It was Dr. Ma.yhall’s impression that clai 
suffered a lumbar strain and that she .may have 
pain for this but it did not appear to be givi 
consequences at the time of his examination.' 
status remained norm.al and the range of motion 
and her ability to work has remained _a].though 
claim.ed that this v;as due only ta the chiropra 
which she receives. Claim.ant described: these 
not being manipulations, but consisting cf the 
type of machine v/hich clicks on her back.

inant may .have 
"off a.nd on" 

ng her serious 
The neurological 
rema.i.ned good 

claimant 
ctic therapies 
therapies as 
use of some .

Dr. Miayhall also found that clainiant had greater trochan
teric bursitis and he suggested that some anti-inflamm^itory 
medications might relieve . tiiese problems. On JaJiuary 16,
1979 Dr...Mayhall stated that, it, v;as‘ his opinion that the 
therapy she had received had not been 'administGred' in a

He stated that claimant has had an inf l£imma-
She has not taken any anti--inflammatory 

also if she has had a' lumbosacral strain
logical manne.r 
tory rG^lction. 
medication and
then the muscle s trc:ngthen.ing, an ti-inf lammatory me dice tions 
and the heat should have been ad.m.inistered. It'was his 
impression that, as of February 18, both of claimant's ■ • 
conditions were stationary and required no further.therapy.
He recommended' th.at claimant seeks orthopedic medleal ' care . .
if- in the future-her conditions would "flare up". • •

The Referee found that ORS 656.245 v/as broad enough to 
-include palliative treatment, including chiropractic treatment 
after a determination of p-ermianent disability.,. He concluded, 
however, t:hat claimant had the burden of- proving that- the 
nature of the injury or the process cf the recovery reauired 
the treatment received.- .he v/a.s per.suaded, particularly by 
Dr. Mayha].l’s opini.ons, ::hat the burdeii had not been met by - 
claimant <imd he therefore approved zhe denia3. of her clai.rn 
for medical care and treaument.. -651--



The majority of the Board, on cie novo review, agrees 
with .the conclusion reached by. the Reteree. It would' note . 
in addition,that OAR 43G-G9-320 which.states .that performance43G-69-320 which
of medical services which are or mav! be unnecessary areprohibited and that the Medical Di.recpor, when advised by an 
insurer of such alleged , concu'ctmay consult with the appro
priate peer-review committe(?; and may, in accordance with 
436-G9-510,. recon'imend to the Director nonpayment or; recovery 
of payments already made for services- found unnecessary is -• 
permissive in nature.

In the instant case, the Fund has not contended that 
the -medical services were unnecessary nor h^is-it requested 
the Medical Director 'to consult v/i th the appropriate peer 
review committee to determ.ine whether or not the treatment- 
afforded claimant by Dr. vrni.tmire v/as proper; The Administra
tive Rule taken by itself does not supplant the authority of 
the -Board to deal with the 'orooriety of treatiTient or the 
carrier’s refusal to provide• it, v/hether proper or improper.

In this case, the Board, based upon the evidence before' 
it, concludes that the chiropractic-treatment which-had been 
afforded claimant by Dr. Vvhitmire may have been of some help 
to her, however, claimant has'* failed to sustain her burden- 
of proving that after June, 8, 197S‘ such treatments w^ere 
necessary , and vjere directly relate-d to her industrial _ in jury 
The medical evidence,, basically -Dr.; Mayhall-'s- opinions', 
refute claimant's contention that they were.

The majority of the Board concludes -that the Fund's 
denial of claimant's claim fob medical services v/as proper.

■ - ‘ ■ ■■ ORDER ■- '
The order of the Referee,' dated April 3, 19 79 , is

approved.

Board: Member Phillips dissents as follows:
This reviewer .respectfully dissents from the majority 

opijrion of the.Board. |
At the time the Fund stopjxsd making payment of the med

ical bills' and- at the tinio the Fund issued the denial if had 
no. medical reporus to supjx^rf its action. The mcRKlca]. re
ports the; Fund relies upoi-i ’to support its denial v/ere issued 
after the denial and-at the request of the Fund and-were • 
contrary to the latest rrie'dioa.1 report of the same doctor.

#

-G52-



#

m

m

It is this reviewer's opinion thaf a- carrier must .have 
a medical report supporting .its.action when .denying continued 
treatment of an accepted claim. The procedure outlined in 
OAR 69-320 was designed specifically forvthat purpose.

I would reverse the Referee and disapprove the denial 
of July 18, 197B and would assess penalties.and attorney's 
fees for unreasonable resistance to the payment of medical 
bills.

August 17, 1979WCB CASE NO. 78-7514
ALBERT STUART, CLAIMANT
Pozzi, VJilson, Atchison, Kahn 

& O'Leary, Claimant’s Attys. *
Gearin, Landis & Aebi, Employer's Attys. 
Don G. Swink, Defense Atty.
Order

On July 19, 1979 the Board entered its Order on Review 
in the above enuitled matter which affirmed and adopted as" . . 
its O'wn the Opinion and Order of the Referee dated I'ebruary 
13, 1979 which had directed the carrier, St. Paul In'surance, 
to accept claimant's claim and provide payments or compensa
tion, as provided by law. • -

On August ]., 19 79 claimant's attorney filed a motion v/ith 
the Board for an order authorizing payment of attorney's fees 
in connection with the representation,of claimant in .the above 
entitled matter. .

ORS 656.382(2) provides that if the request for review 
is initiated by the carrier and the. Board finds that tiie car
rier should not prevail, the carrier. sha 11 be requi.red to pay 
'claimant's attorney's fee. In this case the clalm.ant’s attor
ney filed "no brief and; the Board concludes that, 'therefore, 
he is not entitled to bo awarded an attor'ney's fee for his 
representation of c]-aimant at tlie Board review level. Bentley 
v'. SAIF, 3 8 Or 7\pp 4 73,4 31.
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WCB CASE NO. 1-7579 Auqust 11, 1979
CLIFFORD WILLIAMS; CLAIMAiNT
D. Keith Sv/anson, Claimant's Atty. 
SAIF; Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.
The State Accidenp Insurajice Fund requests review 

by the Board of the order of the Referee which awarded claim
ant compensation for permanent total disability effective the 
date of his order; February 16, 1979.

• Claimant has been a. .plumber most of his adult working 
life but' does not have his journeyman's license. On March 
27; 1972 claimant was so employed for R & M Plumbing 'and v;as 
pulling on a pipe and iniured his low back.in 1 urea , ' • , ',

The initial' diagnosis by Dr, White was acute lumbar 
strain and functional overlay. Claimant was hospitali.zed 
for traction and his condition improved. Claimant 'had con
tinued complaints of, back pain v/ith his legs giving v;ay

•'On July 7; 1972 claimant iinderv/ent a myelogram v/hich 
re'vealed degenerative disc disease at L5-S1 but Dr. White 
was reluctant to operate du6i to clciimant's obesity.'

On October 30 , 1972 claimant v/as hospitalized and underwent a laminectomy.’ By December 19, 1972 Dr. White had 
released claimant to hi.s regular occupation but the doctor 
v;as skeptical about cJ.aimaht's motivation to return to work. 
The doctor felt claimant’should avoid lifting and his con-., 
dition was medically stationary.

- -On January 9, 1973 Dr.'Mason examined claimant at the 
Disability Prevention Center. ' The dia.gngsis was residual . 
muscle tightness in the lov; bac)v and legs v/ith some abdominal 
weakness but no emotional overlay. A psychological evaluation 
revealed claimant had a '6th grade education and his I.Q. v/as 
dull-normal. They considered clarmant -functionally illiterate

The •impairment of claimant's low back condition was rated 
as mild.

Claimant did return to v/ork in early 1973.d ; f ' - ' : ' . j
A Determination.Order of February 28, 1973 granted 

claimant 48° for 15% unscheduled disability.
^ 'r [ ■ : '■

Claimant quit his employment in December 1976, he 
testified; due to back pain'. - CJ.aimant has not worked since.

- 6 5 4 -
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On October 31, 1977 Dr. Crothers examined claimant 
and opined that his current back problems were related to 
degenerative disc disease and not to the industrial injury. 
This degenerative disc disease was rated as ^moderately severe,

On December 12, 1977 claimant was seen by the Ortho
paedic Consultants who found' severe functional overlay and 
drug dependency. Claimant's condition was not stationary 
and he needed to.be weaned from drugs. The physicians felt 
that claimant's back condition v/as • related to the 1972 In
jury and he was in need of further medical care.- They stated 
claimant..'s psychological problems interfered but were not 
related to the injury.

Claimant requested a hearing on' a .claim, for aggrava
tion; a hearing v;as held and by an Opinion and Order of 
March 23, 1978, Referee Seifert remanded the claim to the 
carrier for acceptance.

On May 30 , 1978 claimant v;as enrolled at the Callahan 
Center. The final diagnosis w^as chronic strain of the, lumb.ar 
muscles and ligaments superimposed on severe'degenerative 
disc disease, cardiovascular disease, obesity 'and moderate • 
severe psychopathology. The prognosis was poor for return 
to. gainful employment. Claimant's condition .was medically 
stationary but not vocationally. They felt claimant ,had 
the capacity for sedentary v;ork only w^ith limitations of 
no D.ifting over 10 pounds, .no repeated lifting, bending, 
twisting or squatting. A job change v;as mandatory.

On September 14, 1978 a Second Determination Order . 
granted claimant an additional award of 10,% unscheduled 
disability, for a total award to date' of 25%. .. ...

A service coordinator contacted claimant and was 
told that he v;anted to pursue his own employment plan and 
would not pursue any other line of work so his file v/as 
closed.

In December 1977 claimant cam.e under the 'care of 
Dr. Boots-, an osteopath. Oh February 2 ,-1978 Dr. Boots' '’ 
reported that claimant was an orthopedic cripple due to 
the accident herin and has been unable'to work since Dec
ember 1976. .He felt claimant could-not be gainfully employed 
and v/as permanently and totally disabled.

Claimant testified thaf he has constant low back pal 
down into his legs. Claimant has made no conscientious 
effort to seek employment.

n
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The. Referee found that motivation v/as not necessary 
to establish a prima facie case of bdd-lot status, if the 
medical evidence, considered ,with;other factors, supported 
claimant's inability to work. He felt claimant had mot his 
burden and granted him permanent total- disability.

The Board, .on de novo review-', finds that claimant 
has no motivation to return to work and turned dovm the ser
vices of vocational rehabilitation. The Board further finds 
that the medical evidence•does not support a finding-of 
permanent - total disability..

All of the•physicians who have .examined claimant felt 
he could return to gainful em.ploynient and only Dr. Boots 
felt otherwise..

. Since the medical evidence does not support a finding 
that claimant is totally incapacitated then he must make a- 
shov.’ing that he is willing to seek regular and gainful em
ployment and that he has m.ade a reasonable, effort to obtain 
such employment. Claimant has failed to do this.

* I f ■The Board concludes,‘ based on claimant's age,, his 
education,- his lack of skills, his v;ork background and the 
•fact that claimant is precluded from. his„regular ■ occupation, 
that,,claimant has lost a significant amount of wage earning 
capacity. Claimant istherefore, awarded 75% unscheduled 
disability.

■ - ORDER
•- The order of the Referee, dated February 16, 1979, is 

hereby modified.
. Claimant is hereby granted an award of 240° for 75% 

unscheduled disability. This av;ard is in lieu of all previous 
awards including that granted by'.the Referee's order which, 
in all other respects, is affir.med.

#

9
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WCB CASE NO. 78- August 17, 1979
ELEANOR J. WILLIAMS, CLAIMANT 
Pozzi, Wilson, et.al., Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross-reguest bv the SAIF

Reviewed by Board Members Wilson and McCallister.
Claimant and the Fund seek Board reviev; of the order 

of the Referee which granted claimant lo® for 5% unscheduled 
disability.

Claimant is 38 years of age and was employed as a fish 
filleter and around April 28, 1976 she gradually developed 
a.condition v/here her left thuml^nail and the-adjoining finger 
nail started to turn soft and white and the nail eventually 
fell off. Ovei: a period of time claimant lost three nails.

On .May 10 , 1976 claimant v/as examined by. Dr. Neikes 
who felt claj.mant had lamination and a loosening of the 
nail v/ith results of either secondary to fungus or bacterial 
infection as the nail loosens. , He recoiranended ,a job change. 
He stated that claiinant' s .problem v;as recurrent and wou].d 
continue as long as she worked as a fish filleter.

On June 11, 1976 claimant was released to return to
work.

On July 28 , 1976' a Determination Order - granted claim
ant. compensation for ■ temporary total disability only.

Under the auspices of vocational rehabilitation claimant 
went to school to learn selling. She completed the,school - 
but did not find employment and did not particularly like * 
selling. I\ Second Determination Order dated July 19, 1977 
granted claimant further time ].oss only.

• Claimant is presently back to v;ork with this employer 
as a crab shaker and so far has had.no recurrence of her 
nail problems. V/hen she quit fish filleting- her condition- 
cleared up completely.

The Referee found that claimant's bodily processes 
had, developed a systemic condition.-which places her claim- 
into the unscheduled area. lie felt she had' sustaiiied a 
5% loss.of her wage earning capacity as she could no longer 
be a fish filleter.
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The Board, on de novo reyiev.’, finds there 'is no med
ical evidence in the record to support the Referee’s finding- 
that claimant's conditi.on is systemic in nature. The Board 
further finds there is no medical evidence that claimant has 
any loss of function of her left thumb.

Therefore, the-Board concludes that the order of the. 
Referee -must be reversed.

ORDER

The order of the' Referee, dated January. 31 , 1979 ,- is 
reversed. ' ' ' ’.

The Determination Order, dated July 19, 1977, is af
firmed . • d ■

m

CLAIM NO. CP 635-7551-6-11-M August 17, 197
MYRTLE YORK, CLAIMANT
Velure & Pleysell, .Defense Atty:
Own Motion Determination

Claimant sustained a compensable injury on October 2,
1968 while working for Parkviev/ Nursing Home. She felt 
immediate pain in her chest area and was treated conserva
tively by Dr. Russell. A subsequejit scalenectomy v;as done 
and the claim was first closed on September 4 , 1970 v.^ith ah’ 
award of compensation equal to 19° for partial loss of the 
right arm and temporary “total disability compensation from 
October 2, 1968 through August 8, 1970, less time worked.

On December 1, 1970 claimant had a right first rib 
resection done and she requested' that her clai.m be -reopened.
This v/as originally denied and-claimant requested a hear
ing. On June 29 , 1971 'a' Stipulated Order granted her an 
additional 10° for loss of the right arm.

In 1972 claimant was enrolled in a vocational rehabilitation 
program learning to become a beautician/manicurist. She was 
able to receive additional training- to become a cosmetology 
instructor and she now has her“license to do this.

Claimant again requested reopening and, on July 31,
1973 , a cervical laminectomy was performed. On Mciy 24 , 1974 
a Stipulated Order dismissed claimant's request for hearing 
after a settlement v;as reached.
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Claimant: subsequently, requested, the Board to exercise 

its ov;n motion jurisdiction and reopen her claim. It did so 
by an order dated January 21 , 1977-. • Claimant underwent 
surgeries -in August 1977 and January 1978. ''-She was seen 
by Dr. Dunn who indicated tliat claimant .could return to. 
part-time work in September 1978. ' Claimant attempted to 
do so but experienced pain in her -back and neck caused, 
she felt,'by walking on cement "floofs. Dr. Dunn recommended 
claim.ct).t see a podiatrist and said her cl.aim should be re
opened for possible vocational counseling. Claimant re
turned to work on January 16 , 1979 and did fairly v/ell with 
the aid of a transcutaneous, stimulator. Dr. Dunn felt her 
claim could be closed as of that date.

m

The carrier requested a. determination of .claimant's 
present disability. The Evaluation Division of the h’ork- 
ers' Compensation Departiuent found that’claimant had been 
previously granted compensation totaling 29° for 15% loss 
of the right arm. It felt that claimant's disability was 
in the unscheduled area and she should be granted an award 
equal to 48° for 15% unscheduled shoulders, back and neck 
disability jug lieu of--the earlier. av/ards . Time -loss bene
fits should also be paid from August 2, 19.77 through Jan
uary 15, 1979, less time worked.

The Board concurs, • •
ORDER

Claimant is hereby granted compensation for tempor
ary total disability from August 2, 1977 through January 
15, 1979 ,' less time worked, and compensation equal to 48° 
for 15% unscheduled shoulders, back and neck disaJoility. 
This award for unscheduled disability is in lieu of the 
previous awards claimant has received for loss of her right 
arm.
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WCB CASE MO. 
WCB CASE NO.

78-482
76-422

August 22, 1979 #

ROGER J. ANDREWS, CLAIMANT 
Bloom, Ruben, Maranclas, Berg, Sly 

& Barnett, Claimant's Att;^s.
SAIF, Legal Services, Defense A.tty. 
Request for Reviev; by’Claimant ’

^Reviewed by Board Members Wilson and. Rhillips.
Claimant seeks review- by the‘Board of the Referee's 

order which affirmed the Third Determination Order dated 
July 21, 3.975 (VJCB Case No'. 76-422) and the Determination 
•Order'dated October 11 , 19 78 (WCB Case No. .78-482) . ’ '

The two cases identified above v;ere tried on a consol
idated basis. 1 ’ .

Case No. 76- 422 - relates to an injury s.ustained by.
. claimant on or about October 2, .1969 .- At the time of the 
1969 injury claimant was 25 years old and working as a 
powder monkey. He sli.pped and fell 'while, carrying a, 50- 
.pound box. of dynamite. In Ju.ne 3^970 back surgery w'as performed at the L4-5 level' a'nd tiie claim was closed by a 
Determination Order, date.d March 12, 1971, which gave 
claimant ,64° for 20% unscHeduled' low back disability and 14°
for 10% right foot disability.'’' '•

■ i ■ • ' ' '
In July claimant filed a claim for re-injury to his lov; 

back- and ,his claim v/as ^ reopened as an aggravation claim; 
Additional surgery v.-as done. at tine L4-5 level and L5-S1 
levels and the claim-was• again closed by the Second Deter- 
m.ination Order civ/arding claimant'-an. additional 48° for 15% 
unscheduled disabili.ty.

Pseudoarthrosis developed at both fusion sites and the 
claim v/as reopened for the performance of a refusion which 
v/as done on June 6, 1974 and’the cJ'.aim v/as again closed by 
the Third Determination Order’of July 21, 1975-whereby 
claimant received an • add.it.ic.nal 80° for 25% unscheduled 
disability.- This'gave claimant altotal of 192° for 60% 
unscheduled disability and 14 ° .-for) 10'% right leg disability.

' Case No. 78- 4 82 relates tC' an injury sustained on March 
16, 1977 whereby the claimanttwas awarded compensation for' 
temporary total disability! 'only -both 'by the First Determin
ation Order dated August 25,' ,1977 and' the Second Determin
ation Order dated October 11, '1978..'

#
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C].ai-inant contenclG as a.-result of: a combine:tion of tliese 
two industrial injuries he,.is, now .p/^ririanGiitly and totally 
disabled. The primary i.ssue'DO-fore 'the' Board on reviev; is 
extent of.permanent disability; additional issues are the 
assessment o.f penalties and av/arding of attorney's fees, 
based on the Fund's unreasonable resistance to the payment 
of compensation.

Prior to the first injury clainiant v.’orked for two-and- 
a-half years as an apprentice butcher and for two years as 
an apprentice machinist. Apparently both of these appren- . 
ticeship programs were interrupted by some type of eruption 
on claimant's hands. In 1971 claimant had been found eligi
ble for vocational rehabilitation' and v.-as placed in an on- 
tlie-job training program as a Volkswagen mechanic. CJ.aiiiiant 
voluntarily terminated- the program after two weeks. Claimant 
was. then authorized to-enroll in the community college where 
he obtained his GED.

m

In August 1972 clainiant v/as interested in becoming a 
m.achine operator and started a course at Technical Training 
Service. Later, he switched'’to the v/e]di:ng program which he 
completed in March- 1973. It is reported that claimant has 
been certified as a welder. /although he v/as referred to. 
many potential employers and although the jobs v/ere pre- 
screened for claimant's-- physical limitations , claimant 
declined .employment in the field for which he had been' 
trained. ■ Claimant decided to go into the antique business
with his . father-i.n-la'w 
dying coveralls.

and-also commcenced a business recy--

In Ma.rch 1976 claimant was again found eligible-for • 
vocational rehabilitation in an approved th.ree-terrn program, 
which v;ould train him as an automobile parts handler at 
Clackam.as County College. Claim.ant finished the course and 
conmenced v;orking for WaJ.lace Buick v.'here he was reinjiired 
in May ],977. In May 197 8 claimant again was.approved for an 
cn-the-job training as a taxidermist but he terminated the 
program two months- after it started.

The Referee found that claimant was alJ.eged to have 
sustained substantia], psychological damage as a result of. 
his compensable inj'uries but he found there w'as indication 
that claimant's psychological dysfunct.'i.on proceeded his 1969

industria], injury. As stated earlier, the two apprentice
ship programs claiman t - entered we re aborted because of .-a 
condition claimant had which caused his hands to break cuc- 
Both claiman.t and his psychologists were aware, of this 
problem w'hich apparently was a psychophysiological reaction 
rather than a m.anifes tation of a disease process.
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The Referee found «that the evidence .conveyed a strong 
impression that claimant's motivation could have been better.
Prior to his first industrial 
frequently and terminated two 
After the first injury he had 
as a Volkswagen mechanic, for- 
a welder, a parts man, and•a ■

in'jurv he had changed .jobs 
apprenticeship programs. 
been authorized, for training 
a .'GEp , as- a machine operator, 
laxidermist. From that' variety

of opportunities claimant 'managed •’to complete the GED, the 
welding and the parts programs■ The' evidence indicates that 
although claimant' had apparently been!successful in the 
antique business with his father-in-law and-in recycling . 
-coveralls he did not stay too.long'in either-of these 
businesses.

• The Referee concluded that claimant had failed to meet 
the miinimum statutory requirements of ORS 656.206(3) -and 
therefore found he v/as not -permanently and totally disabled- 
as a result of' his October 2’, ' 1969 injury nor as a result of 
his March 16 , *1977 injury'nor .was he permanently and totally 
disabled as-a result of the combined effects of the^'two 
injuries, . • ,

The Referee concluded that claimant had been adequately 
compensated for the 1969 'injury by the awards which totalled 
192® representing 60% unscheduled back disabi-lity and 14° 
for 10%. right foot- disability. ' The March 16 ,- 1977 injury 
did not result in any permanent disability in -the opinion of 
the Referee and,- thereforehe affirmed the Third Determination 
Order, dated July 21,- 1975 (WCB Case' No. 76-422) and the 
Second Determination Order of October 11, 1978 (WCB Case No. 
78-482). . ■ .

With respect to penalties'and attorney's fees, the 
Referee • found .that the evidence did not support the assessment 
of penalties or the award of attorney's fee. There was no 
evidence of any ..delay in accepting the claim for claim.ant's 
treatment at'Northwest Pain Center, there was no delay in 
refusing to communicate with claimant’s attorney regarding 
the status of the case and there was no unreasonable delay 
or refusal on the part of the carrier to process the claim.

The Board, on de novo review', finds.that from a phy
sical standpoint claimant has been adequately compensated; 
however, there is strong evidence that claimant's psychological 
problems have additionally added to his inability to perform 
the types of ■ em.ployment in v/hich he has had- prior experience ■ 
and was able to do before his industrial injuries, of 1969- • and 19'77. '

Dr. Vizzard,. in his ...report-of -February 20, 1979 which, 
was based upon a review of objective tests and four psy
chological evaluations done between 1970 and the date of his report, concluded that: ' '
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# "It is clear that this man ’ [claimant] has 
progressed from an indiviu,uai;-'who v/as func
tioning near approximately the normal range 
emotionally to an individual who is now 
highly depressed and anxious, somewhat angry 
and paranoid, withdrawing further and further 
from, interacting with people,- and verging on 
psychotic personality decompensation due to 
repeated threats to,_ his ego .defenses. "

Dr. Vizzard related claimant's current emotional diffi
culties to-the decompensation process beginning with his 
1969 injury. His prognosis for restoration and rehabil
itation was ooor.

m

#

The evidence indicates that claimant was barely lit
erate,' while he was being evaluated for the mechanic train
ing program it was noted that he had good aptitudes but was 
experiencing neurotic depression with some anxiety and 
probable conversion symptoms. It was anticipated that 
psychological factors v;ould be something of a problem to 
claimant in' the course of any rehabilitation and claimant 
was classified as having a moderate psychopathology attrib
utable to his industrial injury.

entitled-to an 
, of the maximuru

The Board concludes that claimant is 
additional award equal' to 64*^ which is 20 
for unscheduled disability to compensate him for his psy-- 
chological problem.s. This award will give claimant a total' 
of, 256° which represents 30% of the maximmi allowable by ■ 
statute for unscheduled disability and, in the opinion of 
the Board, v/ill adequately compensate claim.ant for his 
present and potential loss of wage e^irning capacity re
sulting from the two industrial injuries claimant has suffered

The' Board finds no reason to, disturb the award granted, 
claimant' for the right foot disability.

The' Board concurs w'ith the conclusion reached by the 
Referee on the issue of penalties and attorney's fees.

,, ORDER
The: order of the Referee, dated March 19, 1979, is modifiedL ■ ' '

The' Third Determination Order, dated July 21, 1975, is 
affirmed (WCB Case No. 76-422).

Claimant is £-vwarded 64°'of a inaxinurm of 320°. for un
scheduled psychological disability. This award is in add
ition to, all previous awards which claimant has received as 
a result! of his industrial injury of March 16 , 1977. (WCB Case Noli 78-482) . ■
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'.Claimant's attorney is awarded as a reasoncible attorney's 
fee for his services at Board review a sum eaual to 25% of

t * , « ? • ^the additional compensation granted claimant by this order,payable out of said com.pensation! as paid, not to exceed
$3v000.- • ^ ''i'

WCB CASE NO. 78-6291 August•22, 1979
In the Matter of the Compensation of The Beneficiaries o'f • ' ]
ALAN D. BAKER, DECEASED
D. Richard Hammersley, Claimant?s Atty
Souther, Spaulding, Kinsey,••
Williamson & Schwabe, Defense A-ttys. 

Request for Review by Employer

Reviewed by Board Merrhers and McCallister.
■ ' 1

The employer seeks review by -the Board of the Referee's 
order which remanded the ' ma tter 4'o , it with instructions . to 
accept.the claim and provide all' the benefits of the Workers 
Compensation Law to the three, children of Alan D. Baker, how 
deceased> and Victoria Du-Wells:,

The sole issue is whether the three'children born to
• . . . V * ' , •Alan D. Baker and Victoria D. • Wells, .while they were cohabit- 

ating in Oregon as husband and wi5e be tween December 1969 
and December 1973 are entitled to compensation pursuant to ■ 
the provisions of ORS 656.204 and 656.226.

Alan Baker was killed during the'course and scope of 
his employment on June 30, 1978. Victoria D'. Wells had left 
Mr. Baker and had married another man. at the time of the 
fatal* in j ury. She filed 'a claim for v/orkers' compensation 
benefits in behalf of her three children,* a son age 7, a 
daughter age . 5and a' son age ' 4. ; ! d . ' ' •

* •
The employer denied the claim for benefits on August 

22, 1978, stating that £he children did not qualify as 
beneficiaries under the 'Worker^';' Compensation Law of Oregon.'

The. parties had stipulated that Mr. Baker had been the 
father of the three children'and;that Victoria Wells was the 
mother;- a court order, darted August 1974, has adjudged the 
deceased to be the father of said children.
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The attorney for the claimant, who filed on behalf of 

the three children of Victoria Weills,., argues - that the three 
children were the offspring of ,-anV.unmarried man and unmarried 
woman who had cohabitated in Oregon-'as husband and w-ife for 
over a year prior to the date of fatal injury and, therefore, 
the children are entitled to compensation pursuant to the 
provisions of ORS 656.226 in the same m.anner as if the man 
and woman had been legally married.

The employer contends that there-;had been a failure to 
establish a state of dependency, stating that Mr.. Baker had 
not provided too well for his three children after he left 
their mother and that ORS 656.226 required that the cohabit- ' 
ation must have occurred in the year prior to the industrial 
injury.

The Referee found that there was no requirement that 
the cohabitation must have occurred in the year iimmediately 
prior to the industrial injury. The statute merely says 
they must have cohabitated in Oregon for over one year prior 
to the date of the injury. -The w^q'rd "immediately" is conspicu
ously absent from the statute. .1-

The Referee further interpreted ORS 656.226 as not 
requiring evidence of dependency.

He concluded that the three children involved were 
entitled to the benefits of the VJorkers ’ Comipensation Law 
and remanded the mntter to the employer to accept the claim, 
on behalf,of the three children and pay compensation, as 
provided by lav/, to them. ' He also awarded an attorney's fee 
to the attorney representing claimant for prevailing in a 
denied claim.

The Board, on de novo review, finds that the Workers' 
Compensation Law does not distinguish between the rights of 
a child born out of v/edlock, assuming that the requirements 
set forth in ORS 656.226 have-been met., and a child born of 
lawfully wedded parents insofar as entitlement to workers’ 
compensation benefits. In this case, Mr. Baker and Ms. Wells 
lived together as husband and wife for over one year prior 
to his accidental death and as a result of that relationship 
three children were born. These children, all under 18 
years of age, are entitled to benefits under bhe provisions 
of ORS 656.204 the same as children born to a legally 
married couple.

As the Referee has indicated claimant did not seek 
benefits 'for herself but only for her three natural children 
whose father was Mr. Baker.

#
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There is nothing in the record to indicate•that a ■ 
guardian or a guardian ad lidurrt has been appointed ,for the 
three minor' chi Idren. If this'has 'not been done, it should be done so that the monieS'cah be jpai'd to a person legally 
authorized to disperse suclb monies'.for the benefit of. the 
three minor children-. ' I ‘

: ‘ ORDER . ' • '. M -
The order of the-Referee, dated February '9, 1979 , is 

affirmed.
. Claimant’s attorney is hereby granted a reasonable 

attorney's fee for his services in connection with this Board review' in the amount of' $300 ,-^payable by the Fund.

WCB CASE NO 78-4391 August -22, 1979

DAVID L.- BAKER, CLAIMANT 
Evohl F-.'Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF ‘ -

Reviewed by Board Members Wilson and Phillips. •
The State Accident Insurance Fund seeks- review of the 

Referee's order which directed it to pay claimant compensation 
for temporary total disability for such periods of time 
subsequent to his industrial injury on January 19 , 1976 txhat 
he had not been paid compensationsubject to appropriate 
reimbursement from the renabilitatioh reserve of the Workers' 
Compensation Department. ‘ V' _• ! ‘

The issues before -the Referee v;ere: (1) should the
Dete-nnination Order, dated October 5, 1976*, and the Determina
tion Order, dated June 19 , 1978, be' set aside as being- premature; '(2) was claimant * entitled to receive compensation 
payments continuously from the date of his industrial injury 
until the.date of, the hearing^ The Re'feree found that both 
Determination Orders v;ere properly’ entered, therefore, the 
only, issue 'to be disposed of.’orm reyiew is whether claimant 
is entitled to receive•ccmpensatipn■payments continuously 
from January ],9 , 197-6, the'j date-.-he-whs - in j ured ,' until the 
'date of the hearing, J anuary'' 25 ,'' 19 79 .

m

m
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Claimant suffered a fracture :.of his r-iqht. wrist when-he
fell from ;a ladder on January^^.‘l'9r;'dd_976 ? 
by Dr. Schachner, an orthopedic--pHysici 
closed manipulative reduction. Claimant 
at that time.-- Claimant continued to be 
until April '23, 1976. Subsequently, cl 
care of Dr. Singer, -an orthopedic-physi 
2, 1976, reported claimant's condition 
ary and recommended vocational retrain! 
did not believe surgicai'’reconstructidn

Claimant v;as seen 
an, who carried out a .
' S' wrist was casted 
seen by Dr. Schachner- 

aimant came under the- 
cian,’ who, on August 
was medically,station- 
ng. 'At that'. tirT'O he 
would help.' . ■

0

A Determination Order, dated October- 5, 197,6,, awarded 
claimant 30-° for 20% loss function of the right forearm and 
compensation for temporary total disability from'January 1_9, ’ 
1976 to August 2, 1976.

On November 26, 1976 Dr. Singer reported that claimant 
was complaining of .increased pain in his wrist and the claim 
V7as reopened for nerve conduction studies which were indica
tive of a< carpal tunnel syndrome..j Dr. Singer advised the 
Fund on December 28 that surgery -fwould .be required. It was 
performed, on February 2, 1977. Claimant contends , this 
surgery was evidence that he was not rriGdically stationary on 
October. 5-, 1976.. Kov/ever, the. Referee found that. Dr. Singer's 
reppr.t of-November ..26...indicated, an ..aggravation of claimant's., 
condition’ and did not contradict -his finding of iT.edical 
stability in-August. Therefore, he' did not set aside the 
October 5, !l976 Determination Order. . - . •

- After the February 2, 1977 surgery. Dr.- Ellison recom
mended additional surgery; however. DrSingeron June 1, 
1977, did not agree. Dr. Singer advised the Fund that it 
would be ^better to postpone the surgery at. least.temporarily 
and to proceed with claimant's vocational rehabilitation.

Claimant's physical condition did not 
February I-10 19.7S , Dr. Ellison performed' a
the median'nerve and the ulnar nerve, at th 
resection of the dista-1 ulna.. On May 22, 
stated tha-t claimant was medically station 
upon this sta tem.en t the claim v/as closed 
Order, dated June 19,.1978, which awarded 
tional .45® for 15%. loss func.tion of the r,i 
compensation: .for temporary total disabilit 
26, 1976, .the date Dr. Singer had prescrib 
conduction’ studies, through- May 22 ,. 19 78.

improve arid, on ^ 
decompression of 

e right-wris-t and 
1978 Dr. Ellison 
ary and, based 
by .a Determination 
clairT'.ant an addi- 
qht forearm and .- 
y from November 
ed the nerve

On September 14, 1978 Dr. Ellison reported that claim.ant's 
continuing problems were related, to a'nonstable ‘ raidioulnar 
joint. The symptom.s -from this condition were significantly .. 
limiting claimant and he suggested one 'more attempt at 
-reconstruction of the distal--radioulnar joint_v;,ith insertion- -• 
of an ulnar head silastic prosthesis. ; He did this on 
October '2 3 , 19 78 .
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..Again claimant: contends thiS'surgery subsequent to the 
entry of the Determination 'Order.on June 19, 1978, indicates 
that .his condition was not medically stationary on May. 22., 1978. The Referee found th'd't'‘the * Determination Order was

appropriately • entered cp. .the basis of the-medical recommenda
tion of Dr-.- Ellison.- Ke alsc construed Dr. Ellison'-s later 
reports to indicate a worsening of claimant’s physical 
condition subsequent- to the -entry' of- the Second Determination 
Order despite claimant's testimony 'that his condition was 
not worse at the time of the Cctqber;'^1978 surgery than it had.been on May 2 7, 19 7 8.* q ' , ■

The foregoing recital of-events is necessary to show 
that between the January : 19 1976 'industrial injury and the
date of the hearing there'w'ere periods of time during which 
claimant- did not recei-ve compensation either for temporary- total disability nor for permanent!partial disability, thus 
creating gaps in the continuous" flov/-of compensation to the 
claimant. Although Dir. Singer^ wheii he found ■ claim.ant.-medically 
stationary on August 2, 1976, had recommended vocational 
assistance, claimant testified tnat for a period of a couple 
weeks after the closure he declined to be retrained, thinking 
it was not necessary. Subseguent-ly, he changed his mind and 
sought assistance from a counselor- iri:''the Vocational Rehabili
tation Division. This counselor tGS'tified that claimant had 
signed an application for vocational -assistance on August 
24 , 1976 and a request hcid 'beeri made to the Workers' Compensa
tion Department- for referral- o'f claimant for vocational 
rehabilitation. Several-additional■requests were made but 
no referral. •

The Referee found that on Noveirber 3 , 1976 a vocational 
specialist with the Disability Preve.ntion Division' of the . 
Workers' Compensation Board'notified, claimant of his non
referral, stating it was because i .claimant- had indicated at 
the time his claim .was closed that' :ie ’ did not wish any. type .. 
of vocationa-1 assistance. .‘ 1-

The Referee found that based upon the information 
supplied to the Board-, -the Disability Prevention Division . . 
should have been aware that’ claimant's initial, disinterest

. . I I * • •had been discarded and’that he,new desfred vocational•assis-' 
tance.-He concluded that under those circumstances to deny .a 
referral by the reason'.of 'claimant's earlier expression .of 
disinterest was- arbitrary capricious ; or characterized by-- • 
abuse of discretion, citing OAR 436-61-060(2)(d).

'• i •

#

m
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.The’ Referee concluded that had claimant been referred 
for vocational assistance .it..wasrquite orobabie that he- 
would have been "enrolled'and actively e’ncjaged in an- authorized 
program of yocational rehabilitation" and, therefore, receiv- 
,ing temporary total disability benefits'.' Furthermore, if 
such benefits had, in fact, been paid', they would have been • 
discontinued on Noverriber ■ 26-,' 1976..when claimant was"placed 
on "time loss" because 'of- Dr.- Singer's report.

I ' ■ •> -
Mr. Demers, a counselor fro'm-'thle Vocational Rehabilita-- 

tion Division, testified- that because'of the impending 
surgery he placed claimant on- a "interrupted status" in 
January 1977 but.when Dr. Singer, in June 1977 , -recommended 
a postponement of this surgery the 'Disability 'Prevention 
Division advised claim,ant on September 21 , 1977 that he was 
being referred. - ' . - - - '

In October Mr. Demers established a timie' for cla.i.mant 
to receive training in d-rafting at -Lane Comm,unity College 
beginning in January 19 78 and extending for-a--two-yea-r 
period-. .However, before' this plab could be put into effect, 
claimant ihad his surgery in February 1978. On March 2, 1978 
the Field Services•Division terminated claimant's vocational 
rehabili-tabion status due to the :surgery but indicated . 
-claim.ant would be--reinstated when‘he v;as medically capable ' 
of attending school. Thereafter, on May 22, 1978 Dr. Ellison 
found claimant to be medically stationary and the next day : 
claimant contacted Mr. Demers who- passed the .information on 
to Fie Id ■ Servi ces Division.- They said it would be- necesstry 
.to receive a ’ statement' from Dr. Ellison of how- many hours 
claimanticould take before they could re-refer claimant. 
Claimant testified that after telling Mr. Demers about the 
limitation'placed by Dr., Ellison on class hours'he heard 
nothing further until August -1978 v/hen he again, contacted 
Mr. Demers. Mr. Demers ;testified that he had done nothing • 
with the matter until he heard from claimant on August .16, v 
1978 at which time claimant told him that the doctor had 
released ■ hiin‘ to return to school. The request' for re
referral'was- then submitted and on September 11 , 1978 .clairaant 
was- again referred for vocational rehabilitation.

On September 21', 197 8 claimant advised Mr.. Demers -that - 
it was necessary for claimant to undergo -further surgery and 
again the referral v/as v/ithdrawn. After Dr.- Eirison perfor-med-- 
su-rgery -on-October--23 , 1978 a-vocational .rehabilitation 
program was again set up ' to commence January 1979 and -on'
January 4 , -1979 claimant.-received .a letter ..from'Field Services . 
Division!indicating the;program would be supported until 
September 1980.
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The Referee felt the breakdown in communication
between claimant’’and Kr. Demers'was/• under the’'circumstances , 
not claimant's fault and, therefore, did not.constitute such 
laxity on his part as ’to justify taking away benefits to 
which he might otherwise be ;entitled. Dr. Ellison's office 
had advised the Field Services,' Division several times that 
they would provide Mr. Demers'with'the doctor's opinion as 
to how many academic .hours claimant could'pursue.

In his determination of whether,'under-thesecircum- 
stances, claimant was entitled' to; receive com.pensatipn for 
temporary total disability ■ for the periods' of time, that he was not receiving "time!loss" benefits by reason of recurrent 
exacerbations of his-physical corjdi tion • rendering him unemploy
able, the Referee relied'to a great’degree on the. Court's
ruling in 
that:

Leedy v.- Knox, '34 0r'App.911, which held, in part.

"The legislature amended the Worker's 'Compen
sation Law in 1973 and 1977 fpa "the purpose,- 
among others, of'emphasizing the goal of vo-. 
cational rehabilitation designed to minimize 
vocational disability. fwhere possible and re
turn ’ dis abled workers 'tp^ competitive labor
market. The amon'dments' superimposed provisions 
for vocational reh'abilitatipn. upon the formally, 
simple dispositional' scheme'-. The procedural 
accomodation ' for rehabilitation treatment, how
ever,' did not eliminate the 'continuity of sup
port for the worker,’'in som.e. form, throughout 
the process."
The.Referee found.that although the revocations of 

referral of claimant for'vocational rehabilitation constituted 
an admiinistrative change in status so tha-t claimant was not 
"enrolled and actively engaged in an authorized program of 
vocational rehabilitation", the record demonstrated that, 
claimant was in continuing need of vocational rehabilitation 
immediately afte'r progressing to the point of medical stabil
ity following each of his several surgeries. He concluded 
that the legislative intent for "continuity of support" was 
frustrated in the present' case by the failure on '.the part of 
the Field Services Division to maintain or properly renew 
claimant’s referral- for' vocational’ rehabilitation at such , 
times as "time loss" benefits v/ere discontinued because of’ claimant's undergoing ‘ m.edicai treatment. He ' found that’.
failure to be ax'bi trary k:apficious , or characterized by 
abuse of discretion and directed that claimant be'Paid -c
pens ation, uninterrupted y 
date"'Of ‘the hearing.

'om the' date of his pa
in j ury •com- to the
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irc, on de novo.review, agrees that neither theThe Bo
October 5, 1976 Determination--wQrden nor the June 19, 1978 
Determination Order were prematurely entered. In each case 
claimant's condition apparently worsened atter the entry of 
the -Determination Order. The.m.edical reports in no way 
indicated that claimant was not medically stationary at the 
time the claim w'as closed. •

When claimant's condition was found to be miedically 
stationary on August 2, '19 76 he was not in an authorized 
program of vocational .rehabilitation and, in fact, had 
refused the offer of vocational retraining. Later claimant 
changed his mind and- requested vocational rehabilitat.ion but 
it was refused. The Referee found this refusal-to.be arbi
trary, capricious or characterized by abuse of discretion.
He ordered the claimiant to be paid compensation for temporary 
total disability from August 2, 1976 through November 3,
19 76 when claim.ant was notified his non-referral for vocati.onal 
rehabilitation.

-< •[ -After the first Determiinati on Order - was--entered- claimant's 
condition worsened and, upon the ■recom.mendation of Dr.
Singer, the claim was reopened for additional surgery. A 
Second Determination Order, dated June 19, 1978, based upon 
'Dr. Ellison's report that claimant's condition was medically 
stationary on May 22, 1978, the claim, was again 'closed. On. 
this date claimant was not currently referred for vocational 
rehabilitation and was not enrolled and actively engaged in 
an authorized program of vocational rehabilitation, however, 
the Referee directed that .claimant be paid compensation from 
May 22, 1978, forward.

The Board concludes that claimant was m.edically station
ary at each time his claim was closed and he v;as not at 
either time actively engaged in a rehabilitation progrpmi, 
therefore, it was proper to terminate his compensation - for 
temporary total disability on the date he was found to be . 
medically stationary. There is no basis for finding that • 
claim.ant v.'as in a continuing need of voctional' rehabilitation 
.immediately after progressing to' the point of medical stabil
ity following each of' his several surgeries-. The sole issue 
in Leedy, was v/hether a disabled claimant v.'hose condition - 
was med'ically stationary and'who was -eligible for but- not 
yet enrolled and actively participating in an'authorized 
program of vocationa 1 reha.bilitat.ion wcis- entitled to- an 
interim determination -of disability and-award of- -benefits.
As the Referee stated in his orde.r, the facts i.n' the case • 
before him are very, similar to those in Leedy; however, in 
Leedy claimant was not awarded compensation for temiporary 
total disability. To the contrary, the - Court-stated :



we- held that: he was liOt entitled to 
temporary 'disabilipy benefits/ but that he • 
was entitled' to permanent disability benefit's 
during the period."
In this case claima;it should have b 

for permanent partial di s£ljilityf'awarded 
ation Order, dated October! 5 , 1976‘. Cla 
have been paid compensation for oermanen 
awarded him by the' Determination!’Order , 
from that date and until the claim.was- r 
23, 19,7 8 for surgery. • Claimant was appa 
compensation for' temporary total' disabil 
enrolled in ' an authorized program of voc on January 4, 1979. - '

een paid compensation 
him by the 'Determin- 
imant also should 
t partial 'disability 
dated June 19, 1978, 
eopened on October 
rently receiving 
ity at the, time he was 
ational rehabilitation

Although 
upheld the val 
5, 1976 and th 
June 19, 1978, 
order which li 
to pay•claiman 
for such peric 
19 ,. 1976 that 
-for temporary • 
On this issue

the Referee, in th.e body of his opinion, 
idity of the Detefniination Order dated October 
e validity of the Determination Order dated 
there was no reference made to it in his 

mited itself solely to a directive to the Fund 
t compensation for temporary total disability 
ds of time subsequent' to his'. injury on January 
he had not.previously.been paid compensation 
total disability or permanent partial disability 
the Board reverses' the ‘ Referee . r .

ORDER
I ..

The order of the Referee, dated'March 21, 1979, is 
reversed. ,

The relief sought by claimant is hereby denied.
The Determination Orders, dated October 5, 1976 and June 

19, 1978, are affirmed.

m
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VJCB CASE NO. 78-5346 

-- ■RUSH W. BUTCHER, CLAIMANT ’
Fanner, Johnson, Marceau, Karnopp 

& Kennedy, -.Claimant's .Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Aucust 22, 1979

Reviewed by Board Members VVilsen, Mccallister and Phillips
Claimant seeks Board reviev; of the Referee's order which 

granted‘him increased compensation for a, total award equal to 
108° for a loss of the left leg.

The majority of the Board, after de novo review, affirms 
and adopts the Opinion and Order of the Referee, a copy of 
which is attached hereto and, by this reference, is made a 
part hereof.

ORDER ■ ,
The order of the Referee, dated March 7, 1979, is 

affirmed.

m

Board Member Phillips dissents as follows:
I respectfully dissent from the majority opinion. ORS 

656.206 (1) (a) defines permanent total disability as "'Permanent 
total disability' means the loss, of use or function of any 
scheduled,. . . portion of the body which permanently incapacitates
the worker from regularly performing work at a gainful and 
suitable occupation. . . . The claim.ant in this case
sustained injuries to.both ankles and the left knee. The 
medical evidence indicates that even if claimant undergoes a 
complete kne'e joint replacement, he still couldn't return to 
any gainful and suitable employment. Dr. Skirving opines • 
claimant'is permianeritly ' and totally disabled. The 
Orthopaedic Consultants' report as of May 3, 1977 indicated 
claimant has a . . disability which makes him unable to
work at any occupation we can perceive." Claimant has pain 
in his legs and cramping. He wears braces on‘both ankles 
and on his'left knee because of instability. Due to his 
condition he can sleep only 2-3 hours per night. • Claimant 
has difficulty walking, especially on uneven ground; his 
legs go to sleep; he falls due to his "stumb].ing" gait; his 
knee pops out and swells. Drs. Carroll and Mahoney note 
claimant has pain in his legs and opine he is considerably 
disabled. Claimant is now 60 years old and has an eighth 
grade education with no additional trainJ.ng. His v/ork ex
perience; consi s ts of heavy equipment operator and truck 
driving. It is obvious claimant cannon return to either of 
these occupations. .i:t is this Board member's conclusion 
that based on all of the medical evidence, claiincint is 
permanently and totally disabled.
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' ■ WCB CASE NO. '7 8-5,4 51
ROLF W. FERCHLAND, CLAIMANT Starr & Vinsor!, Claimant' s'* Attys. 
Samuel Hall, Jr., Claimant! s/Atty . 
Roger R. Warren, Defense Atty. • 
Request, for Review by .Claimant

August 22, 1979
m

lister.
Reviewed by Board Members Wilson, Philli-ps and McCal-

Claimant seeks review by the Board of- the order of 
the Referee which approved the employer's partial denial of 
July 5 , 1978 for any respcnsibil-'ity for his neck condition.• (. ' I'l '

Claimiant was'employed as a district sales manager for 
the employer- and on December 4,'1974 sustained a compensable 
injury to his low back when- lifting-a 48-pound sack of coffee,- 
he tripped and fell out 'ofnhis pfuck.

The original diagnosis was probable ruptured disc 
L4-5 and on DecemiDer 9 ciaimantiw'as• hospitalized and under
went a myelogram which verified fhe diagnosis.. On December 
13', 1974 Dr. Serbu performed a laminectomy at that level,

• t .ni
■ • .1 j'.; -Dr. Serbu released claimant.for regular v/ork on May

13 , 1975 with no restrictions, -'-i ... . .
■ >

On Decemb'er 5 , 1975 Dr. Serbu found claimant's condition 
was ’stationary and he rated’ clai.maht - s impairment as mild to 
moderate . ' • ' n I

On December 3, 1976 -claimant terminated his employment 
due to :his .continued symptoms. ' '

A Determination Order of February 17, 1976 granted claimant 15° for 10% loss'-of the.1 ri-'^ht leg and 32° for 10% 
unscheduled low back disability. ; .

On.January 17, 1977 Dr. Valli examined claimant and 
found him' in constant pain and the doctor felt claimant should 
avoid-^heavy lifting and f requentiibending .

i-;re iffIn August 1977 Dr. ,
California,' examined claimant anc _ 
surgery. Claimant v;as hospitalized and on January 11, 1978 Dr. Pfeiffe’r performed a • laiuirlecuomy at L5.

:r,. a neurosurgeon in ’recommended further
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m
•The carrier requested a.narrative report from Dr, 

Pfeiffer and on April 13 , 1978^,;hG, ..responded. He stated 
that since ciairnant's lumbar - s'l'lijeryi .he has been bothered 
by persistent neck stiffness and radiating.-left arm pain. - 
Dr. Pfeiffer's interpretation of this was 'that during sur
gery, with claimant's neck rotated-. sorriewhat in a prone 
position, hd probably had some nerve root compression.
Dr. Pfeiffer said he realized claimant's present problem 
was not directly related to his original’ iiijury but there 
was "no question in my mind"; that /the'.problem was directly 
related to his .recent lumbar laminectomy'.,

On^July 5, 1978 the defendant issued its. partial
denial.

#

On October 27, 1978 Dr. Stainsby examined claim
ant. He diagnosed cervical spondylosis at two,levels and 
recommended a discectomy. However, the doctor was skepti
cal as to the role of claimant's original history and sur
gery in the development of -neck and arm pain.

T* *The Referee found that Dr.y Pfeiffer had not set forth 
the reasons by which he. had arrived at his conclusion that . 
claimant's neck problems began with the surgery. Therefore, 
Dr. Pfeiffer's opinion is based on specuia-tion and the Ref-, 
eree affirmed the partial denial.

The Board, on de novo re.view, finds the partial de
nial must be reversed. Dr. Pfeiffer, who performed the iam- 
'inectomy ,in January 1978', found that-claimiant' s neck prob
lem occurred at surgery- from his ^neck being rotated in a 
prone position causing,nerve root compression.' ’ Since Dr. 
Pfeiffer was the operating physician and was' there at the 
time of surgery he is in the best -position to state causal 
relationship and the Board so finds.

ORDER

m

The order of the Referee, dated .April 17 , 1979 , is 
hereby reversed.

. The partial denial of July 5, 1978 is reversed and 
claimant's neck conditio'n c.laim is .hereby remanded to the 
em.ployer7carrier for accepoance and the payment of compen- 
.sation as provided by law. ■

Claimant's-attorney is hereby granted as a reason-. 
able attorney's fee for^his services before the Referee 
and at Board review, -the sum of- $1,000', payable by. the.., 
employer-carrier. :
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Board Member McCaliister dissents as follows:
I disagree with the opinion of the majority. I' 

would affirm the Referee's decision. I find the claimant 
has failed to establish by a preponderance of the evidence 
a causal relationship between the December'4, 1974 injury 
or the treatment' for that injurv^and his neck condition,

• r. '• t• i -i I ! ■ ';I agree with the Referee that the neck condition can 
be related to the second' surgery M:iy speculation, but not 
by any evidence that' preponderates a relationship. The 
claimant's testimony-at hearing; rejgarding the onset of neck 
symptoms-, when taken as -ki whole, •’■is 'most compelling in sup
port of the employer-carrier's denial.

I would approve the exmployer/carrier Is denial of the neck-condition-. ' '

€

WCB CASE NO.
WCB CASE NO.j '

78-4193
78-6819

HARRY HAMILTON, CLAIMANT.
David R.' Vandenberg, Claiman-t'g A-tty 
SAIF, Legal Services, Defense Attyh Order Of Dismissal 1 ' ^ "

August 22, 1979

m

A request for review ;was . received on .August 9, 1979 in the.' above entitled, matter'. Subsequently, claimant,'by . ' 
and through his attorneyi advised'''the Board that the re-, 
quest for review was inadvertently'submitted and that the 
matter was stall pending before Referee Terry Johnson for 
reconsideration of his Opinion and Order dated July 19, 1979

THEREFORE,, .the claimant's request to withdraw his 
request for review is hiireb'y-granted.-
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■ V ' . .
MARS J. HARET, CLAIMANT
Schwenn, Bradley & Batchelor,' ■ 

Claimant's Attys.
Souther, Spaulding, Kinsey, • •
Williamson & Schwabe, Defense Attys. 

Order Denying Motion

WCB CASE NO. 78-8626 August 22,, 1979

#

On May 15, 1579 claimant requested Board review of the 
Referee's Amended Opinion and Order, dated May•9, 1979. Receipt 
of said request was.acknowledged on May 16, .1979 and a briefing 
schedule was furnished to both counsel which indicated that the 
final date for filing of briefs would be August 25,' 1579 .

On July 30 , 1979 the Board received‘a letter from 
claimant';s counsel; attached thereto was the claimant/appellant's 
brief and also a motion to allow additional evidence .and an af
fidavit in support of said motion.

On August
counsel, advised the 
allow additional evi 
bilitation reports, 
tainable at the time 
the Board should all 
that the matter be r 
taking of such eyide 
cross-examination ri

15 , 1979 the. femployer, by .and through its 
Board that it opposed the motion to 

dence which consisted of vocational reha- 
on the- grounds that such evidence was ob- 
of the hearing or, in the alternative, if 

ow additional evidence to be considered, 
emanded to- the Hearings Division for the 
nee to enable the employer to,have proper 
ghtS'. . '

On August 1-5 the employer's counsel asked the Board 
to hold -in abeyance the tiling of all briefs until the decision 
was made with regard to the claimant's motion to admit new evi
dence c . • ,

The Board, after considering, the affidavit in support 
of the motion, finds no justification for either allowing the 
additional evidence in the record for its consideration nor for 
remanding the additional' evidence to the Hearings Division to 
be received in evidence v/ith^ rights of cross-examination granted 
to the employer. ■

' Therefore, claimant's motion to allov; additional 
evidencejshould be denied. Claimant/appellant's brief will 
be accepted, however,' the employer/respenuent shall be allowed 
20 days -from the dcite of this order w'ithin which to file its 
brief. Claimant may have 10.days, after receipt of the 
respondent's brief within vdiich to-file a reply-brief.

IT IS SO ORDERED.
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WCB-CASE NO.I ! t 78-6129 
. }

August 22, 1979

SHELBY HENDERSON, CLAI?4ANT 
Stephen R. Frank, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant j ' ,

Reviewed by Board Meml:iers' H' ! ’ Wilson, Phillips and McCallister.
Claimant seeks review bv tlie Board of the Referee'sI i J f 'Order which affirms a Determination Order, dated•January 25, - 

197 8 ,. v/hich granted claimant' compensation for temporary 
total disability and 48"’’:fpr 15%' unscheduled neck 'disability.

• The issue before the • F^eferee was extent of permanent 
disability. The Referee, after 'considering all the evidence 
presented -at the hearing affirmed-'the Determination Order 
dated January -2 5', .1978. . ' 1 J R

The majority of the Board, on de. novo'review, noting - 
that claimant was enrolled; 'in authorized rehabilitation 
program at the' time of the hearing, finds that the Referee 
should have dismissed. the'' matter aSjbeina premature. While 
v/orker .iS' actively engaged in an 'author'ized program of- - •

1-v n - J_ —V n ^ z-'* v-> 4— v-> •vocational • rehabilitation 'that worker cannot contest the 
adequacy ofythe Deterrainatiph Order'because upon either 
completion or termination 6f^ the' authorized program the 
worker 'disability will be reevali.iated, assuming that his-•
condition is still medica^y-.stationary ..

In this oase, the claimant's right to comipensation is 
protected at all times. •The’ Determination Order dated 
January 25 , 1978, awarded * claimant'4 8° for 15% unscheduled- 
perm.anent 'partial disability until the time he- was actually 
enrolled in an authorized program-of vocational rehabil
itation. . This compensation terminated at the time of the 
'enrollm.ent but while enrolled cla.imant is entitled to comp- • 
ens'ation for tem.porary total disability and upon completion 
or 'abandonment of the program the^ award is subject to_, review 
and-adjustment and' closure; pursuant to ORS 656.26 8. Leedy v. 
34 Or App 911 (1978) .

The majority of the -Board 
considera-tion of claimant.'s di 
abeyance.pending either the te 
authorized program of vocation 
time, the disability.. det-ermina 
a Determination Order wd. 11 be 
claimant may req.uest a heiiring 
Milton Hill, claimant, WCB Cas
Miner, V/C3 Case No. '78-299 5',

concbudes that the further 
sabi.Iity miust be he__ld in 
rmination. or completion of his 
al rehabilitation. At th'at 
tion' brocess will continue and

; 1 I -entered, the adequacy of which 
upon within, a year thereafter, 

e ‘No. 7 8- 4’4 61 , and Milton 
both May 15 , 19 79) .

Knox,

-iZIQ-



9
The majority of the Board concludes that the request 

for hearing was premature and.y]therefore, will not reach the 
merits of the case. '' ' " '

ORDER
The relief requested by the claimant's request for 

hearing, dated' August 7, 1978 is, at this time, denied and 
the Referee's order dated January. 19,, 1979 is set aside and 
held for naught. ‘

9

’Board Member Phillips dissents as follows:
I respectfully dissent from the majority opinion.

Claimant in this case had his claim closed by a Determin
ation Order dated January 25, 1978 w’hich awarded hin\ comp
ensation temporary total disability plus a 15% unscheduled 
disability award. He was dissatisfied v;ith tliis award and 
requested a hearing. Prior to the hearing, claimant entered 
a vocational rehabilitation program. The parties proceeded 
to the hearing v/ith the sole issue as the extent of disabil
ity as of tlie date of the Determination Order. The-m-ajority 
opinion would not allow claimant to have a hearing based 
on the fact claimant is now in a vocational rehabilitation 
program. ORS 656.283 provides for hearing requested by any 
party or the Board on any question concerning a claim 
within certain time lirriitations. Nothing in the statutes 
provides’for the deletion of this right to a hearing because 
claimant subsequently enters a vocational rehabilitation 
program.. I believe claimant is entitled, once he has requested 
a hearing to procede . v/ith it to its. comipletion. Therefore,
I would' allov; claimant'to have a hearing on the issue of his 
extent of disability. Furthermore, I find that claimant is 
entitled to an increase of 15% unscheduled disability over and 
above that granted by the Referee's order.
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SAIF CLAIM NO. A 651034i '1 ■ . ‘
FOREST H. MAGDEN, CLAIMANTSAIF, Legal Services, De'fense Atty*
Own Motion Order ! ' [

August 22, 1979
m

Claimant suffered a compensabl knee and left ankle on January 15', | 
the State Highway Department:. ' Dr. ' 
surgery on January 22, i9''5 8i' The c 
order issued by the State Industrie 
July 23, 1958 whereby claimant rece 
time loss and 11° for 10% loss of f 
Claimant requested the Fund^ to reop 
the aggravation rights relating the 
referred the matter to the Board fp 
Own Motion jurisdiction. ■ ‘ ■

e injury to his right 
1958 while working for 
Hiestand performed knee 
laim was closed 'by final 
1 Accident Commission on 
ived com.pensation for 
unction of the right leg. 
en his claim and because 
reto had expired the Fund 
r consideration under its

Claimant was seen by Dr. Cherry on December 29, 1978 
who, after examining claim-ant, requested the claim, be reopened 
by a report dated January’'4', 1979.1 ' He felt that arthrograms 
and possibly further knee surgery’was indicated. Dr. Butler 
examined claimiant on March 29 , 1975 and stated that he felt 
claimant was an candidate! for an'arthroscopy for evaluation 
of the' current status of t^ie kneej primarily with the thought' 
of what could be done in te'Cras of reducing a very significant 
quantity of pain. He recommended•a debridement procedure or 
possibly osteotomy might be in order. Dr. Butler referred 
claimant' to Dr. Fitch who also felt that surgery might be 
required. ' '

On April 10, 1979- an arthroscopy of the right.knee was 
perforn'ied by Drs. Butler' and Franklin and on June 12, 1979 
br. Butler performed a right proximal tibial osteotomy.

On August 9, 1979 the Fund forwarded to the Board all 
of the medical reports heretofore referred to, stating that 
it would not oppose the reopening of-the claimant's claimi if 
■the Board found justification therefor.'

The Board concludes that the medical evidence justifies 
a reopening of claimant's•claim as of the date the arthroscopy' 
of the right knee was perfprmied dn April 10, 19'79.

ORDER
Claimant's claim for an industrial injui^ to his right 

leg sustained on January 15, 1958 is hereby remanded to the 
State Accident ■ Insurance Fund to be accepted and for- the 
payment of compensation, as provided by law, commencing 
April 10, 1979 and until t:he? claim is closed pursuant to the 
provisions of ORS 656.278.' 'i m
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9 TIMOTHY RONNING, CLAIMANT ' ' ' ' '
John D. Ryan, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys. 

Reguest for Review by Claimant

WCB CASE NO. 78-4932 August 22, 1979

Reviewed by Board Members Wilson.and Phillips.
Claimant seeks Beard review of the Referee's order 

which affirmed the Determination Order, dated June 21, 1978 
whereby claimant was awarded compensation for time loss and 32for 10% unscheduled low back disability and l5° for 10% 
loss of the right leg.

The only issue is extent of permanent disability.
Claimiant v;as a 31-year-old assembly line worker when he 

sustained a compensable injury to-his low back on March-'1, 
1977 when he fell backwards, f.rom a riveting bench and struck 
a riveting tray. Claimant felt -imniediate pa-in and ceased 
working.

Claimant first consulted Robert ih. Brov/n who diagnosed 
a strain to left hip. He w-as later seen by Dr. J. J. Fisher 
.who found claimant had a'moderately stiff back and was 
quite obese. Claimant was able to bend within, six inches- of 
the floor but extension v/as limited. Dr. Fisher diagnosed a 
degenerative disc disease and recommended physical therapy 
and limitation of movement.

On April 1.5, 1977 Dr. Hayes, an orthopedic physician, 
examined claimant. Claimant recited a historv of falling at work which caused pain in his left hip area and subsequently
main in the back.as well as in the left leg. The claimant 
also told Dr. Hayes of an incident where he fell in his-ovjn 
backyard three years ago and was off v;ork for seven months. 
Dr. Hayes impression was that claimant had a back strain 
•vuoerimposed on degenerative disc disease and secondary 
osteoarthritis of the lov/er lumba.r spine. These conditions 
may be pre-disposed to by his sacralization (x-rays of the 
lumbosacral spine had revealed symmetricallv complete 
sacralization of L5). Dr. Hayes discussed the conditions- 
with claimant and suggested that he continue conservative- 
care and treatment. .Claimiant had lost aporoxim.ateiy 35 
pounds'while under the supervision of Dr. Fisher (claimant 
is 6''!'’ tall and weighs approximately 350 pounds) . Dr.
Kayes anticipated claim.ant's condition v/ould gradually 
improve, assuming he continues with his w^eight loss.
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On May 18, 1977 Dr. Mc:Neil.l 
examined claimant, noted his obe 
related a-history,of pain* in his 
are exacerbated with prolpn.ged s 
difficulty getting up and down f 
in and cut of a car. Dr.! McNeil 
symptom was trochanteric bursiti 
area with Xylocaine and Hydrbcor 
pain. He found no neurological’ 
claimant, return. to his pwh 'physi 
of the , injections, with him.”' j

, an orthopedic physician, 
sity and stated that claimant 
Meft hip and thigh which 
trending and sitting. He has 
rcm' chairs and also getting 
1 'felt that claimants main 
5 and he could inject that 
tisone to alleviate the 
deficits and suggested 
cian and discuss the matter

On June 1 , 19 7 7 Dr. Fisher .ixurormed the employer that' 
he was unable to make an estim.ate of permanent impairment at 
that time because he v/as .not at! all! sure that claimant would 
have any permanent irnp_airme„ht Gspcc,ia.lly if he gets his 
excess weight off and if his back'improves as he' anticipated 
that it would. • K •• 'I 1: - ■ -

The .Referee found, that, the claimant's employer had made 
every effort to persuade claimant,to'return to work, offering claimant jobs which, in. the. opi.hion of the Referee, claimant 
-obviously • could do withoufi physical difficulty.

The Referee found some discrepancies in the histories 
claimant gave the. various doctors v/ho examined him, espec_ 
ially as related to the; manner in v;hich the.'injury occurred. 
It was not until Dr. McNeill' examined claimant on May - 8,'
1977 that' claimant gave’a', history of striking his back and 
hip oh, the side of a rivet'tray'.*'' '•i' i

The Referee stated that the various doctors had found 
objective medical findings which v/.ere not consistent... He.,., 
found no evidence, as to'*whi’ch' of the findings made by the 
doctors, if any, were residuals of’claimant's"prior low back 
in jury - sustained when, he’fell in his own backyard in 1974 
and which,;if any, werebresiduals oi'June 21, 1978 injury.

i ■
The Referee .concluded that claimant, had failed to prove 

that he was entitled -bo any greater awards- than .those granted 
bv the Determination Order datedgJune 21, 1978.

The Board, on de novo reviev/, agrees with the final 
conclusion reached by the’ Referee. ’The Boa'rd finds that

id than the obesity 
.s industrial injury'.

conciuaiun reaciieu uy Liie iclaimant's main ’ problem*'is i obesi.ty an^ 
canno t be attributed in any,'-way j to rii:

The Referee resorted to several gratuitous statements.
If the Refereepersonal in' nature, which serve no purpose, 

feels .that claimant is^ not a credible witness-,' it, is- suffi
cient to state that he i'inds claimant not to be credible.''' '

.1 '
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#
ORDER,; • .

The order of tlie Referee';:-'df.ted Deceniber 5, 197 8, is 
affirmed.

CLAIM MO/'i-RC ir.2S57'v- August 22, 1979
LISLE STEELE, CLAI.f-^AMT
SAIF, Legal Services, Defense Atty.
Own Motion Order

m

claimant suffered a compensable injury to his left 
wrist while working for Lyle Sign Company on August 8, 1968. 
Surgery was performed in January 1973 ‘and again in January 
1975 , both tJ.mes by Dr. Ellison.

Claimant’s claim was accepted, closed and his ag
gravation rights have expired.

Dr. Rex Peterson, a hand surgery specialist prac- 
-ticing in Arizona, advised the Fund on March 7, 1979 that 
claimant might need a wrist fusion and he referred him to 
Dr. V7ilson for consideration of such surgery. He formally 
requested the claim be reopened.

Dr. Robert Lee Wilson, who also specializes in hand 
■surgery in Phoenix, Arizona, reported on March 19, 1979 that 
claimant had been complaining of increasing pain in his left 
wrist over the last' four months. He recommended that the case 
be reopened for treatment.

The Fund forwarded the medical reports to the Board, 
stating that since claimant's aggravation rights had expired 
it was referring tho matter to thei Board for ov/n motion con
sideration.. It said that it would not oppose the reopening of 
the claim if che Board found medical justification for it.

The Board, after due consideration of the medical 
reports from Dr. Peterson -and Dr. Wilson, concludes that there 
is justification for reopening of the claim.

ORDER
Claini.ant's claim, for aii industrial injury sustained on 

August 8, 1908 is I'lereby remanded to the Fund to be accepted 
and for the payment of compensation, as provided’by law, commenc
ing on March 7 , 1979 , the date Dr.'Peterson requested the clairu 
be reopened, and until the claim is closed pursuant to the pro
visions of ORS 056.278, less time worked.
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' WCB CASE NC. 78-5850' ■ . ■ - ' j' '
FREDERICK 'L^.' THOMBS 'GLAIi'-IAMT [■■■ 
Allen G. Ov^en, Claimant's Atty.
SAIF, Legal Services,* Defense Atty, 
Request for Reviev; by Claimant^ < ^

August 22, 1979

Reviewed by Board Meinbers Wilson and Phillips.
• Claimant seeks Board review of the Referee's order 

which "'dismissed- claimant' s" reques t for' hearing" ‘■‘i . - '-*'1''' ■■ ' ^
Originally there were several issues presented to -the'" 

Referee for consideration, however, on February 6, 1979, 
after^_the -hearing; wasaa jou'rned / claimant',s • attorney advised 
the Referee that, the only' issue' remaining to be decided was 
whether or not claimant-was-'entitled- to*-temporary total 
disability compehsation from'May 30, 1978 through- Decembp.r’.
8, 1978. Upon receipt of th'e'-letter, the Referee closed the 
hearing-. ~ -. • • . ‘ . ’ ' ' . .

■ ■ .. ' '■ J .
a 46-year-old

plumber-.;. Ke • suffered an in'jury-! to his .lower.-back on February
Claimant, at the'time of hi’s in'jury, was 

^ Ke-suffered an injury-! to his .lower.-]
• 4, ;19'7^6 . while-.'working aj hand’-siuake cwire .down a plugged basin 
drain .-pipe;.,- _ -The., ola-im was>'accepted fand, closed -by a Determina
tion ...Order date_d July- 13',' .1973i', , Ciaimiant.'was . granted ccrapen-.. 
.sati.cn for , temporary tofal.* disability -from.. February -4,, , ,19 76 
through May 19, 1976 and'for. temporary partial disability 

• from May. ..2019 76 through * Janua-ry.f 16 , 19 77 -'also , ' for tempor
ary, total .disability from-January.* 1.7 ,. 1977 .th-ro.ugh March-.-20.-,' 39.77 .and for temporary^ b.brtiai ^disability from March. ..21,; ..

■ 19 7 7-^;through- May-..30, 19;78. ' Glaimant^'was .also awarded ■ 6 4'?^- for 
20% unscheduled low and-mic-‘back‘-disability.

- . Claimant -contended chat he was entitled to compensation
for' temporary total dis'abi-li.ty from May 30‘, 19 78 because-he
L-. -1 .1---been •found . to be medi.cally sta.tionary returned.releas.ed'by ,^any,'doctor' to return .to work.' In •had neither been 

..to- work .-nor

m

September 19.78 
tion -program 6 
that program 
total disability made

claimant had enrol 
f his' own , !• studyi ng 
hould be- aoproved^-i

After his 
by Dr.. Schuler 
tomy'and a■fus 
result!of a 19 
intermittently 
cbul-d' be- hbspi 
take" bare "of • h

‘p.ac c.j.'vs
injury on i-'ebr-aarv an. orthboedrst’;

ion'from J_’4 tc/^tiiG* 
70' job ■ in j urv’. Dri 

n’d later cl-aim.ant
70 
anta.Iized-; ,ais6i',* ' ne

led in a-vocational rehabilita-* ' * v'* , • • • •'. eiectron.ics ’ and' he contends 
nd ‘compensation for temporary 
to* that- program. -
4-, 1976 claimant was seen - 

hg had performed -a laminec- sacrum .on’claimant as the 
"Scjiu.ler saw; claimant .
•asked Dip.'.’Schuler if he 
sked" that''another . doctor •' ’■'Mb ■ : .4-. m
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m
Dr. Franks, a neurosurgeon,, hospitalized claimant and 

performed a mveloqram. v.'hich showed a. large L3-4 disc on the 
right. He-.did a luirbar;-di'scectdniyidh- tlie right, at that 
level. Dr. Franks has continued to. see claimant. Since. 
January 19 7 8 claimant has seen Dr. Fra.nks approximately 
ever-y one or two months but he has had no further surgery 
s.ince that performed by Dr.’’ Franks on January. 24 , 1977.

.Claimant attempted to 'return .to 'light type work in 
March 1977 but was forced-.’io take’/time off and'ceased working 
in September 1977. • At that’ time Dr. - Franks reported ..claimant 
had no further lag pain .but did have back 'pain.' He stated _• 
that claiiTiant v/ould be unable to 'return to work.

m

On May 30 , 1978 claim.ant was exarained by the physicians 
at the Orthopaedic Consultants who stated .they' felt.claimant’s 
back condition was stationary and that the claim could.be 
closed. No further active treatment v/as recommended, however, 
psychological or psychiatrict evaluation of claimant,.. particu
larly if anyone-contemplated future surgeiy on the back, was 
recommended. They felt claimant could perform work in a. . 
supervisory- capacity, or tha‘t. he could do some other type of - -
employment not involving li.fting, bendi'ng, or prolonged 
walking. They, stated•that vocational assistance might be . 
.necessary and they rated the present total.loss of his back 
as moderate and .loss of function due to the industrial . 
injury as .mild. .• . .

• Based upon this report, the aforesaid Determi-nation 
Order of July 13, 1978 was entered. ■-

Dr. Franks did not agree with’ the Orthopaedic Consultants’ 
statement that the osteoporosis and wedging of mid dorsal 
vertebrae. were not related to the industrial injury or .to 
-the treatment -thereof. ■ It was his opinion that, the compres-■ sion fracture was work-related. ‘ -.i. '.'

■The Referee felt that claimant's contention that the ' ' 
Determination Order of July 13, 1978 was premature'was not 
supported by the record', especially when consideration 'v-'as 
given to the psychological reports from Dr. Coibach, a* 
.psychiatrist. ' • ' ' ’ -

■ ■■ The Referee concluded that the finding by the Orthopaedic 
Consultants that claimant's condition was.medically stationary 
v;as sufficient to justify the • termination of compensation
for temporary total disability- and tem.porary partial; dis
ability on-.May 30,. 1978. He-chose to ignore Dr.- Franks' • 
letter-of February 2wi^-^79 which’ srated that, based upon'hrs ' 
examination of claimant on December 8 ,-.,19 78 , it was -his 
opinion that-.claimant was-, as of t'nat date, medically station- • 
arv and' v;du3.d be able to return to- his orevious v.’ork ' • •
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The Board;.on de' novo review, finds that on Deccmhor 
29, 1978 claimant was advised by the Field Services. Division 
of the Workers'.. Compensaricn Department that his vocational 
rehabilitation training' p.lan had been submitted with the 
starting date of January 2,^1979 and', that-payments for. time 
^ ■■■ ^ .. un ci ir-complex

0

loss would continue from that -sfartinq date
inle

prior to the completion of ’the program.
■tion of the traininq oii Juhe^ 15, 1930 -unless he was- terminated

'The Board, finds that based upon.-claimant' s at torney s 
letter addressed to the F.e’feree , the sole issue . is • who the r- 
claima'nt is entitled to cbmponsatiqn beyond...May'-30, 19 78.
Dir." Franks' was claimants s'-treating physician. The physicians 
at Orthopaedic Consultants examined’ claimant once and reviewed 
his medical history.- ■ . . i '1;, . ' ,

The' Board concludes that the eyidence indicates that 
although .-'cla-imant had been: able to .do some light type of 
work between the 'date, of' his., in jury ;on.February 4,..1976 and May 30 , 1978 he was. not'able to'work, .had not been released 
by hi.s treating physician' to. return- to .work, and had not-been 
declared medically stationary 'by -his treating physician, 
until December 8 , -1978. r- ‘i ■ ,

t • .. t
Inasmuch as the other issues originally 'oefore the 

Referee .were. resolved prior, to the conclusion, of -the hearing 
before the Referee and were not-''bef6re 'the Board on-: appeal• I j j ■ . .. . ■ ' • .It will not be necessary to discuss them in this oraer.

ORDER
The order of the Referee, dated .February 14', 19 79 , is 

reversed. ' , !• . * . - ■

The Determination Order, dated July 13, 19-78, is modified 
to indicate -.that- claimant was .not. medically stationary''until - . - 
December 8, 1978, therefore, claimant is entitled to.receive payments 
of compensation from February 4,ri976, the date of his'•inj ury • 
through December 8 , 1978 ,'which■shall be construed to be the 
date of closure, of-the-claiin. ' -^ - . ‘

' ' • ! F i • - - -

Claimant•shall be entitled to • receive•payments'for perman
ent partial disability 'from, the 
he entered the authorized-vocational 
on January 2 , 19 79. ■ ' . ' '

date of closure and until
ehabilitation -program.'
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WCB CASE NO. ,77.-28 9 5
■ '.;%■ •• ■

A'jgust 22> 1
1979

SHARON S. WEBSTER, CLAIMANT 
Pozzi, Wilson, -et.al., Claimant’s Attys. 
SAIF, Legal. Services, Defense Atty.- 
Request for.Review by the SAID

-Reviewed by Board Members Phillips’ and McCallister.
• . ■ iP..

The State Accident Insurance Fund requests reviev7 
of that portion of the order of the Referee v/hich found • 
claimant-entitled to compensation for permanent total dis
ability as of March 10 , 1978. 'The Referee,'s order further 
reversed the Fund's denial of claimant's claim for child 
care expenses incurred during July and August 1977 and directed 
it to pay'nursing services from July 9 through July 20 , 1977 
and the child care services from June 25 through'August 9,
1977. The Referee affirmed the .Fund's denial for claimant's 
lov; back condition subsequent to April' 301975 and -further’ 
approved its denial of June. 20, ’1978 of claimant's claim of 
aggravation but ordered the:Fund to' pay a hospital bill in
curred in July 1978.

Claimant,, 33 .years of age, v/as . employed byPa.cific 
Power and Light as a clerk stenographer and on' December'5,
1974 she slipped and twisted her ankle.• Claimant has not 
worked nor sought any employment since. •

Claimant was psychologically evaluted by Dr. Perkins 
on May 31, 197.4. She found claimant was overfocused on 
physical problems and was suffering from depression. Dr. 
Perkins felt claimant's psychopathology was largely related 
to her lifestyle and only mildly related to the,injury. ' 
'Counseling was recomiriended.’ - • \

In-July-1974 Dr. Petroske became claimant's treating 
psychiatrist. Ke diagnosed depressive neurosis with anxiety 
attac.ks. lie • fe-lt ' claimant could not be gainfully employed. •

-On October 23, 1975 claimant was evaluated by Dr. .
Quan v/ho felt claimant's depression was somew'hat- serious 
and claimant's' injury precipitated this condition. He 
rated her psychological impairment at 40% .of the- 'whole man. ..

Claimant had appealed the Determination Order-from, 
her original ankle claim which had granted.her time loss 
only. After a hearing, ’the Referee affirmed the Determin
ation Order; however, the Board on appeal, remanded the 
claim for the psychological treatment recommended commenc
ing on April- 2, 1975.

Dr. Petroske continued to treat her. On April 5,
1976 Dr. Petroske found her condition improving.
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On June 8, 1977 claimant was evaluated by Dr. Col-
bach. He also found claimant's depression was related to the industrial injury buf felt there. v;as considerable, 
secondary gain factors..' He''rated claimant's .osychological 
impairment at 5-10% of the 'whole'man. ' • . ; . , .

. r '
On September 28, 1977 pr'. Parvaresh examined claim

ant.,- He found her lengthy course!of treatment-had increased 
her dependency. Dr. ParvaresH'stated he certainly believed 
that after four‘years of psychiatric care'claimant's'con
dition-was stationary. .He; felt that the degrees of psycholo
gical..impairm.ent .present’would'not keep: claimant from-being 
■gainfully employed. ■ He -r£|ted impairment’^t 20%.

A Determination Order / dated March-10., 1978 , granted- - 
claimant 32° for 10% -psychplogical disability,

.Dr. Parvaresh re-examined'claimant on June 7 , 1978 and 
found her considerably Mifferehr. She .was friendly and 
animated and clinically', ''greatly improved. He found her with 
less compl'aints and. objective symptoms.. ; ■*'.

Dr. Petroske reported on July 17,1978 claimant was now 
manifesting^ severe - depression ,' at times,, psychotic in 
severity.

The Referee .found- -that'claimant! s psychological con-... 
dition would- not permit -her tO: be gainfully and regularly 
employed and he granted her compensation for permenant total 
disability. . • .

m

..The Bo.ard, on.de novo, review, .finds that,all of the 
psychiatrists who have-examined claimant,find .her psycho
pathology related -to her industrial injury. Howe'yer, the ' 
physicians ..are at ‘ a • varian'ce as to the degree of her iinpair- 
.ment, ..but only Dr.. Petrosk.e finds her. permanently ..and. totally 
disabied.- ’ The 'Board do'e.s> not find that the medical evide_^nce, 
taken as'a whole, establishes ciaimant-'s entitlement to ' 
permanent total disability.* - 1- •. . . ..

• . * i

: : 'The. Board..concludes , taking, into consideratio.n..claim.-. 
ant's age, her high schooj.'education, plus her business. '/ 
college • courses , .claimant' s-work'background . and her degree-'..,-. • 
of psychological impairnient, th'at claimant is en-titled to .an. award'of 3C% psychological ■ disability. . The -Board finds . 
this- award adequately cpmpensatcs .claimant_ for any loss of 
-wage earning capacity duet"to her--psyGhological condition. -

^ , ORDER a ' ... . ■
■ ■ i ‘

■ The'Order of the Referee, dated October 1'3 , 1978 , as
.amended by -a--supplemental’ order dated Oc tober 17 , 19 7 8 - is-'"
modified. - ’ , ■ '. ^ ' ,' - • - .... .. • ■ . -

-f8 8- '■' If

m



Claimant- is awarded 
30% unscheduled psychiatri:

9G° of a maximum of 320°'for 
: disability, this'being .an increase 

of 64° or 20% unscheduled psycnratric disability 'awarded 
claimant by the Determination Order dated'March 10, 1978. •
The award made by this order shall be in lieu of' the av;ard 
granted claimant for permanent total disability effective 
March.10, 197.8 by the Referee' s order which, in all other 
respects, is affirmed. .• .

SAIF CLAIM NO. HB 119465
CAROLYN E. BECKER, CLAIMANT.
SAIF, Legal Services, Defense Atty.
Own Motion Order

August 27, 1979

On July 19, '1979 the Board entered an Own Motion .Deter
mination- in the .above entirled matter.

Claimant's injury was sustained on Noverrl^er 6, 1964 
prior to the enacumeht of Chapter 285, Oregon Laws 1965, 
which revised the . Oregon .Workers' Compensation Lav/. , 'Uncer 
section 43, of Chapter 285, a claimant was given the option 

using the procedures under the old statute, which in-'o ■F.

Circuit Court with the, right to trial by jury', 
under the revised law which required filing a 
hearing.

It has been brought to the .Board's .atten 
ant's atrorney that claiinant had elected to pr 
the old statute and has consistently since the 
injury timely petitioned for rehearing and on several 
proceeded to the Circuit Court and been granted av;ards 
Stipulated Judgement Orders. ’ . . ’

pea i to the
pr rjroc c e-d
request for

tion by c'ia
ocee C UI'i de r
d a t c- o f n c

Claimant's claim has.never been reopened on Own
Motion" basis nor has the State Accident Insurance Fund, 
prior proceedings-, contested claimant's right to- procv-cwi 
accordance', with the old statute. . -

Under these circumstances, the Board cone] udcs cnia.t 
must set aside its Own Motion Determination entered.on .] 19 , 1979, . ' ,

IT'IS SO ORDERED. - - • •
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' . WCB CASE NO'.' 7 8-96 6
j • < '

■ JDONALD' L. BENTON, CLAI?LANT
Coons & Anderson, Claimant•s Attys.
Acker, Underwood, Beers, Smith •

& Warren, Defense Attys. 'i .. 
Request for Review by Employer•' ■

August 27, 1979 Q

Reviewed bv Board Members vvilson, McCallister anc;' Phillins
The Employer seeks review by the Board of that po’rrior; 

of the Referee's order which remanded claimant's claim 
ror aggravation to it icr acceptance and payment of 'con.p- 
ensaticn. : •

The majority of .the Board, after dc* novo review, , 
and adopts the Opinion and Order of the Referee-, a cop; 
which is attached hereto'and, by this reference, is ma- 
part hereof.

rms
o

ORDER
The order, of the Referee, dated February 15, •1970, is

arfirmed.
Claimant's attorney is hereby granted a reasonabl 

• ney's fee for-his services in ccnhecticn v;ith this Boa 
in the amount of $300, payable by.the carrier.'I , ’
Dissent of Wilson:

atto.-- 
. review

0

in my opinion, the medical evidence in this- 
insuf ficient' to support tlte,. Referee' s. finding cf 
ation.. Both Dr. Ellis'on, ■ the. creating and operati 
and'Dr. Stainsby, fail' to',support a fi-nding of. a. 
condition. The lay testimony.. is ■ not supported by
f indincsb D. Stainsbyhas rem.arked that the awa 
is inadequate and that the disability award is .ra 
impairment. .The Referee transposes the impairmen 
loss of ' earning capac-l'ty'and increases'.the award to ,60.%

rna tue 
aggra ng do 
worse medi 
rd. o 
ted a 
t rat

r IS
V-
ccor r-.ed 
cal 
35% . 

t 60% 
inc CO

It.may v/eli be that the claim.ant .should not have agreed 
that his loss of earning caoacity‘ amounred to 35% on July 
25,- 1975, when he .executed the * s tipulation for chat amoa.nc, ' 
but a claim.for aggrava f ion ‘ shou-ig- nob be .used to.concent 
the adequacy of- the prior cetermihaticn;'. rather the evicienco 
must show a worsening of tlie con-dition, attributable to the 
industrial injury -.a-fter ■ -Ju.ly 2 -5 ,: ■ 19 7 5 •, and. I conclude- that 
claim.anc has failed to bears this burden.
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RUBY LEE DICKERSON, CLAIMANT''-"'’ - 
Leonard J. Keens, Claimant's Attv. 
Keith D. Skelton, Defense Atty.
Own Motion Determination '

CLAIM NO. C 604-11816 Auqus fc 27 , 197?

m

m

Claimant sustained a compensable injury t:o her lev; 
back on January 25 , 1971 v/hile workihej as a housckoeocr 
for Rogue Valley Memorial ‘ Hospita 1. ’ She -was createef 
conservatively and the claim was first closed on Feb'-ua*-'' 
2, 1971.

The claim was subsequently reopened and, after furrhe; 
treatment, was closed on December 8, 1971 with an award of 
compensation for.'5% unscheduled low’ back disabilirv. 
Claimant appealed and was awarded an additional .lO'l by 
a Referee for a total av;ard of -18'^ for 15% unscheduled 
disability.

Claimant had difficulty withj her back ovei: the years 
but her claim remained in a closed status until the 
Board's Own Motion Order, dated December 6, 1978, ordered 
it to be reopened.

Claimant underwent surgery in April 1978 but cont
inued to have complaints and was referred to Dr. Yaniodis. 
He referred claimant to the Northwest Pain Center in 
January 19 79 where she was weaned fron; pain medication 
and allowed to use a transcutaneous electrical stimulator.

Claimant is presently being assisted by the Field 
Services Division of the Workers' Com.pensation Department 
ana she is medically stationary. On July 9 , 1979 tlie 
Fund requested a determination of claiman t,'s • present 
disability. The Evaluation Division of the Workers' Comp-, 
ensation ‘Departm.ent recommends no additional award of 
compensation for bermianent partial disability; iiowevc-1,' 
sheis entitled to additional time loss benefits • from Aprii 
11, 1978 through May-4, 1979, less time worked.

t
The. Board Concurs.

ORDER
Claimant is hereby granted - compensa tion for ao: 

orary total'disaiblity from April 11, 1978 through : 
4, 1979, less time worked.

'Claimant's attorney has cilready been awarded a 
reasonable attorney's fee by the Own Motion Orde;: o 
December- 6 , 19 78.
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WCB CASE NO. ,78-7655,1?
JULIE A. HUGHES, CLAIMANT
Wittemyer & Bisaccio, Claimant's Attys
Request for Review by Employer '

August 27, 1979

m

Reviewed bv Board-Members Wilson, Phillips 1 McCallister
The Employer seeks review by the Board of the Referee's 

order which remanded claimant-s= claim to it for acceptance" 
and the payment of compensation as required by"law.- The 
Employer contends there is no medical proof of causation 
nor proof that claimant! s :inj'Ury,’ arose out of her employ
ment.' - . ' . ■

The.majority of the Board, after de-novo review, 
affirms and adopts' the_Opinion and Order of the Referee,- a 
copy of which is attached Hereto'and, by this reference, is 
made a part hereof. li h

ORDER
The order of the -Referee, dated March 9 , 1979', is 

affirmed. ^
•Claimant's'attorney is' hereby granted ,a reasonable attor

ney's fee for his services in- connection with this Board -review 
in the- amount of $300 , payable by .the carrier.

#

I respectfully dissent from Board as follows: ’ ’ :he maiordtv of the

I find that .claimant' s onset of "symptomis experienced' 
after shrugging her shoulders to get comfortable is not- 
compensable. - -- _ . • .

The -instructor -of the class testified, at hearing ■ riui t 
the classes were quite informal and the employees cbulr; f:e 
up and move around _or • leave the room for a m.oment as ::'ney 
cho'se.. For this reason, I feel that claimiant's sitti;'.g: un 
she became uncomfortable was unreasonable and n-eec not iKu.-' 
occurred at^all. ' ' - •

• I further find, that the sole responsibility for ehe 
injury- was claimant's and was Cciused - by.-norma.l. body 
movements and not caused'^by anyth'inc' arising out o:: iie.r - 
employment. ' - > ' :'
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o
IV'O doctors examined claimant. Dr. ' Chrisroaherr.on , 

defined the diagnosed |syndrpnid>ci3. beinq an i n ::1 ai;m;a l ion of 
the chest joint and the cond'ition. was not work rciauo-.;. Dn 
Soot found the symptoms secondary to an acute process ;ikc 
an injury. Claimant did not suffer an industrial i n j u o-'T"* 
her shrugging of the shoulders merely brought on s-/m::to.TS 
from the inflairuTied chest joint, which appears iciooathac 
in nature.

The work environment, considerino tne 1n ror~a1 na t unoof • the classes, did not-expose the claimant to a grreatcu; 
risk than she would encounter in her nonwork environment.■

The employer in this case, cannot be held responsible for the claimant's "chlest joint inf lamination" under any 
theory -of compensability. To do so would'expand compen
sability to include any manifestation of ill health so 'long 
as the symptoms first [appear at work.

O

O

For all of these reasons I would reverse.

WCB CASE NO. 78-1617
EVELYN KEMHUS, CLAIMANT .
Zafiratos & Roman, Claimant's Attys. 
Jerry K, McCallister, Defense Atty. 
Request for Review by Claimant

August 27, 1979

Reviewed b'/ Board Members Wilson and Phillius.
Claimant seeks Board review of the ^ Referee’s 'orcc-r 

which granted her an additional-32®' for'10% unscheculcI low 
back disability.

■ The sole issue is 
Claimanu.contends that

extent of perm.anent disability, 
she is permanently and totally •. 

or if not, that her psychologic..1 and physical disabi'..i 
far exceeds the award of compensation she has roceive...

S Cl b -L 
• V

Cla.^mant v;as a 4 3- year-olc bartender who sustairu-- a
compensable injury to her back •'vn, Scpt-..-;v.b-er 13, 19/4.
Clai.mant had had back problems since 1966 when she was
involved in 'an autombbi 
earlier back injury, cl

.vG accirient. As.-a 'resuic of tr.e 
aimant had had surgery.
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Fol.r days after the 19 74 ir. 
Steinmann who diagnosed a lambosacral
italized claimant for t-raction for one week.

;ury, ciaimant saw ur-.
ick str:-i:. and r.csp 

Claimar.z was
sent to Portland from Astoria, where she worked, to have
myelogram.,• The myelog: 
intervertebral disc at

■am r.uled.out 
Li-5. ■ j“!

a recurrent: protrude^

In December 1974 -Dr. Rankin e:<amined claimant v/ho had 
previously been evaluated'by- Dr. Hickman, a clinical psy
chologist, for -uhe functional probie.ms v/hich'aocompanied her 
low back strain. Dr. Rankin 'pre'scribed a back brace and . • 
conservative treatment including ;several periods of .hospital 
traction, physical therapy.'and 'medication. ' . . ’ . .

Claimant, improved but not to.the extent that she could 
return to work. • Between -March arid'May- 1,97-5 ciaimant had- 14 
hours of psychotherapy with Dr'. Hickman and, v/ith the recom
mendation' of Dr. Rankin, an prtnopedic physician, and Dr. 
Hickman, the Vocational Rehabilitation .Division set cl-^im.ant

acfor
ol- .
1975 

rr.ant '-s 
d any'

up in her own tailoring'shop in'-Astoria i Dr. Rankin h 
reported, to the Fund that‘‘ciaimant had an .organic base 
her subjective ccmplaints'.as well’as psychiatric aggru 
ation'. Claimant continued'-'to.,receive additional psych 
ogical counseling ; from pr'd .Hickman-'and on November 11,
Dr. Rankin stated that as far as. he was concer.ned clai condition, v/as medically .''s't'ationary' and she did'not nee 
further orthopedic foilow-r'upi ' On- December 3, 1975 Br'. 
Hickman advised'the Furid'that claimiant's • psychological' 
condition was stationary arid.that'her claim co.uld be closed 
as of the date she repor-tedly returned to- work which was November 10 , 1975.. , ' . ' ■

Claimant * s claim-was not closed until -the' Determination 
Order was entered on ■ January'• 21 19 7 8-which awarded her 64°
for 20% unscheduled low back disability and stated thai her 
cond.'ition had been found tO; be ; medically stationary on 
December 3, 1975,- hon-medically'-'stationary on- February. 10, 
1976 , medically stationary again on October 22,-'1976 ami 
non-medica'lly 's.cationary'again on .March 29 , 1977'. ' . ' ’

O
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ne.r own teii worked os a seamstress with..'the State 
Fund' suppiementinc: her wages ‘'for appro 
Claimant stated she had difficuicy wi was in and out of rhe jhospital curing 
and was only able to work part tiirie. for■ approximately one jirionth in early 1 
Steinmann referred he’'r to the Pain Cen 
1976 . Dr. Seres diagnosed a mechani.cal
post-laminectomy, with no 
poor body mechanics and suspec

ev ICG nee' Of d depr
brain syndrome was suspected, perhaps 
alcohol usage and marked anxiety. Clai transcutaneous stimula'tor at the Pain 
worn it continuously.

lorinc shop she .i. sc 
\ cc i C e n u ins u r ac 
ximarely rwo ver-.'j . 
h her work becaus>_-' she 
this- period of fire 
S n e was nos p a tala z c cz 
976 and then Dr. 
ter in *che fall of 
lo'w bacx pain, suafi:s 

nerve " roo f com'p I'css ion 
ess ion.- An organic 
secondary to chronic 
mant v;as given c ;
Center and' she has

‘When claimant was^ discharged from.the Pain Center she •' 
returned and continued to work as a seamstress a'c her'own 
shop until March 1977 |When, after an incidenr‘at home cx- 
acerabated her back, concition, she closed the shop.- She saw Dr. Steinmann again wh'o hospitalized her for traction in 
June 1977:

The physicians at 
claimant on September

•Orthopaedic Consultants examined 
7, 1977 and expressed their consensus 

opinion that the claimant had -maximally recovered from her physical impairment--an'd that her case could be considered 
stationary. There was no further, specifi.c remedial therapy

indicated and the case could be closed.' They found tna 
claimant did not’ have a vocational handicap because she 
job skills within her physical limitations. Psychologic 
and emotion'al factors did. contribute to, her inipairmena 
at the present time were the primary cause of her inabi 
to work. They believed that'if claimant did 'not return 
self-employment, service' .coordina'tor ass'istance might o 
required. They concluded that claimanf.would'need roar surance, encouragement| and support for a period of'tim,>.; 
her physician in returning to work and learning to work 
live with her physical and emotional handicap;

nac a 1 
and 
iity 
to

a n c:

a g a 1. n
c

returned to t±ie Pain Cente..Claiman
discharge Dr. Seres was of the impres'sion that he 
was medically s r,afionary. He thought that clai’m.a 
over-utilizing the services at fhe Center. -He wro 
Steinmann, claimmuit's treating physician, urging 
allow her' to‘ handl.e her pain problems • wi thqut .mcc hospitalization but to | insist that she follo'x ahr 
the prescribed exercises. Dr. steinmann agreec o 
fhat spe.aking of everyday care v/ould' .not prove to 
because v.-hen claimant became upset her back prese 
very definite part of her problem.
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Fol].ov/ing ■ thG issuanco of 'che Determination Order In 
July 1978, clairfiant v/at examinee by Dr. Russell, a ps-.— 
chj.acrisu, at the request oE her attorney. Dr. Russel: 
thought claimant was permanently and totally disabled Ircm gainfui' eniployment and that'the rest of lier life would 
consist of a series of hospitalizations, medications c;nd so 
forth. He believed her current_situation’was directly 
related to her employment:. > - • '

The Referee, at the hearing, 'noted that claimant a 
anxious as had been observed by the numerous physicians 
well as- a psychiatrist'and clinical psychologist: who ox 
ed her. She complained of 'a number of physical corplai 
which, according to all 'of the doctors, had a psycholo 
basis. The Referee found'claimant's psychological prob 
were definitely interfering with her return to work and 
according to the psychologist,, they appeared to be. re la 
to general approach'to life and primarily associated wi 
her'family problems. Although claimant's psychological 
problems have been evident from the beginning of her di 
ity, she has a capacity to perform mild to moderate wo 
as indicated by her working as a seamstress 'for a pe’rio 
almost two years without'jeopardizing her back.

{H^e a r ec 
as

n t s • 
gicai ■ 
lemiS '
tted. 
uh ■
sabil- 
rk : ■ .
d of-

Taking into consideration claimant' s - age , educati>ua, 
work background, her' physical impairment and.her psycncT- 
ogical problems that are contributing to her injury but • 
are related prixiarily to her general- life style, .the 
Referee concluded that claimant was not permanently and ' 
totally disabled' but she was entitled to.an additiona.': .. 
award for her unscheduled disability. She, therefore, 
granted claimant an 'additional 32°, giving clairriant a ■ - 
total of 96° which represents 30° of the maximumi for 
unscheduled- disability.- ^ '

The Board, on de novo review, finds that claimant is 
able to do .much more than,she testifies -that she can do. . 
Claimant's ' psychological problems . are. the prirro ..respons'-' 
ibility for her inability to return- to work and only U' 
s'm.all part of' these ps'Pchological probleiTiS are related 
to her industri-al injury' and, therefore, the respons
ibility of th'e Fund. ; ‘

The medical evidence, howeverindicates that as a 
result' of the. combination of claim.ant's physiological 
and psychological disability, she has . suffered a s-ubstan- 
tiai - loss of wage earning capacity. ' ' ,

The Board concludes that claimant would- be adequ
ately-compensated for ■ t'no loss thau she has .su.suained in ; 
her. wage earning ■ capac.L-V-y as a result of h.er industrial- 
injury by an award of 160° v;hich represents oO'i 'of the 
maximum allowable for an unscheduled disability.
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ORDER
The order of the Ref eree / dated L^'enruar^/ 

is modified. 15, 19 79,

Claimant is awarded 64° out of a maximum o ;20 °for 20% unscheduled low back disability. . This award 
is in addition to all previous awards claimant has 
received as a result of her .September 18 , 1974 industrial injury including! the' award granced by the 'Referee 
order which in all other respects is affirmed.

Claimant's attorney is hereby granted as a reason
able .attorney ' s fee for his services at Board review a 
■sum equal tO‘ 25% of the increased compensation granted
by this order, payable 
not to exceed $3,000.

out of said compensation as pai:;

WCB CASE NO. 78-8189
PETER MCALISTER, CLAIMANT 
S. David Eves, Claimant's Atty.
G. Howard.Cliff, Defense Atty. 
Reauest for Review by Employer

August 27, 1979

Reviewed by' Board- Members Wilson and McCall:! ster.
The employer seeks review by the Roard'ofthe Referee', 

order which granted claimant an award of compensation .-'..ual 
to 48° for 15% unscheduled disability. The employer con
tends this award is excessive and not supported'by the, 
ev._aence.

The sole issue is extent oc disability.
Clarmant was- a 25-|yearTOld aev;er p..ant;opera 3ustain>-d'a cornpensabic' injury on Octogber 4, 197 

strained his back v/hile working with a large m.cca 
catwalk • above ■ a sewage tank. Claimant: ,i.clt .his t_- waver above the tank an'd believing that he mi>';hc 
used the' pole aa a prop' to support hims--if. The, 
gravity on the pole and the puixing on it 'to prev 
fail caused an ■ i;nmediatc sha'rp p'ain v/i c.l aimar.' s shoulder. He was, initi^ally seoi'i on'October 6 'by 
ham who diagnosed a muu|cle. strain of tr.o shou.in^ 
mended physical cherapv|, heat treatmeu;us , /a'sptri:! 
He told claimant to avoid heavy .work.

CO r 6 wh 
1. po 1
a 1.1 

■force 
enf t 
lo f 

D i; . ' S 
and .
sii.nc;

4 lOon
no

. ,‘ing 
'c.-cor:
w .s t.

Claimant concinued to' have these 
again saw -Dr. Strin<;ham on October 26 
continued-
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In February 1977 Dr. Stingham‘sugces ted thar cla:.:r,..nt 
be referred to the Portland Pain Center. Claimant scat^id he 
was unable to attend at that tire because he was'enpe;-*- 
iencing marital difficulties and .also had car problem...- v.-hich 
limited his transporta Liion. Lacer, when these proble.;.. and 
limitations had been resolved, hu* requested admission b^.t 
was unable to enter, however, he was pur on the waiting 
list. ■ '

#

.'ip-ested
^d
. • In

arm. a he 
ain

The claim was originally, elosed by a. Determinati/on 
Order dated February 23 , 1977 vi-.ich' awarded claimant v.v 
ensation for temporary total disability. Claimant rcv.;.. 
a hearing but prior to the hearing the claim was reopen 
pursuant to a stipulation approved on November 2 8 ,-19 7'; 
October 1977 Df- Knox, .a'-rieurolcgist, becamie claimant ’ s 
primary treating physician. Ac that t-r:,e' claimant-was 
attempting to work trimming trees, on a Christm.as tree f 
Dr. Knox did not feel .that a myelogram v.'as indicated au 
thought claimant mdght benefit from a referral to the P 
Clinic and, pursuant to a stipulation, the claim was re
opened for such treatment.

The three doc.tors at the -Orthopaedic Consultants , who 
• examined claimant, felt he could return to the sarae oc
cupation with some limitations jDut -he. might ne-^d help in', job 
placement.. They did not feel he. was in .need 'of any psy
chological or psychiatric evaluation.. They .. 'questioned nis 
motivation. They -rated his disability of the dorsal spine as 
minimal. Dr..Knox, on March 9, 1978, concurred with this 
report.

The claim'was closed for the second time by a .Defer-:- 
mination Order,- dated April •27, 1978, whereby claimant v/as 
awarded compensation,.pursuant to the stipulation, for 
temporary total disability from. May 1, 1977- -through March 9, 
1978 , less tiireworked, but no'award was. granted for perm.an- 
ent partial disability. * •

On February 3, 1979 Dr. Knox stated that claiman't's 
main problem was pain. Ke indicated that claim^ant haci ' •! 
returned to v;ork' on the Christmas tree farm but v/as on3y 
able to c,./ork about four hours per day because of the 
.pain. H.e believed that, claimant* s. pain placed .consic 
strain .on him in terms of participating in any type o 
physical activity and thought claimant should be give 
assistance, in the nature of voccitional rehabilitation 
the-job .traini.ng. ••Immediately prior to 'this . placemen 
'service' coordinator reported that claimant .could not 
rehired by the employer because ’ the employer, .did not 
claimant's- "hearu was ini his •-work "

ruble
n som.e 
or "On- 

a, the 
be
L'OG 1

#
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Claimant stated he v;asI int<:erestGd in bein>.; a musicn.l 
instrument salesman anci the ser.Vjice coordinator stared she 
would work towards placinc claimant in an on-the-job train
ing in this field. She noted that there was a big question as to whether claimant]had an actual vocational handicap. 
Subsequently , 'the coordinator reported'-that cltiimant had 
moved and contact had been lost, there‘irore the claiiri 
closed with the statement that it. would be reopened i. 
necessary.

V* ^

On February
Consultants 
health;^ 
dorsal- s.^ine.

.9 79 the physicians 
'''' claimant and

at' Orthopaedic 
found hiagain examinee: 

healthy appearing person v/ho complained of pain in h
They found no evidence of'

to to a
'unctional ciis- 

turbance during their examination which resulted in 
agnosis of dorsal strain.- They felt there was no speciiic 
treatment indicated and there were no significant obje;-- ..ive 
findings to explain claimant’s subjective complaints. n 
their opinion claimant'|S problems were principally on 
motivational and psychological basis. They felt clair.:ant
could'be employed on a 
disability would be of

The Referee found 
claimant did have pain

full time basis and 
a minimal level.

anv residual

that Dr. Knox' reports indicated that 
which was real and that physical

noiexertion, did cause a certain amount of pain. He did 
bel'ieve claimant was ©'.■jerly motivated to return to worK 
felt he was a credible |Witness with respect i_c ms com
plaints of pain. He believed no purpose could be served 
again referring claimant to the Pain Clinic. Claimant•has 
had one opportunity to go to the clinic'.and declined.

but

by

The Referee found that claimant was not well tra;.,.^-d, 
however, he has the capabilities to do various types, of 
employment. The Orthopaedic Consultants indicated claimant could do almost any typ'e of work without much restriction. 
The Referee believed that claimant had suffered some cm s- 
ability bv taking into consideration his age, v.’ork b^;cr-- 
ground, trainabil j.ty, he concluded claimant would be,,:-'-'-.— 
uately compensated for his loss of wage earning capacm-y by 
an award of 48° which represents 15% of the m.aximLum for the unscheduled disabilLtV. ...

699-



'The 3oard, on de novo review, finds no evidence in the 
record which indicates that claimant has suffered any 
loss of wage earning capacity. The physicians at the Ortho
paedic Consultants placed very little'limitations upon his 
work activities.' They said claimant could go back to uhe 
same job he had prior to his injury. Dr. Knox, who v/as 
claimant's primary treating physician, agreed with cho 
opinion expressed by the Orthppaedic Consultants, both 
on the assessment of clairi;iant' s disability and his need 
for better m.otivation to return to work. The Referee had • 
found claimant -had pain but there is no evidence that -unis 
pain is disabling.- Claimant: had an opportunity --uo. attend 
the Pain Center .and chose not to do so; later he changed 'his mind but there was no availaulitity at the Center.-

Virtually all of the physicians who have treated and/or 
examined claimant have concluded that claimant _is not motiv
ated to return 'to work and claimant's attempts to rebut this, 
are unsupported by the-evidence'. 'At the present time,’ 
claimant may be experiencing, problems but they are' motiv
ational rather than medical in nature. Claimant has 'full

range of motion in'his shoulder and has had it since cne 
day of his accident.

The Board concludes that claimant has suffered no 
permianent disability. , ■ j ‘

ORDER . ■ '

The order of the Referee, dated March' 28, 1979, is. 
reversed.

The Determ.ination Order, dated April 2.7,. 1978 , is 
affirmed. •

m
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WCB CASE NO. 78-3226I August 27, 1979
GENE NEVUE, CLAIMANT Benton FLazei, Claimarit!s Atty.
Jack Mattison, Defense Atty.
Request for Review by Claimant

i
IReviewed by Board Members iVilson and Phiilios.
1 ‘

The claimant 'seeks Board Review oi the Reiorcc’s o 
which directed em^jloyer/carrier to pay claimanc compens for temporary tota^l di^sability for the period: jf Marcc. 
1976 through December |9, 1977,, less time worked, either;
wages or for labor contributed, to

::cie r tio; 
/’ ‘icr

"he
S
C; r -
no
ss-.a

pay ciai.manc iU% c:aiTiOunts due for that period as a penalty pursuant to 0.-: 656.262 and to pay clalimant's attorney a reascy.able- clu 
ney' s fee- of $850.| Th'e Referee's Order also aifirmec l 
Decemrination Order dated August 9, 1978. Employer cre appeals the Referee's 'ordering payment of terrpor^iry to _ 
disability and penalties.

The Board, after 'de novo review, adopts the findings o 
facts set forth in] thej Referee's Opinion and Order, a copy 
of which is attached hereto and, by this reference, made a part hereof. |

How^ever, the' Boarg disagrees with the Referee's con
clusion that claimant is entitled to receive compensation 
for temporary total disability from March 9, 19 76 threvrgh December 9, 19 77, less | time worked, either for v.'aqes or 
labor'contributed.;Claimant is entitled to receive comp
ensation betv/een said dates less any time in which he is 
gainfully em.plcyed. /anytime during which claimant vol
unteered his services to perform labor, and fo^r which ho dio 
not receive, a remuneration, -shall not be deducted from his 
compensation for cemporary total disability.- ; '

:ne
mcG

■ The Board agrees with the Referee’s asses'sment o 
penalty and- the award of attorney's fees and the affi. 
of the -Determiination Order dated August 9, 1978.

i 'ORDER
The.ord.er of the Referee, dated March 9, 1979 is .mod

ified.. • i
Georgia-Pacifi'C Corporation, a self-insured, sha . 

claimant compensation for temporary total disability L'or 
perj.od of March 9, ll:976 throur;h December 9, 1977, less 
during w'hich claimant was gaihfully employed, 
respects the Referet's order is affirmed.

the

111 all other
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WCB CASE NO. 78-4798
NICHOLAS RELLIS, III, CLAIP^ANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Souther, Spaulding, Kinsey/
Williamson & Schwabe; Defense Attys

Request for Review by Employer
’)

August 27, 1979 #

Reviewed by Board .demcers Wilson and McCallister.
The employer seeks review by the Board of the Referee's 

order which directed it to pay claimant an award equal ro 
33® -for 10% unscheduled left and right eye disability.

This award was an addition to the award granted by the 
Determination Order dated-May 34 , 1978 v/hereby claimant 
received 18° for 6% loss 'of binocular vision.

Employer contends that there is no evidence that 
claimant bias suffered any loss of wage earning capacity at the-'present time as a result of 'the industrial injury.

Claimant was a 40 year old, employed by Boise Cascade, 
whi:;n he suffered a compensable injury to both of his-.eycs on 
February 11, 197". A white ^caustic, liquid which he •.•.’.•a 
usi..g au the time burned his eyes .and eye lids. Cla. ..at 
was treated by Dr. Hsu who operated tv/ice to remove i..grown 
lasnes from both upper lids.

Claimant testified that since his return uo work, V.e 
has not lost any time because of his eye problemtS but, 
notv/ithstanding the two operations, he has to pull .his 
eyelashes but every three- or' four week; the eyelids were- so 
deformed by the injury chat the' lashes grow into his eyes 
and cause irritation if they are allowed to remain. The 
Referee found that claimant also lacked the natural procec- 
.tion afforded by the eyelashes, his eyes are susceptible to 
being irritated by foreign bodies, dust and small particles 
and he is bothered by bright lights.

Claimant contends that he has a loss of visual c'.c::-ty 
in excess of the award granted by the- Determination (jrce-r.
He also contends that he has headaches which make him irrir- 
ab 3. e. - . ' •

• The Referee found bhat claimant's testimony regarding 
the headaches was not convincing; they had nob-eeachec; rhe 
stage v/here they' were substantial enough to justify ar^. award 
even if the claimant had proven causal relaticnship bet\.’een 
sucli problems and his industrial injury, v-'hich he didn't.
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The Referee; concluded claimant haci fa 
his burden of prpvincj that ,he-''was entitled 
award for loss of vision.

I i.oe 
to , ;:o

The second issue is whethe 
ruling of the Court of Appeals 353, is entitled!to an award fo 
The Referee found that claimant 
his loss of'eyelashes have not 
wage earning capacity but never 
permanent and sufficiently subs 
ability of future permanent Ics 
either by way of|loss of time f 
general field of employment.

r or not cl in Russell 
r unschedul 
's problems 
occasioned 
the less t 

tantial to 
s of wage e 
rom worh or

airr.n
; • • -> c

cc; Ci

any hey .. 
raise 
arrvi. r. 
'res n

. - . C
I'o bo I 
ti'.o p

rictcu

Based on 
an additional 
disability.

that conclusion, the Referee av/ar>; 
22° for 10% unscheduled' r :,.ght - and ie :

The Board, on de novo 'review, find that the sole issue 
raised on review lis whether claimant is entitled to an award 
for unscheduled -disability based upon lo-ss of wage earning 
capacity as a result of his industrial injury to his C‘'/os. 
The Board finds no evidence, either medical or lay, v;h.ch 
would indicate that claimant has suffered* any loss of wage 
earning capacity.; • . .

The Board concludes that in the absence of such ; 
there is no justification for granting claimant .an aw< 
unscheduled disability. Claimant may have an 'injury • 
is in the unscheduled area. The evidence indicates f/ 
residual superficial corneal scars on both eyes but t. 
such scars did not interfere with his vision at the t. 
claim after closure when claimant was . released,, to,y ret: 
his regular work by a treating physician. The- m.ore fa- 
claimant's injury has -invaded the unscheduled area doi 
entitle claimant to an award absent a shov;incj ::hat as 
result of such injury claimant has lost some of hi5; e. 
capacity,. , ! '

..'.wr.' •d :'o 

. 1 ch

r- -c:: .bn'’ to
s :*:6u

. i’ 1 .**.•<

■ The Board, reverses the Referee and affir:uu:';o b. V'Cr- 
rrdnation Order of iMay 24 , 1978 whereby claimant was te
compensation equal to 13"^ for 6% loss of binocular vis ion..

I

■ - -j ORDER

The order of jthe Referee dated February 13, 19 79 .u • 
reversed.. The Dete.rmination Order, dated May 24, I97b, is
affirmed.' . I ' '
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SAIF CLAIM NO. KA 758573 August 27, 197‘*
I

LLOYD C. TRUMP, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination . ‘ ’

Claimant sustained a back'injury on September 30,
1959 when he slipped while greasing a log lift. The 
claim was first closed by Commission Order on October 
16, 1959. Claimant underwent.a laminectomy in May i960 
and a fusion in February 1961. While hospitalized ior 
•the .second surgery claimant developed thrombophele.bi tis 
of the left leg. ' He retupied to wo.rk on February 12,
1962 and the claim was closed on July 26, 1962 with an 
award of compensation equal to 22° for 20% loss function . of the left leg. ' , ' ’

A Board's Own Motion Order, dated April'-'12 ,■ 1979 , 
reopened claimant's claim for aggravation. Dr. Holecek, 
in his June 26, 1979 report, indicated claimant's cond
ition was stabilized, although chronic recurring prob
lems could be expected.; Claimant did not plan to return 
to work. f '

The Fund, on July 2, 1979, requested a determination 
of claim.ant’s present disability. The Evaluation Division 
of the Workers' Compensation Department recommenced that 
claimant be granted additional, time!loss benefits from 
'September 21 , 1978 through' June 26 , 19 79 and an additional 
award of’compensation equal to. 33? for 30% loss of function of the left leg. ' ' ■ *

•The Board concurs. . ,

' ' ■ ORDER
I ( tClaimant is hereby granted compensation for temp

orary total disability from September 21, 1978 through'
June 26, 1979, less time worked, and compensation equal 
to 33° for 30% loss function, of the left leg. These 
awards are in addition to any aw^ards previously grantee 
claimant for his September 30, '1959 injury.

m
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WGB CASE NO.J.-7t-7,097 August 30, I070
MAE DeWHITT, CLAIMANT
Pozzi, Wilson, Atchison, et.al..

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Robert L. McCalli'ster, Board Member, rspectfully cisr,-.-.-.-. 
as follows; ' !

I do not agree with the opinion of the najoritv. 
do not find the claimant permanently and totally-disab 
I do find the 25%:' unscheduled disability awarded by tno Determination Ord'er of November 15 , 19 79 inadequate.
I would increase ,the award by 25% unscheduled disabiiiLy 
making the total 50% of the maximum.

The medical evidence does not support an award ot 
permanent total disability. The Orthopaedic Consul tan tii 
found total loss of function to be moderate, i'bcy ficunt 
claimant physically could returnto her receptionists jot 
with only minor limitations. Dr. Clark, the treating 
-physician urged and encouraged claimant to return to so 
type of work activity. In his, report of November 23, 1 
Dr. .Clark found claimant could not work because of ber 
"state of mind". He found her continued symptons 
jective only. I find no medical evidence to cbnnc 
claimant's psychological problems to the compensab

uc

. - o977,

su
ct
le i rt;] ury

The medical evidence does not support a conclusio:; 
that claimant's injuries are. so severe she -can be-excused 
from her statutory obligation to reduce the disabling 
effects of her injury by at least actively participntir.g 
in the attempts tp achieve the rehabilitation goal or rho 
Oregon-Worker ' s Compensation -system. •'

Reviewed by Board Members Wilson, Phillips McCa.Iisro
The, State Accident Insurance Fund seeks revicv/ b-y rbg 

Board of the Referee's order which granted claimant an av/arc: 
of permanent total disability effective July 26, 1977.

The majority !of the Board, after de novo review, 
affirms and adopts! the Opinion a.nd Order of the -Roferou, a 
copy of which is attached hereto and,' by this reference, is 
made a part hereof.

i ORDER
The order'of the.. Referee, dated October 2, 19.78, .i.s 

affirmed.!' ....
■-705-.



The claimant declined to participate in the rehabili
tation process. The claimant has an affirmative obligation 
under ORS 656.206 (3) to establish by a preponderance of the 
evidence a willingness to seek'regular and gainful emiployment. 
She must demonstrate her willingness to seek employment by 
reasonable effort to obtain such employment. I find there 
is a failure of proof under ORS 656.206 (3).

The claimant, in my opinion, has "retired" from the 
labor market and the evidence supports a conclusion that 
this volational act has not to any material degree been 
precipitated by the compensable injury. As I have stated 
earlier, the claimant does have a residual permanent' dis
ability as a consequence of the compensable injury.. The . 
disability is not total, it is partial in.nature and is, 
in m.y opinion, 50% of the maximum allowed by statute for 
unscheduled disability.' This is an increase of 25% unscheduled 
disability over t.hat awarded the claimant in the Determination 
Order of November-23, 1977.

#

WCB CASE NO 78-7661 August 30, 1979

EDWARD LYDON, CLAIMANTRichard S. Mannis, Claimant's At'ty. .
SAIF, Legal Services, Defense Atty. 
j^equest for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order 

which affirmed the Second Determination Order dated Octobe 
17, 1977 whereby claimant was awarded compensation for 
additional temporary total disability and 32° for 10% un
scheduled low back disability. : ’ ' " '

The sole issue is extent of disability. 'Claimant 
contends he is entitled'to a greater award; the Fund con
tends that tile award of 32° was adequate.

#
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Claimant was ' a • 32-year-old backhoe* operator.' Prior ro 
his industrial injury the weather v/as ’sc bad claimant was 
unable to run theibackhoe and he visited his brother in 
Portland. His brother worked for American Auto VJrecking, 
the defendant-employer in this case. He was to he Ip the - ' 
defendant-employer for a few days and he said rhat he would.
On April 10, 1975,' while claimant v;as working as a parts ' 
puller, he was under a car which was.hoisted by a cable 10 
feet in the air. .The cable broke, and the car fell, hitting 
claimant on the head. ’Dr. Dineeh diagnosed a comiminuted..-.-.,-- 
fracture, mid-shaft, right tibia; possible small fracture of 
the anterior lateral portion of the left- ankle with no 
displacement, head lacerations and low back pain.' Closed 
re.duction and a cast were applied on the fractured right tibia. I

I ' »
After the two fractures were healed, following ap

propriate medical treatment, the claim was closed by a 
Determination Order dated October 8, 1975 which granted 
claimant compensation for temporary total disability from 
April 10, 1975 through September 1, 1975 but no compensation 
for permanent partial disability. The claimant was.released 
for regular work on September 16, 1975. '

I . ' • • ;
i * * .On October -21‘, 1975 claimant was examined by Dr.

Grewe. He was complaining at that time of back pain. Dr.- 
Grewe diagnosed cervical sprain with some residual discomfort 
and. probable lumbar nerve root compression, mild on the 
right. He prescribed a lumbar brace. Claimant: continued to 
have low back complaints and right leg numbness and was seen by Dr. Berselli on^ March 23, 19'76. Dr. Berselli reported 
that the x-rays revealed a compression fracture 'of' the first 
lumbar vertebra which he 'felt was healed and was mild -in 
nature. It was hisl opinion that claimant's present condition 
was the result of his industrial injury.'. A myelgram of^
March 31, was normal. .

On December 8;' 1976 claimant was examined by Dr. Halferty” 
at the Callahan Center. Dr. Hal'ferty concurred with the 
findings made by Dr. Berselli. .

The claim was reopened pursuant to a stipulation approved 
on February 22,' 1977 to allow claimant the further medical'- care and treatment |as recommended by Dr. Berselli, with 
temporary total disability comn\encing on September 2, 19 75.

.'On March. 21, 1977 Dr. Berselli advised the Fund .rhat 
claimant's condition was medically stationary and the claim- 
should be closed. Claimant was released for regular work as • of .March 2, 19 7 7. '
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On July 13, 1977 claimant was examined 
sicians at the Orthopaedic Consultants who
ant’s condition- to be stacionarv and

by three phy- 
ound the claim- 

recommended claim
closure. They stated claimant could return to the same 
occupation with limiitations to avoid heavy lifting and no 
real jarring. They stated that claimant felt he could be 
driving a log truck which did not require loading on his 
part and they agreed that he could do this. In fact, the 
claimant stated that he might later try to return to working 
a backhoe.- They -felt claimant was looking for a job and 
that job placement was in order. Claimant needed no psy
chological examination but he should be furnished with a.new 
back support so that whatever job he returns to he will be. ai^le to wear it for a period of time. They' found no dis
ability resulting from either the•fracture of the right 
tibia or the fracture of the left ankle. With regard to the 
lumbar spine, the physicians felt claimiant's total loss of 
function was mild due to the injury. They found claimant to 
be well motivated to return to work.

, A Second Determination Order granted claimant 32 
10% unscheduled disability.' :or

The Referee found that claimant was 32 years old at the 
time of the industrial injury and has -a ninth grade ed
ucation. He has had .work experience in wrecking yards and 
has also worked as a backhoe-- operator. It should be noted 
■that after job placement was recommended by the Orthopaedic 
Consultants, claimant was put.in an on-the-job training 
program as a backhoe operator',, an occupation with which he 
was already familiar. Therefore, the Second Determination • 
Order recited that claimant’s condition was medically 
stationary on March 1, 1977, non-medically stationary on 
June 7, 1977 and again medically stationary on July 13, , 
1977. The claimant had been advised by a letter, dated 
August 29 ,- 19 77 , that his vocational program was being 
term.inated and -that his claim could be closed pursuant to ' 
ORS. 656.268. if he was medically stationary.

The Referee found that claimant's testimony that he 
could .go back, to ■ working' in a wrecking yard, might even be - 
able to operate a backhoe and' drive a log truck if he didn't 
have to load the•truck, indicated that there were many 
activities both heavy and light in which claimant could 
engage. He further found that claimant had been'doing some 
moderately heavy activities around his home. Claim.ant 
denied doing these activities but the Referee noticed that 
his hands were heavily calloused which' indicated that 
claimant had recently been working with oil and-grease.
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’The Referee -found no medical evidence that would in
dicate’ claimant's! condition was worse than the evaluation 
made of it by Dr.I Berselli. and-the physicians at Orthopaedic 
Consultants and that claimant was able to return to his 
former occupation! and had terminated that occupation only 
because of business failure. He felt claimant had been 
adequately compensated by the Determination Order.,

The Board, on, de novo review, finds that since the 
industrial injury i claimant has been able to v;ork a backhpe 
for short periods!of time but is physically unable to per
form such activity over long stretches of time. He worked, 
six to eight weeks for one outfit but had to quit because 
the back pains became too severe. He operated a backhoe for 
one company - on a training program for a few months but again 
was forced to quit because of' back problems. Eventually,- 
this outfit rehired claimant to work as a backhoe operator 
but it subsequently v/ent out of business. The-evidence 
taken as a whole indicates that claimant has never been able 
to operate a jDackhoe since his injury for more than short 
periods, of tim.e. !

Other than operating a backhoe, claimant's occupational 
skills are■undeveloped. He has serious reading deficiencies 
and based upon the testimony of claimant at the, hearing 
before the Referee, he apparently is unskilled in expressing 
himself orally. . r. . . ....

1
Claimant is a relatively small man, standing 5'6" and 

weighing 130 pounds. He is unable to perform heavy labor 
for any period of i time as evidenced by the attempt to oper
ate -the backhoe. Apparently, claimant thought he could do ■' 
more than he was really able to do when he made the state.- 
ments to the physicians at the Orthopaedic Consultants. 
Claimant has not attempted to do any of those -jobs with the 
exception of operating the backhoe.

! . ■ '

-The Board concludes that the medical evidence and the 
lay testimony support a conclusion that claimant has suf
fered more-than 10!% loss of his wage earning capacity as a 
result of the industrial injury. Therefore, claimant is 
entitled to an award, equal . to' 64,®-which represents 20% of 
the maximum for unscheduled disability to adequately comp
ensate him for this loss of wage earning capacity.

ORDER
The order of the 

reversed.* !
Referee, dated February 21, .1979', is
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Claimant is awarded 32° of a maximum of 320° for 10% 
unscheduled low back disability. This award is in addition 
to the prior awards received by claimant for permanent 
partial disability resulting from his April 10/ 1975 indus
trial injury.

Claimant's attorney is awarded as a reasonable attorn- 
ney's fee for his services at Board review a sum equal to 
25% of the increased compensation granted claimant by this 
award, payable out of said compensation as paid, not to 
exceed $3,000.

m

August 30, 1979WCB CASE NO. 78-5530
SHIRLEY SEVERE, CLAIMANT 
Jerome F. Bischoff, Claimant's. Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant ■

Reviewed by Board Members Wilson, Phillips and McCallister
Claimant seeks review by the 

order which granted claimiant 64° 
back disability.-

Board of the Referee's 
for 20% unscheduled low m

* The issues before the Board are the .propriety of the 
Fund's denial, dated October 2, 1978, of claimant's request 
to reopen her claim'or, the responsibility of the Fund for 

‘claimant's weight reduction program and the.adequacy-of the 
Determination O.rder dated July 13 , 1978.

Claimant was a 38 year old skoog machine operator who 
suffered injury when she was startled by another worker who 
came up behind her, causing her to twist her back. The 
incident occurred on March 7, 1977. Claimant finished the 
work shift and returned to work'the next day, however, the 
pain became more seyere and she saw Dr. Buck, her famuiy 
physician, who prescribed medication and bed rest, and 
diagnosed’lumbosacral strain. Claimantwas also seen by Dr. 
Cary on May 16 ,- 1977 when her back began to bother her 
again. Claimant was released to work on'May 22 , 197.7 , having 
been off from May 16 to May 21.

. Her claim was originally closed by a Determination 
Order,-'dated May 26 , 1977 , which awarded claimant comp
ensation for- temporary total disability only from March 
through April 3, 1977. .

10

m
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On June 9, 1971, Dr. Stanley Filarski, who became 
claimant's primary treating physician, examined claim.ant.
She was.complaining of back pain which he diagnosed as 
discogenic back pain, possibility of L5-S1 lesion, radiating 
into her left leg, with associated degenerative disc disease 
at that level. Claimant received only conservative treatment 
and returned to work on June 26, 1977. She contined to have
discomfort and Dr. Schroeder and Dr. Filarski both treated

her. A myelogram; performed on September 9, 1977, revealed 
a swollen L5 nerve root.

Claimant's claim was reopened by a stipulation on 
September 27, 1977. On November 23, 1977, Dr. Stainsby gave 
claimant a neurologic evaulation and recommended no surgical 
procedure. He did provide claimant with a transcutaneous 
stimulator which gave claimant some relief. On March 16, 
1978, Dr. Stainsby' found' claimant at a stationary point in 
her recovery and felt that if she were able to lose some 
weight her pain would disappear..

.The 'Orthopaedic Consultants, who examined claimant on 
March'9, 1978, diagnosed chronic lov; back strain, by history; 
functional overlay, severe, and exogenous obesity. Her - 
medical condition waS' considered stationary and it was felt 
she could return to the same occupation without limitations 
or she could also 'do clerical work. Claimant had done such 
work in the past, ^hey felt claimant's primary disability 
was psychological.'! Tbtal loss of function to the back due to 
the injury was considered minimal. Dr. Stainsby concurred.

Dr. Parvaresh, psychiatrist, examined claim.ant on April 
28, 1978.and found^ no appreciable degree of psychiatric 
impairment, and noi psychiatric pathology could appreciably_ 
be attributed to her injury. ' .

Claim was again closed by a Determ.ination Order dated 
July 13, 1978 which awarded claim.ant compensation only for 
temporary total disability from August 17, 1978 through 
April 28, 1978. |

Claimant returned to work on July 17, but' a different ■ 
shift and on a nongautomatic machine which claimant testified 
.caused back pain and claimant quit and' has not worked since.

On August 24, ll9 78. Dr. Becker reported claimant was 
working through him on physical therapy with Dr. Campbell, 
psychologist. Dr. Becker felt claimant's condition had 
worsened.since claim closure.
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Claimant was again examined the Orthopaedic Consultants 
on SeptemJDer I 12 , 1978 and it was felt that her condition has
reached maximuin improvement from her industrial ■ in j ury She 
was considered physically capable of. performing light work • 
and, from a physical standpoint, could probably return to 
her regular occupation with limitations of avoiding heavy 
lifting. She should continue a hom.e program of back cafe, 
remedial cind postural back exercises. They believed 
that obesity, emotional or functional problems'were cont
ributing to claimants vocational handicap. Again they rated 
the total loss of back, as related to the injury, as miin- 
imal.

On October 2, 1978, the Fund denied claimant's request 
to reopen her claim, that there were no medical reports that 
indicated that her condition has worsened since the closure 
by the second Determination Order dated July 13, 1978 that 
could be attributed to her 'March' 7 , 1977 injury.

Claimant was examined by Dr. Maltby, psychiatrisc, on 
October 26, 1978 who found no psychiatric illness resulting 
from, or materially aggravated by, her industrial injury.
He considered that claimant had no emotional problems as a 
•result of her industrial injury; he found no severe depres
sion but he did feel there was present a secondary gain 
condition which would remain' until the claim was settled and 
no financial consideration existed.

m

#

On January 18, 1979, Dr. Becker, who had previously 
treated claimant, requested the Fund to refer claimant to a 
weight reduction program at a hospital because her weight 
problem was exacerbating her current'symptoms. The Fund 
denied this request on January 30, 1979, on the grounds that 
it was -not a direct result of the industrial injury but was 
a long standing problem.

The Referee found the claimantkwork background included 
six years working as an assistant to veterinarian, also work 
as a nurses aide, in a mill and as a secretaryclerk. At the 
present time, claimant weighs 230 pounds, at the time of her 
industrial injury she weighed between 170 and 180 pounds and 
was losing weight. She presently belongs to a weight loss 
club. She states that prior to her industrial injury she 
was very active but- that since the injury she has not been- 
able to engage in m.any activities. Her husband is totally 
disabled.

Claimant has personal .insurance which pays her ap
proximately $300'a m.onth and the credit union is paying the 
car payments during her disability! At the time she was' 
working, claimant was paid approximately $1,000 a month.
She has not looked for work since’July 1978 or sought 
vocational rehabilitation. Her excuse- is that she does not 
feel she is capable of doing any type of work.
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The Referee 
the claim be reo 

• Fund ’'which indie 
through physical 
she was showing 
ways, he felt he 
closure. He fel 
more severe low 
were compounded 
the muscle strai 
abled until the 
some extent.

found that Dr. Becker had requested that pehed on' July 19 ,-/1978 oy a letter to the 
ated that claimant had been working with him 
therapy- and a relaxation program and that 

slow, steady improvement, hov/ever, in some 
r condition had worsened since the .claim 
t in the summer of 1978’claimant was having 
back pain and"that her physical problems 
by' depression as well as the exacerbation of 
n.| He concluded that she was totally dis- 
exacerbation was alleviated, at least to

m

The Referee concluded that the claim did not have to be 
reopened if all that claimant needed was medical treatm.ent; 
such medical treatment could be furnished pursuant to ORS 
656.245. He felt,, based on Dr. Becker's opinion, that 
claimant's problems were due to chronic low back pain and 
depression, secondary thereto, and obesity which exacerbated 
■those conditions and such conditions were insufficient basis 
for reopening the 'claim- for 'thei payment of temporary 
total disability. | With respect to obesity, the Referee 
found that claimant had a duty to minimize this contributing 
factor of obesity ias it related to her impairment,.

I

With regard bo the adequacy of the Determination Order 
dated July 13, 197|8, the Referee found that the physicians 
at Orthopaedic Consultants found claimant prim^arily disabled 
on a psychological rather than a physical standpoint. They 
rated her-loss of ;function as minimal and' Dr. Stainsby 
concurred with this rating.

i

The Referee concluded that although claimant had m.any 
problems.most of then were not- job related, however, her 
industrial in j ury iresulted in minimal, back imLpairme'nt that 
precludes her from doing any work that involves heavy lift
ing, therefore, she has lost some wage earning capacity. To 
compensate her for this loss the Referee awarded claimant 
64®. which represents 20% unscheduled low back disability.

' The majoritylof the Board, on de novo'review, finds the 
medical evidence does not support-an award of 20% of the' 
maximum for this claimant's loss-of wage earning capacity. 
Both the medical evidence and-the lay testimony support the position-taken by'the employer and its, carrier that the- loss 
of wage earning capacity which claimant has suffered as a 
result of her industrial injury is minimal.
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It is true claimant has many problems but few of them 
were caused or aggravated by her industrial injury. Dr. 
Parvaresh and Dr. Maltby found; fromi a psychiatric stand
point; that claimant's present condition had no causal 
relationship to her industrial injury. The doctors at 
Orthopaedic Consultants found only a minimal loss of func
tion to her back due to the injury and Dr. Stai'nsby con
curred. Only Dr. Becker expressed an opinion that claimant 
has suffered any substaintial disability and he was unable 
to fully explain his reasons for such an opinion.

The Board concludes that claimant 
psychological in nature and she also h 
obesity that neither of these problems 
ibility of the employer. The medical 
claim.ant's impairment is minimial with 
no heavy.lifting; thereforethe Board 
entitled to a small award for her.loss 
The Board concludes that claimant is e 
represents 10% of the maxim.um, for her 
disability.

's main problems are 
as a problem of 
are the respons- 

evidence indicates 
a work restriction of 
feels.claimant is 
of earning- capacity, 
ntitled to 32° which 
unscheduled low back

ORDER
The order of the Referee; dated March*23, 

modified.
1978 is

Claimant is awarded 32° of the maximum 320° for 10% 
unscheduled low back disability. This is in lieu of the 
award granted bv the Referee's order which- in all other 
respects is affirmed.

m

Keith Wilson, Chairman of the Board, respectfully dissents.
as follows: '

In the absence.of a cross-request for review by State 
Accident Insurance Fund; the only issues on review were 
raised by the claimant. They were as follows:

Whether the Referee erred (1) in not requiring SAIF to 
reopen .claimant's claim for compensation to include ti:ue 
loss and m.edical payments, and (2) in holding that SAIF was 
nor responsible- for-a weight reduction program.. Thesu were 
two of the three original issues at the hearing. The other 
issue before the' Referee was extent of' disability, as an 
alternative' issue. The Referee decided the first- two' issues 
adversely‘to the position of the ‘claimant and awarded 20% 
unscheduled low back disability. Apparently claimant is 
satisfied with the.appraisal of extent of disability as she 
did not argue this issue in her brief, although it mav well 
be that if the fitst two issues had been decided in favor of 
claimant, the third issue of extent of disability would be 
moot. ' •
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1 agree with the mago^r^t-^-;;^|i^)tHe .Board and the Rereree 
that the evidence supports •'^a''^■po'ssro'le need, for medical 
treatment v/hich can be provided'under ORS 656.245 , 'and that 
the claimant'has the respohsiblrty for minimizing her dis
ability by controlling and'reducing her obesity, and that
the Fund is not responsible-

I dissent from the the 
permanent partial disability

'for such treatment.
reduction of the award of 
by the majority of the Board,

since it was not raised by request of the claimant nor by 
cross-request of the Fund.

In a letter to the' Boar|d dated August 6, 19 79 , which 
constituted the Fund's brief, the Board is respectfully 
asked to consider reducing -tihe award. This sort of passing' 
reference to a possible issue is not sufficient to raise -the 
issue on review anti does not meet the requiremenrs of re
quest for review as provided'by OAR 436 83-700.

Had the issue of extenp of disability been properly 
raised by the Fund on revieWj, I would have reversed- the Referee on his finlding of 20%. permanent partial disability 
and would have awarded none.

WCB CASE NO 79-143 August 30, 1979
VEDA LINGELBACH, CLAIMANT Engelstad & OdmanJ Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant .

#

Reviewed by Board Members Wilson and Phillips,
Claimant seelJs review by the Board of the Referee's 

order which found [that the State Accident Insurance Fand did 
not fail to provide needed care and treatment; and not 
failed to pay needed prescriptions and expenses; did roc 
fail to provide claimant with a needed housekeeper, and had 
not deliberately attempted to frustrate claimant's claim or 
deny medical attention. The Referee's order also stared 
that the Fund was entitled to reimbursement for, among other 
things, compensation not in issue here, any' unexplained prescriptions andjfor the unrebutted 127 days of paddeo' home 
care.’ The Referee directed the , Fund to continue to pursue 
possible fraud violations and 'ordered it to reschedule, if 
it desired to do so, an independent miodical examination in ■ 
accordance with OAR 436-54-283 as presently revised, and 
ordered the suspension of compensation if claim.ant did not 
submit to the Fund rescheduled independent medical' exam
ination in accordance with the aforesaid administrative ' '
rule. ' , ■

'' * . -^715-



No evidence was offered by either the claimant or the 
Fund. Docurr.ents were offered as exhibits and the opening 
statemeni'-S were made by both parties-. A copy of the 801 was 
belatedly received which indicated', that claimant sustained 
an injury to her back on January 12,' 1973 v7.hile working as a 
nurses aide for St. Judes 'Home.

. The Referee, without benefit of testimony, relying 
solely upon the exhibits which were explained only by the 
respective counsel in their opening statement, concludedg 
that the Fund had not failed to do anything which was ' re-' 
quired by the statute to do in so far as claimant's claim 
was concerned.

The Board, on'de novo review, finds nothing in the' 
record upon which to make a deterniination of whether or not 
the Fund acted properly. The'burden is upon claimant to 
prove her case. In this particular case there is no way of 
determining if she met that burden of proof because claimant 
did not testify although, she was physically present at the 
time of the hearing. It must, therefore, be assumed rhat ■ 
claimant has failed to meet her.burden of proof.

With respect to the Referee's ordering the Fund to 
continue to pursue possible fraud violations, this is beyond 
the scope of the Referee's authority. If the Fund believes 
there have been fraudulent acts upon the part of claimant it 
is up .to it to pursue the matter indepeadently. It is 
inconsistent to direct the-Fund to reschedule an independent 
medical examination in • accordance v/ith the administrative 
rules when the clause "if it desires" is tacked on to such 
directive. Furthermore, compensation cannot be suspended if 
claimant refuses to submit to a independent medical exam
ination without a finding that such a refusal is unreason
able. ■ • '

The Board concludes that in the absense of any showing 
to the contrary., that claimiant has . failed to- meet her burden 
of'proving entitlement to benefits which she seeks.

Subject to the .comments hereinabove made, the order of 
the Referee dated February 28 , 19 79 ,’ is affirmed.

The relief sought by claimant is hereby denied.
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# DANIEL J. STEFFAN,' CLAIMANT 
Pczzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
Keith D. Skelton, Defense Atty. 
Request for Review' by Employer

WCB. CASE . NO . ', -7.8.-6,4 2 5 August 30, 1979

Reviewed by Board Members Phillips and McCallister.
i

The employer seeks Board review or that portion of. the 
Referee's order v;hlch modified the Deternunation Order dated 
May 31 , 1978, and 'granted claimant 64° for 20% unscheduled 
low back disability; and affirm.ed the Determination Order on 
the award of compensation for temporary total disability.

The issue before the Board is extent of disability.

At the time o'f his injury on Augus't 30 , 19 76 , claimant 
was a 21 year old 'tapper carbon changer working in the pot 
room of the employer. Claimam:- had commenced v/orking lor 
the employer on May 25 , .1976 and he testified that his low 
back pain developed over a period of tim.e and on August 30 
he had an exceptionally heavy work-day which caused him. to
develop some right shoulder pain.

(
Claimant first saw Dr. Bratt and was referred by him-to 

Dr. Lisac, an orthopedic physician, who examined claimant on 
September 24, 1976. The x-ray of the lower spine appeared 
normal and Dr. Lisac felt that claimant had sustained a low 
back strain from which he was slowly recovering. Claimant 
.quit work in September 1976 and returned around November 1, 
1976 doing lighter type work. He continued working with low 
back pain which radiated into both legs. On December 27, he 
went back to his job as a carbon setter and he re-strained 
his back. On January 4, 1977 claimant returned to work as a 
yard-bird, but still had discomfort in his back.

i •Dr. Robinson,- an orthopedic physician, examined him on 
January 5, and diagnosed a -chronic strain of lumbar spine, 
superimposed on minor anomaly at the lumbosacral level, of 
spine. It was Drl Robinson's opinion that claimant should 
do light to medium work and should avoid heavy manual labor.
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Claimant ceased working 
January 18, 1977 because he 
jackhammer. On January 16,. 
Center, evaluated claimant, 
moderate 'work but should avo 
and twisting stresses. Dr. 
occupations was necessary on 
•giving claimant the benefit 
1977 he was ■ examined' by Dr. 
who felt claimant might have 
level on the right. A myelo 
February 2, 1977 was normal.

“for the defendent-emplover on 
re-injured hi's back using" a 
19;77, Dr. Mason, at the Callahan 
He felt claimant could tolerate 

id excessive lifting, bending' 
Mason (did not feel a change of 
a ’physical basis, but was 

of the doubt. On January 26, 
William L. Smith, a neurosurgeon, 
a protr'jdcd disc at the L4-5 

gram and EMG performed on

On July 8 , 1977, Dr. Smith found claiman-t's condition 
stationary. Claimant was lim.ited in frequent stooping, 
kneeling, crawling and climbing.

On November 11, 1977, Dr. Pasquesi reported claimant's 
condition was stationary and he rated impairment at 10% of 
the whole man.

On May 31, 1978 claimant's claim was closed with an 
award of compensation for temporary total disability from 
September 9, 1976 through April 5, 1978 and 16° for 5% 
.unscheduled low back disability. •

Since claimant quit working for defendent-employer, he 
has had several jobs, on working as a "top" man in a pipe
laying crew for two and a Half-months. He left this job 
because it required him. to comrriute 88 miles each way. His 
union sent him a list of jobs, however, he refused some 
because they required too .much travel, and some he quit 
because they required too much heavy work. At the present 
time, he is working primarily as a truck driver for a 
contractor engaged in earth moving projects. This em.ployer 
is aware of claimant's back problemiS and avoids giving 
claimant heavy manual work.

The Referee concluded, after considering claimant's 
limitations placed upon him by doctors who examined and/or 
treated him, and claimant's age, education, training'and 
general m.ental capacity and adaptability, that claimant had 
lost wage earning capacity as a result of his industrial 
injury and was entitled to be compensated therefore by ah • 
award of 64° for 20% of the maximum for the unscheduled 
disability.

The Referee found claimant does not fit within tne 
definition of handicapped v/orker as defined in OAR 436-61- 
005-4 and therefore concluded claimant had failed to prove 
he was vocationally handicapped, and’ the non-referral' was 
justified.
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i and
The

cone
Board, orii de novo, review,; acjrees 
lusions of' the "Ref eree^^^-hciwever , i

agrees v;ith the - findings
t is noted that 

the Referee stated^ thau he concluded that the claimant had 
failed to prove he! was vocationally hanc^icapped as defined 
by OAR 436-61”005-;4. ' '

OAR 436-61-06.0 (2), states that a Referee may reverse
or modify the decision made by the Field Services Division 
only if substanciad rights of a 'party have been prejuaiced 
because the decision violates the statute or rule; exceeds 
the statutory authority of the agency; was made upon an 
unlawful procedure, or was arbitrarily or capricious or 
characterized,by abuse of discretion or clearly unwarrented 
exercise of discretion.

It is not within the province of a Referee to determine 
whether or not a worker is vocationally handicapped;, that 
decision can only be made-by the Field Services Division and 
may be overturned |by a Referee only for violations mentioned 
above. . .I S'- . >■

In this case; the Referee found that the non-referral 
was justified. That'Was sufficient,

I . ’ '
The evidence I indicates that claimant has been referred 

to a service coordinator in his geographic area for assist- 
aaice in selective , job placement.

! ORDER

The order 
affirmed.

Claimant's 
ney's fee, the 
carrier.,

of'the Referee dated February 14, 1979 is

attorney is awarded as a reasonable attor- 
;uni of $100,payable by the employer arid its

WCB CASE, NO. 78-8063^ August 31, 1979
VERLA DURANT, CLAIMANTEvohl F. Malagon,' Claimant's Atty.
Don Olowinsk.1.. Defense Atty.
Order Denying Motion

On June 17, 1979 Referee John F. Drake entered his
Order'in the above entitled matter. On July 2 1979 the,,: employer, by and through one of its attornevs , 

requested Board Review. ; The Board acknov/ledged recelut of 
the request and notified both parties.
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Thereafter, there v;as some co 
attorneys and Referee Drake, concer 
on July, 11, 1979 , Referee]; Dr^e en 
which v/as concerned soleiyywi'th th 
attorney's fee. At that ^ tiri:eP.ef 
of any jurisdiction over * this-case 
intervening request for 'review by,' 
the order of July 11 1979 was nux,-rb! P"i

On August 10, 1979 tHe”employ 
Referee's Supplemental .Order..,; . Thi 
acknowledged; it should net, have <b 
valid order upon which a .reauest t

"l ■ 'I

rrespondence between both 
ring attorney's fees and, 
tered a Supplemental Order 
G?issue pf an appropriate 
eree Drake had been divested 
i_ as the resul.t of the 
the employer, therefore,
1; and void.
er-requested review of the 
s request was inadvertently 
e'en because’ there was no 
or' review could, be based.

On August 23 
attorney a motion 
review of the Referee's Supplement 
that it was not timely filedT ■ '

Based upon the chronology of 
the employer's request' for preview. 
2, 1979 is the only valid'request 
Board at the oresent time and it w

1979 the‘Board received from claimant’s 
to dismiss jthey'eiTpioyer ' s request for

ai 'Order, on the basis

the events set forth above 
v’/hich was raailed on July 
•lor review before the 
as•timely filed. .

Claimant's motion to dismiss, 
review of the Referee's 'Supplement 
19 79 , is hereby denied. ;

the employer's request for 
ai iOrder, dated July 11,

IT IS SO ORDERED.

WCB CASE NO.■ 77-1741 August 31, 1979

JAMES OHLIG, CLAIMANT
James L. Fallgren, Claimant's .Atty. ^
Souther,- Spaul.ding, Kinsey, ' ■
Williamson & Schwabe, Defense Attys.

Request for Review by Claimah'c • • ' .
Cross-request by Emplcyery ■ . '

Reviev;ed by Board Members Wil.son cuid Phillips.
I •The claimant seeks review by'the.Board cf that 

of the Referee’s order which- af'firmed the carrier’s 
of responsibility for claim-an't's bac.h -condit.ion. . Th 
cross-roquested review of;that portion of the order 
awarded claimant compen satipn • equal'.to 20.. 25® 'for 15 
of the right foot, in lieu oftheh; award of 6.75® for 
of the right foot granted,-by';the’petermination Orcei 
February 28, 1977. . Ji;'. -.b
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The .issues before .the-^ Board,.are (!)• the propriety of 
the denial by the carrier "^o'f’''resp'phsibiiity for claimant s 
back prob'leiu; (2) the adequacy of the award''mace by the 
Determination 0.rder, dated February,28, 1977; and (3) claiin- 
arit's entitlement to attorney's fees and penalties for', 
unreasonable delay' in accepting or denying the claim...

Claimant is a| 25-yearrold laborer who has obtained a 
GED and whose work, experience haa’-oeen mainly that''6f manual 
labor, and wo.rking as a v.'elder. He suffered a compensable 
injury on January 10, 1975.while p.ushing a boxcar, 'he slipped 
and fell on his right hip and twisted his right ankle. Dr'.. 
Rieke diagnosed a 'right' foo,t contusion on vTanuary 13, 19 75 
and later claimant’ 'was referred to Dr. ?Ceist v;ho diagnosed a 
chronic sprain of 'the right anklei Surgery to repair the 
ankle was scheduled but-deferred because of legal -difficulties 
which led to claimant's incarceration in the Clark County 
Jail.. Dr. Keist did not v;ish to perform a surgical procedure 
at that time and he felt that claimant's condition wa^, 
medically stationary and that the-claim could be clos-^d; 
however, only with the real-izatiph that c-laimant rrught have 
an ankle problem that would require future treatmLent.

m

m

Claimant's claim was '.closed by a Determination Order 
dated July 8, 1975 whereby he was granted compensation for 
temporary total disabi.lity and 6.75° for 5% loss of the 
right foot.

On May 4, 1976 Dr, Keist perforraed ankle stabilization 
surgery. The hospital admission summary indicates that, 
according to Dr. Keist, claimant did not have other problem: 
•'involving the rest of his body and was in good general 
physical condition.

Dr. Keist released'claimant for his regular v;ork on 
August 23, 1976.

Claimant was next seen by Dr. McKillop on August 27, 
1976. At that time claimant was complaining of problems 
with his right ankle, stating that when he was walking- the 
foot would suddenly turn in causing himi to fall forward. 
PhysicaJ. therapy v;as recommended.

On October 19, 1976 Dr. Blosser examined claimant and 
fitted.him, with an ankle brace, and, on November 22 released 
claim.ant for regular work.

On February 28, 1977 a Second Determination Order 
closed the; claim, with no additional award of compensation 
for perm.ahent partial disability.
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Dr. McKillop rG~exaiT:ir.eci 'claimant in Api rated his permanent disability’ as 1 mi’id and- r^ 
15% loss function. In June 1977‘Dr;^Blosser

; • » ' i • f • • ■ Ifirst suspected a lumbar spine problem in' Ja: he noted at that time there had!been* comoldir 
problems and also increasing tro'uble with cl leg. ‘In May 1977 claimant', told him'’that his 
buckle and cause him to 'fall';;‘ihe*gst’ated that 
going on since the original inj'liry;Sen he fe 
side which resulted in the .ankle strain.

On September 21, 1977 clvaimant v/as'.hospi 
myelogram which revealed’ a si'zai^Ie^ dis'c pfot 
L4-5 level and mid-line ‘and Dr’. Slosser was r

ocaused the legthat this’ was most likelyhv;ha't 
He said that based upon a description of the 
he could conclude.that ,the’idisc'problem most 
a. result of that accident. h’. ' ”

il 1977 and 
nged from 10- 
reported he 
uary 1977 and 
ts of low back 
imant's right 
whole leg would 
this had been 
11 on his right

talized for a 
usion at the • 
f the opinion 
to give way. 
ariginal accident 
likely arose as

Dr. Kloos examined■claimant in October } 
related to him a history of twisting his ankl 
on his right hip at the•time of- the (original 
stated that from then on he was aware of achi 
back but he’ did not pay much attention to tha the severity of discomfort in-’his’*ahkle. He
low back, right hip and leg symptomsMiad become increasingly
severe ever the past few'months.’ 'Based upon 
Dr. Kloos concluded tliat claimant's low back 
onset when he fell on January 10, 1975.

9 77; claimant ■ 
e and_ falling 
injury. He’ 
ng in his low 
t because of 
also stated'his
this history, 
problem had its

Dr. Kloos performed a laminectomy .and I'etnoval of the. • 
4th lumbar disc, on November 29, J.97‘7..

In May 1978 claimant advised Dr. ' Kloos t 
little back pain, no pain in' his 'lee and he n 
because-of intermittent leg-weakness. Claima 
return to work as a welder. - '. '

'.at he had very 
longer fell 

It wanted to

Dr. Keist reported tha+u he found no refe 
records to .any low back distress'or'any probl 
be construed as a herniated'disc.' ■ Dr. Blosse 
deposed, testified that it was mpst likely th 
disc problem was the result of the January 10 
however, on cross-examination he stated he co 
medically p.robable. ‘ .

Dr. Kloos testified that he .found consis 
claimant's history to him;’ the pattern of com 
myelogrami and. what ..he -found at su.rgery. - What 
surgery, the contents of the intepsornces indi 
that the original trauma occurred’some time a 
six months and 'could be up to' three years.

7-22-

rence in ms " 
2ms that could 
r,■upon being 
onset of the
1971 .n j ury,ild say it was

:ency between 
:)laints, the 
he found at. 
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:jo—longer than
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Kloos felt claiinant' s^.^leg.^. giving way was caused by 
ion-budging theuclisc^^^^udgs^bi-pinq the nerve rootDr.

back motion- budging rneugischurgii^^-sygi-piiiy 
against'the' bone and .brie’fly- knocking it out causing weakness. 
Under a reasonable medical'probability ciaimant's disc 
problem probably started by pushing the boxcar and the 
falling injury. , _ ; ■ ■ ’ \ '

The 'Referee found that the conclusions reached by Dir. 
Blosser and Dr. Kloos failed' to. establish a -causal relation
ship when viewed in light of the evidence upon which such 
conclusions were based. The Referee did not find the necessary 
scientific probability that-claimant's back injury resulted 
from his industria-1 injury. Both Dr. Blosser-and Dr. Kloos -

stated-it was most likely or definitely possible that Uie 
'onset of the di.sc problem was the result, of the industrial 
injury, but most of their findings were based upon a history 
related to them by claimant two-and-a-half years after that 
accident.

The Referee found that in view- of Dr. McKillop's findings 
that claimant's award for his disability to his. leg v/as 
insufficient, and tliat the evidence indicated claimant was 
medically stationary insofar as this particular conditioh 
wa.s concerned on December 14 , 19 75, the date claimant's 
award for temporary total disability was terminated by the 
Second Determdnation Order dated February 28,. 1977. -

The Referee affirmed the carrier's partial denial of 
responsibility for claimant's back condition but- increased 
the award for the right leg from 5% to 15% of the maximum 
allowable for that scheduled disability.

#

-The'Board, on de novo review, 
evidence, especially the reports of 
are sufficient to v/arrant a finding 
relationship between claimant's bac 
trial injury of January 10, 1975. 
assume that because of the intense 
as a. result of his ankle injury,,-he 
his problems relating to his .lov; ba 
time. ■ It is also evident from the
after the back surge; 
alleviated and, in fuv 
to work aS'a welder.

-y , claimant's 
't, claimiant s

finds that the medical 
Dr. -Kloos and Dr. Blosser, 
that there was a causal 

k problems and his" indus- 
It is quite reasonable to 
pain, claimant was suffering 
gave little attention-to 

ck and hip until a later. 
medical reports, that 
problems were substantially 
uggested that he return

Dr.'Keist found no.reference in his records to any 
complaints,-of low'back problems, however, .Dr.. Blosser and 
Dr. Kloos -did-and. the Board feels that the preponderanee. of 
the medical evidence is'in favor of establishing the causal 
relationship required .to make the carrier responsible for- 
claimant's present back problem.. - ;

-7 2 3-



-Dr. McKillop was concerned primarily with claimant's 
leg condition and-, basGd-'.upon his_ reports, the Board finds . 
no justification, for increasing -the' award granted by the 
Determination Order which' represenred 5%’.of the maximum,.

• I ' ‘' ‘ - t 'It was not until the hearing v;as convened that the 
carrier orally denied recponsibilii.ty for-claimant's back 
problems, yet it had received Dri' Kloos' report on December 
20 , 1977 which certainly! put-(i-t ont notice that there v;as a 
good probability that claimant'sfback condition was related 
to his - industrial injury', k.- ■ -

The Board construes this delay on the pa.rt” of. the 
carrier in taking any action -|ro be unreasonable delay in 
accepting or denying the claim which -subjects' the carrier to 
a penalty 'fro'm the date of; Dri Klbo.s' report, December 20, 
1977, until the date of the; hearing', • August 25 , 197 8.

, ‘ ■ - a
ORDER

#

• The ,o; 
reversed.

•der of the Referee’, dated October 20, 19 78, is

The denial., made orally by the carrie.r at the hearing-,, 
for responsibility' of claimaiit' s 5 back problem, is found to, 
be ■ im.proper and claimant's j-clalm fprLthat problemi is remanded 
to the employer and its carrier.-tOi be accepted and for the 
paym.ent of compensation, as’-provided, by law, commencing'on 
January 10 , 19 75 , and until the claim- is closed pursuant to 
the provisions of ORS 656i 263V '

Claimant is awarded additional compensation equal to 
25% of the compensation d-uenhim frdni ’December 20 , 1977 to 
August 25, 1978, as a penalty^for; the unreasonable delay in 
the payment of com.pensatipn-by'-the'employer and'its carrier.

The Determination Order, dated February 28, 1968, which 
relates solely to compensption.. awarded for loss of the right 
foot, is hereby affirm.ed;! ''-i'

•.Claimant's attorney is awarded a reasonable attorney's 
fee of $1,000 for prevailing. on a'-rejected claim' both at 
hearings level and Board‘review level payable by. the 'Gm.ployer 
and its ' carrier. b - ‘ -

#
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JACK -RUTHERFORD, CLAIMANT ■
SAIF,-Legal Services, Defense Atty.
Own Motion Order

SAIF CLAIM NO:.„a'EC 148830 September 5, 1979

m

Claimant sustained a compensable in jury, on A.ugust 10,. 
1968; his aggravation rights have .expired. ?!is claim was 
last closed' by an Own Motion Determination, 'dated December 
12, 1977, with an award of compensation for temporary total 
disability only.

Claimant'S' treating physician, Dr; Edward J. Lackner, 
subsequently' requested claimant's claim be reopened on two 
different 'occasions. The first request w-as denied by the 
Board because-any treatment, claimant required could be • • •
provided under the provisions of ORS 656.245. The second 
request, on April 20, 1979, resulted in the Own Motion Order 
of June 5, 1979 which'directed that the Fund have claimant 
examined by an orthopedic physician in the area in which he 
lived. ' Upon, receipt by ‘the. Board of the m.edical report from 
that doctor, it would determine whether or not claimant's 
claim should be reopened.

The-Board received Dr. Kenneth Young's medical report' 
on July 27, 1979. ' Dr. Young, found claimant had good motor ' 
control of 'his lower extremities with rather diffuse w^eakness; 
he found no evidence of atrophy of the ca'lf or thigh muscles 
and no isolated motor or sensory deficit. Claimant did have 
a hypesthesia on the medial side of his left foot and he 
seemed to be overly sensitive to palpation in ’the lurabar 
region. Dr. Young- found oversensitivity also in the upper 
spine region with good motion in the neck. There w-as diminu
tion of sensation in both arms and slight loss .of sensation 
in the right half of his face. Dr.. -Young found an obvious 
•personality defect in claimant which caused claimant to 
magnify his symptoms. He felt it was to be expected that 
claimant had some disability as a result of his multiple 
back surgeries. He indicated it would be a mistake to 
performi any surgery on claimant except in an emergency 
situation. - • ' • , ■ .

I
On August 27, 1979 the Fund responded to Dr. Young's., 

letter, stating it still opposed the reopening of claimant's 
claim based on the doctor's findings in his report.

-The,'Board, after thoroughly . considering the evidence 
before it, concludes that there is no evidence that claimant's 
condition has worsened since the last award or arrangement 
of compensation. Dr. Young does not even feel any treatment 
is warranted and based upon his report the Board, finds that 
d^fmant s request fo.r ov/n motion relief, ^"elating to his 
August 10, J.968 industrial injury-, should be denied.

IT IS SO ORDERED. -725-



SAIF CLAIM NO. 294400 . September 1, 1979

R. W. AUSTAD, CI-AIM-ANT
SAIF, -Legal Services, Defense Atty.
Ov'n Motion Determination;

m

Claimant sustained a compensable injury to his left 
knee on March 15, 1971 v/hen he slipped on a belt line. The 
claim was initially closed' oh June;’'30, 1971 with- an award of 
compensation equal to 8'^i for •5%''loss; of function of- the left 
leg. Claimant's aggravation rights.-have expired.. ' .b --rh .

By a Board's Own Motion Order', dated April 4, 19 79, 
claimanf's claim was . remanded to the-I-'und for acceptance and 
payment of compensation, as provided by law, commencing on 
February 2, 19 79'and until closed-pursuant to ORS 656.278. 
Claimant had undergone surgery on February 1, 1979 to remove 
multiple loose bodies from the left knee.

With the help of exercises 
Df. Becker's closing report of J 
ant's condition was- medically st 
be closed. He found claimant’s 
before the surgery and there v;as 
gross atrophy in the quadriceps, 
effusion, - and no synovial' tHicke 
claim.ant had a -rather loose knee 
disruption of the collateral .or ’ had som.e grating on patellpfemor 
ness along the medial joint lijie 
w^as full.

claimant's knee healed well. 
uly.9, 1979 indicated claim- 
ationary and -the claim could 
pain was.m.uch less than 
-,no| swelling. He 'noted no 
very'minim.al, if- any, 

ning. Dr. Becker found 
in 'ail parameters but no 

cruciate ligaments. Claimant al-lexcursion and some tender- 
, 'but his range of motion

On-July 31, 1979 the Fund requested a determination of 
claimant’s present 'disability. The Evaluation Division of 
the Workers' Compensation | Department! recorrimended that claimant
be granted compensation for., fime, loss 
to July 9 , 19 79. ^md an additional ■ 10% 
partial disability in the jleft legi'..

from February 2, 1979 
award for.his permanent

The Board concurs.

ORDER
Claimant is hereby- granted compensation- for temporary 

total disability from February 2, . 19 79 through July. 9 , 1979 , 
less time worked, and compensation;equal to 15° for 10%.loss 
of fur\ction of the le.ft leg,. ' These' awards are in addition 
to the previous awards received by claim.ant for this indus
trial in j ury.

#
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m
WCB CASE NO. . 78-5234

• . . • ;,.V ).

WILLIAM- DWYRE, CLAIMANT .
Alan M. Scott, Claimant’s Atty. 
Roger Luedtke, Employer'.s Atty. 
Request for Reviev; by Employer

Seotember 7, 1979

- Reviewed by Boards Members Wilson, McCallister Phillips
- --The-'employer seeks review by the Board of the Referee's- 

order which remanded-_ claimant’• s heart claim to it for accept
ance and the payment of compensati.on pursuant to law.

The majority of.-the Board, after de' novo review, affirms 
and, adopts ,the Opinion and- Order of the Referee, a copy of 
.which is attached hereto and, by.this reference, is made a 
part hereof.

' • ORDER

m

The order-of the Referee, dated January 25, 1979, is 
affirmed. . ■ .

Claimant's' attorney is hereby granted a reasonable at
torney ' s • fee • fo r his services in connection-v;ith this-Board 
review in the amount of $300, payable by the carrier.

Board Member McCallister dissents as follows:
I respectfully dissent from the opinion of the ma

jority. I would reverse the Referee and affirm the,employ-' 
er's denial. ....

The history, of the developments of • symptoms v;as deter
minative of the opinions expressed by the two medi.cal 
experts,, Dr. Grisv/o].d and Dr. Sutherland. The medical 
expertise of both physicians is not in question. The 
accuracy of the history upon which the experts based "their 
opinions on causation is in question. My review of all the 
evidence, convinces me that Dr. Sutherland, was the only 
medical expert who had a complete and accurate history. Kis 
opinion must be given -the greater weight.

Dr. Griswold testified at the hearing that he had 
reached a conclusion based on his examination and' the 
hi story he had taken from claimant as to the probable cause 
of the myocardial infarction. At Tr. p. .70, -lines 21 through 
25-, and Tr. p..71, lines 1 through . 4 , he- recites, his'-under
standing. of the history as follows :
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"It was mv luedical opinion 
tivity he was perfpnming - 
Bay on the 24th. of la
9 o'clock where he uhloacle 
symptoms of angina oectori 
ciatecl with his work 'activ 
got, he had two or .three‘v 
such episodes, did not .fee 
straight home, arrived in 
4:00 a.m. , went home, -slop 
two hou.rs ’and had more che 
suited medical attenti.on’.'

that the work ac- 
- ‘T think in Coos 
te'i’in the day about 
d a,truck and had 
s,, th.a't type asso- 
itym The story ^
7' at least three 
1 well and drove 
Portland about 
t .fitfully about 
St' pain and con-

Based on that history Dr. Griswold testified he concluded the 
work activity was the material contributing or the precip
itating cause of claimant - s': acutei-ruyocardial infarction (Tr. 
p. 71, lines 7 and 8). .

.The record indicates that r.he attacks of angina v;hich 
the claimant experienced while unl.oading at Coos Bay occurred 
at times when his work activity^involved little if any 
exertion. ' Notwithstanding’.the' fact that the occurrence of tlie angina v;as coinciden.tal ,-to the 1 mimimal exertion, or 
"normal pace" work activ.ity. r''Tlie. fact is the claimant did- 
not drive straight home and then’ go-home. Upon arrival in 
Portland he 'unloaded pallets*and nVcved a freezer all without -'1 i '■ ' ■'i-
symptoms of angina. He then spent some time in the lunch 
room talking with a fellow-employee' and then went home. The
"story" Dr. Grisv/oid "got,’! ,is incompl.ete and erroneous. His 
opinion based on that incbmplete_ahd erroneous history must 
be given less weight than that of Dr. Sutherland who had a 
complete and accurate history.' , ^

The history, which unfolds as the record is reviewed is 
substantially that reci.ted ,by Dr.' Sutherland. • The history,' 
in m.aterial part, led • Dr'SutherJ and to conclude that 
cl-aimant's angina and subseqiient’rriyocardial infarction were 
separate and distinct evencs .and'not an active process which 
culminated in the "heart attiack”. / i

• The claimant’s case must' fail for lack of medical 
proof. ' •. . ‘ .

■■ ' 1 would reverse the Referee and affirm the employer's
denial. - !• . . • • - - ' •

#

m
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WCB CASE NO, 7 8t7.4,9 5
BONNIE J. FERGESON, CLAIMANT 
Andson & Creighton, Claimant's Attys 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

September 7-, 1979

Reviev/ed by Board 'Members V/ilson and McCallister.
Claimant seeks review by the Board of the Referee's- 

order which affirmed the 4th Determination Order, dated July 
19, '1978, v/hereby claimant v/as awarded additional compens
ation for - temporary total disability but no additional 
compensation for permanent partial disability - in .excess of 
that■previously granted. Claimant had received by a second 
Determination Order, dated August 12 , 1974, 32° tor 10,% 
unscheduled low back disability and by a stipulation, 
approved on October 2, 1974, an additional 32° for a total 
of. 64° for 20% unscheduled low back disability.

The issue before the Board is extent of permanent dis
ability.. • Claimant contends.that she- is permanently and 
totally disabled., ’ , . .

Claimant was a 37 year old teacher when she suffered a. 
compensable injury on September 29 , 1971. A bus was loading, 
and claimant said a child, who had been told not to, grabbed 
onto the half open window of the bus; she pursued him*after 
he dropped'• from- the bus-and in doing so pulled some muscles. 
Claimant'was seen by Dr, Geist wbo treated her until May 26, 
1972 when he advised the Fund that for all practical purposes 
he.felt claimant had fully recovered from the effects, of her 
industrial injury and recommended-claim closure.

The' claim was initially closed' on June 23 > 1972 which ---- 
•granted claimant compensation for temporary total disability •only.

On. October 13, 1972 , Dr. Geist informed the Fiind that 
in-October; 1970 , claimant had had a laminectomy at L5-S1 
with excision, of a large disc as well, as a lumbosacral 
fusion and that following that surgery she had done ex
ceedingly well until she injured her back on Septenber 29, 
1971. • He.further stated- -that claimant improved after, her 
claim was closed but that she nov; has spontaneously devel
oped recurrance of her back and leg pain. ' He requested'that 
the claim be reopened.

Over the next period of two years, claimant had exacer
bation. of her condition- for which she received treatments 
and also;^ periods' of remission; during this same period of 
time there v;cre claims for aggravation, denials, stipul
ations and determination orders which ultimately resulted in 
claimant! receiving an av/ard of 64°,1 -729-



On March 21, 19 7 5, al: the 
Parsons examined claimant. 'His 
chronic -’lumbar pain, status

:ecjUGSt of Dr. Geist, Dr. 
qi'acnostic impression was 

pcs top;'from luipbar laminectomy
and fusion, - And, based upbnj'his Examination, he found very 
little evidence of further lijmbarfnefve root compression. He 
did discuss with claiman'tt the ’ possibility of further x-rays 
studies to rule out the presence',of| a nerve root compression 
if the pain continued "to, sevep'elyMiother her. At that time 
claimant- did not want any'' further studies because she felt 
it v;ould interfere with her,-teaching.

ii-
On, January 14 , 1976,< Dr 

v/hich.was negative. Based- 
and the miyej.ogram. Dr. Parsons

Parsons did a lumi:iar. myelogram 
;po.n ’hiSineurological examination 

;-elt the claimant would not
be benefited by further neurosurgical procedures.

r. •••: • . :j • .On April 15', '1976 , Dr. Parsons advised Dr. Parcher, 
Chief Medical Consultant .for -the Fund, that, in his opinion, 
claimant v;ould benefit at'that .time,by an evaluation at the 
Pain Clinic in Emanual HospitalTHe: asked the Fund to'make. 
such a referral. Claimant; yds tadmipted to the Pain Clinic 
on June 28, 1-976 , -the provisional,| adimitting diagnosis v;as 
low back and right leg painv i

In July 
bleeding and

1978 claimant v;as hospitalized for intestinal 
for a flareup of 'surgical•infection. • -

#

The Referee concluded that claimant had faiJ.ed to meet 
the minimum requirements -pRS,-656.206 : (3) and, therefore, she 
had failed to estab.l.ish 'a ^ pri.ma * facie case of permanent- 
total disability. He statea,.that .claimant had previously 
been awarded 64° v.'hich represents 20% of the maximum for lev; back 
disability and that such disability' is evaulated by determining the effects of*'the-injury •on .the claimant's
earning capacity. He found' the medical evidence clearly 
established .that the 19 71i ini'ury . was ’ merely a. serious 
exacerbation'of a pre-existing condition and the sugery• ^ * 4 I »: U i ■ ^
necessitated by that condition (presumably he was referring, 
to the onset of low back difficulties in 1958 which ul
timately. resulted in laminectomy an'd fusion in October 1970). '

He concluded that claimant’s emotional instability and 
her underlying-physical problems pre-existed her compensable 
injury and there was RvO hiedical ’evidence attributing claim- . 
ant's present symptomatology .to crie-1971 exacerbation of her 
pre-existing condition. .•: ''' *'■ ■ '

The Board, on de novo review, finds that the medical 
evidence indicates claimant!s;industrial injury aggravated 
both her physical, condition and psychological problems.
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m Dr. Seres in his report-.dated June 28, 1376 stated that claimant presented hersel-5 las]^4*^'*>l0motionally vulnerable 
■individual who allowed herselr to be‘continuously victimized 
in her relationships. His diacjnosic impressions included:' 
marked hysterical iTeatures; moderate depression, secondary 
to injury and unstable marital relationships; passive 
dependent personality structure, has difficulty'expressing 
angry feelings in appropriate manner; emotionally labile; 
martyr complex; good v/ork • his to ry.,' ,al though pain may provide 
secondary gains in other areas; bright average to -superior 
range of intellectual functioning', and motivated' for pain 
relief and reasonable motivation for rehabilitation.

On May.31, 1977 Dr. Parsons wrote Dr- Painter, who was 
assisting claimant at the'Pain Clinic, stating that he found 
no evidence when he examined claim.ant on Hay 31 which would 
account for claimant's increased pain on an organic basis. He 
stated he was somewhat concerned that because claimant 
appeared, to be more emotionally disturbed on Hay. 31 than she 
was 'when he 'last examined her invJuly 1976.

On June 21, 
claimant continue 
decidedly worse u 
.to suffer from hy 
profound depress! 
designate absolut 
when they are rel 
seemed apparently 
change in her sel

1977 Dr. Painter advised the Fund that 
d to have chronic back pain which was 
nder situational stress and she continued 
sterical neurosis complicated by periods of 
on. He stated if was very difficult to ' • 
ely the cause of emotional difficulties 
ated to a physical problem; however, it 
clear that claimant suffered a significant 

f image following her industrial 'injury.

Claimant was also evaulated.by Dr. Duncan, a psychia
trist, who felt claimant was totally disabled from perform-.’ 
ing gainful employment,• however, the permanent nature«of the 
disability was not at that time obvious. He found a tend-• 
ency on the part of claimant to back away abruptly from what 
she felt might be an intolerable demand upon her. Dr.
Duncan suggested that efforts of rehabilitation would 
require care, and good communication.

Dr/.Painter informe.d the Fund on October 10, 1977 the 
claimant was not medically stationary from a‘psychological 
point of, view but- if no, gains were m.ade within the next 3 
months he doubted any would ever be made. At the time she 
could be' considered stationary;. rHe said the prognosis- for
her -return'-to work 
of pain was fair.

wasguarded; the prognosis • for reduction

The Board concludes that, the awards which claimant has 
received' based on her physical conditions have adequately ' 
com.pensated- her for -tliat disability; however, claimant has- 
also suffered a loss of .earning capacity ^as a result of her 
psychological problem.s.
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It is clear from a review of the 
Dr» Painter, and Dr. Parsons- that cla 
capacity as a result of her psycholoo 
although both claimant’s' physical, and 
may have pre-existed the industrial i 
1971 that in jury • exacerbated'both con 
the Board concludes that claimant is 
al 64^^ for her loss of wage'earning 
her psychological condition.-’ THiS"Wi 
total of 128® for 40% of .,the maximum 
itv<- .... i

reports o 
imant has 
ical condi 
phycholog 

njury of S 
ditions. 
entitled t 
opacity re 
11 give cl 
for unsche

f Dr. Duncan, 
lost earning 
tion and that 
ical conditions 
eptember 29, 
Therefore, 
o an addition- 
suiting from 
aimant a 
duled disabil-

#

ORDER
■The Order of the Referee ..dated March 29 , 1979 , is 

reversed. ’ • ' '
Claimant is awarded 64® of a m.aximum of 320® for 

20% unscheduled low back and psychological disability. This 
award is in addition to all. awards of -compensation claimant 
has received' for both.temporary total disability and perman
ent partial disability whichi relate'-to her injdustrial injury 
of September _ 29 1971. , • ' '

Claimant.'s attorney is awarded as a reasonable -attorney' s 
fee a sum equal to 25% of the additional compensation awarded 
claimant by this.Order, payable but,of,such compensation as 
paid> not to exceed $3,000,i .

CLAI.M NO. 4 25 September 1, 1979
ARCHIE F. KEPHART, CLAIMANT 
David A. Vinson, Claimant!s Atty. 
Cheney & Kelley, Employer's Attys. 
Own Motion Order

Claimant sustained a compensable injury to his low back, 
on December 5, 1969. The claim, was [ initially closed on July 
10, 1970 with an award equal‘to 52® for 10% unscheduled low • 
back disability. In addition to.Ifhis first award, claimant 
has been granted, additional'av/ards; for a total of 12,8°, for 
40% unscheduled low back disabi lity • The last award of 
comipensat'ion was made pursuant'-to an Ov;n Motion Determination 
dated July 10, 1978 whichi,granted claimant an additional'
32®. '
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m On,July 20, 1979 claimant .requested the Board to exercise 
its own motion relief with\^-res‘p'ect‘ to the 1969 industrial 
injury.' Ke was, at that time,-hospitalized under the care 
of Dr. Donald T. Smith,- a neurosurgeon. ‘On July 26, 1979 
the Board requested a current m.edical report from Dr. Smith 
to assist i't in considering claimant's request.

The carrier, on July 30, objected to claimant's request 
on the basis that there-v/as • no showing of the reasoii for 
claimant's hospitalizati.on'and no evidence that claimant's
current condition was causally 
injury of December 5, 1969.

related to his industri'al

#

Claimant subm.itted several medical reports from Dr. ■
Smith which indicated he was suffering an acute■exacerbation 
of back pain with muscle,spasm. He connected claimant’s- 
condition to previous back problemis and surgeries and found 
no new injury. In the history of his report, dated July 11, 
19.79, Dr. Smith indicated that claimant first had back • 
problems, in 1976. ass.ociated with, his work as a heavy equipm.ent 
operator.'’ Based on-, these reports > the carrier, in its letter 
of August 16, 1979, objected to a reopening.

The ' Ov/n Motion Determination, dated July 10 , 1978, 
provides a summary of the medical attention claimant received 
between 1972 and the date of that order.

The Board, after thoroughly considering the m.edical 
evidence before it, concludes that it would be in the best 
interests of the parties to refer this matter to its Hearings 
Division for a hearing on the issue of whether claimant's 
current condition, resulting in his hospital!zati.on in July 
1979, is.related to his Decemher 5 , 1969 industrial injury 
and represents a worsening thereof since the last arrangement 
and award of compensation .on July 10 , ,1978.

Upon the conclusion of the hearing, the Referee shall 
cause a transcript of the proceedings to be prepared and 
submitted to the Board together with his recommendation on 
claimant's,reauest for own motion relief.
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GEORGE L'ESPERANCE, CLAIMANT 
Galton, Popick & Scott, Cla-iinant; s Attys 
Jones, Lang, Klein, Wolf & -Smith^ < 

Defense Attys. ‘ '•
Order Of Dismissal

WCB CASE NO. 78-3795 September 7, 1979

m

This case is scheduled for hearing on February 9, 1979.
I am advised,by the parties thati-subsequent to the issuance of the Determination Order ofj April 2'ilV''1578 and claimant's re
quest for hearing, claimant enrolled in and is .nov7 participating 
in an authorized program’of. Vocational-Rehabilitation. The 
principal issue for considerationloh-February 9, 19-79 is the . . 
extent of unscheduled permanent^disability. The facts of this 
case are distinguishable' ffbm-’Leedyj-v -Knox 34 Or App 911 (1978) 
where the claimant v/as • eligib|le 'for but not yet enrolled and 
actively participating in ahl^authorized program of vocational 
rehabilition and v;as not receiving-compensation at the time of 
the hearing. Here claimant'is'receiving compensation and will 
continue to receive compensatiori'until a new Determination Order 
is'issued. OAR 436-61-052 . . ■ Upend'notification that claimant is 
not enrolled and actively 'engaged in> or has completed the 
authorized vocational program-, ’ tide.’ evaluation division will issue 
a nev; Determination .Order/ jOAR, |4/6-61-050 (3). - At that tim>e 
claimant will be able to ra-ise ahd' litigate the identical issues 
presented here. Accordingly-, it lappears that no purpose v/ould 
be served by trying the case' on the*’date scheduled.
ORDER

IT. IS HEREBY ORDERED that claimant's request-for - hearing 
is dismissed without prejudice and‘any issues that-could have 
been tried on February 9, -1979 are reservedto the claimant.

September 7, 1979WCB CASE NO. 78-3938
NOPHAN REILING, CLAIMANT 
Roger Leo, Claimant's Atty.
SAIF, Legal Services, Defense Atty. Amended Order On Review i • < ‘

On August 17, 19 79 the Board entered its Order- on 
Review in- the above entitled' matter; which affirmed and 
adopted the Opinion and Order-of • thef Referee dated December 
18, 1978. ' •• m
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The State Accident Insurance^ Fund had requested the . Board review and_it failed'^ cOtlArdVai*! i therefore, "clainiant' s 
attorney should have been av/ar’ded a reasonable attorney's 
fee, payable by the Fund, for his services at Board review. 
The Order on Review inadvertently omitted this attorney's' 
fee and should be amended by adding the following paragraph 
to follow^ the last paragraph of the order.

"Claimant's attorney_ shall be awarded as- unrea
sonable' attorney's 'fee for his services at Board 
review the sum of $.300, payable by the.State Ac- ' 
cident Insurance Fund."

• ,• ,,In all other .respects,, the Order on Review/'should. be' 
reaffirmed 'and republished.

IT IS'-SO ORDERED.

WCB CASE NO. 
WCB CASE NO'.

77-4607
77-4608

September 7, 1979

#

m

STEWART W. SAUER, CLAIMANT 
Charles . Paulson, Claimant’s Atty., 
Souther, 'Spaulding, Kinsey
Williamson & Schwabe, 'Defense Attys 

Request for Review by Employer

Reviewed by Board Members Wilson and -McCallister.
Thei employer seeks review by the Board of the Referee's 

order which affirmed the-May 24 , 1977 denial by .the carrier 
of claimant's claim, for an injury of March 31, .19 76 but re
versed the May 20,' 1977' denial • by the carrier of claimant's 
claim for an injury of March 9 , 1977'. That claim was remanded 
to, the carrier for acceptance • and paym.ent of comipensation, as 
provided; by law, and' claim.ant' s attorney was granted $1, 000 as 
a reasonable attorney's' fee. , '

The" issue before the Board involves' the compensability 
of two separate claims.-

Claimant suffered a coughing spell on March 31, 1976 while 
returning jfrem his bathroom.. to- the dining room tu>-...-Lj where'he 
had been working. The coughing spell caused claimant to . 
violently lurch forward:-and aggravate his back with which, he'• 
had had 'previous problems. . -
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Claimant did not reaurn to work and was -treated by his 
family doctor,. Dr. Metz,jv;ho diaqr.osed lumbosacral sprain with 
left sciatica. X-rays were taken;-which revealed no disc.nar-' 
rov/ing, moderate marginal oste'ophytic spurring, osteoarthritis 
of L4-5 and slight scoliosrs f con.vex. to left. Dr. Metz referred 
claimant to Dr. Stumme,'a' neurologist, who examined him in May 
1976 and diagnosed a hernia.ued disc. He suggested a myelogram 
and larainectomy, however-;g the cilViniant rejected this sugaestion.

- ■ '’gi-
Claimant continued to have intermittent symptoms but 

elected not to file a claim'because^he felt that the -passage 
of tiaie would correct his • broblemmand tha.t the actual medical - - 
expense • involved was rather minimal." He also felt that because 
he had not missed 14 consecutive’Viays from work .that the ex-, 
penses would have to be Borne'by him-; therefore-, it would be 
of little benefit to •himJ to file a' dlaim-. '

#

On March 9, 197 7 claimant aga 
■the same area of his back'h^i This p 
taking a step from his desk while' 
the shift and the following day•be 
pain he consulted Dr. Metz who feu 
spasm with pain.on motion. ' rater' 
conservatively but without success

: l' ■ ' '
Dr. Stumme performed a myeioc 

revealed a protrusion ' of rhev,L4-5 
Dr. B.erkeleyk a neu.ro'survgeqri , ’ who tomy on May 9 , 19 77 . ” ’[

in had an episode of pain in 
ccurred as claimant was 
at'-wo.rk. Claimant finished 
cause of the severity of his 
ndg a paravertebral muscle 
Dr, Metz treated claimant

ram on April' 14 , 1977 which 
pise. He referred claimant to 
pe-rformed a lumbar laminec-fi '

m

It was the opinion o 
1977 episodes were materi 
opment of claimiant's- rupt 
surgery. Dr. Stumme felt 
lumbar disc in May of 197 
incidents contributed to; 
that the disc was extrude 
and that there was a furt 
claimant had the incident 
based both upon history r 
ings upon examination.

f D; Metz that both the 1976 and the
alt contributing factors in the devel- 
ured' disc v/ith subsequent- need for 
•'that there was evidence of a ruptured 
6 - and again in March 1977 and beth 
the )need; for surgery. He believed 
di when claiimant had his coughing spell 
her extrusion in the same area when 
'Mn March -1977. Kis opinion was 
slafed to h’im by claimant and his find-

Dr. Berkeley was of the opinion that the employment activ
ity of the claimant on March 9', 197-7) was purely coincidental' 
with the onset of his back, symptoms.

I '
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The 'Referee found that •,the claimant was.in the course of 
his employment when the March^|^3iJ'\y*19 76 injury occurred even 
though he was working at home^■;^*rtt 'the 'time claimant was work
ing for the employer and the evidence .indicated this was a 
usual practice for claimant, to indulge in frora tim.e to time. 
However, the Referee found that the injury did not arise out of 
course of the employment because there was no causal connection 
between the injury and his employment; the fact that the injury 
occur red’during the employment does not necessarily establish 
connection between the injury and the employment:.

With respect to the March 9, 1977 injury, the Referee 
found that claimant was working at the office of the employer 
for him during regular work hours a.t the time-of the injury, 
therefore,- this established the incident was in the course of 
employm.ent. To determine whether it arose out of the course 
of employment there must be a finding that the risk of rising 
from a chair in the manner in v;hich claimant did was in any 
way peculiar to or increased by claimant's employment.

the

The Referee concluded’that it was, stating that but 
for the fact that claimant's desk was cluttered and he had 
to sit forward and bent over in such a manner that, when he 
•swiveled his chair, it caused him to be in a position which '■ 
in all probability would place an undue strain on his .back.

The.Board, on de novo review, finds that both the March 
3.1, 1976 incident and the March 9 , 1977 incident arose in 
the course of the employment but.neither arose.out of the 
employment.

The. medical evidence suffici.ently establishes that on 
March -31, 1976 and March 9, 1977 claimant suffered extrusions 
of .the L4-5 disc, however, to meet required burden of .proving, 
a compensable injury the claimant must prove that his work 
was a materially contributing factor to those extrusions 'and_ 
the resulting surgery. * .

"Before an.accident can be said to arise out of 
the,, employment, the -injury must be directly trace
able to the nature of the work-or to some risk to 
which the employer's business exposes the employe"
Larson v. State Industrial Accident Commission,
135' Or 137. . •

■ Both
respe cti've 
referredi f 
qualified 
an unequiv 
coincident 
tivity mus 
chronolo'gi 
not peculi

Dr. Stummc and Dr. Berkeley are specialists in their 
fields to whom claimant's family physician,Dr. Metz, 

or a problem which he undoubtedly felt he was not • 
to handle- Dr. Stumme and Dr. Berkeley each expressed 
ocal opinion that the work activities of claimant was 
al. Dr.’ Metz, stated, generally, that claimant's ac- 
t have contributed to this extrusion because of the 
cal sequence, but he also said.the activities were 
ar to claimant's job..
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The Beard concludes thiat the Referee was correct in af- 
firming.f'the May 24 , 1977 denial but^ incorrect in reversing the 
May -20,'1977 denial aiid reraanding: that claim to the carrier.

ORDER
The order of the Referee, dated March 9, 1979, is modified.
The carrier’s denial, dated ^^ay 20 , 1977, of claimant's 

claim for an industrial injury sustained on March 9 , 1977 and 
the denial, dated iMay-24;' 1977, of' claimant's claim for an ■ in
dustrial injury sustained on March 3l, 1976 -are hereby affirmed

The carrier does not have to pay claimant's attorney 
an attorney.’s fee..

SAIF CLAIM NO. ZC 427475 September 7, 1979

JA!-1ES L. SOUZA, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination-

Claimant sustained a compensable injury to his right 
leg on Deceiriber 15 , 1972 when he slipped and fell while 
working for the Towne House, a bar and restaurant.

Claimant had injured the same leg in an automobile 
accident in- 19 50 . • • ;

In February 1973 Dr. Burr found a history of chronic .. 
osteomyelitis, of the right, femur .with severe degenerative 
arthritis of the right knee. Claim:ant was fitted with a 
brace for control of varus: and valgus strains to the right 
knee. He was able to work .until iMarch 9 , 1973 and on March 
13 he underwent an irrigation*and debridement with sequestrectomy of the right distal femur. i *

Claimant returned to v.’ork in .May and on July 31, 1973 
Dr. Burr-,found claimant had recovered satisfactorily,but he 
should, continue to wear the brace for stability. The Deter
mination .Order of August 30,'1 1973 granted claimant time loss 
benefits and an award equal to 22. 5*^ fpr 15% loss of the. 
right leg. • ' ' •'
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Claimant worked until September 291978 when an infec
tion in the right leg forced, to quit. On October 6,
1978 Dri Burr aspirated the 'distal right lateral femur and 
claimant was able to return to work on'December 1, 1978. 
Claimant continued to have complaints and on May 14, 1979 
Dr. Burr ordered an ischial weight bearing brace for claimant

Dr. Burr, on July 19, 1979', indicated claimant was 
medically stationary and his claim could be closed. He felt • claim.ant should continue" to wear the brace.

On August 7, 1979 the Fund requested a determination of 
claimant's current disability. The Evaluation Division of 
the Workers' -Com.pensation Department recommended that claimant 
be granted additional time loss benefits from. September 29, 
1978 through November 30-, 1978 and additional compensation 
equal to 15° for 10% loss of the right leg.

-The Board concurs.
ORDER

m

Claimant is hereby granted compensation for temporary 
total'disability from September 29, 1978 through' November 
30, 1978, less time worked, and compensation equal to 15° for 10%'^loss of function of -the right leg. These awards are 
in addition to all awards previously granted claimant for 
his December 15, 1972 injury.
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WCB CASE NO. 
WCB CASE NO.

76- 5730
77- 6090

September 1, 1979

In the Matter of the Compensation 
of The Beneficiaries of 

GEORGE VJ. WEBER, DECEASED 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Gearin, Landis & Aebi, Defense Attys 
Order On Review s • * {.

Reviewed by Board Members Wilson and McCallister.
(

The claimant, for the purposes of this order the workman's 
widow, requested Board reviev; oft. the Referee's order which 
found that the worker at the time of his death was not 
permanently and totally disabled but that he would have been 
entitled to additional awardS' of permanent partial disability 
equal to 97..6° for'loss of the right- arm, 15° for 10% loss 
of the left leg, and 32° for 10% unscheduled neck and lov; 
back disability. The order directed this additional comipensa- 
tion be paid to the surviving beneficiaries of the decedent- 
worker, as provided by law. i •• j

The issue before the Referee was the extent of the 
worker's permanent .disability prior to his death. Claimiant 
contends that prior to his death he had been totally disabled.

The worker.had suffered two compensable injuries. The 
first on December 28, 19 72 , the :secpnd on May 31, 197 3.
Both injuries occurred prior to the amendment of ORS 656,218 
by Oregon Laws of 1973, Chapter 355, Section 1.

i •.It is not necessary to restate the findings made by the 
Referee; it is sufficient toistats that based upon the. 
medical and lay evidence before,him,, the' Referee found that 
the worker was not permanently and totally disabled by .. 
reason of his industrial injury at the time of his death. .
The Referee did find that the worker was entitled- to addi
tional compensation for the disability as,the result of the 
two injuries. ! ’ '

The two issues before the Board are: (1) was the worker
perm.anently and totally disabled as, a result of his industrial 
injuries prior to his death?- (2) does the, widow of the 
worker have any right to seek a re-determination of the 
degree of her husband's permanent partial disability at the 
time of his death? ■- ■

The Board, on de novo review, concurs with the findings 
of the Referee with respect,to'permanent total disability.
The' worker was not permanently and, totally disabled as the 
result of his industrial injuries at the time' of his death.
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The Board does not agree with the Referee's award of additional compensation basedr_luvp^n claimant' s • request for 
hearing-on the adequacy of the' Determination Orders.

After the Board had receiyed briefs from both parties, 
it was asked to defer ruling upon the request for review 
pending a decision of the Supreme Court to review the decision 
handed down on February 19, 1979 in The Beneficiaries of 
Marvin Bradley, Deceased,, Claimant., vs. SAIF, -38 Or App 5 59 
(1979). On August 23, 1979 the Board was informed that the 
Supreme Court had denied the petition for review in Bradley 
vs. SAIF, 387 OR 123., and the Court of Appeals ruling was 
final.

In Bradley the .f^cts were very similar to those in this 
case. The widow had appealed from a Referee's order which 
had found her husband was not permanently and totally disabled 
as a result of his industrial injury at the time of his 
death and that she was barred under-the provisions of ORS 
656.218 from seeking re-determination of the degree of his 
permanent partial disability at the time of his death.

i

The Court agreed.with the findings of the Referee and 
the Board that at the.time of his death the deceased worker 
was not permanently and totally disabled as a result of his 
industrial injury.’

The Court said it did not reach the'question of Whether 
the worker's permanent partial disability exceeded the award 
in effect at the time of his death because, in its opinion,
ORS 656.202(2) and 656.218(1), as written at the time of the 
worker's injury, precluded a survivor from seeking a re
determination after the worker's death of the degree of his 
permanent disability.

II
ORS, 656.202 (2) provides- for- the payment of benefits for 

injuries or death thereby indicating it contemplates payment 
to survivors of deceased workers as well to living but 
disabled workers. Howeve.r, in that statute' the word "contin
ued" is interpreted by the Court to mean continuance''of such 
payments as had been made to the worker during the time of 
his life, The payments which the worker was receiving at 
the time,of his death become fixed and the survivor is 
entitled: to receive whatever is left from the award which 
had been'previously given to her husband prior to his .death.

It would serve little purpose to repeat what Judge 
Gillette' stated in Bradley; the questions which are at the 
present time before the'Board and which are almost identical 
to those in Brad ley have been fully answered in his opinion.
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The Board concludes that the medical evidence does not 
justify a finding of permanent total disability and that 
under the provisions of ORS 656.202(2) the claimant, widow 
of the deceased worker, is only entitled to receive payment 
for the compensation v/hich her husband had been previously 
awarded prior to his death. She is not entitled to any 
additional compensation after' his' death.

The Board takes note*that after th 
Oregon Laws 1973, Chapter 355, Section 
would-entitle a deceased'; worker ' s survi

' ^ { i Iissue of the worker's peirrianent partial 
or not there had been a 'prior determina 
not the law in effect at- the tim.e o!" ei 
worker’s injuries. Therefore, the Refe 
reversed and the two Determination Orde

* i ^ *

ORDER

e effective date of 
1, ORS 656.218(1) 
vor to litigate the 
disability whether 

tion, but that was 
ther of the deceased 
ree'.s order m.ust be 

reinstated.

The order of the Referee, dated January 18, 1979, is 
reversed.

The Determination Order, dated September 6j 1977, which 
related to the December -2 8,' 19 72 ■ in j ury (WCB Case No. 77- 
6090) is affirmed as is the Determination Order, dated 
October 14, 1976, which related to the industrial injury of 
May 31, 1973 (WCE Case No.' 76-5730).

SAIF CLAIM NO. A 652851
CLYDE L. BAKER, CLAIMANT 
Malagon & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

September 10, 1979

Claimant suffered.a 
1958 while employed by G 
claimant’s back. On May 
the State Industrial Acc 
Fund, that claimant had 
the left leg as a compli 
■January 31, 1958. The cl 
January 6, 1959 whereby 
20% loss functi.on of the 
an arm for his unschedul 
rights have expired.

compensable injury on January 31, 
eorge L. Roberts. The injury was. to 
15,’1958 Dr. Donald E. Moore informed 

ident Ccmimission, predecessor of the 
deve.loped eicutc thronibophlebi tis of cation to' the lumbosacral strain of 
ai.m was closed by final order' dated 
claimant was given an award equal to 
, left-arm and 15% loss function of 
ed disability. Claimant’s aggravation

On July 12, 1979 claimant, by and through his attorneys, 
requested that the “Board-exercise . its own motion jurisdiction 
pursuant to ORS 656.278 and reopen.his claim for the January 
31, 1958 industrial injury.' •’
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reques
The'Board advised the‘.,Fund’that it h 
St for own notion •re'l-ief.'f^an'djvasked i

iad received the 
It to respond thereto

On July- 31, 1979 the Fund, forwarded to the Board medical 
documentation dating, from 1958 through 1961 which related to 
claimant’s 1958 industrial injury..[and stated that it would
not oppose reopening 
justified it.

if-the Board i found • the medical evidence

The Board, having given consideration to the mcedical 
documents, originally forwarded to it and also to the report 
from Dr. -William L. Streitz, an orthopedic surgeon, dated 
April 5, 1979 , v/hich was addressed-to the Fund and advised 
it of his .opinion that claimant's problem of varicose veins 
were related to the January 31, L958 industrial in-jury, ' 
concludes that there is sufficient--miedical to justify .the 
reopening' of the 'claim as of the date claimant commenced to 
receive treatmLent from Dr. Streitz for his varicosities;

m

m

ORDER- ;
Claimant's claim for an industrial injury sustained on 

January 31, 1958 is hereby remanded to the State Acciden't 
Insurance Fund to be accepted and for the payment of compensa
tion, as ■ provided by law, commencing cn ‘the date claimant 
commenced to receive treatment . for'the.obstruction of the • 
inferior vena cava or such other treatm.ent as'Dr. Streitz 
and/or Dr. Casebolt found necessary to relieve claimant's 
problem of varicose veins, and until the claimi is closed 
pursuant,to the provisions of ORS- 656.278.

Claimant's attorney is hereby granted-as a reasonable 
attorney's fee for his services a sum equal to 25% of the 
increased com.pensation for temporary total disability claimant 
may be. granted by this order,, payable out of said com.pensation 
as paid, not. to exceed $750. , .
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WCB CASE NO 78”5384- • September 1.0, 1979 mROBERT A. BROWN, CLAIMANT 
Keane, Harper, PearlmanjS Copeland, 

Claimant's Attys. >. •
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant;!

Reviewed, by Board Members Vvilson and Phillips,
Claimant seeks review by the Board of the Referee's 

order which approved'the Determination Order, dated June 21, 1978, 
awarding claimant compensa't.ipn for temporary total disability 
from January 5, 19 77 through' May 1, '1978 , less time worked, and 
32° for 10% unscheduled low'.back disability.

has
and

Claimant, at' the time''of the hearing, was 29 years old, 
a high school education ;-andVhas completed a two-year tool 
die course for v;hich;he received a certificate from San

Mateo Junior College in 19,7,0 b ' Claimant also spent one year 
at Mte,. Hood Community College studying welding and tool design 
and two terms in psycholpgy'-and.'music at Portland Community 
College,’ In addition, claimant has•taken the necessary real 
estate courses at Clackair.asCommunity College to enable him to 
try for a real estate salesman-'s' license in Oregon, He'does not have a li.cense. t' d-i- ' j -

On August 29, 1975 claimant sustained a compensable in
jury to his low back v/hile employed ias a greenskeeper at 
Bowman's Inc. when he feli'o’ff'a iriower into, a ditch. This 
claim was first accepted! by - the Fund- as a non-disabling injury'. 
Claimant was first seen^by’Dri 'Rdhrbe'rg on September 5, 1975 
who diagnosed an acute iuribosacral' s train,

In December- 1975 claimant became employed as a rraintenance 
man for the Thunderbird Motor' Inn', . He continued to complain

"treated and/or examined by 
utler, an orthopedic physician, 
.'f'-jThe diagnosis has been

of low back pain and he h'asjjbeeh 
Dr. Mossman, an osteopath; br'i 'B 
and Dr., Lombaert, a chiropractor 
consistently, -that of a Ibwiback

In February 197 7 Dr. Chuiiia 
unable to work as of January..23, 
Smith found claimant's condition 
June 1977 reported claimahtfwas 
regular occupation. _ !.•: !

strain.

rd reported claimant was 
: 1977', ..On March 4., 19 7 7 'Dr. 
pnysically unstable and in

still unable to perform his . '7-' 1

On April 6 , 1977 the Fund had d-enied claimant's request 
to reopen his claim for '.:he, August 29 , 1975 injury and claim
ant filed a claim for low--back'-prob iemts incurred while working. . _ ri‘ 1-,' 1 ,>T'.for Thunderbird, whose carrier- a’-ispiwas 
denied this claim on JuIyb-29 7y‘.

t.he' Fund. The Fund m
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Referee Gemmell, after a^/hearing on January 26 , 1978 , ap
proved the denial of April v29j^;t^l'S,[-7j7;-iby the Fund for a, new 
injury -at-' Thunderbird Motor Inn.;but remanded claimant's- ag
gravation claim to the Fund for acceptance.

On May 5, 1978 claimant was examined-by Df. Pasquesi 
who diagnosed chronic lumbar instability. He rated claimant's 
impairment at 12% of the whole man and found his condition 
medically stationary. - -.i' . ' '

The June 21, 1978 - Determination 
for 10%' unscheduled disability', '

Order granted claimant 32

The 'Claimant' testified that he now feels unsafe-cn ladders- 
and scaffol’ding because of his imbalance and h'e is unable to 
operate heavy equipment, unable to lift anything heavy and is 
prohibited from-engaging in strenuous activities. His prior • 
work experience had been in machine shops as a maintenance en
gineer, as an inside painter,-as a carpenter's■helper and • 
framer, as a heavy equipment operator, as a landscaper,' all 
of which are., considered heavy type work, and he has also, been 
an apartment manager... ..Claimant feels that-he cannot-, hold .any 
of these jobs at the present time.' . ' .

Dr. Smith testified at hearing that claimant was limited, to 
ho’difting over'25 pounds. ........ ‘ * ’

The Referee concluded that claimant had 'failed to prove 
that he had suffered a loss of earning capacity greater than 
that for which he had been awarded by the Determination Order,
He approved the Determination Order. ' • ' . - . .

The Board,' on de novo ‘ review, based primarily on Dr. 
Smith's testimony, finds that claimant has suffered a greate 
loss of■ wage earning capacity 'than that represented by the 
award made by- the Determination Order.

9

On October 6, 1978 Dr. Smith had advised claimant's 
attorney'that claimant's condition was medically stable 
without any realistic prospect for significant impro.veme'nt’ 
or deterioration in. the. foreseeable future. His residual - 
back .pain was related, to impairment in-motion of -the lower 
iumbospinal segments, sufficient to restrict spinal flexion 
by approximately 50%, but not causing impairment of other-
inovements--or--low -Dacx. functions. At first blush this m.ight
be interpreted as an indication that claimant's'condition 
had improved over the past year while \mder the treatment of 
Dr. .Smith?. however, after taking.into consideration the 
limitations which Dr. Smith pfac.ed _upon' claimant's work ac
tivities-, -to which Dr. Pasquesi agreed,'it is the opinion of 
the Board that claimant has lost, more .than ,10% of .the labor- 
market which was previously available to.,hiia before his
industrial injury.

i ,
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To.adequately compensate claimant for his 
ing capacity the Board concludes that claimant 
an award-equal, to 64.which j represents 20%-of 
unscheduled disability' ''7 •

loss of wage earn- 
is entitled to 

the 'ma:<imum • for

• • ■ ' • ORDER *
•The order of the Referee,' dated February 1, 19 79 , is modi

fied >
'Claimant is awarded an additional 32° ’of" a maximum'"of' 320° 

for 10% - unscheduled low back disability. This award .is .in, addi
tion to the award made by the Determination Order of June-21,- 
197 8 which was - approved by- the Referee's Order. - : .

Claimant's attorney is awarded'as a reasonable' attorney 's 
fee for his services at Board review, the sum equal to 2-5% of 
the additional compensation awarded claimant by this-order, 
payable as paid, not. to exceed $3,000 .

SAIF CLAIM NO. SC 288027
BESSIE M. -BUSH,- CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

.& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense’ Atty.
Own Motion Order ...

September 10, 1979

. On August,.8, 1979.-.the Board .received f rom - claimant, by. 
and through her attorney, a request that it exercise its own ' 
motion jurisdiction and reopen her claim for-an injury .. 
sustained on- February 2, 1971'while• working for Lake•Improve
ment Company.. .The-..claim • was .. firs t .closed on..September. 25,
1972 and'her aggravation rights have expired.

Attached, to.-.claimant'3- petition were., two reports .from.
Dr. Slocum. In his February, 5, 19-79 report he stated that 
Dr.. Becker . felt, .claimant was suffering., from a resolving 
peroneal neuropathy which would recover spontaneously. ' Dr.” 
Slocum said he would recheck her in about a mionth. - In his . . 
May ’4, .19.79 letter he said that claimant's peroneal palsy.' • 
was related to her industrial injury of February 2, 1971.
He indicated that when claimant hit the side of her knee on 
a refrigerator-in November. 1978 it was probably caused by 
awkwardness, and gait which , were the... result of - an .arthrodesed 
knee. •

On'-August' 15;- 1979 -the Board asked the Fund- to respond 
within- 20 days stating its position with respect to claimant's 
petition.
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On August 27, 1979 the' Fund responded, stating that 
there was currently a request/5cr ••.hearing pending before the 
Board's■Hearings Division and, because the Fund opposed the 
reopening of claimant's claim, it requested that this own 
motion request be consolidated with the hearing presently 
pending. The case before the Hearings Division l,(WC3 Case 
No. 79-4222) involves failure of the Fund to provide medical 
reports and pay mileage and medical expenses under ORS 
656.245 for the February.1971 industrial injury.

The Board feels that it would be in the best interest 
of the parties involved to refer claimiant's petition for own 
motion relief to the; Hearings Division with instructions to 
consolidate it for hearing with WCB Case No. 79-4222 and to 
take evidence on all the issues, including the issue of 
whether claimant' s. condition at the present tiime is related 
to her industrial injury of February 2, 1971 and, if _so, if 
her condition has worsened since the last arrangemient or 
award of compensation.-

The Referee is instructed to cause a transcript of the 
proceeding to be prepared and submitted to the Board with 
his recommendations concerning claimant's own motion petition

WCB CASE NO. 78-8219 September 10, 1979

IVAN L. EVANS, CLAIMANT 
Lively & Wiswall, Claimant's Attys. 
SAIF, Legal Serivces, Defense Atty. 
Request for Review by Claimant

- ,Reviewed by Board Members Phillips and McCallis^ter.
The.. claimant seeks Board review of the Referee's order 

which affirmed the October 6, 1978 denial by the Fund of 
claimant'’S claim for aggravation. .•

, Claimant suffered a compensable injury to his back on 
July' 18, 1974 while moving an electric range. At the time, 
claimant was managing an apartment building-. ' Claimant 
received' some chiropractic treatment and was examined in' 
December 1974 by Dr. Carter who found a protruded L5-S1 
disc. Dr. Carter performed back surgery on April 3, 1975.
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Claimant had a slow recovery and Dr, Carter's closing 
examination of December 31, 1975 indicated that claimant 
would have a permanent' restriction of lifting no greater 
than 20 to 25 pounds but that he would be able 'to' return to 
his prior work as' an apartment manager. He found a consider
able araount of functional overlay which he felt might make 
it difficult to assist■claimant in getting back to any type 
of employment but he did'find his condition to be 'medically- 
stationary as of January 1, 1976 and recommended claim 
closure, ' '

m

On February '10 , 1976 a Determination Order granted 
claimant- compensation equal to' 32'^ for '10% low back disability 
He was also granted compensation for temporary total disabil
ity from December 9, 1974 through•January 31, 1976, less 
time worked.

Claimant, while in prison,was examined by Dr. Becker on 
April 27, 1976. Dr. Becker found no evidence of current 
nerve root com.pression syndrome. He felt ’ claimant had a 
chronic lumbosacral strain, symptoms v/ith early degenerative 
disc disease, minimal to mild sciatica on-the left. He 
thought it was alright for claimant to do light type work, 
but no medium or he'avy"lifting. • . .

Claimant requested a hearing on the determination-order 
and on June 15, 1976 it was stipulated -that claimant be 
•given an additional. av;ard of 80° for 25% unscheduled disability, giving claimant a total of li2° for 35%' of the maximum.

After c.laimant was released from prison he was employed 
as -a pilot car driver; 'he' ultimiately established his own 
pilot car business. Claimant>claims - his legs are numb and 
that on one occassion because of the numbness he didn't even 
notice a cut on. his .foot. The nuirbness bothers his- driving 
and also causes headaches, a'ccording to claimant. When, he 
.was changing a tire he felt a. "catch" in his back, causing - 
the pain in that area to- "flareup".‘ ,

On January 4, 1977 Dr. Stainsby examined claimant and 
stated that the x-rays of the'lumbosacral spine revealed 
some narrowing of . .the .L5, S.l interspace with som.e .early 
•sclerosis of the margins'of• the interspaces. He thought 
..there was a suggestion of some ...posterior subluxation of L5 
bn SI but .it was minimal.

.On March 7, 1977 Dr. Becker examined claimant .and found 
no evidence of recurring disc protrusion or extrusion nor 
did he feel a myelogram was warranted. He believe'd that "' . 
claimant had chronic subjective'complaints primarily of a ■functional nature. He recommended claimant return to work 
and also that claimant do stretching- exercises'. He'released 
claimant to do light -work, with no lifting over 30 pounds.
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On September 6, 1978 claimant was examined by the 
physicians ^at Orthopaedic.' Consuljtants who found his condition was no worse then than it^'was' at’’'the time of the last arrange
ment of compensation on June 15, 1976. They found the loss 
of function due to the injury to be in the mildly moderate 
range. Dr. Stainsby found it to be moderate.

The
On May 26, 1978 claimant requested his claim be reopened 

Fund denied the request on October 6, 1978.
The Referee fou 

by a preponderance o 
worsened since the s 
whereby claimant was 
unscheduled disabili 
he has worked consis 
been working under s 
to avoid revocation 
Referee.

nd that'claimant had failed to establish 
f the evidence that his condition had 
tipulation was approved on June 15, 1976 
awarded an additional 80'' for 25% 
ty. Since claimant's release from prison 
tently and undoubtedly at time he has 
ome stress and strain and pain in order 
of his parole, in the opinion of the

- The Referee concluded, that -claimant could not request 
that his claim be reopened as an aggravation just to avoid 
the legal consequences of the settlement on June 15, 1576 
which may have been insufficient. The claim could be reopened 
only if the evidence show’s as a whole that claimant's condi
tion has worsened since tliat date.

The Referee concluded that the denial of claimant's 
claim for aggravation was proper and that claimant's request 
for relief■should be denied.

O

The Board, on de novo review, concurrs in the findings 
and conclusions reached by - the Referee in this case. It 
does not feel that it is necessary, as w'as done in this 
case, to-quote verbatim and' at a great length from medical 
reports which have already been reviewed by the Board during 
their de novo review. A simple statement relating to the 
impressions of the doctor and his recommended treatment, if 
any, is sufficient.

ORDER
The I order of the Referee .dated April 6 , 1979 , is af

firmed.
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BEULAH HAMLIN, CLAIMANT iWilliam A. Barton, Claimant's Atty. 
Roger Warren/ Defense Atty.
T^eauest for Review bv Employer

V7CB CASE. NO. 77-7730 September 10j 1979

Reviewed by Board Members' Wilson, Phillips and McCal- 
lister. ' • • .. • . =

The employer seeks', review by the Board of the Referee's 
order which awarded claimant comjpensation equal to 160° for 
50%'unscheduled disability. j

On February 15, 1972 claimant v;as employed by Roseburg 
Lumber Company as a plugger'and filed a claimc for exposure 
to welding fumes. Claimant has hot been employed since this 
exposure. •

Dr. Fletcher, an osteopathic physician, diagnosed acute 
bronchitis and-asthma.attack. He found claimant's condition 
was s.tationary ; however,’in‘March 1972 claimant • had an acute 
attack and was hospitalized. '

On May 18 , 1972-D.r. Perlman of- an allergy clinic exarndned 
claimant whose complaints were coughing, wheezing and shortness 
of breath. The doctor felt there was' an infectuous element 
involved.

Df. Fletcher released claimant’for regular work in June 
1972 and again in January 1973. By May 1973 cl'aimant had a 
relapse and Dr. Fletcher felt"claimant might not be able to 
ever return to her regular occupation.,

In June 1974 Dr. Vitums examdned,claimant for a pulmonary 
consultation. He diagnosed .reactive airv;ay disease etiology 
unknown. He felt claimant's exposure to welding.fumes pre
cipitated the asthmatic'attack by aggravating her underlying 
reactive airway disease. However/ this aggravation was only 
temporary with no permanent damage.

On December 17, 1974 a Determination Order granted 
claimant time loss only.

Claimant appealed, the Determination Order and, after 
a hearing, by an Opinion and'Order dated October 31, 1975, 
the Referee affirmed the Determination Order by concluding ■' 
that claimant did not suffer any' permanent partial disability.
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This order was appealed to the Board which in turn af
firmed the Referee's order-The. ;c laimant then .appealed to the 
circuit, court and on December .10 / 19 76 the court entered a 
memorandum opinion finding that, claimant did have permanent 
disability as a result of her exposure to welding fumes in the 
course of her employment and remanded the claim to the Board 
for its detennination on the extent of claimant's permanent 
partial disability. . ' . ' .

In conformance with'/this remand the Evaluation Division 
issued a Determiination Order after a re-evaluation and con
cluded that claimant had suffered no permanent disability from 
her exposure. On''August 17, 1977 the Court of. Appeals affirmed 
the order of the circuit court.

On February 11,. 1977 Dr. - Tuhy ex'am.ined claimiant. Her com
plaints were shortness of breath on exertion, asthma attacks- 
seven to ten days per month, nasal drainage and sniffling, 
easy fatigue and frequent wheezing.. It was Dr. Tuhy's opinion 
that it would be extremely far-fetched and speculative to say 
that claimant’s work exposure changed her immunologic status 
making her asthma worse. Dr. Tuhy felt claimant's temporary 
total disability from welding fumes exposure v/ould have lasted 
only 2-3 weeks-. Claimant/s impairment was due to the natural 
progression of her disease, symptoms which began over 20 years 
before.

On August 8, 1978 Dr, Fletcher reported that claimant's 
condition had been stable most of the timie since. 1975 .and her 
ability to work was good with li.mitations. Claimant could not 
return to her regular occupation, no emiplcyment which would 
.require physical exertion, no employment with rapid change in 
temperatures, nor em.ployment around air pollution. VJith 
these limitations. Dr. Fletcher felt c.lciimant could be em
ployed eight hours a day, five days a week.

IClaimant testified she uses.a respiratory machine -to 
aide wi.th breathing. She .fel-t she was unable to do, anything 
being-unable to run or work. She did perform her own house
work and felt she could v/ork in an office three hours a day.. 
Claimant' has sought no employment.

Dr. Tuhy. testified at ■ the hearing the s.amie information 
which appears in his medical reports but did add that it was 
possible' that the triggering factor to claimant's condition 
was not from exposure to fum.es but fromi a long infection that 
claimant; had .which hospitalized her in early 1972 right after 
her exposure.

©
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• The Referee found that the, only new .evidence, before him 
since the 1975 hearing was the reports and testimony of Dr.Tuhy 'which he felt did not aH'd very much to the overall evi
dence. The Referee concluded-, -based upon all of -the evidence 
and taking into accout claiirianf’s residuals from the natural pro
gression of her- underlying-'disease , that claimant was entitled 
to an award of 50% of the maximum' allowable by law for her loss of wage earning capacity'. '’’h [

The majority of the Board finds this appeal is not an at
tempt -to relitigate the previous nearing but- is an appeal from

m

the Determination Order of Ma: 19 77. .

its

ch 8 ,
The Board, in its present review, has the obligation under 

de novo review, to evaluate-the 'record as of the date of the
-last hearing. The-Board is fully cognizant of -the prior findings of the -circuit court and* tiie Court of Appeals that the 
claimant did suffer permianent' disability as the result of her industrial injury. . • *

in
Two important fac 

concludinc at this
tors influence the miajority of the Board 
time- that the claimiant has not suffered

any loss of ..earning capacity as - the resu o; her industrial
exposure. The first i 
Dr. Tuhy, nov; fortifie 
by Dr. Perlman and Dr. Vituma. 
highly qualified specialists in 
sease and allergies, and'all conclude

addi'ti.onal expert evidence from 
the'. conclusions previously expressed 

All of these doctors are 
the fields of pulmionary di- 

that the claimant suf
fered no permianent disability from the industrial exposure. 
The second persuasive factor' influencing the miaioritv of thepersuasive ractor' inriuencing une mia]oa.^.__^Board, is the line of cases such as Weller, Stupfel and - 
others, decided by-the Court, of Appeals since the timte .of 
its original consideration of this case. Having found, based 
upon the preponderance and weight of the evidence that.the 
claimant's condition-.was 'only ‘ temporarily exacerbated by the 
industrial exposure, it. folloy/s that under Weller, Stupfel 
et. al.,.that no permanent i dis abili ty exists.-

ORDER
The order of the Referee, dated December 27 , 1978 ,' is re

versed. ■ -

The Determination Order, dated March 8, 1977, is affirmed.

•Board Member Phillips dissents as follows:
I would respectfully dissent from the opinion of the

majority of. the Board. On August 17, 197 7 the Court of
ability as 
the course

a result of: 
of her ernpl
\T^-iT/~ir~v :nc r\ (•

-1-, ■;

of the Worker:

ant bi d h aVG
:-:p-.os ure 1-

I a rn n o t
ti.me i s \-; 1 th
Depar t iT’.e n t

elGing Liim.es in 
persuaded that a 
in .the authority
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The ^ remaining question is ; to the. extent- of that disabil
ity and its effect upon her;_ea-rn-ing capacity. In that regard 
I find that she is precluded from employment in areas’ivhich 
have an adverse affect upon her ability to breathe because " 
of exertion or because of the presence of fumes or particTes 
in the area. I believe that her loss of earning capacity • 
as a. result of chose, restrictions -to-be-60?^ a.nd would-so rule

CLAIM NO. B53-132639 September 10, 1979

WILLIAM E. HARSHf^AN, CLAI^IANT 
Own Motion Determination

Claimant sustained 'a compensable injury to his back on 
Septeniber 22 , 1969 . The claim was first closed on January 
22, 1970 and his aggravation rights have expired. Claimant 
has been granted .no permanent disability compensation in 
this claim. . • _ • _ .

Because of a flare-up in claimant's back complaints, 
the carrier voluntarily reopened claimant's clai.in with time 
loss benefits commencing on October 17, 1977. Over a period 
'of timie claim.ant experienced episodes of back pain for which 
he was treated. He was on and off v.'ork several times but 
apparently returned to work on February 27, 1978 and has 
worked since.' Treatment during this time included traction, 
medication, physical therapy and periodic check-ups. On 
July 17, 1979 Dr. Carroll, claimant's treating physician, 
indicated claimant was doing well and he anticipated' no 
increased disability as. a result of the 1969 industrial ' 
injury. Claim:ant continues to do the same type of work he 
was doing at the time of his injury and has demonstrated no 
decrease in 'w'age earning capacity.

The carrier, on August 13,’1979 , requested a determ.ina- 
tion of claimant's present disability. The Evaluation 
Division, of the Workers' Compensation Department recomuTended 
claimant be granted compensation for temporary total disabil
ity from October 17, 1977 through October 30, 1977, from 
December 23, 1977 through January 22, 1978 and from January 
31, 1978 through February' 26 , -1978 .

The Board concurs.

ORDER
Claimant is hereby granted compensation for.temporary 

total disability from October 17, 1977 through October 30, 
1977, from December 23, 1977 through January 22, 1978 and 
from January 31, 1978 through February 26-, 1978, less time 
worked. _753_



■MKEITH W. MILES, CLAI^LANT '
Olson, Hittie, Gardner & Evans,' 

Claimant's Attys. • .SAIF, Legal Services, Defense 'Atty. 
Request for Review by the SAIF , • 
Cross-request by Claimant

WCB CASE NO. 78-7419 September 10, 1979

Reviewed by Board. Members Vjilson and McCallister.' ! I
,5 *

The State Accident Insurance Fund requested and 'the 
claimant cross-requested^Board reviGw of the Referee's ■ 
order which set aside the- Fund's Septerrtber 7 , 1978 denial 
of claimant's claim for aggravation''and av/arded. claimant 
an additional 160° for his .unscheduled right shoulder 
disability. . : - [.

• The issues before the Board are whether or not the 
claimai'it'.s scheduled andi unscheduled disabilities were ag
gravated by an interveningi non-industrial injury sustained 
on May 27, 19 76 and, if so, '.the er'cent of claimant's per
manent disability. Claimanti’contends that he is perm.anently 
and totally disabled.

Claimant suffered a compensable i 
when he attempted to preven.tj'some' weld 
He ruptured the biceps tendon.-near his 
required surgical repair’.oh May 23,- 19 
surgery claimant had an extension -of'1 
and developed pain in the right should

:' ’ « ;
His claim was closed by a Dstermi 

ober 2'9 , 1975 with an award'of 3S'.4P. 
right arm and 48° for 15% unscheduled 
ity.

rijury on May 13, 19 7 4 
ing 'tanks from falling, 
'right elbow which 
74. -As a result of the 
5° at the right elbow 
er while recuperating.
nation Order dated Oct- 
or 20 % loss of the 
right shoulder disabi.l-

On or about May 27, 1976, while claimant was in North' 
Carolina , .he received severe'burns'to his' right arm, back 
and shoulders when the engine of his. Dodge truck apparently 
blew up! Claimant was attempting''tc pour gasoline in the 
carburetor. Claimant v/as - imniedi. atel‘y taken to the Veterans 
Hospital, in -Ashville, North Carolixha’. The physician at that 
hospital called Dr. Lindgren’, a plastic surgeon in Oregon,

who had previously seen claimant and it v;as arranged to have 
claimant transferred directly to the Burn Unit at Brooke 
firrriv Hospital where he underwent skin grafting to his right.
arm, right hand, right side'of 
i'ndependently . • ^ -i . ‘ ‘ t >,

t chest, abdomen .and neck

m
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When claimant returned , tc'MCregon after being discharged 
from the hospital on July 7/1976, he saw Dr. Lindgren who 
felt that most of the areas had healed with the exception of 
one or two small ones which he felt would granulate in well. 
The grafts themselves were quite tender and the skin had 
hot matured- and there w'as a tendency for the scar tissue to 
be hypotrophic.

Dr. Lindgren had claimant transferred to the Veterans 
Hospital in Portland and recommended Jobst stockings be 
ordered for him to wear on his hands, arms and legs. He 
felt that -in; the future it would be necessary to do a Z- 
plasty to help correct the scar contracture .on the arm but 
he wished to postpone it until the scars had softened and 
matured more. He did not feel that claimant v/as able to 
return to the type of work for which, he had been trained, 
i.e., welding and employment involving heavy lifting.

On: May 18, 1978 the Z-plasty surgery'v/as performied and, 
on January 5 , 1979 , claimant,was found .to have the same 
limitation of motion of his right elbow* that existed a' 
time of his claim closure. -tne

Dr. Burr, an orthopedic physician, who had examined 
claiifiant after the ‘ May 13, 1974 industrial injury and had 
treated him up to the date of the claim closure, saw claim
ant again' on April 26, 1977. X-rays taken reveal significant 
degenerative arthritis of the shoulder joint. Dr. Burr 
could not say that the arthritis was related to his injury 
of May 1974; he thought the increased pain in the shoulder ' 
in April 197 7 v/as probably associated v/ith the entire arm, 
the burn and the flexion contraction of the elbow and the de
creased strength in function of the wrist which placed m.ore 
stress at the’ shoulder' itself. He believed that claim.ant at tha-t|timie could not return to work as a v/elder and probably 
would not be able to do so in the future.

Dr. C.oletti, an orthopedic physicianexamined claimant 
on May 22, 1978.at the request of claimant's attorney. He 
noted that claimant has had intermittent and continued elbow pain jsince'the surgical procedure' but has .never been'able 
to fully extend or flex his arm., a source of . di sabi li ty and 
functioning with that extremity. He believed claimant was 
suffaring . from multiple problems and, discounting the burn 
for which he had no evidence of any significant m.usculoskeletal 
change, claimant had lost considerable motion and’ strength of 
the arm as a, result of the rupture of the biceps tendon in 1974. 
Claimant also has considerable restriction of miotion in the right] shoulder due to degenerative ]oint disease and, to a 
slight degree, musc;le atrophy occasioned by his injury.

On June, 20 , 1978 ciaimiant, by and through his attorney,
reouested that his claim be reopened on the basis of aggra- y. 1 ■ '•vation.
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On.September 1 , 1978 the. Fund denied the claim, stating 
it had no evidence that claimant''s right-arm and shoulder 
condition resulting from the’ May 13, 1974 injury had materially 
worsened since his claim had been closed; that the current 
right arm and shoulder probiem.s were mainly due to a subse
quent burn injury. ‘ [ ' ’ ’ ' ' '

On October 26, 1978 Dr. Lindgren advised claimant's at
torney that although he’.had not' seen claimant at the time he 
ruptured his biceps tendon, he 'had treated claimant, folla-zin.g 
the burn injury and, afiier revie’wing the records, he felt .that.
the burn itself, had caused the Darn \

in the arm which claimant
presently has with- the 'exception• of some limitation -of motion
from the scar contracture which' v/as' still present. He....... ^ stated

he -

that, in general, it should’ not be too severely related to 
the burn and that he concurred v;ith the report of Dr. Coletti.

The Referee found that.both Dr. Burr and Dr. Goletti agreed 
that -the com.pensable elbow;' injury' contributed' to the worsening 
of the condition of claiman.t's right shoulder since his claim 
closure in 1975 but that' they disagreed as to whether or not the 
burns contributed. Dr. Coletti felt that they d.'id-not; Dr.
Burr was of- the opinion.that the'increased disability to the 
right shoulder resulted from both' the compensable in-jury and 
effects of the burns. The'Referee accepted.-the opinion of. Dr. 
Burr. . . _ '

The Fund contends .that.ORS 656.273,(1) precludes find
ing that there has been aggravation unless the worsened 
condition results only from' -the original injury.- The Fund 
cites several Oregon-cases which involved successive, acci.-. • 
dents covered by different carries in which the.court has 
held that a m.aterially exacerb.ated condition becomes a new 
injury for compensation purposes. ' The Referee concluded, 
however, that claimant had suffered an aggravation' to his 
right shoulder because his compensable injuiy materially 
contributed to his worsened condition.

The Referee found that claimant's tes.timiony that he' 
suffered-Tittle increased disability as a result of his burn injuries was not consiste*nt with his observation of claim
ant at the hearing. VJith respect-to claimant's right hand and 
arm the Referee concluded tha.t claimant's increased impairment resulted from his burns and tfiat^his compensable injury had not 
materially contributed to 'the'worsening of this condition.

e
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The Referee found that claimant's condition -was medically 

stationary and it was appropria-te for him to determine the 
extent of claimant’s disability.’ Stevti.n.g, that he was disre
garding the direct effect of claimant's.burns as they reduced 
claimant's earning capacity because they post-dated the com- 
pens-able injury, he found 'that c].aimant had lost a substan
tial wage earning capacity as a result-.of the aggravation of the. 
right shoulder and he gran ted • clainiant an additional 160*^ , 
giving claimant a^ total of 208° for 70% . of the maximum, for 
unscheduled right, shoulder disability. He did not change 
the award for scheduled disability;' it was his opinion that 
the worsening of that condition was cau.se.d primarily by the 
bum injuries.

The Board, on de novo-review, reverses the Referee.
ORS 656.273(1) states: "After the last award or arrange

ment of compensation, an injured worker is entitled to addi- tilonal compensation, including m.edical services, for worsened . 
conditions resulting from the original injurv" (emphasis supplied). ' ,

In response to an inquiry from the claimant.'s attorney,
Dr. Burr stated:

"As to the regards of the severe burn he suffered 
to the right upper extremity we do knov/ that burns 
can produce secondary arthrosis- of joints and in 
this' man's case the severe burn probably aggravated 
the above situation.

"I have read the letters of Dr. Lindgren and Dr.
Coletti and I partially agree with them. However,
I do want to point out to you that severe burns 
requiring the skin grafts that Hr. Miles [claim
ant] required, can indeed aggravate joints by 
seconda-ry arthrosis as indicated before." ■
It is the Fund's contention that the. 19 76 burn injuries 

constituted-an intervening injury which materially contributed 
to claimant's worsened conditions to the ex-tent that a claini 
for increased comipensation .could hot be awarded under the 
statute if claimant's worsened condition, even in part, re
sulted from other than the original,injury.

in
The Oregon rule of law is quite-clear regarding successive, 

jury cases. In Smith v. Ed's Pancake House, 27 Or App 361
(Tp76),. the Oregon Court of .Appeals, relied upon the Massachusetts 
Michigan rule of the "last injurious exposure" v.’hich places 
full liability upon the carrier covering the .risk at the tim.e of 
the most recent injury that bears the 'cause of relationship
to the disabilit'

-757-



If.the second injury takes the form of merely a recurrence 
of the first,-and if the second injury does not contribute 

slightly to the causation of the disabling condition, • the insurer on the risk at the time^ of the original injury re
mains liable for the second.’ If the second incident contri
butes independently to the 'injury', the second insurer is solely 
liable, even if the injury would have been much less severe in 
the absence of the' prior condition., and even if the prior-injury 
contributed to the major part to the final condition [emphasis

#

added]. .
■ \The Board concludes that, the burn injuries -suffered by claimant in North Carolina’ contributed independently to the 

claimant's present condition- and because the second incident 
was a non-industrial injury the Fund has no responsibility for 
claimant's present condition'.

The Referee had concl.uded that the claimant was medically 
stationary and he proceeded yto rate his disability. The 
Board does not find either medical or lay evidence in the 
record sufficient to jusuify ah award to claimant for his 
unscheduled disability in-excess of that granted by the Deter
mination Order dated October 29, 1975.

Claimant obviously has lost some wage earning capacity 
but it is difficult to determine how much of that loss is 
attributable to his indust.rial injury and hew- much to the 
residuals of his severe burn injuries which were non-industrially 
incurred.

#

scheduled 
agrees that

The Referee did not alter the award for the 
disability to claim.ant's right arm and the Board 
there is. no basis for doing so. •

• ORDER -
The order of the Referee, dated April 10, 1979, is re

versed. ■ . ■ .
.The Determination Order, dated October 29, 1975, is. afr 

firmed.
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SAIF CLAIM NO. • EA 465982 SeDtember 10, 1979
RICHARD-OLSON,' CLAIMANT 
Hugh Cole, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained an industrial injury to his low back 
oh February 25, 1955 while employed by the National Cash 
Register Company. The claim was first closed with an award 
of compensation for temporary total disability and 75% loss 
of use of an arm for unscheduled disability. 3y an Own 
Motion Order, dated January 19, 1977, claimant's claim v/as 
remanded to the Fund for acceptance and payment of compensa
tion, commencing January 17, 1975 and until closed pursuant 
to ORS 656.278.

Dr..Woolpert, in his report of August 3, 1979, indicated 
that claim.ant was doing very well with only one mild flare- 
up over the past two years. Examination shov;ed a large scar 
in the back area with almost no motion in the dorsal lumbar 
area secondary to an earlier fusion, osteomyelitis and other 
operative procedures. Claimant can bend forward to v;ith 24 
inches of the floor, lateral bending '34% of. normal, and 
extension 15-20% of normal. Dr. Woolpert found claimant's 
condition to be stationary and the case could be closed. He 
found the disability to be in the severe range.

On June 28, 1979 the Fund requested a determination of 
claimant':s present disability. The Evaluation Division of 
the Workers' Compensation Department recommended that claim.ant 
be granted compensation for tempoarary total disability from. 
January 17,| 19 75 through June 19 , 19 79.

The Board agrees with the-, recommendation for temporary 
total disability but finds that claimant is entitled to a 
greater award of compensation for permanent disability, ba^sed on Dr. Woolpert's report. Claim.ant's condition has 
been rated as severe with infections recurring frequently.
The Board concludes that claimant should be granted an 
additional award of compensation equal to 15% loss function 
of an arm for his unscheduled disability.

ORDER
The claimant is hereby granted compensation for temporary 

tojtal disability from January 17, 1975 through June 19,
19|79, less time worked, 'and compensation equal to 15% loss 
function of an arm. These awards arc in addition to the 
previous aweirds claimant has been granted.

-759-



Claimant's attorney has already been awarded a reasonable 
attorney's fee by the Own Motion Order of January 19, 1977 
for the-award of temporary' total disability compensation 
granted claimant by this order.. ''

%
Claimant's attorney is also entitled to an attorney's 

fee equal to 25% of the increased compensation for permianent 
partial disability 'granted by this order, payable out of 
said compensation as paid, hot to .exceed $3,000.

SAIF CLAIM NO.• PC 276019
JUNE PYLE, CLAIMANT
Robert Grant, Claimant's Atty.
SAIF, Legal Services, Defense atty.
Own Motion Order-

Claimant sustained a comipensable injury to .her 
hand on November 9, 1970 . Her claim'was 'closed and 
aggravation rights have'expired*. ’ •

-September 10, 1979

l-c; 1. uclaimant:'s

On June 22. 1977 a Board's Ov/n Motion.Order reoovjned' j rher claim for surgery which was performed on August .30,
1977. This surgery involved a transplantation of SGc:.'Lons 
of the sural nerves from both io'wer legs into the left 
forearm and resulted in,neurological deficits in both'of 
claimant' slower legs and feet.

An Ow'n Motion Determination of May-18, 1979 granted 
claimant compensation for disability in both .legs and unscned- 
uled psychological disability.

Claimant, by and through her attorney, requested shat
the Board consider her eve and X eci i_ orobleiT.s which
felt were a direct result oT the operations necessitc.: ed by 
her industrial iniurv. . The Board’ informed claimant cnat' it 
had insufficienu medical evidence and asked her to fo:'ward 
medical proof of causal relationship. Claimant did sc on 
July 31 , 19 79. ! ' '' ‘

Claimant submitteci seyeral medicu:. reports from Drs. 
Dunn, Parrish and McCook. Verv little .menrion is made of 
breast or eye problems e:-:cept by! Dr. Dunn in his July 26, 
1978 'check-up report which stated' claiiiiant's -lc:ft eyelid has 
been droopy since injection.

The Fund was requested by the Board to respond to 
claimant’s oetition. On August 17, 1979 ic rvO'‘lied, stating
it was not aware o :he issviG claimant voonuea oonsio-i
and, therefore, could not provide an i:vcellig*_-nt reiz

; (-.1
u..-.ase.
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The Board, after considerip.c the n'.edical evidence 
before it, finds nothing to waj'fant reopening claimant's 
claim. ' The conditions for which claimant seeks relief are

in passing" 'by the treating doctors and 
:o be substantial enoagh to require

merely mentioned 
are not considered
treatment. The Board, at this time, concludes that claimant's 
request for ov;n- m.otion relief should be denied. '

IT IS SO ORDERED.

WCB CASE NO. 78-6453 September 10, 1979
ANSELMO REYES, CLAIMANT
Douglas L. Minson, Claimant's Atty.
Souther', Spaulding, Kinsey,IWilliamson & Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Memibers Phillips and’ McCallister.
Claimant requested Board review of the Referee's order 

affirming the Determinati.on Order, dated August 5 , 19 78 , 
■which awarded claim.ant compensation ecual to 64*^ for 20%I ^ ■“unscheduled left shoulder disability.

cl
an
a

The issues before the Board are premature.closure of 
airnant'.s claim by the August 9 , 1979 Determination Order 
d extent of unscheduled disability and entitlement to 
separate- award for left arm disability.

Claimant had suffered-an injury to his left shoulder on 
October 6,, .1976 while he was pulling a painting stencil 
frpm a railroad car. He received treatment from Dr. Rull-' 
man, Dr. Eilers and Dr. Pasquesi. Claimant .was able to return to work during February 1977. This claim was then closed
onab

March 12, 
ility from.

1977 v/ith compensation ror temporary . tota 1 dis- 
October 6, 1976 through February 6, 1977.
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Jones,- Dr. Filers 
clainkint would 
after unsuccess- 
the Callahan

Claimant had only been back to work, about-six weeks when 
the second in j ury, occurred on March 15, 1977 when a rope he was pulling on a winch snapped’'causing him to strain his left 
shoulder. After the original 'diggnosis- by Dr 
again treated claimant.^ .It'was believed that 
be able to return to his former ,job,, however, 
ful conservative treatment' he. y/as referred to 
Center for evaluation. He v/as there from August 5 to September 
16, 1977 and his discharge summary. v/hich was prepared by Dr.
Van-Csdsl. indicated a • reluctancej;go irecommend surgery at that 
time. He found•no clinical•evidence of bicipital- tendinitis 
and no discomfort in thei.ileft sHouider when claimant- lifted 
100 pounds from the floor to;che waist. However, he noted claim
ant had considerable discorriforfoh abduction over 120° in the

left acromio-clavicular joint; aJ.so, claimant had 
problems when lifting as little as,10 pounds above shoulder 
level. He recommended a' limitation j of. lifting and repe
titive lifting, suggested:job 'modification and referral 
to service coordinator for.'assistance in returning to work 
after the contemplated surgery.'

Dr. Filers and Dr. Fry each d 
tal tendinitis and in October'1977 
ploration of his left shoulder wit 
tendon and placing it on .tiie humer 
release of his coracoacromial. liga 
would relieve claimant of the' bers 
which was diagnosed as chronic’ ten 
don. Claimant's recovery v;.as slow

iagnosed chronic bicipi- 
, claimant had a surgical ex- 
h the release of the-bicep 
us with a staple and also 
m.ent. It was hoped this 
istant pain in-his shoulder 
osynovitis of the biceps ten-

In April 1978 Dr. Ellers reported
of motion and his com.plaints .were more■ ' iti ve. m . '

:-laimant had good range 
;ubjective than objec-.

Dr. Pasquesi exam.ined claimant in May 1978 and diagnosed 
chronic capsulitis, tendinitis and fibrositis in the left shoulder, 
He felt claimant'should limit his.-repetitive lifting and also 
the weight of any type of lifting.,. He said claim.ant should 
not use his.left arm above,90°. Dr. E-ilers concurred. The’ 
Determination Order of August 9 , 1978 closed his claim., av/ard- 
ing claimant compensation.equal to-64° for 20% unscheduled dis
ability for his left shoulder'injury of March 15, 1977.

The employers prepared a rs-tr 
and submitted it to-Dr. ’Eilers who 
felt claimant would be a. good candi 
ing program that would use the skil 
not require him to do heaw j m.ech'ani 
in the past. He also stated!’that/i 
clai.mar.c to reburn to his office' fo 
his problem. Claimant was released 
the training program cis- of Deceniber

aining program for claimiant 
approved it, stating that he 
date for a technical train- 
Is that he has ,"but ..would 
cal v/ork which he had done 
t would be advisable for 
r physical evaluation of 
by Dr. Eilers to. attend 
14, 1978, four days before

this hearing.
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The,Referee found that the -claimant had been declared medically stationary by his" 't-i’&ting physician Dr. Eilerst on 
April 12; 1978 and that this opinion was concurred in by Dr. 
Pasquesi’on May 19, 1978 and reiterated by Dr. Eilers on June 
12, 1978!' The Referee concluded that claimant's claim, was not 
closed prematurely on June 12., 1978', despite claimant's con
tention that although he was being trained under fne'employer' s 
re-training program the employer was able to terminate such 
program at , any time without theVper.bission from the Board and therefore claimant was at the employer’s. mercy.

The’ Referee found that the evidence was'hot convincing 
the claimant was entitled to a separate award for scheduled 
left arm disability as v/ell as an unscheduled disability.
He concluded that the award of 64° granted by the Determin- 
alzion Order of August 9, 1978 adequately compensated-claimant 
for his loss of wage earning capacity and that claimant had 
not suffered a separate injury to his l.efr armi. The objec- • tlve findings were minimal, the restricted arm motions we.re 
on the basis primarily of s’ubjective complaints.

The Board, on de novo reivew, finds that the medical evi
dence clearly indicates that' claimant was medically stationary 
on June 12 , 1978.

Claimant's contention that he should have received a 
scheduled award for loss of function of his left arm is not 
supported by the medical evidence. In this case, claimant 
hals failed to show any loss of function; ho has pain in his 
left shoulder area but, functionally, Dr. Van Osdel.found 
claimant could raise his left arm.as far as his right arm on
abduction at 90 There is no evidence that the use of claim--
ant's left arm is limited.

ORDER ■
The :order of the Referee, dated January 11, 1979 , is af

firmed, ‘ •
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DELORES'A SKIDMORE, CLAIMANT'
Own Motion Determination ' ;

CLAIM NO. Cb04~9967 September 10, 1979

Claimant sustained a compcunsable injury tc back___on _
Septemi:)er 28, 196'9 when she .slippeo >on’'a wet floor and fell, 
straining her back. . Claimant'h£i3„!_a history of back problems 
and her obesity has contributed, great.lv to . them.

The claim v;a.s first closed by ’ thse August 3, 19/2 Determin
ation Order which granted her: compensation for 25% low back disability. Claimant's clairr.) w.as! reopened and closed several- 
times. Ultimately claimant receivedi 'aw'ards totalling 240 ^ 
for 75% unscheduled low back; .disability.

’ "■ M
At^the time of the last claim closure the Orthopaeaic 

Consultants indicated that claiman'i:' had severe loss of 
function of,, the low-back., They ' felt.ishe could.do .sedentary 
v7ork and her condition .v/o'dlai‘improve"if she lost weight, 
although this might not be ; pbssibO.e' for claimant.

fi' "
On July,10, 1973 claimant was hospitalized for recurrent 

low back strain and recurfeht^bilateral trochantive bursitis.
The claim v/as raop-ened durincr this'time. On April 13 , 1979 . 
Dr Robins, her treating iin’te'hnis b, indicated that claimant's 
general disability v;as greater, .d'ue to her obesity., -hyperten
sive cardiovascular diseasev atrial'fibrillation, and

t t ‘rnittent m.ild congestive ^heart 'fdiiiure.
inter-r

Dr. Po’> ■den on June 12', 1979 , indicated her condition
V7as stationary and the disability rating given by the Orthopac 
die Consultants in 19 77 ishould remai'h unchanaed. He felt 
she w^ould never be able . top re turniitc,. any type of work.

i', u ' n"i!■''
' The carrier requested a determination of claimant's 

present disability on July 10/ 19 79...; The Evaluation Division 
of the Workers' Compensation, Department recommended that 
claimant be granted time less, bene.fi ts from July 10, 1978 
thirough June 12 , 1979 . 11 .found'ithat claimant's disability
has not worsened since the last-closure and recomjnended.no 
additional c’ompen.saticn for ' permanent disability.

m

The Board concurs.
oro?:r

! I '

.Claimant is' hereby granted compensation for.-temporary 
total disability from July'fTQ, through June' 12,'1979, 
less time worked. ‘ ‘
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WCB CASE NO.--.7.8-6337 September 10, 1979
ARLO R.-TERRY, CLAII-IANTPozzi, Wilson, Atchison,;Kahn•& - ' ‘ ‘ _ • \

I 6'.Leary, Claimant' s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant v • -- .

Reviewed by Board . Members Phi 1-lips" and ‘ McCallis ter.. '
Claimant seeks review by. the Board, pi the Referee! s order 

v;hich-affirmed the Determination Order,, dated June' 21''1978 
granting' claimant compensation, equal to 80^ for 25%/unscheduled 
disability resulting" from injury .to’ the' central nervous, syst'em 
and emotional reaction to the injury.

The., issue before .the. Board is extent, .of • disabi lity . __Cl,aim' 
ant., contends that he is permanently and totally disabled.

bus
bus
theItAe

•Claimant, at. the . tim.e'.of .the iiij 
driver for Tri Met. On. July’ .11, 
claimant turned to talk to some u 
front of the bus. When he faced 
ear in fron.t of. him -had stopped" v/ 

ant applying, the brakes lmm,ediate].y.. 
passengers v/ere thrown to the. floor a 
the car.. , Claimant assisted the three 
ported the-accident to his supervisor 
After the accident claim.ant reported 
suited a physician. Soon thereafter 
cal care of. Dr. S.tolzberg who has^ cont.i.nued to., be his .treat
ing. physician,. . . . _ .....

In addition to, trea.-tnent claimant has received'. from Dr. 
Stolzberg who is a neurologist, claimiant has been ex‘am>ined'by 
the .physicians at Orthopaedic Consultants and by Dr, Colbach 
and Dr. Butler, both psychiatrists'. ' The. initial 'diagnosis 
was acute disturbance'of 'a vestib.ular function. ‘ Dr. Stplz/' 
berg's present opinion v/as tha.t claimant has an undiagnosed 
disease of the nervous. system.. The orthopedic diagnosis is

.ury , .w,as a 52-year-old 
19 7.7 v/hile' driving the 
assengers.standing in 
forward he discovere.d 
I'l i ch ne ces.s i tated ,c 3. aim- 
As a.result- the three 

nd the bus rear-ended 
'passengers and then re- 
and to’-.the ,police. 
feeling dizzy.and ^ccn- 
he v;ent' under the m.ed’i-

cervical land thoracic strain, by.- history, 
nosis' is" hyste'rical 'conversion''reaction .

The psychiatric diag-

Claimant has not returned Lo work since 'July 11 and 
contends that he is unable to v/ork because an'ything that he 
does 'causes such severe dizziness, neck and back pain that he is I unable I; to continue. He feels that he is permanently and 
totally, disabled..and. .this-'opinion is... shared .by Dr. .Sto.lz- . 
berg,. . ■ • ' -. _.
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The Crawford Rehabilitation Service'\vhrch has afforded 
assistance to claimant expressed its, opinion that claimant': 
uncontrollable and highly, unpredictable -physical condition 
vented re-einplovment. 'However, a’heichbor of claimant's 
testified that he had observed claimant doing many tnings around- his home,,e.g.,. repa^iring! rno’jtorcycles , working on a 
travel trailer, -working oh his Cadillac Eldorado, driving - - 
motorcycles and motor vehicles.. The, neighbor testified that- 
claimant'.appeared to be aole-hto-walk, and. move about in a 
normal manner. ‘ • vr .

re-

. . The doctors who have examine 
been given a history of many comp 

• findings have been minimial.
The Referee found that Dr. S 

his finding that claimant's spina 
mately three times normial; .howeve 
professor in the ■ Department, of Ne 
Oregon Health Sciences Center^ wa 
a non-specific -fin'ding , . l,.ef,’ the 
is of little significance.'''

1,

and/or treated claimant -have. 
ints, however, the' 'obj.ective'-

tolzberg based his opinion on 
i fluid protein was apprpxi- ' 
r,-Dr. Robert G.,Miller, a, 
urology at the University of 
s'.of the opinion that this, v/as 
finding, standing by- itself

The Referee . found- t'nat under 
of the bus-car accident it wns re 
ant v;ould not have suffered: an in 
testimony of claimant's neighbor ; 
many things and that apparently -n 
former job is based upon his-deci 
upon the injury. ' g h ■ '

the peculi-ar:..circumstances 
aspnable.vo assume that claim- 
jury. He v/as persuaded by 
-fhat • claimant was able to do 
is'inability to return to his 
sion to retire rather than .

The Referee found no evidence of a central nervous system
disease which v/as caused by the 
found that claimant''s back pain 
chological dysfunction claimant 
to the July 11, 1977 accident. 
Order of. June 21, 1978..' i''./'

'incident of July 11, 1977. He 
ix'p.G/'pr any psychiatric ' or Psy- 
m:'ight"have were not .related 
He affirmed the Determination

, The Board, on de novo reviev/, finds that claimant has 
failed.to prove by a preponderance of the evidence that he 
•is''permanently and totally ,disabled'. It. agrees -that claimant, 
has been adequately compensated ‘.fo.r his loss of wage' earning 
capacity by the av/ard of ’ 80 ° I which' represents 25% of the m.ax- 
imum for unscheduled disai:iiiity'. Dr. Stclzborg apparently 
gave great weight be - the.tinding that claimant's spinal fluid 
protein was approximately, three times .normal but none of the 
other physicians were particurarly-iimpressed by this f-inding; 
especia-lly, in the- absence'of'''^ny' other objective -‘findings. -

■ i. ‘ ' i ‘ - '7 / •' I
Dr. Colbach stated that it v/as difficuj.t to determine 

v/hether there was in fact^ m'uch organic pathology. The physi
cians at O]:thopaodic Co-.-iSultants’’re ferrecl to cervical and 
thoracic strain and also- no,-functional disturbances.
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Dr. Miller stated that it. was quite possible that claim- 
ant'^s. symptoms of vertigo , • Kelailachep -low back pain ancq neck 
pain might^be attributable-'to -the'July 11, ,1977 accident but 
in view’ of the mild abnormalities present in every single 
neurological examination, it-was highly unlikely that this ' 
claimant's .disability would be 'severe.

The Board concludes that claimant's physical_disability 
.was .relatively minor but ythat it .had'*'been ,increased in this' 
case by conversion hysteria and, therefore, in considering the 
full disability of claimant, loss of v^age earning ‘ capacity , 
the effects cf the conversion hysteria must be con’sidered.
To compensate claimant for this loss zha -award made by the De
termination Order v;as adequate.

fi

ORDER
The order of the Referee ., dated "April 

med. ■■ ■ . . • ,
16 , 1979 ,Ms af-

WCB CASE NO. 77-6551
V7ILLIE A. raiTE, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, Iciaimant'.s Attys.
SAIF, Legal' Services, Defense Atty. 
Request for Review by Claimant

September 10; 1979

Re

Reviewed by Board Members Wilson-and Phillips.
1. . . * *

Claiman.t seeks review by the Board of the order of tfie 
;ree which av/arded him 112® 'for--35% unscheduled low back 

disability.' Claimant contends heMs permanently and'totally 
disabled,'

Claimant v/as employed by Ruyle -Home Buildings as a 
carpenter, and on April-20 , 1976 was lifting a- 40.-foot • long 
wa'll and experienced back pain. Claimant. suffered a prior 
compensable' back injury while employed by this employer in 
1972 for -which claimant testified he had' continuing • problems 
In February 1976 claimant- v/as in an automobile accident and 
injured his- back and pelvis. '
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The State Accident insurance 
this employer at the time or; the ^19 
nial on'-claimant' s claim onjNpverrhe 
Insurance Company,, who ,was_ the-' carr 
ant's 1972 injury, denied responsib 
Claimant appealed both de.nials but; 
of the parties, dated,March^ 18, 197 
the paying agent and commenced paym 
disability until a later - hearing co 
case was settled^ , .

und was the carrier for 
7G injury and issued a de- 

1976 * North Paci'fic 
ier at the time of claim- 
ility on July 23, 1976. 
by^ an interim. stipu].ation 
?7, the Fund v;as named as 
ent of' temporary total 
uld be held or-.until the

On March 25', 1977 claimant v/as examined'by - the Ortho
paedic Consultants v;ith ccmiplaints—of constant lew' back soreness 
and aching pain dow'n the'.backs of‘both thighs. The physicians 
di-agnose'd chronic luni)osa'cral_'sprain‘ superimposed on degenera- , 
tive osteoarthritis. Claimant's’condition was medically sta
tionary .an'd he could return-;to the;-.same -occupation with limi
tations. Total loss-of function -from-this injury was mild.

On May-15, 1977 Dr. Klass reported he was in concurrence ' 
with the Orthopaedic Consu.ltants’'• report with the exception 
that he felt claimant could’not return-to his regular occu
pation.- . ^ . !!'■■'

By a stipulation of the parties dated July 19, 1977 the 
B'und withdrew its denial aiid accep'ted responsibility for . 
claimant's condition. • j-

On October 10., 1977 a Determination Order granted claimant 
64® .for 20% unscheduled lowj back--di'sabi lity .

^ * ’

On, January 18, 197S Dr. Martens exam.ined ..claimant. and,, found 
no neurological deficit';- Claimant-.was unable.to return, to .his 
regular job due to bending-, lifting,, twisting, p>rolonged stand
ing-, walking-and climbing which-the' job- require.d.

Mr. Rollins, a vocational rehabilitation consultant, re
ported in July 1978 that • clairnant. considers himself severely 
disabled. Mr. Rollins felt claimtant could perform light carpen
try work, and could be gainfully -employed, if he., were,.motivated.,

; ' • i , ■ • .
'On July 26 , 1978 Dr. Ackerman, a clinical psychologist-,- 

evaluated claimant. Claimant .was considerably frustrated by his 
predicament feeling, he-v/as too-old.* a.nd uneducated for-retrain
ing. Claimant had a 7th grade, education. Diagnosis was hypo
chondriacal neurosis, social-maladjus.tment, passive-aggressi.ve . 
personality-aggressive type- Claim.ant's IQ'was dull-normal’.' . - 
Dr. Ackerman felt'the industrial injury was a significant con
tributing factor to rJie 'three, diagnoses.

#
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.^Claimant was re-eyaluaced-by the Orthopaedic ;Consultants •in January 19 79. -The diagnosa^rnreinaihed the same'. - The phy
sicians - felt claimant's degenerati-ve disease 'would cohtinue to 
progress and cause ' complaints ^d was due'" solely to the natural
aging process. The -overall -examination of claimant, was the 
same as in 1977 and', if anything, there was a slight improve
ment.' Clain'iant was. capable of sedentary to. light ,employment 
and was not permanently and totally •di£^lbled.

Claimant testified 'that the .'last day of his working v;as 
tHe date 'of injury, however, the employer's records indicate 
claimant worked after this injury until October 29, 1976. 
Claimanthas not ..worked' nor looked for work. since jthat date.

'Claimant's past'work experience’ bes'ides carpentry, was 
opieration of' a road grader and crane while serving;'in the 
mi'litary, and truck driver. Claimant testified he could'‘‘ 
sit only 30 minutes'and stand for'only 10 , ' in one pos i.tion'

The Referee found that claimant lacks motivation to 
return to work. -He f'urther felt that t.He psvcholoai'cal dis- 
ability,'if any, could not be rated.as.the report of. the psychologist did not mention permanency.' The Referee'felt 
claimant was entitled to £m av/ard of 35i to'adequately com
pensate Kim for his loss of wage ..earning capacity and his-, 
preclusion from certain ,segments of the labor mia.rket. '•

.The. Board, on de novo review, finds that claimant is ■ *- '
entitled to a greater av/ard for his loss of wage earning 
capacity. 'Claimant is .59 years old v.'ith a 7th grade educa- 
tibn'cind .very liniite'd"working experience to v;hich he' cannot' 
nov; return. The medical reports indicate claimant'c'an onlv 
perform sedentary to light employmient. 'pie Board also, 
finds that -claimant•does lack motivation and the evidence in th; 
record does' not' support a'finding of permanent -total disability

The Board concludes claimant is entitled to an award of 
160° for 50% unscheduled'disability.

ORDER
'The order of the Referee, dated March 30 , 1979 , is niodi-

f ied.
Claimant 'is he.r.ebv crranted an award-of 160 :orincrease of 13%) unscheduled ■ lov; back discibii.itv.

50% .-(being 
This .anaward is in lieu-.'-of. • al-1 prior awards granted ■ to • .claiman t*.

w • • • • '*Claimaht's- attorney is hereby granted as a reasonable 
attorney's fee for his services, at-Board review 's sum-equal to I 25% of .the- increased compensation granted by this order, 
payable out of said compensation as paid, not'" to. exceed 
$-3 1000. ■ I • . . .
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WCB CASE NO. 78-9361
BRENDA GEORGE, CLAIMANT ’ ‘
Doblie, ■ Bischoff & Murray, Claiinant’ 
Heysell &'Velure, Defense At'tys. ; 
Request for Review by Claimant

September 12, 1979

Attvs

Reviewed bv Board Members Pibil.lips and McCallister.
jy the Board of 
20:^ . unscheduled

Claimant seeks review 
order granting her 64° tor 
Claimant contends 'she .is'entitled to .'a grea 
unscheduled disability ancl is al'soVentitled 
for disability to her left-hand. : •

the Re 
disabi 
ter aw 
to an

feree's 
lity. ■ 
ard for 
av/ar d

...Claimant, at the time of the hearing, was a 33-year-pld
mill v/orker v/ho s\istained 
when 'she was knocked ove.r 
right side of her head on 
of her head .on. the floor;; 
utes.

b..s injury on /April 
Clai.mant struck 

a 2"x4" and hit the occipital
com.tens 

IT r Pi)y- a
18, 1972 
the
reviion

s h e wa 3 u -c on s c io u sr * ;or *a i:ev; min--

Claimant wa; IJOUC:aK.en co rne 
Roseburg and seen by Dr. ! Lev/is Mici;i 
from the hospital .on April 23, .157;2 
complaining that she had positional 
aches and -photophobia and nervo/us -i 
peared to be extreme.ly ciebressed'jar'L 
of her husband and family, do get ar

f 'The feeling of depression rema 
from July 1972 • through December .19 7 Dr. Meyers, a Eugene neurologist:^! 5 
a. left side w^eakness and, was uncoor 
Later, in 1972 , claimant‘_exp.erience 
history, of the events are] somew'hac 
husband testified that tiie Je'pisoces 
ant began to develop a jerking m^c.ti 
her right arm and also a; jerking: or 
her body. Dr. Mevers saw claimant-

las -Conimuniry Hospital in- 
a'lek.- She was discharged 
;■ at that time - she was •
• diz'zin.Gss ,, continued head- 
pasms. Claimant also ap- 
d she needed the assistance, iGund.
!

.ined 'with the claimant 'and 
Syclaimant was treated-by 
Dr. Meyers felt claimant had 
dinated. - An-EEG v/as -normal, gi tv;o- seizures. Claimant's 
vague, hov;ever, claimant's 
'•.were quite severe.- Claim- 
on and- loss of function in- 
twitching in the' rest of 

in August 1973; -at that time

claimant had had several grand iaai .seizures , indications 
of tremor and hyperventilation, .nausea and vomiting. Ac
cording to claimant's husband's testimony, most of these 
spells were associated with 'emctipnal events.

• ■ ■ . j !-.r' - . 'Claimant was hospit-alized by Dr. Meyers and an angro- 
gram and lumbar puncture we re, per formed howe'.'tr., no abnor-. 
malities were revealed. .An--EECl.wsSj done in’Movenb’er 1973
which revealed snarp v/aves;'that _Dr; 
vulsiv-e significance. r " j‘i
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Dr,. Davis ^ a neurosargeon^, ' examined-claimant: ' in January 
1974 . He felt her history of-{seizures v/as real and that she • 
had,real weakness in her left arm. He did not believe the 
seizures v/ere controlled.- Dr, . Jones, a neurologist, examined 
claimant in Hovemiber 1974. He found no definite neurological 
signs of imipairm.ent and felt her history of seizures wore 
rather-bizarre. He suggested psychiatric eV'dluation. /-.nother 
EEG was done in February , ^ 19 75 which' shov/ed sharp hvave dysrhyth
mia which suggested convulsive, dis-order. . . • • -

In April 1975 Dr. Holland, a Eugene psychiatrist, felt 
tha-t claimant -had a fairly high level of anxiety and he recom-, 
mended psychiatric treatiiient. -Claimant was seen by Dr. Dewey, ajclinical psychologist in Portland, in August 1975. He was 
not sure'if claimant had true convulsive episodes..

•[ Dr: 'Franklin, a neurologist, v/ho- examined’c laim.ant. on Feb
ruary 16, '1977, stated that many 'of; claimant's seizures,
'if nof'all of them.', were related to severe anxiety attacks, -• 
hyperventilation and nvsteria.

In'February 1977 Dr. Meyers stated that the only original 
disability v/as convulsive disorder v.’hich appeared 'to be under 
control with anti-convulsant drugs. On March- 22 he expressed his-opinion that the sooner the claim, was-closed and' claimant • 
returned to employm;eht tlie better off she 'would be. -On June- • 
22, '1977, Dr. Michalek, cliiimant-’-s original t-feating- physician, 
s-tiated--that at that -time claimant-'was-- reporting • no seizures to - 
him and that she v;as able -to do some limited driving'by herself 
and continued'to do well on anti-convulsant m.edicaticn.

On October 12 , 1977 Dr Meyers' indicated that he had not 
seen claimiant since June 28, 1977 and that he v.'ould concur in 
Dr.' Michalek's opinion that .claim^ant had-reached a stationary. • 
level in her•condition and that the claim should be-closed.

I

On June 19, 1.978 a Determina.tion Order suvarde.c ..claimant 
co'm.pensati.on ■ for ■ temporary. total disabilitv- from April. 18,19 ' ■
no

72 through February 13, 1978 , less time worked, but av/arded 
couipensation for permanent- p£ir tial. dis ability .

The Referee .-found--that cLaimant • had a permanent convul
sive disorder’v/hich caused spasms much like an epileptic ' 
seazure-. ; He also found that ’ the claimant's psycho logi'cal . . 
prpb.leiTis ’ resulted- from her_ Indus tria'l injury and prevented' 
her from ever, returning to the ' mill.'work . The testimony of . 
claimant's husband indicated her--last seizure occurred when
they v/ent to the Ro.seburg planv.
Claimant saw the hysters and. had .a grand mal 
they left" the plant.

to pick up some plywood._ 
seizure 'after
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The Referee found that claimant has not had a seizure 
for nearly three years and she has been able to work off and 
on for a few weeks at ah' 
she has the ability to 
cJ.aimant does get-extreme ly- tired'. ■,'She plans in the future ' " 
to work for a'meat. processing • pla'nt in Riddle where she lives.

m'cv/are store which indicated -tha- 
' ' ' t hours a day'. 'However,

Some film was introduced by the employer, however, 
Referee found they revealed claim,.ah t' doing only certain 
tivities which she had already admiitted that she 'couldi; 'h;ii ■

He did not find that- ciaimanr ■ lacked motivation to 
to-work ; tc-the contrary,- he-.though t ’ .that'• she would pre 
to return to work althouch.'she did enjoy being a housew

- hours a d 
;he is requ

take some breaks during, the day ;She||v/orks ' and to-take s 
off. ' ’

-—----- ---- ----- --r- -.---j-'j ---- ::Although claimant has been"able .to work eight- has not been able to put-in:^a 40-ho'ur week; sh

the 
ac- do. -
return 

fer 
i f e. 
ay she’ 
ired to 
om.e days

The Referee conclud 
earning capacity as a re 
though tJie seizures are 
the- anti-convulsant medi 
the- Referee's opinion-, t 
that the seizures may re 
return to mill work she 
of. the adv^erse. psychcloc 
even around a mill. He 
to an av;ard. of 64° wliich 
an unscheduled disabilit 
loss of• v/age earning cap

ed that cia 
suit, of -her 
at the pr.es 

on sne , lyill a 
. 7ilsc 
done•pr 
. effe'et- 
eluded! 
resenrs ■adecua

catr.1. fnere 
turn 
had ' 
ical 
conIrep Y -to 

acit

ir.'.ant had lost some of her 
industrial injury even 

efit tim.s under, con trol through 
is taking. Nevertheless, in- 
iv;ays be a strong possibility 
\ claimant will not be able to 
ior-to her injury because 
{-.upon - claimant when- she is 
chat claimant v/as entitled 
!'20% of the maximum for 
tely compensate her for her

due.,to the industrial iniuio/

^The '_Board, on de novo .revi-rw, cigrees with the findings 
and conclusions .reached .by the■ Refe.-ree insofar as they apply 
tc claiman't' s uns cheduled'disabil ity,. . However, the medical 
eyidehce indicates that claimant j also has sustained--loss • 
of function in her left, forearm! v;hich was wholly unrelated 
to her unscheduled disability for i'which she has been awarded, 
compensation for. her loss,of wage .earning capacity.'.

The medical evidence indicates 'that claimant's left
hand is. not functioning- as it.did prior to the
jury and she is' unable mo per forrri'’'fi'he ' motor work v;ith 'i't; . 
she is unable to do. rapid alternating movements with her-left 
hand and perform'fine finger. m.oyem.en.ts . - Dr. Meyers' report 
of..February 28 ,. 19-77 stated-, that there.was -a possibili.ty- of 
some difficulty with fine !control,with the left hand or 
easy fatigueability in the use of the 'left hand. . ..

m
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m
Claimant's husband testified that -claimant had a very 

limited use of her left hand;, he stated tiiat if she picked 
up an object • with-.her left hand she w'oulc either drop it or • 
switch it to her right hand.. Claimant has’entered some 
pistol shooting contests and hopes _by•doing so she' can ' •
•develop some strength in her left'hand. .She used ;'to shoot 
with either hand but now she has- to resort to her'right hand.

, In Foster- V. SAIF, 259 Or '86', - the court said':
. "We have come to the conclusion that two av/ards 
should’ continue to be .made in the situation where 
an•injury to an unscheduled portion of the body • . , '
results in disability to both unscheduled and 
scheduled portions.
" . , if one award for'.unscheduled disability
were given for both the shoulder and the .arm, ,the:- 
.disability to both would have to be included. 
Theoretically/ the claim.ant is in an inferior 

' position v/here total disability is divided .between 
a scheduled and an unscheduled award because lack . ' ' ’ 
of earning capacity may be taken into consicera- 
tion for only that part of, his disability which is 

.unscheduled." . . ‘-
The Board concludes' that claimant is entitled ta'a’ separ

ate 'award for loss function of her left forearm and, in its 
opinion, .V/ould be- adequately compensated for this loss of • 
function by an award.equal•to 15° for 10% loss funcTibn~of ' 
■th'at: scheduled member. ’ . '

ORDER .. ..
The order of the Referee, dated May 9, 1979, is modified.
Claimant is .awarded 15° of a. 

function of the left forearm.
maximium. of 150° for 10% loss 
This award is -in.addition

the- award for unscheduled disability granted claimanc'by
of 
to
the Referee's order which in all other respects is affirmed.

•Claimant's attorney is granted as a reasonable attorney's 
•fee, for-his, services at Board -review a-sum equal' to 25% of the 
additional comipensation granted claimant by this order, payable 
out of saidtcpmpensation as paid, not-.to exceed $3,000.
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September 12, 1979WCB. CASE NO. 78-8904
EDWARD DEAN HUMNEL,. CLAIMANT.
Lively & VJiswall, Claimant's Attys. 
Rankin, McMurry, Osburn, Gallagher 

& VavRosky, Defense.Attys.
Request for Review by Claimant

Reviev/ed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the Referee's 

order which denied his claim for cut-of-state medical 
services under ORS 656 .'245.

'Claimant, a stock'clerk, suffered a compensable injury" 
to his back on October 22, 1972 while stacking boxes. Dr. 
Erickson saw .him on the day of . the bln jury and diagnosed a ' '
back strain. Claimant was hospitalized for traction.

The March 27 , 1973 Determination 0.rder granted one day 
of time loss only. . ' ,

Claimant was examined by Dr. 'Larson in June 19 7 4 v/ho 
found that he continued.to.have back discomfort with the- pain - 
radiating to the right leg^ahd bo.thjlhips.

On August 12, 1974 Dr. Degge examined claimant who had been 
off work due to back pain sincela te^.-June, and found instability 
and tropism of the L4-5 and L5-S1 apophyseal .joints ' along with - symptoms of the first sacral 'nerve.'root irritation. On August 
19 he perfcrmed a laminctcrny' and a -two-level fusion between 
L4-5 and SI. ' ; ,

Claim.ant's recovery was , uneventful and on .September 30,
1975 the fusion was found^to be solid. Claimant continued to 
complain of low back pain aggravated by standing and changing 
positions, however, Dr. Degge cori'cluded the symptoms . were ag
gravated by claimant's obesity, and: both hysterical and Hypo
chondriacal features appeared to complicate his .progress. 
Permanent residuals were moderate..j . •

The claiiri was again- closed by a - Determination Order , dated 
October 29, 1975, which 'granted claimant 64^ for 20% unsched
uled low back disability. x ■ '

Claimant commenced'v/orking' .for the Radio Shack on August 
9, 1976. ' ‘ ■

3v stipulation of February 21, 1977 claimant was granted 
an additional award of 20% for ci toca-1 award o:: permanent pa^-tial 
disabilitv of 40%. -
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Dr, Tsai saw claimant-on May--4 , 1978. X-rays of the lumbar 
spine indicated satisfactory- fusion with normal disc ^spacing 
in the lumbar\area. There was no functional interference and 
he suggested claimant return to Dr. Degge for-an orthopedic 
follow-up. ' . . •

©

On January 25 , 197.8 Dr,. Glubka, -a chiropractic physician, 
commenced, treating claimant with chiropractic adjustraents .
Dr. Glubka diagnosed a chronic lumbar and cervical subluxation 
and strain coraplicated by the altered spinal mechanics due to 
the surgically fused lower lumbar spine.

On June 26, 1978 Dr. Stainsby gave claimant a neurological 
examination and found that there were no functional elem.ents 
interferring. v/ith the examination ,• that the pain apparently 
was increased by sitting or standing in one position-bor long 
lengths of time and also by bending and lifting in a ^repetitive 
manner. Ke, found claimant to be obese and reccmjnended a reduc
tion diet ,with an exercise program and Williamis exercises.
He thought there was a possibility of a pseudoarthrosis at the 
L4-5 level but it was minimal and, at that time, not in .need 
.of surgical repair. He rated oerm.anent impairmient in che upper 
levels ofimoderate. ,• • •

Dr. Glubka, who continued to treat claimant, concluded in 
August 197 8 that his course of treatm.ent only gave claimant 
temporary -relief and recommended that claimant enrer the Spears 
Chiropractic Hospital in Denver, Colorado, where claimant would 
have available to.him the -intensive care and many forms of 
therapeutic treatment which was not possible to give claimant 
on an. outpatient basis. pr. Gl-ubka felt the. Spears - Hospital 
treatment would allow claimant, to'return to gainful employment.

• (On January 25, 1979- Dr. Degge. again exam.ined claimant 
and found pseudoarthrosis through the lunbar fusion at the 
L4-5 level!. He stated that the only way- to correct the pseudo
arthrosis would be surgically. -He recomimehded against refer
ral out of- state for chiropractic treatment and felt that only 
surgery could correct the pseudoarthrosis'^ Such surgery could 
be performed in the state of Oregon, He' felt that if the symp
toms became worse then surgery should be done.

dRS“656.245 provides for continuing medical services for 
conditions.resulting from an.industrial injury and the worker • 
is allowed! to choose his own attending physician-within the 
state of Oregon,-
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In this case claimant seeks 
The.'Referee found that the servi 
claimant obtain from the Spears 
provided in Oregon and, more to 
that surgery would be the only p 
doarthrosis at the L4-5 level wh 
mary problem. Inasmuch as 'Dr-. D 
practicing in the state of Oirego 
surgery can be perform,ed within 
that claimant's claim, for ou_t-of 
taken. :

out-of-state medical services, 
ces which Dr. Glubka recom.m.snded 
Center in Colorado could be 
the point, that Dr. Degge felt 
.roper way to correct the pseu- 
ich was claimant's present pri- ' 
egge- is an orthopedic- physician 
n' and it is obvious that that 
!the:.state the-Referee concluded 
-stare services was not well

The Board,, on de nov; 
findings and conclusions.

review, .agrees -wi-th the Referee's

ORDER
, The order of the Referee, dated April 11, 1979, is affirmed,

NOTICE TO.ALL PARTIES: This order'is final.unless within
30 days after the date of m.ailing of, copies of this order to 
the parties, one of the .parties appeals to. the Court of Appeals 
for judicial review as_ provided by;'ORS 656.298 . •

September 12, 1979WCB CASE NO,' 78-402
DO RENA JOHNSON,. CLAIMANT . - ' '
Bryan Peterson, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Request for Review'by Claimant^

Reviewed by Board Members Wilson,. P-hillips and .McCallis.ter
Claimant seeks Board Review of, the Referee's order 

which granted her 48° for 15% unscheduled back disab.ilicy; 
affirmed the employer's .April 3 ,: 1973 denial of claimant's 
claim .for aggravation and dismissed claimant's claim for additional medical expenses land premature claim closure.

'The issues before the Board on'review are claimant’s', 
entitlement , to additional medi.c.al. expenses propriety of the- 
employer's denial.on April , 3 19 7 8‘'of claimant’s claim.of
aggravation and extent of claim'ant's' permanent disability.

m
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Claimant is an IS-year-old 'high, school student who 
v;orked part time after 'school'^, a.s a laundry worker at a nursing. h|ome. She slipped 'and-foil'and. sustained a compensable 
injury toj her low back on June 1,;1977. X-rays viere taken 
which revealed Scheuerman's disease of the Ll-3 and-possibly 
T12. -Subsequently, claimant came'under the care of Dr.
Rusch, an; orthopedist', who diagnosed thoracolumbar-back 
strain, secondary tea lumbar back strain with pre-existant 
vertebral] abnormalities - (Schmorl’.s nodes) .

■ ■ Claimant was' examined by Dr.‘Crumpacker, a neurologist, 
who foundi no evidence objectively of neurologic dysfuction.
A nerve conduction study and EMG .of the right lower extremity 
both were! normal and Dr. Crumpacker felt the illness v/as 
compatible with a hysterical neurologic dysfunction of the 
lower extremities.

I
In August 1977, Dr. Wolgamott, a psychiatrist, examined 

claimant and.concluded she had a conversion reaction. On 
October 31, 1977, claimant was examined by the physicians at 
Orthopaedic .Consultants. They miade 'several diagnoses, all 
compatible with those previously made, and expressed the 
opinion that claimant should restrict her activities to 
light type work. They found no-permanent partial disability

as a-result of the injury but recommended psychiatric follow
up, They ■ found claimant was medically stationary at that 
time. , . . I .■'I ...

Dr. Rusch examined claimant in January 1978 and found 
her to bejmedically stationary; the back pain was due to 
thoracic lumbar back strain superim.posed on Scheuerman's disease arid the chronic lumbar back strain was of -the same 
varie-ty, Tie rated the permanent-partial disability as mild.

■ IOn January 4, 1978, a day after claimant had been- 
examined by Dr. Rusch, the Determination .Order closed the 
•claim 'v/ith an award of compensation • fo.r tem>porary total 
disabi-lity from June 1,-1977 -through October 11, 1977'and 
16® for 5%; unscheduled disability.

In February 1973, claimant came, under,the care of Dr. 
Cherry who, felt claimant had severe chronic back strain with 
possibly ah active destructive process in the back which 
'Should be Observed over several irionths in order to make- such 
a •determination-.- Claim.anf v;as seen by Dr. Cherry- a-week • 
later and complained that her legs had given away causing 
her to fall; also she had extreme pain-in her pelvis and 
left thigh'. Dr. Cherry hospitalized claimant for 17 days.
A myelogram proved,negative and Dr. Cherry prescribed a 
brace.
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On, March 31, claimant was involved in a car accident 
which caused her pain in her legs, ribs, shoulder, head and 
stomach! X,-rays of the thoracib.lspine showed no abnormalities 
and x-rays of the low back revealed it v;as considerably flat 
and that there was a destructiye .' process going on in the 
upper -lumbar vertabrae.

j ■ . . .

Dr. Cherry considered claimant disabled but could not 
give an accurate prognosis. It’was his opinion that claimant 
had not been medically stationary on October 31, 1977 and 
her condition had varied at different rimes since then. The 
carrier denied claimant's claim for'aggravation on April 3, 
'1978 on the grounds that it did not-arise, out of her June 1,
19 77 injury, ' ;

Dr. Cherry reported that the charges from. St. Vincent's 
^Hospital for-the FebruaryMarch 1978 hospitalization and his 
bill through May 15, 1978 v/ere reasonably incurred in the, 
treatment of injuries which-arose out of claimant's industrial 
injury, including the related fall on February 10,1978, • 
which she had reported to Dr. Cherry prior to her hospi.tali- . 
zation. ' •

1Dr. Wolgamott, saw claimant in August 1978. He .felt ■ 
she was suffering from conversion reaction due to a hysterical 
personality disorder and he recom..mended supportive educative psychiatric assistance to-help’ her mature emotionally.

Claimant testified that her back has gradually become 
worse and she' has constant-pain. She'also testified she 
continues to have weakness in legs and knees buckle occasion
ally, She stated that the car accident had caused her back 
to feel worse.- The claimant has Ipoked for work in various' '■ 
-places but has been unable to. find any type that would no,t 
have an adverse effect upon heir-back problems.

•The Referee .found t.he evidence clearly established that • 
claimant was medically stationary as of October 31, 1977'.
The physicians at the Orthopaedic Consultants' had found, her to be stationary at-that time' although they recommended a 
psychiatric follow-up. -This report was sent to Dr. Frank, a 
neurosurgon, who had examined' claimian't at the request- of her 
physician'. He concurred in the findings and recommenda
tions. Dr., Wolgamott also agreed that claimant's -condition 
was-medically stationary and-in January 1978, Dr. Rusch, 
claimant's treating physicianstated that he;Was basically- 
in agreement v/ith the report except- he felt claimant would 
have a mild degree of permanent partial disability. Only 
Dr. Cherry who did not see'claimant until February 4, 1978- 
was of the opinion that she'had not been medically station
ary 'on October 31, 19 77. ‘"He .based his opinion on the fact 
-that her condition had worsened and varied since that date 
but he did not support nis conclusions nor was he able to 
relate her present problemsto the _June 1, 1977 injury.
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• Claimant bases her claim for aggravation on the fact 
that her condition had worsenli-^d-dsince the last award of 
compensation because said condition caused her to fall in 
1978 when her legs buckled. The Referee found that claimant 
had comiplained about these problems from- the onset of her 
industrial injury but none of the doctors' who had examined 
and/or treated claimant was able to find any physical cause 
for such complaints. It was the consensus opinion that the, 
symptoms resulted from a. conversion reaction and there was 
no evidence that linked the conversion reaction to the 
industrial injury. The Referee concluded that Dr. Cherry's 
reports did not support a finding that claim.ant's condition 
had worsened since the entry of 'the Determination Order.

The Referee found that‘Dr, Cherry's care, of claim.ant 
was related solely to her pre-existing underlying disease 
which he described as an ongoing process and he concluded, 
therefore, that the m.edical, hospital and drug charges 
submitted by claimant were not the responsibility of the 
employer or its carrier.- .

• Based upon- Dr. Rusch's opinion that claim.ant had bus- • 
tained some mild permanent partial disability the Referee 
awarded claimiant an additional 10%, giving claimant a total 
award of 15% of the maximum for her unscheduled back disabil- 
ity. .

• The majority of the Board, on de novo review, finds the 
award for permanent partial disability to be on the generous 
side, however, the' Fund did not file a cross-appeal nor did. 
it 'file a brief, therefore, the Board assumes .that the Fund 
does not protest this, award. -•

The majority of the Board.agrees with the Re 
finding that the Fund's denial dated April 3, 197 
sustained and also that claimant's claim was not 
closed. However, the majority of the Board .finds 
Cherry's treatm.ent of claimant did relate to her 
injury; therefore, the medical, hospital and drug 
submitted by claimant were -the responsibility of 
The.majority of the Board further finds that the 
unreasonably delinquent in paying these charges a 
pay. claimant as a penalty an additional sum repre 
percentage of the total amount of such charges an 
claimant's attorney an attorney's fee.

feree's 
8 should be 
prematurely 
that Dr. 

industrial 
charges 

the F'und. 
Fund v;as 
nd should 
senting a-- ‘ 
d also pay

ORDER
The order 

modified.
of the Referee, dated February 2., 19 79 , is

779-



The- Fund is directed to pay the medical, hospital and 
drug charges submitted to it by the claim.ant and to also pay 
claimant an additional sum equal to 25% of ‘ the total am.ount, 
of•the■ medical, hospital and'drug charges for unreasonable 
resistance in the payment of said charg'es.

In all other respects, the. Referee's order of February 
2, 1979 is affirmed. ^ '

Claimant's attorney is -awarded as a reasonable attorney's 
-fee.for his services af.-.Board review a- sum equal to 25% of 
the additional compensation. awafde’d claimant by this’, order, 
•payable out of said compensation as paid,' hot to. exceed a - . ' 
maximum'of $100.

Board Member McCallister^ dissents, as follows:
I agree with the majority of the Board on all issues 

except .their opinion on the Board’s authority on review.
The Board concluded, after review'of the entire record, 

the Referee's finding that, the claimant has a residual 15% 
unscheduled permanent disability is not supported by. the. 
evidence. The majority of -the Board would not disturb the 
Referee's finding because- the respondent-ca-rrier did not 
cross, appeal on the issue of extent of disability and for 
the further reason the respondent did not file.a brief. .The 
majority holds that the, carrier's failure to cross appeal 
an'd/or file a brief limits-.arid restricts the Board's review 
only to that which the.appellant-claimant requested.

• I'do not interpret the Board's review authority and the 
scope of the,review’ so narrowly. Having found, as did the 
majority, that the evidence does .not support the Referee's 
finding on exten.t of unscheduled permanent disability, I 
would reverse and reinstate, .the Determination Order. . ORS ■ 
656.295 gives the Board broad authority to, review an order

of a R.eferee. The review can be requested by either (or 
any) party'and need only state:that a review is requested.
The review is de novo on the record. The "record"- is . that 
which has-been developed at the' hearing (s) before the Referee • 
plus such*- written or oraT argumen.t as- the. Board- may -receive. -

1 find nothing in the -statute which restricts the 
Board’s review after request , for:review has been received . 
from either (or anyone) of .the parties regardless- of _ such . . 
post-hearing writings as thei, Board may or may -ngt .receive.
On the contrary, ORS 65 6.295 clearly, gives the Board authority 
to af.firra, reverse, modify or -supnj.ement the order of the 
Referee and make such disposition' of the case as it determines 
to be appropriate. This action is to occur after a "review" 
of the re’^rd made at the hearing (s).

Q
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The Board is an administrative agency and is not bound 
in its hearings or its revic'.;'Process to the rules of evidence 
or, restricted by any generally accepted rules of procedure. 
There is nothing contained in the Board's Administrative 
Rules which could restrict the Board's scope of review.

! When one,reads ORS 656.295 together with ORS 656.29'3 
and compares these tv/o sections it becomes evident the 
intent is to miinimize the constraints of formal, legal 
procedures at the Board level_ and provide a simple mechanism 
for the Board to review and, when necessary, correct the 
orders of its Referees. This conclusion follows the general 
concept that the Board, through its review function, is to 
establish policy and provide direction to facilitate the 
adijudication of disputes under ORS 656...001 to ORS 656.990..

September 12, 1979WCB CASE NO." 78-3226
GENE NEVUE, CLAIMANT
Benton Flaxel, Claimant's Atty..
Jack Mattison, Defense Atty.
Amended Order On Review-

On August 27, 1979 the Board entered its Order on 
Reyiew in the above entitled matter. The Board modified the 
order of the Referee to the extent that it found claimant 
was' entitled to com.pensation for temporary total disability 
from March 9, 1976 through December 9, 1977, less time which 
claimant was gainfully employed, Wxhereas the Referee’s order 
had granted, it for the samie period of time less tim.e worked 
either for wages or for labor contributed.

,• The Referee had assessed a 10% penalty on the amounts 
due for the aforesaid period pursuant to ORS 656.262(8).
The Board agreed with the Referee's'assessment of the penalty, 
and inasmuch as the modification of the Referee’s order 
undoubtedly will result iri claimant receiving .additional 
compensation for temiporary total disability it is the Board's 
intention that the penalty of 10% apply on the additional 
amount as well.

Inadvertently, the Order on Review .omitted the.award of 
attorney's fees to which claimant's attorney was entitled. 
Therefore, the order should be amended by inserting after 
the first paragraph on page two of said order the following 
paragraph:
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"Claimant's attorney is av/arded as a reasonable 
'attorney's fee for his services at Board review • 
a sum equal to, 25% of. the additional compensation 
for temporary total disability■ which claimant may 
receive as a result of, j±ie'Board's Order'on Re-' 
view, payable out of said' compensation as paid, 
not to exceed a maximum'of $750.

#

•"It is■further ordered that Georgia-Pacific Cor
poration shall pay 10% o'f the am.ount- due for....
ten.porary total disability, required by this order 
as a penaIty pursuant'to'ORS 656.262(8)."

j! ■■

In all other respects the Beard's order should be 
reaffirmed and republished. ’

IIT IS SO ORDERED. • '

Seotember 12, 1979WCB CASE NO. j7 6-4 6p4
I

GEORGE RILEY, CLAItlANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant’s Attys;.
Keith D. Skelton, Defense Atty. 
Request for.Review by Emplpyer

Reviewed by Board Members Phillips and McCallister.'
« 11 . ^

The empl.oyer seeks review by the Board of the order of 
the Referee which granted claimiant an award'of permanent 
total disability effecti'v^e July’30, 1976 ; affirmed 'its de 
facto:' denial of claimant’s claim, for hearing loss and af-’ 
firmed its denial of claimant's' alleged cardiac conditions.

Claimant is 59 years of'age and was emiployed as a mill
wright for U. S. Plywood. . On February 24, 19'73 he slipped 
and fell on his tailbone. The diagnosis. wa-s contusion to 
coccyx. On that date Dr'. Sterni examined claimant 'and- felt he 
had a lumbar-sacroiliac strain.. By August Dr. Stem diagnosed 
a cervical strain. From- this in jury'claimant missed no time from work. [

j
On March 13 , 1974 claim.ant -sustained a-second injury to 

his neck. Thi.s' claim was accepted by the employer/carrier 
and made part of the first- claim'. '
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' In June 1974 Dr. Weinman, after taking x-rays, diagnosed 
severe degenerative joint disease ■,at C6-7; On August 1, 1974 
clai.mant was hospitalized for' neck pain, headaches and inabil
ity to control his extremities. While hospitalized Dr. Cam- 
pagna ,-examined claimant and diagnosed cervical headaches 
secondary to post-traumatic aggravation of degenerative cer
vical disc disease. In October 1974 claimant was re-hospitalized 
for traction. On October 11, 1974 Dr. Campagna performed a 
decompressive laminectomy 06-7.i

I Claimant v/as again hospitalized and on June 27, 1975 Dr. 
Campagna performed a discectomy with acrylic fixation. In 
September 197 5 Dr. Campagna said claimant was' improving and
was going to retire.

*I ' .I

I On December 19, 1975 claimant was hospitalized and 
had surgery to remove osteophytes.

Claimant was examined by DrSublette 
19 7 6 for ringing in his ears which cla,iman 
experienced for two to three years

on April 16,
: said he had

'or two to three years. 'lAn audiogram indi
cated symmetrical bilateral sensori-neural hearing loss 
which Dr. Sublette felt was most'likely due to normal 
aging and acoustical trauma.

!

I Claimant was' hospitalized from. June' 17 through June 
20; 1976 for chest and neck pain. He was short of breach, 
had range of neck m.otion limited to 50%. Dr. Campagna, 
at'that time, expressed the opinion that claimant was 
permanently and totally disabled from heart and lung 
problems.' Claimant's neck condition was stationary with
impairment .rated as moderate.

On July 30, 1976 a Determination Order granted claimant 
160° for 50% unscheduled neck disability and compensation 
for temporary total disability from July 22, 1974 through 
June 29 , .1076. , ' .

' On.September 13, 1976 claimant filed a claim for 
hearing loss from, acoustical trauma.

Dr. Williams wrote to,the carrier on October 28, 1976 
indicating' that claimant’s June 1976 hospitalization v/as 
for neck pain and severe headaches, job related and that the 
pain was quite se'vere’and most likely initiated claimant's 
angina.

On January 19, 1977 Dr. Rush examined claimiant and re
ported claimant's -angina was from coronary artery disease. 
However, Dr. Rush felt that angina could be brought on by 
pain which accelerates the heart rate and, elevates blood 
pressure. Hov/ever, he found no eviden.ce that claimant had 
suffered a myocardial infarction.
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On.March 1, 1977 ’the Orthopaedic Consultants examined 
'him. They found, claimant was drawing social 'security 
benefits. His neck condition' was stationary and. clairriant 
could return to his regular 'occupation with' limitations- on 
crawling and twisting. Total loss' of neck function from 
this injury was moderate. They found no relationship of 
the heart condition to his industrial injury.

On May 21, 1977 the employer/carrier issued a denial of 
responsibility for any neck,'head or heart problems.

I. -.Claimant appealed the denial of-May 21, 1977 and, af-ter 
a hearing, an Opinion and Order-dated April 26, 1978 ordered 
claimant's cervical condition suffered on February 24, 1973 
to be accepted. The Referee- took no action on compensation 
for the heart condition or the hearing loss.-

m

claimant was•hospitalizee 
mvocardial infarction. 'I on June 1978 after suffering

Claimant has ar^ 11th grade education with-past work ex
perience all in physical labor, 30 years as a m.illwright. • 
Claimant has sought no employment.'

. I. (The Referee found it was; unrealistic that claimant could 
sell his services to any employer and found him permanently 
and' totally disabled. The Refer.ee affirmed the denial of re
sponsibility for,any heart or hearing loss claims.

i *The Board, on de novo review, finds the denial of claim
ant's heart condition and'hearing loss must be affirmied as
claimant failed in his burden of oroof.

*I tThe Board further finds'Iclaimant is not permanently. and 
totally disabled as-a consequence of the comipensable injuries. 
Claimant has demonstrated no motivation and has sought .no em
ployment or any vocational assistance to return to the- labor 
market. The medical evidence- relatinc to the cervical spine 
is' consistent tha-t claimant's impairment of his cervical 
spine'is moderate. Consi dering'.the moderate impairment to
gether. with claimant's age, education, training and in the light of our finding of 'lacki!of motivation the Board finds an • 
award of 212° which is 85% unscheduled neck disability ade
quately compensates -claimant - for: his loss -of wage earning- capacity , • * ■ •

fThe Board further finds-' that' the medical evidence indicates 
claimant's hospitalization in June 19 76 v;as related to his neck 
condition. By report to- thejemployer/carrier dated October 28, 
1976 Dr. Williams so indicated and this report put the employer/ 
carrier on notice and is a valid claim for aggravation.
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The record con-tiains unpaid rriedical bills v/hich clearly re-
te to ' claimant ’ s neck condi?t-i:cn .and the Board 
oyer/carrier is responsible for such billings

finds the em- 
and their fail

ure to pay is deemed unreasonable.

The Board concludes that claimant is 'entitled to com
pensation for temporary- total disability from October 28,
19|7 6, the date of Dr. Williams' report, to May 27 , 19 77 , the 
date of the carrier's denia"!. Further, the employer/carrier sh|all pay to claimant 25% of said amount as and for a reason
able penalty for its unreasonable resistance to the paymient 
ofj compensation and an attorney fee to claimant's attorney, 
payable by the employer/carrder.

Upon review of the' entire record, the Board finds that the 
first issue on review presented by the emiployer/carrier, that is| that the two claim.s were lumped together which was an error 
going back to the beginning of the case, is without merit.

The second issue presented by the employer/carrier, the 
reijection of admittance of '-the Orthopaedic Consultants' report, 
the Board finds that report, dated March 8, 1977, was admitted 
as Referee's E:diibit 5.

ORDER
The order of the Referee, dated December -20 , 1978, is mod

ified.
The denial of claimant's claim for hearing loss and car

diac condition issued on May 27, 1977 is affirmed.
Claimant is granted an award of 212° for : 

neck disability. This award is in lieu of all 
granted to claimant.

:5% unscheduled 
previous awards

, I The employer/carrier is ordered to pay claimiant compensation 
for tem.porary total disability • from., October 2 8, 19 76 through 
May 27, 1977 and 25% of said am.ount payable as a penalty for 
its unreasonable resistance' to the payiment of com.pensation.

I The employer/carrier is ordered to pay all medical bills 
unpaid relating to claimant's neck condition as ordered by 
Referee Fitzgerald's Opinion and Order of April 26, 1978 and 
10%' of that sum payable to the claimant as a penalty.

I The employer/carrier is hereby ordered to pay claimant's 
attorney the sum of $100 as and for' a reasonable attorney's 
fee, pursuant to ORS 656.382.

785-



KENNETH- g’ WISECLAIMANT ' |, •
Michael H, Arant, .Claimant's A'tty.
SAIF, Legal Services., Defense^ Atty.
Own Motion Determination

SAIF CLAIM NO."^ DC 267527 SeDtember 12, 1979
m

Claimant sustained a compensable injury to his back and 
left leg on September 16, 1970 when a piece of steel plating 
fell and hit his back. The claim'was first closed on February 
12, 1971 and claimant's agg.rayation rights have expired.
The claim was reopened'in January 1972 for surgery..and 
closed on June 4, 1973 withy an;award equal to 35% unscheduled- 
low back disability. • :

■ i .
• On June 7, 1978 Dr. Thompson requested that claimant's 

claim be reopened for further medical treatment. Ke seated 
that claimant's present condition was- an aggravation of his 
1970 industrial injury. The claim was reopened by a Board's- 
Own Motion Order, dated January 12', 1979.

A lumbar myelogram was performed 'on January IS, 1979 
which showed a definite extradural defect at the L4-5-inter-- 
space. Dr. Thomipson recomjTiended a larainectomiy be done. Dr.
Van Osdel at the Callahan 'Cen'-ter felt that claimant would 
benefit' from .a program .or exercises. . He indicated that 
claimant was overfccusing on*,his physical symptoms -"but he 
continued to desire to do v/ork w-hich was too heavy for him. 
They did not recommend surgery and the Fund denied Dr. 
Thomp.son's request for surgery, based on the report from the 
Callahan Center. Claimant decided the •only thing he could do was return to Alaska .and- \i/crk as long as his back- would- 
allow him. ‘I. . '

IThe Fund, on August 9 , 1979, requested a determiination 
of claimant's present disabiJify. The Evaluation Division 
of the Workers' Comipensation'-Departmenr re commie nded claimant 
be-granted compensation for temporary total disability from; 
June 7, 1978, based upon thei Own Mot.ibn Order, through June 
14 , 1979 , the date claim.aht was released to return, to,'light 
work. 'll'’

The Board concurs. . !

ORDER
(

Claimant is hereby gran.ted compensation for temporary 
total disability from June 7| 1978 through July 14, 1979', 
less timiO worked. This av/ard is in addition to any previous 
awards claimant-has been granted. - . '

m
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WCB CASE NO. 
WCB CASE NO.- 
WCB CASE NO.

79-5013
h7j9-5014
79-5015

September 19, 1979

HUNNUM H. BOUTIN, CLAIMANT ’
John H. Bogardus, Claimant’s Atty.Sa!if, Legal Services, Defense Atty.
Order . -

On July 11, 1979 the Board entered'an O^n Motion Order 
Referring For Hearing the above entitled matter.

On August 3, 1979 the State Accident Insurance Fund, by 
and through one of its attorneys, requested•the Board to 
withdraw, cancel and hold for naught said order.

On August 15, 1979 the Board, after receiving a response 
to the Fund's request from claimant's attorney and being 
fully advised in the premises, concluded that rhe request 
made by the Fund should be denied.

f '?On August 28, 1979 the Board received a letter from 
Earl M. Preston, an attorney for the Fund, stating that 
since the Fund had received the Board's letter of Augusu 15, 
1979 which denied its request, that it had been furnished a 
copy of the letter from claimant's attorney, dated August 
16J 1979, to which was attached a report from Dr. Gilsdorf.

The Fund again requested that the Board give reconsidera' 
tion to its order and grant his motion of August 3, 1979.

The Board, having given due consideration to all of the 
reports supplied it, reaffirms its denial of claimant's 
request to v;ithdraw, cancel and hold for naught its order of 
July 11, 1979 which referred the above entitled matter to 
its Hearings Division to be heard on a consolidated basis • 
with 'WCB Case Nos. 79-5013, 79-5014 and 79-5015.

ORDER
I The request made oh August 31, 1979 by 

Insurance Fund that the Board set aside- its 
Referring For Hearing, dated July 11, 1979,

the State Accident 
Own Motion Order 
is hereby denied.
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ROBERT L. KORTER, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Gearin, Landis & Aebi, Defense; Attys. 
Request for Reiew by Employer '!

WCB CASE NO. 78-4179 September 19, 1979

Reviev/ed by Board Members Phillips and McCallister.
The employer seeks review by the -Board of the Referee's 

.order which remanded claimant's claim to it for payment of 
compensation, as provided by law, until the claim is closed 
pursuant to ORS 656.268; directed it to pay claimant compensa
tion for temporary total disability fromi April 17 throucjh 
May 11, 1978 and additional compensation equal to 25% of 
such compensation for temporary -total disability as a penalty; 
to pay claimant's attorney a fee of $200; the order also 
directed the employer to recalculate the rate claimant was 
paid temporary total disability after adding the'sum of $150 
per month to his salary, and‘tp pay claiuiant's attorney 
$3,000, in addition to the $200 fee previously awarded 
claimant's attorney. |

The issues before the Referee and, the Board are compensa
bility and the correct wage-upon which claim.ant's compensation 
for temporary total disability should be calculated.

Claimant is 44 years old' and has two years of college 
plus specialized technical training. tie v;as employed by the 
employer in October 1975 as a safety and health claims 
consultant. It was understood by claimant that he was to be 
furnished a company car as.a ipart of his salary and that he 
could use it for his personal use. '

The Referee found that during a span of approximately 
four years the employer's personnel, apparently in their 
Portland office,, had expanded from 11 to 150^ people and that 
many changes were made and hewiunits of departments and, in 
some cases, nev/ departments created. About mid-year of 197_7

claimant started to feel uncertain of his position witn the 
employer. He alleged that when things were going well lie was 
told to head up a certain unit, but when things were not he 
was told he didn't have any authority to do anything about 
it. In early 1978 he was accused of not working hard enough 
and was advised that there had been written complaints 
received about his work, although neither a memo nor any 
letter was ever showed to him.
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In June 1977 claimant went on a vacation. When ho 
returned his entire work. area-.?had been changed and he had 
been moved to a small office, lost his secretary, and was 
told that he had a new supervisor. This information was gi^ven to him by the new supervisor. Claimant ordered new 
business cards because his job title had been changed but 
there was a delay in getting them printed and apparently no 
one had the courtesy to discuss the matter with claimant.

Claimant becam;e very , upset an’d was seen by various 
physicians because he felt he was on the verge of having a 
he'art attack. One of the doctors believed that it was a va^sovagai reaction which another doctor interpreted as a 
psychophysiological reaction.

In April 1978 claimant's symptomatology suddenly in
creased and his condition was diagnosed by his treating 
psychiatrist as an acute adjustment reaction of adult life 
wijth agitation, depression and psychophysiological mianifes- 
tations. Kis treating physician, Dr. Summers, expressed his 
opinion that claimant's current symptomis had a direct relation
ship to his employment.

10,
Claimant has 
1978 he filed

not v/orked since April 
a claim and received a check

17, 1978. On May
for tem^porary

total disability on May 23 which paid him. from. May 11 to May 
24', 1978. Paym.ents for temporary total disability were 
timely made up until June 16 , 1978 when the emiployer denied 
the claim.

The Referee found that the claimant had feelings of 
anxiety and depression, that he had difficulty sleeping and 
was unable to concentrate. He found that claimant was 
constantly pre-occupied- with thoughts regarding his job, 
according to the history he related to' Dr. Summiers in May 
1978. The Referee concluded that when claimant had returned 
from his vacation in 1977 and found the situation substan
tially changed he was advised by the new supervisor that the 
new situation was going to remiain and that claimant could 
either accept it or resign.

^ The Referee also found at che time claimant was hired 
he was told that the company automobile which was for his use| would be considered as part of 'his salary. Claimant 
con|tended that the value of the car which he used was eoual 
to $150 a m.onth. The em.ployer did not agree that the .use of 
the! car was a part of claimant's salary but did agree that 
its value was equal to $150 a month.
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The Referee concluded that claimant was credible and 
that although other persons might not have reacted the way 
claimant did under the circumstances claimant did so'react.
The fact that claimant m.ighf'haye had a pre-existing, tendency 
of moments, of anxiety or depression does not preclude him 
from his entitlement to compensation because the employer accepts the employee as he isi ■ : '

IThe Referee determined that the opinion expressed by 
Dr. Parvaresh, a psychiatrist> could not be given any weight 
because some of the conclusions he-reached were based upon 
matters not in evidence. He concluded that claimant had 
fully m.et his burden of proving that his psychiatric condition 
was compensable. He also concluded that the sumi of $150 
should be included in his salary for the purposes of calculat
ing -the correct rate of comipensation, for temiporary total 
disability. ■ | '

I - ' , ,

-The Board, on de novo review, finds that claimant has 
failed to establish a medical' causal relationship between 
his work activities and his current symptom.s. -Although Dr- 
Summers, claimant's treating 'physician, had diagnosed acute 
adjustment reaction of adult ,'li fe ■ with agitation, depression 
and physiopsychological manifestations and e>g)ressed his opinion that such symptomsi had a^'direct relationship to his 
employment, he also, stated that he .-had no way of knowing 
whether or not claimant's allegations were true. In one of 
his chart notes Dr. Summers■commented: ". . . would consider
this to be job related (but not necessarily caused by job)".

' ■ 1 .

Claimant is contendinc that his job situation was such 
that it produced a compensable psychological disease. There 
is no evidence claimant has ever sustained a physical•injury 

his person on the job., therefore, the rulings handed down 
the Court in Pattitucci vJ Boise Cascade Corporation,•8 
App 503

to
by
Or
do

1972), and Hargins SAIF, 34 Or App 311 (1978
not apply. In Hargins the|[Court said:

"To be. compensable, it is not necessary that 
the neurosis be caused by claimant's indus
trial injury. It is enough that the -neurosis is now exaggerated to a|degree which would 
not have occurred but for her • injury."

#
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ORS 656.802 provides that the worker be exposed or 
subjected to a disease during’.^tJne worker's period of employ
ment, that he is not otherwise exposed to in everyday life. Cllaimant alleges that in his case he was exposed to a work 
environment that was completely intolerable and that the an^xiety and stress he experienced within that environment 
wa's unique and soimething that he was never exposed to’in the 
course of his everyday living. Claimant had been promoted on mo|re than one occasion and ..received two pay increases and 
would have been entitled’ to a third increase had he remained 
on the job,

•The evidence indicates that claimant was apparently 
dissatisfied with the, way the employer dealt with' him in 
relationship to the reorganization of the claim department 
and that he was not told why the reorganization was necessary 
and was not given the official title he felt he was entitled 
to' have.

Dr. Parvaresh examined claimant'and felt that claimant 
created his own problem,s; he stated that he could r.ot truly 
answer the question of v/hether the current oroblemis v/hich 
claimant had were caused by his working environmient.

Claimant had prior problems v;ith stress and anxiety, he 
also had hypoglycemia and mild diabetes. When exarained by Dr! Saddoris on September 7, 1977 claimant was found to 
have, among other things, reactive hypoglycemia and hypothyroid
ism and Dr. Saddoris stated that claimant exhibited signs of 
fatigue, weakness and depression which were classic symptoms 
for the organic conditions.

The Board concludes that the Referee erroneously found 
claimant's claim to be compensable. , The Board finds that, 
although the claim v/as ultimately denied on June 16, 1978 
and compensation -for temporary total disability was paid 
from May 11 through the date of the denial, nevertheless, 
claimant was entitled to receive compensation from April
the
and

day last 
that the

17,
worked, to June 16,1978, the date of denial, 
failure by the employer to pay claimant any 

compensation until May 23 constitutes unreasonable delay whi^ch subjects the employer to-.penalties and payment of 
attorney's fees.

The Board agrees with the :.';.mclusion reached by the 
Referee that the $150 should be included in the calculation 
of the rate claimiant should be paid -temporary total disability 
benefits.

ORDER
The order of the ReOoree, dated January 10, 1979, is 

modified.
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The employer is not required to pay the sum of $3,000 
to claimant's attorney as andifor a reasonable attorney's fee- ' r !.

The denial by the^ employer and its carrier, -dated June16 , 1978, is approved- , j-

The balance of the Referee's order is affirmed.

September 19, 1979•SAIF CLAIM NO. , SC 395830
il

DONALD NOTT,' CLAIMANT 
Myrick, Coulter, Seagraves ' Sr Myrick, 

Claimant's Attys. ,j
SAIF, Legal Services, Defense Atty,
Own Motion Order !

On August 20, 1979 the Board received, by and through • 
his attorney, a request for it to exercise its ov;n motion 
jurisdiction pursuant to ' ORS' '656. 278 (1) and reopen .hrs claimi 
for an industrial injury- suffered on September 18, 1972. 
Claimant's claim was initially closed by a Determination 
Order dated February 2 , 1973'which granted claimant compensa
tion for temporary total disability'only. Claimiant's .aggra
vation rights have expired.

The petition for own motion relief recites that claimant 
also suffered an industrial injury on December 31, 1976 
(SAIF Claim No. PD 202595) which was accepted and closed on 
March 16, 1977. Claimant also filed a claim on October 7,
1977 for another industrial injury (Claim No. WE’ 11404) . All 
three of the injuries were to claimiant's back. The petition 
recites that the medical records of the 1976 and 1977 injuries 
refer to the original injuryjas the cause of claimant's 
current complaints and heed for medical care and treatment.

Attached to the petition were the claimi for the September 
1972 injury, the medical reports relating thereto and also 
medical reports relating to examinations of claimant by 
various doctors in 19 7 8.

On August 27, 1979 the State Accident Insurance Fund 
was informed by the Board that claimant had requested the 
own motion relief and was asked. to»advise the Board of its 
position thereto. The request had indicated that copies of 
the petition and the supporting documentation had been 
furnished to the Fund previousIv.'
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On August 29, 1979 the-Fund responded, stating that it 
found nothing in the ruedical reports submitted in support of 
the petition tor own motion relief which related claimant's 
present problems to his 1972 injury; furthermore, that there 
had been two injuries to claimant's back after the 1972 
injury and, based upon the present medical information, the 
Fund v;culd oppose reopening of the claim.

The Board 
finds that, bvi 1there were at. clUimant still 
whiich relates 
inljury is the
27
re

, 19 7 8 e.xami 
lationshiD o

undetermined a

, after reviewir,-: t;he medicals furnished, 
admission of th'..; claimant in his petifion, 
least two interveriing incidents for which 
has rights. Also, the only m.edical report 
claimant's present condition to the 1972 
report from. Dr. Carnpagna, based upon his June 
nation of claimant. It states that: "the 
f the present symptoms to.the 1972 injury is 
t this time."

The Board concludes that the claim.ant has failed to 
sh(DW that his. present condition is directly related to his 
19j72 injury and that it represents a worsening of said 
injury since the last arrangemient and award of com.pensation 
Therefore, the claimant's request for own motion relief 
received by the Board on August 20, 1979 should be denied.

'IT IS SO ORDERED.
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WCB CASE NO 77-1741 September, 19, 1979

•JAMES OHLIG, CLIAMANT
Burton J. Fallgren, Claimant's Atty.
Souther, Spaulding, Kinsey, .i
Williamson & Schwabe, Defense Attysi 

Order ! > • ‘

On August 31, 1979 the Board entered its Order on 
Review in the above entitled matter-. This order set aside 
the carrier's denial/ orally made at the hearing, of r-aspon- 
sibility for claimant's;back .problem and remanded claimant's 
claim for that problem to thei employer and its carrier to be 
accepted and for the payment’bf compensation, as provided by 
law, commencing January 10 , 1:975: and until the claim is closed pursuant to ORS 656.26:8., It‘awarded claimant addi
tional compensation equal to ;25% of the compensation due him 
from December 20, 1977 to August 25, 1978 as a penalty for 
unreasonable delay in the payipent of compensation. I c also 
affirmed the Determination, Order dated February 25, 1977 
which related solely to compensation awarded for loss of 
claimant's right foot and awarded claimant a attorney's fee of $1,000' for‘Iprevailing on a 
at both the hearing and'Board review levels, 
employer and its carrier. j ■ . ' !

reasonaDle 
rejected claimi 
payable by the

On September 6, 1979 the Board received from the employer/ 
carrier, by and through one- of rheir attorneys, a Motion to 
Reconsider'the aforesaid Order oh Review. The motion stateu 
that penalties we.re improperly assessed and s.hould be res
cinded; that if claimant's back conjdition v;as found to be 
related to the industrial' injury, [then both the back condition 
and the right foot condition, as related conditions, should 
have been remanded to the carrierJfor closure, and finally 
that claimant had failed to meet his burden of proving by a 
preponderance of the evidence that his back condition was 
related to the industrial injurv.'

The Board concludes, after reading the brief filed in 
behalf of the employer/carrier in support of the afores.iid 
allegations, that it will bejin'.the best interest of all 
parties concerned to grant the- motion, set aside its order of August 31, 1979 and allowj claimant, by and, through his 
attorney, to file his brief''in' response to the mcotion. 
Claimant shall have 20 days'’from'the date of this order 
within which to file his brief.
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ORDER
i f'-The Order on Review, entered in the above entitled 

tter on August 30, 1979, is hereby set aside and this 
matter shall be held in abeyance until such time as the 
Board receives claimant's brief in response to the employer/ 
carrier's brief and is able to give full consideration to 
the arguments presented both in behalf and against, said

At .that., time the Board .w;Motion for Reconsideration..
its Order on Revicw‘."from which either party shall be

ORS 65fc.298.
enter
entitled to appeal pursuant to

WCB CASE NO. 78-7667 September 19, 1979
GARY L. PIKE, CLAIMANT
John C. DeWenter, Claimant's Atty.J.|w. McCracken, Jr., Defense Atty.
Request for Review by Emtployer

Reviewed by Board Members Phillips and McCallister.

The employer seeks Board review of the Referee's order 
which granted claimant an award of 60° for ^40% loss function 
of his left.forearm and an award of 15° for 10% loss function 
of his.right forearm. These awards were in lieu of the 
award made by the Determination Order, dated September 6,
1978.

Claimant was employed by VJeyerhaeuser as a forklift 
Jariuary 9 , 1978 lifting created problemsoperator 

with his
and on 
hands.

On January 16, 1978'Dr. Schachner,' an orthopedic surgeon, 
had reported that he felt claimant, on a clinical basis, had 
a classic carpal tunnel syndrome, bilaterally, and to rule 
oui: that it was not traum.atically induced as a result of 
claimant's-work history as a laborer, he intended upon 
claimant's admission to the hospital for cecom.pression of 
his right carpal tunnel also to do a diabetic as well as 
rheumatoid panel. On January 18 Dr. Schachner performed a 
right carpal tunnel decompression and on February 15,' 1978 
he jperformed a left carpal tunnel decompression, along with 
a ganglion resection from the left thumb.

Claimant was released for work on April 24, 1978.
On June 26, 1978 Dr. Schachner stated that he believed 

claimant v;as physically fit to operate a power stee.ring lift 
truck, however, claimant was compiaining of soiae sv'/eliing at the| base of his thumb which he was unable to demonscrate to 
the doctor.
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On August 2, 1978 Dr. Schachner reported that claiinaht offered,'no complaints compatible with his prior symptoms of 
carpal tunnel syndrome; he'had full range of wrist motion 
and there were no objective.'.physical findings -remaining in 
evidence. Dr. Schachneriwas' unable'to explain claimant's 
subjective coniplaints and ' fel,t: that claimant's condition was stationary and the claim couid be' cJ.osed.

; ni ; . '
On September .6, 1978 a' Determination 

claimant compensation for time loss and 7 
function of the left forearmV-A'' '■ •. ..ji ■ ■ •

#

Order 
5®

awarded 
or 5% loss

Claimant was seen by Dr.''McMa±)b'who., on October 2,
1978, referred claimant to? Dr':Freeman with the following 
note: '’Severe tendinitis To see ^orthopedic surgeon No work 
til [sic] then". Dr. Freeman,', exami'ned claimant on October 9, 1978 and reported , to Dr'.';'McNabb • tiiat he had ruled out • -• 
ulnar neuropathy, tendinitis au:d thoracic outlet syndrome, left upper extremity. Claimant.could’ continue on light duty.

• * < ‘ '

On November 18, 1978 Dr.^Freeman was unable to explain 
claimant's symptoms nor cpiil;'^, neurologicaldefect and he sent claimant tol'see'pr. Karasek, a neurosurgeon, 
who also v/as unable to firid any.ir’hing wrong v/ith claimant.
He'mentioned nothinc about.•tendinitis. Dir. Schachner, who"• .••'•’Iffy?;had performed the two surgeries>■ and-,[had, treated claimant 
from January 1978^ to Augus t-- 19 ^3 'had never mentioned anything 
about tendinitis. Claimant'wast,released to work on November 8, 1978. ^ ^

On April. 11 , 1979 a Second Determination Order awarded 
claimant additional compensatidnl for time loss but no addi-' 
tional compensation for"permanent'.partial disability.

On April 16, the day before the hearing. Dr. McNabb 
advised the employer that it'jwas his opinion that claimant '
had tendinitis, at ].east, ofj't.he left forearm, and, by history, of the right forearm"which^seemed to be aggravated 
by heavy lifting and repeated gripping, using his hands. He felt claimant would be employablel'-if that type of • repetitive, 
work was eliminated. Two; days "iater*, Dr. McNabb wrote claim- - 
ant’s attorney, stating ’that-w^i^n; he saw claimant on April 
18,' it was, his assessmGnt'’that'YOlaimant had flexor tendon 
swelling and pain mid-forearm and' recurrent tendinitis, 
seemingly relating to cutting ' woovi'-:' Claimant testified he 
had numbness in the 'palm of the..’left hand and base of the 
thumb and fingertips. 'Hisfle.ft wr.ist. swells.

t, r j i
Claimant testified he had beenjgetting firewood fc 
for two months on the weekends.which includes usi

or his
folks15-pound chainsaw, an axe’, > he-; loads ’'wood and splits it.

c and used a’'posthole digger to bullClaimant does yardwork 
fence.

ing a 
d a
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The nurse for Weyerhaeuser testified, using her chart 
notes, that between June _;-27(?^'2n%;Deceraljer 6, 19 78 she checked 
claimant's arrriS for swelling once to' twice .a shift every 
other day or so and never observed any swelling.

! ■ ■ -The Referee found that claimant's wrists became painful 
intermittently, that the left forearm v/as worse than the rilght forearm and that there was loss of grip resulting in

f weight. Prior to 
ten curls with 120

inability to curl more ithan,:60 'pounds of 
th‘e injury claimant had^^b'e’eri able^'to'do. 
pounds. He found that claimant could engage'in activities on^ly with an allowance for frequent interruptions to rest.
He' found that claimant no longer • played--the guitar but he is

A recent episode in 
deer 200 feet out of

able to carry his rifle and hunt deer, 
which claimant attempted to haul a dead 
a steep canyon caused him pain and swelling in the left 
wrist.

■ The Referee found that claimant was able to take a job 
in the mill if offered but that it would cause him problems 
to return to a job as heavyi^as his; previous job driving the' 
forklift and tying dov/n loaSs. Claimant has applied for 
unemployment corripensa tion bene fits - and, in doing so, has ■ 
stated in w'riting that he is willing and able to .work.

The employer•states that the-tendinitis was caused by 
the wovod chopping episode and that claimant's claim was 
confined to his carpal tunnel syndrome. The Referee, found •’ it I appropriate to regard evidence of loss of use and function 
present before April 14, 1979, the date of the wood chopping 
incident, as relevant in assessing permanent loss of use 
resulting from the compensable injury .for which claimant ■ 
•filed his claim on January 23, 1978. He stated that no 
att-empt would be made to sort out what results from tendinitis or |the ganglion cyst or to rule on the compensabj.lity of 
either.

He found,that the witnesses testifying in claimant's 
behalf v/ere credible and that their testimony indicated that 
claimant has had longstanding difficulty with his v/rists, 
particularly the left one.

had
Based upon the evidence, tne Referee concluded claimant 

suffered disability to both of his v/rists through loss 
of motion, loss of grip strength, minor loss of sensation in the| left arm and moderate loss of reserve capacity. He 
increased claimant.'s award for loss function of his left arm 
from 5% to 40% and granted claimant an additional award of 
-10% for loss function-of his • right-fore'armr .. "...
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The Board, .on de novo review, finds that the medical 
evidence does , not' justify an award equal to 4n%.'of the max
imum for the left forearm. The award which the Referee 
granted claimant' for--loss function of his right- forearm rep
resents a proper assessment of the- loss function of that

Claimant contends that he.has substantial loss of 
motion, however, Dr.. Schachnef,,...in.. nis .closing- examin^-i tion. -. - 
of August 2, 1978, stated that claimant had full range of wrist, motion. It., is .true that!iDr!' Mcflabb -diagnosed-tendinitis 
but the .two, specialists to -whom' Dr.’ll'McNabb referred claimant, 
fail.ed to support this diagnosis!' •' . - - . ,......

Based .upon the medical. reports from-Dr. . Schachner , ..-who 
performed the two surgeries ahd treated claimant for approx
imately eight months. Dr: Freeman and Dr'. ' Karasek, the Bo.ard 
concludes that-claimant retains ‘SOoiluse of his left forearm 
and would be adequately compensated by an award of. 20% for. ,
the Iqss - function of that arm- 
right forearm is adequate. • | '

,'i'he av;ard of .10%. for the

m

ORDER'
The order .of the Referee, dated’ June 7, 1979 , is modified,
Claimant is awarded 30.^ of a m.aximum of 150° for 20% 

loss function of the left for,earm.'- This award is in lieu of 
the award granted claimant for loss function of his left arm 
by the Referee's order which ^in'ali other respects is affirmed,

#

V7C3..CASE NO. 78-4 8 7 2, September, 19, 1979
LYRIS REAM, CLAIMANT ' . •
Emmons, Kyle, Kropp f* Kryger, . •

Claimant's Attys. • •
SAIF, .Legal Services, Defense Atty.
Request for Review by Claimant •

Reviewed by Board J-Iembers Phillips and McCallister.
Claim.ant seeks 'review by the Board of the : Referee' s 

order v;hich approved the denial by’ the State Accident Insur
ance' Fund on June 7,-.-1978- of'. claiman.t' s • .cla'i-m • for -a -1^-ft-hip- 
prcblem. ' , ' '

m
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In, August 1977 claimant and her husband were employed 
as the managers of the Frontie’f: Motel- and, as such, were 
responsiole for maintenance and housekeeping. On September 
11, 1977 claimant and a maid were, cleaning a' room 
m.otel and, 'as they v/ere leaving, claimant fell down 
three stairs onto asphalt paverr:ent, landing bn her back and 
twisting her,left leg. Claimant's husband, who was working 
nearby, heard claimant scream and ran over' and found he.r ■’ 
ly|irig on the 'ground. Bqtn-. he andf'the mmid'helped claiman't 
get onto her feet and she w'as immediately taken' to the 
Veteran's Administration Mbspital where she gave a history 
ofj falling down several stairs and hurting her left hip. ' X- 
rays revealed no abnormalities;-the aiagnosis was a small 
muscle tear. Claim.ant was advised' to rest-and was, given a 
prescription for Tylenol III. ' According to the' testimony of 
■the’bookkeeper for tlie motel and the maid, claim.ant did not 
work for approxim.ately three days after the accident and, in 
addition, the bookkeeper testified. that for approximately a 
week'after the accident claimant was "packing’herself in 
ice". ' ■ ■

■i7 •
From’ September 11, 1977 until'March 28 , 1978 claimiant 

was seen on several occasions at the Veteran's hospital 
regarding episodes of epigastric pain, bilateral flank pain 
with left spine tenderness, vomiiting and diarrhea. The 
diaanosis w’as m.ade of viral gastroenteritis. She was also

seen at the hospital suffering abdominal pain radiating into 
her lower back and occasional discomfort in her left hip. OnjMarch 28 , 1978 claim.ant was still complaining of left hip 
pain which she related, by' history, to her fall of September' 
1977. On that day, while claimant was waiting in line to 
check into the orthopedic clinic, she felt lightheaded and, 
according to the Referee., passed out. Claimant gave a 
history of falling that morning and in jufi'n'g' her left leg 
anc fal

hip and, according 
1 at the clinic had

to the Referee, thought that "the 
injured it worse".

On April .6, 19 78 claimant 
turn referred cl.aimant to Dr. 
O'Shea advised claimant to fil 
did and signed on April 7, 197
her
she

.left hip. and ba.ck complain 
had had on September .10 or

examined by Dr, Vessely on Apr 
her'problems to an on-the-job 
Dr. Vessely- believed claimant 
bursitis which he could not' st but| thought it v;as actually a 
aging and dete ri.ora tion.

was 'seen by Dr. O'Shea who in 
Vessely, an o'rthopedist. Dr.
1 out a Form 801 which claimant 
8. She stated the.reon that 
ts were related to the fall 
11, 19 77.* Claimant v/as 

il 12, 1978 and she related 
j.njury of September 11', 19 77. 
had a greater-trochanteric ■ - • • 
ate was related -to'an injury 
condition developing with
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Claimant continued workin'g 
the end:of April 1978 when she 
months While in Florida' she s- i

at the Frontier Motel until 
moved’ to Florida for two . 
aw .p'r’:' Kerr on May 4, 19 78

complaining of low back pain radiating to her left lower
extremity which -she related tc- the^Septeiriber 11, 1977 acci
dent. Dr. Kerr's original ^impression was that o'f lumbar 
radiculitis involving the * left'paracentral area and mild •. - 
osteoarthritis of the lurribar spine ,’’ pre-existing claimant' s 
accident of September 1977. He gave claimant' medication and 
instructions for back exercise's D'r. Kerr planned to hospital
ize-..claimant if she did not ^ improve- wi-th conservative treat
ment i In May claimant wrote ^several letters to the. Fund relating to the-acceptance, oftjher claim which the Fund, 
stated it was investigating'.

On-J-une 1, 1978 the Fund'denied claimant's claim-for 
left hip problems on the grounds' that there was insufficient 
evidence that an injury o.ccurred while claimant was employed at the Frontier Motel or .thatj the 'condition for which she 
sought medical care was a direc.t-result of.her work activity 
and, furthe.rm.ore, that claimant- had'not filed a claim within 
30 days as required by statute. ' ’

Claimant was last seen by Dr. Claimant left Florida and micyed' to Kerr on June 
Alabama and

12, 19 7 8 
hen -to

Duff and Dr. Crawford and was 
University of Oregon Health'S

Indiana and finally moved back tO' Portland and has lived 
there' since. " 'I '

Upon her return to Portland plaima-nt was seen by. Dr.
examined by the doctors at' the 

iciences Center. All of the
medical evaluations made ..after ‘ claimant' s return to Oregon were based upon claimant' s 'hijs tory j of her September 11, 1977 
fall. Dr. Duffy who examinee claimiant in December 1978 , 
found-'that she had mild to moderate’ disability-and related- 
it to her work injury. Ke said‘it would probably preclude 
claimant from, any type of work*-requiring lifting, bending or 
prolonged sitting. . ...

The Referee, found that since claimant, filed her claim, 
in April-1978 she has consistently related her back problems 
to .the September 'll, 1977- incident and that the evidence 
does not support-a finding that, they ^are attributable ' to - 
'this incident. The Referee aid, not'do’ubt that claimant fell 
or had some. incident on th,at]| date'-, but found. no- evidence 
that claimant had sustained'’anyi type of permanent ^damage a; 
a result thereof. ’I-
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The Referee found it was not'until April 1978 that 
aimant really began to dnaye^*"li)ack _■ problems ; the variou.cl

problems
in

for which she was seen' at the VA Hospital apparently,
the opinion of-the -Referee,-were not work related and the 

ba'ck problem was attributed by Dr. Vessel'/ to bursitis.. The 
doctors who later examined claimant attributed claimant's 
back problems to■the September 11, 1977 incident primarily 
basing their opinion on the history which claimantrrelated 
.to them.and which was found;by Dr.^^-gVessely to be no't too ■ 
accurate. " -

The Referee found . that . claimant's testimony v;ith regard 
to the September 11 , 1977 -incident differed from, that of the 
eye witness, the maid, whom she found more credible than 
claimant. Because of such inconsistencies and the fact that 
claimant had been diagnosed as a hysterical personality who 
sought frequent medical attention, the Referee'distrusted 
her testimony that she. had continued back and leg problems 
from SeptemiDer 11 , 1977 forward. The Referee ■ concluded 
claimant had failed to carry her burden of establishing by a 
preponderance'.of the evidence that she had sustained a 
compensable injury.

The Referee further' found that the Fund had been p^reju- 
diced by claimant.'s not- filing a timely claim because claimant 
had moved from.Oregon and the Fund could no longer have her 
timely examined by a doctor of its choice, and "because the 
employer had moved from the state of Oregon". The Referee ci-t:ed Satterfield v. SCD, 1 Or App 525 (1970) .

The Board, on de novo review, finds that claimant did 
suffer a compensable injury to her left hip on September 11, 
1977 when she fell while working for the Frontier Motel.
The Board further -finds that although claimant had not 
personally filed a notice-of her claim within 30 days after the| September 11, 1977 accident, her claim is not barred, 
because her ^employer,- Frontier-Motel, had knowledge of the 
injjury and, furthermore, -there was no prejudice to the -Fund 
or |the employer as a result of her. failure to receive timely 
notice. Mr. Parrett, one of the pa.rtners who owned the 
m.otel, had an office at, the motel and handled the• day-to-day , 
operations of the motel itself-. ^According to the testimony 
of claimant's husband on the cay, after the injury, he inform.ed Mr.' 
had

Parrett of claimant's accident and'of the fact that she 
been taken- to the hospital. This testimon.y is corrobor

ated by the testimony of tl'ie bookkeeper of the motel, who 
further testified that between September 11, 1977.and. April 
7, 1978 she .regularl'/ had conversation with Mr. Parrel i-. • 
concerning claimant's back and hip condition and had advised him|that claimant was having a great deal of difficulty 
moving around.
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Claimant also contended that th 
had not: been prejudiced ,by any lack' 
Board finds- this contention'well, tak 
the ruling of the Court-of Appeals-i case, the Court ruled that the'-emplo 
establishing that any late, filing; of

e Fund and the employer 
of timely notice.' The 
en. The Referee cited 
n Satterfield. In that
/er-had -the burden of 
a claim for workers' 

compensation was pre j udicial • and 1 tn.at since the employer had
s claim that it had been 
ling, claimant’s failure 
cused pursuant to ORS

offered no evidence in support' or: its
prejudiced by claimant's untimely fi 
to file notice within 3C davs-fwas ex 656.265 (4) . : ' : '

The Board finds that in idiis case the Fund has-offered 
no evidence that it has been prejudiced, by any. untimely 
filing. Also, inasmuch as both the!Fund and the Referee 
were of the opinion that -claimiantfs injury was not compensable 
it is reasonable to believe that claimant had good cause 
prior tO'April 1978 for being''unCertain as to the com.pensa- 
bility of her accident and''therefore, her actions in not 
filing notice prior to that date was .not unreasonable.Wilson V. SAIF, 3-Or App’ 57 3. ' ^ .

With respect ’to comioensabi I i ty of claimant's injury, 
the Board finds that she' has proven by. a preponderance of the medical-'evidence that'-her lov; back, hip and left leg 
symptomiS were significantly contributed to by her accident on September 11, 1977. The Referee! had found claimant's 
testimony was not credible based'onuthe fact that Dr. Vessely 
had found claim.aht's medical history was inaccurate and that' claimant's testimony regarding'the accident of September 11, 
1977 was. inconsistent. ,The’B(Dard. finds that Dr. Vessely in 
his report stated that, "It’is -quite difficult to get a 
complete accurate medical 'history. . I feel that she 
started her treatment at the VA, she should -continue'there, 
as .they, have followed her.'.from the- beginning. I do not have 
any-of these records at’this time.";' Claimant contends that 
it is difficult to undersland; how Dr. . Vessely could- determine 
that claimant's medical history ^was inaccurate when he did 
not even possess any of her prior medical reports. -The 
-Board agrees. ' i ' • .. . - -

Both claimant and her hu 
had fallen on her'back after 
this incident occurred on'Sep 
testimony to the contrary was 
tliat claim.anf had fallen on-’c 
.to the ground and landed on h 
of the fact that the maid was 
one month after the accident:;i 
action 'taken by claimant's hu 
the motel.

stand testi'fied that claimant 
tripping on some steps and that 
tember 11-, 1977. The only 
• given, by -the ' maid who stated 
he?steps but she had .not fallen 
er 'Da'ck. The. Board takes note 
released--from work approximately 

occ'urred a-s a result of an sban^’on behalf .of the owner of

#

m
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Dr. Kerr, in a report dated Decerrsher 6, 1978 , stated 
at the 'fall which claimantvKacK.bn" September 11, 1977 could
ve caused a herniated disc resulting iri her present symptom 
radiculitis involving the lower left extremity and that 
was, therefore, medically probable that her fall v;hich 

she described on September'11, 1977 could have produced her 
present symptoms. ' • • ’

Dr. Duff, in his report of December 26, 1978, 'based on 
hi's neurological findings V'concluded :

"Lumbar disc injury, secondary to-work injury of 
September 11, '1977. '
"This lady does have early neuirologic findings and 
quite persistent pain, which would indicate a 
chronic disc injury, although probably not a 
true.disc rupture."

The accuracy of these two opinions was confirmed by a myelo
gram performed a.t the University of Oregon Health Sciences 
Center which revealed evidence of disc protrusion at the L5- S1I level and midline with' a narrowing of the L5-S1 disc 
space.

The Board concludes that claimant has suffered a compen
sable injury and that her claim, therefore, should be remanded to|the Fund to■be accepted. The Board further concludes that 
the Fund has not been prejudiced by claimant's failure to 
file a claim for her September 11, 1977 injury until April 
7, 1978. , - .

The order 
reversed. o;

ORDER

the Referee, dated April 9, 1979, is

Claimant's claim for a compensable- injury sustained on 
September 11, 1977 is hereby remanded to the employer and. 
itS'carrier' to be accepted and for the'’payment of compensation, as |provided by law, commencing on September 11, 1977 and 
until' claimant's claim is closed pursuant,to the provisions 
of ORS 656.268.

Claimant's attorney is -awarded as a reasonable attorney's 
fee for hi's servi-ees both at tlie hearing before the Referee 
and.at Board-review a sum of $1,200, payable by the employer 
and its carrier. - - •
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September 19, 1979WCB CASE NO. 78-7640
!

DOREEN V. STINER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn,

& O'Leary, Claimant's Attys.
SAIF,- Legal Services, Defense Atty. 
Request for Review by Claimant Cross-reqeust by the SAIF ' ' j

Reviewed by Board Members Phillips and McCallister,I 'Claimant seeks reviev;'by ■ the' Board of the Referee's 
order which awarded her compensation equal to 80° for 25% 
unscheduled low back disability.-.Claimant contends she is . 
entitled to' a larger award. .

Claimant was a 35-ycar-old registered nurse when 'she 
injured her back while assisting a .patient at the Oregon 
City Hospital on November •'13 ■ 19 75 . ; Claimant has a substan
tial history of prior back, problems which. required surgery.
She originally injured her low'-back in 1971 in a non-industrial 
accident. Back surgeries v/ere performed at L4-5 and L5-S1 in 
July 1971' and again‘in February.' 1972. On May 14, 1974 
claimant reinjured her Ic.w back arid'surgery was again per
formed at the same levels.' 'This 'v/as an industrial accident 
and the claim v.'as accepted anc]' ultimately closed with an 
award of 144° for 45% unscheduled low back disability.r ■ i • !' i : i " j... i , • ? OAs a result of claimiant's injury on November 13, 1975 
additional back s_urgery' was per formed on July 1, 1976 ,
September 7, 1976 and November' 4 1977.

Claimant testified that she had recently started working 
as a medications nurse in a nursing home. She works one day 
a .week and her duties require that .she m.easure , distribute 
'and chart medications, check"pn. ipatients due treatment, 
change dressings and take blo'od pressure. The only lifting 
involved is carrying the tray’of"'the medications she distri
buted. She testified that-standing:, increased’ her ba.ck symptoms 
and her pain was rnuch^. more. constant and covered a wider area 
then it had prior to her 19 75' injurv.' :V' ]'■

The Referee found that altiiough claimant's ’ first injury 
was not compensable, the disability resulting from that injury was significant and.'he' estimated it to have been in 
the range-of 25%-'to 30%. Witih respect to her second injury 
claimant had been awarded 45% of' the. maximum for uns.chcduled disability and therefore the.,'.Referee - concluded that claimant 
had 70% 'to .75% disability prior-to her November 13,,-1975 
injury. As a result of -that''injury’-she was'.'awarded 32° for 10% unscheduled back disab'ii..i ty ’a Determination Order 
dated June 4, 1976. A Second'Dctermination Order dated 
September 12 , 1973 did'not’ increase the award for permanent 
partial disability. "

m

m
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Claimant contends her.disability has been significantly 
increased by her 1975 injury-'^b'ufe-.she .does not contend that 
she is permanently and totally 'disabled.

The Referee found that five' surgeries to the same area 
of a work'er's body would producG a significant physical 
impairment even if the area was otherv/ise healthy and asympto- 
majtic. He found that two laminectomies and a facet .rhizotomy 
were required as a result-of • the’_;N6yember 13 , 19 75 'in j ury 
and that, f urtherm.ore, none of the surgeries seemed to 
produce more than a temporary relief of claim.ant's symptoms. 
The Referee found this to be . strong evidence of -the psycho- •• 
logical component prolonging claim.ant's symiptoms and impeding 
her recovery.

The Referee found that the medical evidence indicated 
claimant was physically able to engage in modified nursing 
activities v;ith certain limitations, at least initially, on 
either the number of hours worked or the number of days 
worked. Claimant has a high school education and is a 
registered nurse and her intelligence-was estimated to be in 
the high-normal range although' her adaptabidity to other 
types of employment is unknov/n. Claimant's motivation to 
return-to v;ork was questioned, however, she has returned to 
work and this, to a large extent, refutes the assertion that 
claim.ant is not well motivated.

Based upon all the evidence, together’v;ith a comparison 
'Claimiant's condition prior to her injury of November 13,of

1975 and hei: present condition, and consideration of her 
pri 
an

or av/ards, the Referee concluded claimant v;as entitJ.ed to 
award equal to 25% of the miaximum for unscheduled disabil

ity resulting from .her November 13, 197g injury.

err144
The Board, on de novo.review, finds that the Referee 

ed in taking into consideration the previous av/ard of 
® which represented 45% of the maximum for unscheduled

disability and was granted claimant for her industrial
in: ury sustained in 1974.

ORS 656.214(5} provides that unscheduled disability 
shall be determiined by the extent of. the disability compared 
to the worker before such injury and without such disability. 

Referee correctly stated this but also took into considera- 
claimant's prior awards. ' What claimant has been awarded 

prior injuries cannot be considered, however, the resi-
The
tioh
for
duals' of such prior injuries, if any, can be taken into 
account in determining what claimant was able to.do prior to the|injury upon which the present award was made and comparing 
that ability to what claim.ant can now do. ORS 656. 222 does hotjapply to unscheduled disabilities, only to scheduled 
disabilities. Green v. SIAC, 19 7 OR 160 ( 1953).
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The Board finds that claimant has suffered substantial
4 •loss of wage earning capacity as a result of her November 

13, 1975 industrial injury.. Although she is still able to 
work as a nurse it is on a very limited basis. Prior to‘the

f .t1975 industrial injury claimant had some limitations, ' e. g./• 
she could work only ' four days- a y/eek‘and was unable to v;ork, 
in the emergency room surgery |for more than 30 minutes and’ 
she was not allowed to assist patients being moved from a 
stretcher to a Gurney or from 'a Gurney to the operating 
table. Her duties primarily''were ;Superviso'ry. Nevertheless, 
these limitations were substantially less than the present limitations and the availability'yf such jobs as claimant 
presently .has may not be ’ plenti.f ul: ’ , . .

I i

The Board finds that claimant has suffered much more 
than 25% loss of her v;age earning capacity'as a result of 
the November 1975 industrial’ injury .and concludes -that to 
adequately compensate her for trie loss of wage earning 
capacity she. is ■ entitled’ to an avyrcl of compensation equal 
to 160° which would be 50%'ofjth’e maximum allowable by 
statute. This is 'an increase o.f 25% 'over the award granted- 
by the Referee, and an increase•of 40% over the-award granted 
by -the first Determination Order; •’

ORDER. t ■' ■The order of the Referee^ dated February 26 , 19 79 ,- is • 
modified. ’ " ,

Claimant is awarded 16pfl'of a maxim.ura of 320° for 50% 
unscheduled lov; .back disability. This award is -in -lieu of 
all previous awa.rds gran ted, claimant for permanent partial disability resulting from byr*' Noyeinber 13 , • 1975 • industrial 
injury. ' ■; • y ' '

In all other respects 
affirmed.

order of’the:>r . Referee is

m

m

Claimant's attorney is awarded as a reasonable’attorney's 
fee for "^his services at Board review the sum equal to 25% of 
the -increased compensation for permanent partial disability 
granted claimant by this order,' payable out of' said compen
sation as paid, to a maximum lof $3,000.
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; SAIF CLAIM NO. .RC 333574 September 19, 1979
' • ■ •JAMES E. SUTHERLAND, CLAIMANT'""'

Myrick, Coulter, Seagraves & Myrick,
Claimant's Attys.

SAIF, Legal Services', Defense Atty.
Own Motion Order

Oh August 17, 1979 tHe Board received from claimant,' by 
and through'his counsel, a petition for the Beard to exercise 
its own motion -jurisdiction pursuant to ORS G56. 2 78(1) and 
reopen his claim for an industrial injury sustained on 
October 15, 1971. Claimant’s claim v;as accepted and closed 
initially;on February. 25, 1975. Claimant's aggravation . 
right have expired. . '

Dr.
The petition- was accompanied by medical reports from 

James E. Dunn II and Dr. Roy Lichtenstein.
On August 27, 1979 the -State-Accident Insurance Fund 

was advised by the Board of the request for ovai motion 
relief and asked to respond v;ithin 20 cays. On August 29, 
1979 the Fund responded, stating that the reports from Dr. 
Dunn and Dr. Lichtenstein indicated that the only treatment 
recommended by either doctor at the present time was a 
course pf transcutaneous stimulation which could be provided 
under the 'provisions of ORS 656,245 without the necessity.of 
reopening ■ the claim.

The Board, after reviewing.the medical reports, finds 
no evj.dence therein that claimant will sustain any loss of 
time from work as. a result of' the recommtended treatments and 
concludes that it is not necessary to reopen the claim 
because claimant can be afforded the necessary treatment 
pursuant to ORS 656.245. Therefore, the claimant's-petition 
for own motion relief should be denied.

IT IS SO ORDERED.

-807-



■ WCB CASE NO. -' 78-5787
• ’ ' I »

JAMES ELSEY, CLAIMANT' ' ■ ' '
Pozzi, 'Wilson, .Atchison, Kahh-.j.

& 0*Leary, Claimant's Attys. 
Cosgrave & Kester, Defense Attys. 
Request for Review by Employer, ■ '

September 21, 1979

Reviev;ed by Board Members^ Wilson- and McCallister. ■
The employer seeks .'review, by the Board of the. order, 

of .the Referee which grahted c.laimant an award of- 45% loss of the- left hand. ' ' ' '*
i' ■ '

Claimant has been employed by Oregon Steel Mills for 
24 years. On January 11,; 1977 he was working as a switch 
conductor when a motor on. the'i^switch engine was running 
away with itself. He cJ.imbed 'a' ladder, reached in to grab 
the compressor release and- a fan''blade hit his glove and 
cut off his left -index and- lone fingers.

■ ■ , ' ■ t ■ • 'Claimant was hospitalized 'where Dr. Waldrum performed 
surgery consisting of wound revision, debrideiment and suturing. ' • ,1 • : ■ . .

^ ' I' '
Dr. Button examined claimant on October 14, 1977. He

I * •diagnosed traumatic amputation of the left ring and long 
fingers, middle phalangeal • leuels and painful am.putation 
stum.p with digital neuroma, left' long finger.

excision o
On October 20, 1977 Dr.'Button performed surgery for 

neuromathe
On November 29 , 1977 Dr. i Buttpji reported claimant's- 

condition.was stationary. Claimant was•dissatisfied with the November 29 , 1977 surgery*'
Claimant requested surgery-, toi- 
coverage for. the' stiimp of the^ ■ 
jected the request for more, su 
He rated claimant's im.p.airment

performed by - Dr'. Nathan-, 
provide more soft .tissue 
long finger. Dr. Button- re* 
r'gerv'as unrealistic.
o. the left index finger 

at 70% or 18%’loss of- the hand and‘‘ left long finger as 60% or 12% of the hand, for a*' cpmibined loss function of 
the hand of 30%. • ! ; 1 '■

#
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Claimant was released;for reaular work on January 16, 7 8'. . ■ ^ ■

On January 17, 1978 Dr. Nathan reported . claimant's 
long finger had excellent healing. He had full function at^' the prpxirTual interphalangeal joint arid as a result, demon- 
sdrated increased functional .use. Upon examination of 
Ma'rch 29, 1978 Dr. Nathan reported claimant could make 
a full fist and had excellent strength of the digits. He 
opined claimant's condition was stationary with impairment of| the left index finger of 70% or 17.5%'of the hand, left long 
finger 60% or 12% of the hand, for a combined lossyof 29,5% 
hand function.' • •

an
On June ,23 

award of 30%
1978 a Determination Order 

loss of the left hand.
granted claimant

Claimant has returned to his regular job and has. missed 
no time due to his- hand injury. Clainiant testified at the 
hearing he .cannot put a'screv/ in a hole, cold v/eather causes.' 
pain in the-'finger's and they go numb. He has trouble with 
buttons. Kis fingers are sensitive.

Dr. Nathan testified at the hearing that claimant’s ].oss 
of'Strength, grip and sensitivity were coiisidered and -in
cluded in his rating. Ke testified he did not rate loss of 
opposition because that relates only to the thumb. He 
stated he based his rating on both subjective and objective 
findings.• •

The Referee found that adding loss of grip, loss of 
strength and sensitivity, claim.ant was entitled to a larger 
award. He granted him an additional ciw-ard of 15% for a toilal award of 45% loss of the left hand.

The Board, on de novo reviev.^, finds based on Dr. Nathan’ 
testimony'ho did include loss of grip,.strength and'sensi
tivity in reaching his impairment ratijig and that claimant 
was adequately compensated for his loss pf function of his 
left hand’by- the award of 30%. The Board concludes the ' 
Determination•Order of June 23, 1978 was proper.

The 
versed.

- ORDER
o.rde.r of the Referee, dated February 6, 1979 ,' is re-

The Determination Order,of June 23, 19 78, is affinried.
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WCB CASE NO. 78-9178 September 21, 1979

THOMAS HILSABECK, CLAIMANT . !'
David R. Vandenberg, JrClaimantAtty. 
.SAIF, -Legal Services, Defense Atty.“ 
Request for- rReview by the SAIF)' ‘ ’

#

Reviewed by Board' Memb<
i■ I's' Vvilson and McCallister

The State’ Accident Insurance Fund seeks review by the 
Board of the Referee's order v/hichj granted claimant additional 
compensation equal to 19 2 .for, 60% unscheduled permanent disability. Claimant had ipreviousiy been awarded 30° for 
20% loss function of his left 'leg by a Determination Order 
dated April 13, 19 76. The- Fund contends that the award was excessive. ’■ ' ^ •

Claimant was a 39-year 
1975 , a ladder skidded out: 
fall approximately 22 feet, 
suffered have resolved vrith 
claimant has had v/ith his 1 
extending into the buttocks

At the age of four c3.a 
paralyzed his entire right 
treatment, most of the d-isa 
sease has'been re lieved.‘: ■ C 
problem of weakness of the 
surgical fusion of his righ 
years old.’

-old painter-when, on August 15, 
from lu'ider him and caused him to 

: McGt‘'pf • the'injuries claimant 
exception of a continuous problem ef't lec’and pain in his left hip 
and ' '].GW ‘back.

C
, -- V-.imant had poliomyelitis which si del .i'lFqrtunately, through 

bility resulting from thisdi- 
iaimant-does have a residual 
right :'leg, however,’ which required 
t.'-ankle iwhen he was eighteen

#

Claimant testified that because of the impairment of 
his right leg, his left leg had been recruired to bear the 
major load of supporting his body and also .to assist him 
frpm 'rising 
down stairs.

r om a crouched., ppsi tioh and to climb up . and 
He, stated that' he had; sufficiently compensated

for the right leg'‘disability''to the • exent that he walks

without a limp and was able to do "everything" prior to his 
injury on August 15, 1975;.This testimony is borne out by 
the .fact that claimant went'through basic training in the 
Army and served two years. , . '

m
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The-’claimant has a 10th grade education,' he quit school 
at 16 to'become a painter andtqgas .engaged in that occupation 
up until' the 1975 injury. ' Ke testified that the .in jury • to hi|s left leg has diminished about 50% of the. strength ■ that 
he, had in it prior to the injury. He said he has continuing pajin in the back of the thigh of the left- leg v/hich feels as 
if| the leg were bruised'. The intermittent pain ini his 'left 
hip which extended into the .low back and the left buttocks - 
was v;orsened by activity,. He ‘is -unable to walk on an uneven 
terrain because of inabiTity to keep his balance and his 
walking tolerance is limited to two to three' bl.ocks on a 
flat surface. He states he does not have the strength to. 
push up from a squatting position and' is unable to stand on 
his feet for a full eight-hour work day; also, extended 
sitting induces numbness in his left leg. Claimant uses a 
cane. , • . ' i

1The Fund attempted to impeach claimant's credibility by 
offering evidence that claimant had received a badIconduct 
discharge from the Army for 'burglary and' that he had also 
been jailed lior theft in 19.7.3. The Referee was not persuaded 
that claimant' s -credibility was destroyed as to .the, effects of j;his . in jury. The injury, on-August 15, 1975 , was quite 
traumatic and the Referee found it was not surprising that 
claim.ant has a substantial residual di.sabili ty' as a result 
thereof. The psychologist -who examined claimant in; January 
1975, Dr.'Vizzard, referred to him as haying been arrested on Imore than three occasions, "usually for acts (such as the ■ 
stealing of an airplane) which V7ere performe.d cut of a 
youthful daring that had been fueled by. too much alcohol 
consumption". The Referee found there v/ere other factors 
that were persuasive concerning tlie va.lidity of claimant'"s 
testimony concefriing the level of his physical capacity 
resulting :f,rom the .inj'ury.

At the timie of the injury claimant w.as making $8 an 
hour and .the present union scale for-painters is more than 
$11. an hour. At the present time claimant is living on 
welfare. .The Referee' felt that if claimant were malingering 
or exaggerating he v/ould not have limited his complaints to his|: leg'and hip condition. V/ith the type of accident that 
claimant sustained, he probably could have.placed greater 
emphasis on his low back injury and upper bodily injuries.

The Referee was convinced that claimant'.s failure to 
obtain work was the result of his physical injury, compounded
wi t 
his

. the general discouragement and inability to organize 
life to obtain alternative emiployment.
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Claimant has received vocational assistance in the 
nature of retraining to be employed 'as a cook but was disquali' 
fied from completing this: program 'because he found that he ' 
could not remain on his! feet- for’: a; full day's work. Claimant 
also received on-the-job”training, for six months as an 
automobile body repairman. M Claimant', testified that the 
owner- of the shop was his cousani’jand' he was permitted no- sit 
and stand at his option and''fest as imuch as he needed. He said that five months passed' bJefpre he was supplied with any 
tools and that he never received a' "porta-power" which was a 
necessary tool for the straightening of autObodies. He felt 
he learned enough from the on-'the-job' program that if he had 
a porta-power tool, he could perform body repair work.
However, he was not able ^ to js tay .pnii his feet for eight'hours 
and other employers apparently^wefe not interested in hiring
a person v/ith that limitation, 
claimant made a rather limited

The' evidence indicates that 
.teruDt to secure v;ork as a

repair man. He has ;obody
with the State Employment' Service 
in the newspaper

maae‘'some frequent contacts 
hd checked the want ads

In 1976, a Vocational Rehabilitation counselor, comment
ing on claimant's motivation .stated that claimant appeared 
w'ork oriented, but his tentative vocational plans were very 
unrealistic. Later this counselor stated that claimant was 
dependable, a factor which wbuld^enhance his -employability, 
however, he lacked skills: for, direct placement.

* . i ‘Dr. Laubengayer, ■ an orthopedist, has been claimant's 
principle treating physician'since 1976., In January 1976 he 
reported that claimant had bursitis'of the.left greater 
tro'chanter which made it impossib.le for him to bear full weight on his left ie'g. He-'statGqi that in all probability 
this v;as the result of a blow to ’the left hip sustained at 
the time of his industrial injury.^'

Dr. Holm, a medical examiner at the Cal-lahan Center, 
stated in his discharge summary, dated February 6 , 1976, 
that vocational guidance and.fcbunselihg was indicated. • 
Claimant would need to. be retrained! if he unable to be • 
replaced in a modified program in' ti^-e painting profession.

Claimant was advised to avoid high climbing and heavy indus
trial,type painting. Dr.' 'Holm' felt claimant was handicapped 
for heavy work because of his, polio residual. Prolonged 
repetitive lifting or carrying of weights over 25 pounds 
probably should be avoided. '• Hov/ever, -claimant-should have

uiririg sitting or a moderate degreeno p.roblem with work rec 
of walking or standing.
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The Referee found that the medical evidence was’persua-. 
sive that claimant had .susta.-ihec] a-^subs tantial loss of wage 
earning, capacity by reas on . of 'an 'uns cheduled disability. -He 
based this prin\arily on the opinions expressed by Dr. Lauben- 
gayer'and, taking into consideration claimant's age, education, 
intelligence, narrow- range of work experience and loss^.of 
ability to return to his lifetime work as a painter, although 
considering the possibility that he v/ould be able to make a Having as a painting contractor, with limited physical '■ . 
participation in the work! on his ov^n part, and the i possibility 
that he might be- able to find empl.oyment as an automobile 
bo^dy repairman if a proper job could be found fpr him within hi's physical limitations, the Referee concluded claimant had 
sustained loss of wage earning capacity.equal to 60%.

iThe Referee found that the award made by the Determina
tion Order of April 13,' 1976 with respect to claimant's 
separate scheduled disability was adequate. i

The Board, on de novo review, finds claimant lias little, ifjany, motivation to return to work. His credibility is 
suspect and most of the reports from Dr, Laubengayer are 
based upon a history of complaints related to him by claimant. 
The opinions expressed in Dr. Laubengayer's reports! do not 
support a' finding that claimant has lost 60% of his: wage 
earning capacity. ■ |-

Dr. Holm, in his report of February 6, 1976, indicated 
that there were many different -types of v/ork which claim.ant 
could continue to do; obviously, there would be some limita
tions placed upon his work activities but most of them would be |as a 'result of his scheduled injury: . i

IThe Board concludes that the Referee's award of 192° 
for 60% unscheduled disability is not justified and'that 
claimant would be adequately compensated for his loss of 
wage earning capacity by an award of 64° which represents 20%| of the maximum for unscheduled disability.

i

Insofar as the scheduled disability is concerned, the 
Board agrees with the Referee that claimant has been adequately 
compensated by the award of 30° for 20% loss function of the 
left leg which was granted by the Determination Order of 
April 13, 1976. : .

ORDER
The order of the Referee, dated April 27, 1979,'is 

modified, . .
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Claimant is awarded 64° of a maximum of 320° for’ 20% 
unscheduled back disability. This ‘is in lieu of tlie award 
of compensation for 'unscheduled disability made by the 
Referee's order which in all other' respects is affirmed. *

The Determination Order of April 13, 1976 whereby 
claimant was av;arded 30° .for 20%- loss function of the left 
leg and compensation for temporary total disability is 
affirmed. . , ■ Ii‘ ■

#

SAIF CLAIM no: ' HC 410227 
;■ r ;

EDWARD L. LEACH, CLAIMANT
Dana R. Taylor, Claimant .'s Atty. •
SAIF, Legal - Services, Defense !Atty.
Own Motion Determination

September 21, 1979

Claimant suffered a 
November 7, 1972 while 1 
employed by Stark Plumbi 
State Accident Insurance 
closed on.August 24,-197 
equal- to 80° for 25% uns 
Subsequently, this award 
128° for 40% unscheduled 
order dated•February 1, 
award or arrangement of 
rights have expired.

compensable injury to his back'on 
ifting a ,wate.r heater. He was- 
ng and' Heating whose carrier was the 
Fu'iq: •The claim was accepted and

3 with an'.award of compensation 
chedu'iec lew back disability, 
was increased, after a hearing, to 
low back; disability by a Referee's 
1974.■-This was the date of the last compensation. Claimant's, aggravation

On April 9, 1979 claimant, by and through his attorney, 
requested the Board -to reopen' his. claim pursuant to its ov/n 
motion jurisdiction. The request was supported 'by a report 
from Dr.- Kayser, dated August i, 71978.- i‘ ■ - •

. • iThe Fund responded to claimant's request, st.at.ing that 
it opposed the reopening of the claim. However, the Board, 
after fully considering •the medical evidence, concluded that 
the claim should be reopened and, cn May 8, 1979, it issued 
its Own Motion Order. This order directed the Fund to 
comnience p*ayment of compensation, as provided by law,' on 
November 13, 1978, the date claimant was hospitalized and to 
continue-, paymtent of temporary, total disability until the 
claim was closed pursuaht to‘ORS -656.278, less time worked. 
The order also granted claimant's attorney as a reasonable 
attorney's fee a sum equal to, 25% of - the increased compensa
tion for temporary tota.'l disability granted by the order, 
payable out of said com<pensatich as paid, not to 'exceed $750. ,■ '
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Claimant continued tc recei.ve conservative treatment 
from Dr: Kayser and his - condition .-is now medical ly, stationary . Th'e Fund has requested a plosiny evaluation and the Evaluation 
DijVision of the Workers' .Compenation Department; having^ 
rejviewed the medical- reports, recommiends that claimant be 
paid compensation for temporary total disability from N(pvember 13|, 19 78 through July 18 , 19 79 but no additional compensation 
for permanent partial disability. '

- . ■ .a ' , I
The Board concurs in" these recommendations. . ;

. . , ORDER. I
Claimant is awarded compensation for temporary total

disability from Noveiriber 13, 1978 through July 18, 
less time worked.

Claimant's attorney, by the Board's Own Motion
May 8, 19 79 , ha: 
able attorney's

.979 ,

Order of 
reason*-already been allowed to be paid a :ee a sumi equal to 25% of the compensataJon

for temporary total disability that claimant shall irecei 
payable out of said compensation as paid, not to.'exceed $750. .... I

ve

September 21, 1979WCB CASE NO 78-1531
VERNON MICHAEL, CLAIMANT 
Evphl ‘F. Malagdn, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.
• The State ,Accident Insurance Fund requests review b^ 
Board of the order of the Referee which av/arded claim- 
compensation for permanent total disability.

- I
; -Claimant, 52 years of age, was employed by D. R. John- 
,Lumber■ Company, as a yarder operator and on January 5, 

1972 he slipped on the yarder and fell backwards onto his- taiibone. Dr. Fax initially diagnosed crush superior 1st. 
vertebra. - , '

the
ant

r

son

■ Claimant canie under the care of Dr. Harper; x-rays re
vealed 30%'compression fracture of T12 and questionable 
fracture of Til. By August 1972 Dr. Harper diagnosed cor 
pression fracture of LI. Treatment was conservative.
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In October-.1972 Dr .' VJocliever examined- claimant 
at that' time the Ll ' fracture'was. partially ■ healed.

;nd

Dr. Harper felt in November 1972-that claimant's time 
'off work was excessive and he shad.released him for work on September 26. ' I ■ '-‘I-'

Claimant worked on November 3, 9-and 19, 1972 and quit- 
at that time due to severe pa'in'.'in his legs. A myelogram 
taken on March 5, 1973 shov/ed'h'a shallow defect at-L4-5.

" ■ ii 1 * ' i ' '
Claimant y/as examined by ^Dr. jiockey and on September 

18’, 1973 he performed a lumbar 'laminectomy of L4-5. In 
April 1974 Dr. Hockey reporied' claimant did not seem anxious to return ,to work. Claimant 'had{good range of back motion 
and he released him for v/ork -on‘May 6 , 1974. •

■ j' ’

A Determination Order of May, 14, 1974 granted claim
ant 64® for 20% unscheduled back disability. After is
suance .of .this Determination 'Order-Dr. -Hockey reported 
claimant could not return to heavg^ work, . • •

• f‘ ^ %Claimant v;as -next examined by Dr. Matthews on August 15 , 1974 and diagnosed degenerat'ive’ldisc disorder of the lum
bar spine. The doctor felt' that t/rt increased symptoms we.re 
somev/hat peculiar, but found nothing on examination to eliminate claimant from- light ijactivity.

In September 1974 claim.ant was ity Prevention Division and tKe phy 
same. Claimant underwent a psychol 
Perkins which indicated claimant ha 
’tion with principal occupation most 
the logging industry . Claimant is I 
he was functionally illiterate. Dr 
summary, indicates claimant should.' 
He must avoid lifting,- bending and 
was medically stationary. Total.di 
to. mildly moderate at the most.

enrolled at the Disabil- 
sical diagnoses were the- 
ogical evaluation'by Dr. 
d an eighth grade educa- 
of his adult life in 
.Q. v;as dull normal and .
. Mason, on-the .di.scharge 
not have a' spinal fusion, 
twisting. His condition-- 
iabilitv was rated-as mild

.Dr. Dunn was seen next and he recommended a !rnyelogram;
Dr. Wilson concurred.

'Dr. .Kilgore, a-psychiatrist, evaluated claimant on Jan
uary 14, 1975 and diagnosed -psychoneurotic disorder; chronic 
and severe hysterical type -wiith depression and hypochondriacal 
features. Claimant-had a basic scnixoid personality. .It was 
felt he was.a poor- surgical 'risk .. 'br. .Kilgore-opined ' that, * 
claimant-'s emotiona-l difiiculties were aggravated by the-in- 

’dustrial injury. Claimant 'also-had secondary gain factors..• f - ' h, ;'
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On January 2A, 19 75 Dr. Dunn cerfcri'ned o.n L4--5 laniinec-
tomy a.nd i'oraminotorny and fu:v^d'd,v.and on tlie same date D 
Wilso]'i performed decompression surgery at L4-5 and a fu ion

Claimant', appealed the Determination Order and', after 
a 'hearing, an Opinion and Order by Referee McCullough, .dated 
January 28 , 1975, remanded the claim to the Fund to be ac*- 
cepted as an aggravation. '

V"'1 ■j'"'-'. '-''-H ■'IBy January 1976 claimant's complaints v.’ere ’th» ;am .inApril 1976 he underwent another myelogram v/hich was norm.al.

.In November 1976 Dr.- Wilson reported that x-rays sriowed 
a malfusion of C5. . On February 23, 1977 Dr. Dunn perfojpned a cervi.cal fusion. On July„_Ll-,—19-7-7,JDr. • Dunn reported lie v.'as- 
not aware of any neck"prob].em until November 197 6 But felt 
that it was reasonable that the Fund was responsible.

On December' 10 , 1977 claimant was examined by jthe Crtho 
paedic Consultants who noted cla.imant was drawing social 
security benefits. They felt his condition was medically stationary and, that he was precluded from hisreguliar occu
pation but couj.d be gainfully employed, and recommended job pla.cement. Tota.1 loss of function was mildly moderate do
the back 'and mild of the neck. Dr. Dunn subsequently cc n-
curred.

A Second Determ.ination Order of February 21, 1978 g
ilaimant an additional award of 80 
45%' unscheduled disability.

In August 1978 claimant was 
The. diagnosis was chronic low ba 
right leg,, muscular headaches an 
cla!imant v/as evaluated psychc^log dia'gnosis v;as compensation secon 
with relief from responsibilitie 
psyj'chophysiological musculoskele 
sion, mild to moderate , econom.ic on. |continned ■ disability posing d 
tional rehabi].itation , and poor 
work or .retraining.

;cr a total award ofI
rar.te^

enrolled at the Pain C.linic. 
ck pain radiating into t:ie 
d.depression. While enrolled 
ically by Df. Nev.Tnan. His 
dary gain factors significant 
s and financial insecurity.; 
tal disorder moderate, depres- 
security it was felt, rested 

efinite obstacles to voct*' 
motivation for return tc

In-December 1978 Dr. Dunn reported he felt claimant 
permanently and totally disabled. •- was

Claimant testified he called tv/o places for a. job since 
this injury and told them about his surgeries and admitt€!d that' h-e expected them to refuse him em.pIoyrreiit, v/hich thiy
didl -

7\ vocational c.:o'anselor report 
t.uaih-ing claiiaant was unfeasible.
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- .The*-'Referee found--Dr... Dunn found "claimant was ;per-manently 
and totally disabled-and- the '-'./dcatiqnal' counselor felt'/* 
train-tn.G 'was .-unfeasible andlhe jWas-"’pe,rsuade.d that- claimant, comes 
under the odd-lot' doctrihe-and ,is 'oe.rraahently and totally dis
abled

■ The Board, on de novo review, finds .-that the preponv. derance of the medical Gyi'denee does! not support disability ^ 
to the extent .of permanent'‘total. The. medical, .evidence 
indicates that ..claimant is capable of .light, work and .-claim- • 
ant appears to be' motivated'only 'to, return to the heavy 
work which is the limit' of ',h-is,;Woibs experience. Claimant 
has not .shown any effortf io s'ee)t employment or retraining 
to some-thing- v;ithin'-his physical and^mental capabilities 
•which is reauired under the worker's compensation law. ...1 ■ ' - ■ '!

The Board concludes that, claimant is. entitled to an. 
av/ard of 75% unscheduled, disabi.lity" to • compensa.te him for 
his loss of v.'age- e.arning capacity.. •' . . . -

i ^ , i ‘ORDI^ ■ ■ '

, , The', order ..of- the Referee,_ dated May 21, 197.S., is modified..
•'Claimant .-is hereby granted an av/ard of 2 40° for 

maximum of 320° for his unscheduled back disability, 
is in li.eu of all prior awards granted to claimant, 
remainder of the Referee’s'order is; affirmed. . ;

7 5%_ of. .'the 
This award 

The ‘ ' m

September- 21-, -197'9- •• ....-'-WCB CASE NO.- -78-6449-
i

PATRICIA OLSON, CLAIMANT Richardson-, Murphy & Nelson, ■" 
'Claimant's Attys.-,

•Dennis VavRosky, Defense .Atty.
Request *for -Re-view -by '-C-iaimaht *-- -
Cross-request by Employerb-/-'.-

Revie'WG::d by Board Members Phillips and McCallister.
. Claimant seeks review by the'.Board of the order of the,. . 

Referee which granted he.r 123-° for;-40% unscheduled left 
shoulder disability. ,Cl.aimant cont0ncs...tne, award ,is..inade- 
quat'e..to . compensate..her l_'for jher'ibss,.'..G.f-;.wage^_earning.. capacity 
The -emplcy.er,'--cros-s--,appealr. ■. rev-iew ,by .*the,.--Boa-rd - con.teriding 
that-the award granted by -the'-Referee was .excess!ve. '
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- .Clairuant, 51- years of age, waS' employed by- Naitiona 
Appliance Company as an, assemf-^ler.-of meclical -laboratory eq;uipmGnt. Claimant had .pos't^'problerriS of bursitis[-of h 
shoulders. On- October- 2, 1974 a rack, fel-l- on claimant-

I * *work strikinc: her left arm and shoulder.
-isr,
at

1- -

The original.diagnosis by,-Dr. Johnson was contusions an'd abrasions. Claimant returned to work and had no meili- 
ca'l attention again until .1976 . i Kit..,! • i’‘

ti
X-rays taken on August 4, 1976 revealed calcific tendini- 

s and mild degenerative joint diseaseof both shouide;
Dr. Waldrara diagnosed- bursitis.

cl
On -March 14, 1977 -Dr. Schloss requested that claim 

aim be reopened.- On xMarch 2 3 , 1977 Dr.' Waldram parfo
int': 
■med

shoulders manipulation vdnile claimant v;as under anestheiia.

an
''OnhMay 10, 1977 claimant underwent surgery consist!

acromioplasty_and Dr. Waldram reported claimant
aggravated her shoulders and has -continued. .n

on

ng of 
ury

Dr. Pasqaesi reviewed claimant's medical reports anp 
May 23, 1977 reported that he felt that a blow on the

left -shoulder • could aggravate bursitis or-’-even ■ cause bu.r
tis -

10,

.as

Claim.ant’s shoulder problems persisted. On October 
1977 Dr. Waldram re-examined her. The diagnosis was 

generalized bursitis v;ith calcific bursitis left shpu.Lde Cla'-imarit' s left sh-oulder was symptomatic and the right w 
asymptom.atic-. He anticipated a chronic degree of diffi- cuijty in that shoulder. He'.had advised- claimant--to-[ ceeisi 
work in March 1977 aind-indicated she was still disabled.- , _ ' . ............. i

On February 15',-1978- D.r .' l^aldram found ■ upon exam.in a- 
tioh- that cJ.aimant had abduction to--160“ with pain. ' Her 
condition was considered- stable and her work iin;,i-tat.ioriS 
were no overhead work and no -repetitive- activities -with -the
lef
arm

ant

t-arm; there v^ere^-no -linii-tations placed-on the ph t

A Determin<ation Order of'August 15 , 1978 granted cldim- 
' 80" • for -25%- unschedu-led-left shoulder disability.

In November 19 7 8 clciimant was hired as an. on-call re . 
lease receptionist at. Kaiser Clinic and-v/orks’ 28-32 ‘hours . a 
w^eek. ■ • ■ - -r , , . • . '

Claimant has tv/o years of high school education' and one 
year of comptometer training. She does have secretar.i.al 
background -and is precluded from her ass'enibler job.
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- .The Referee found, afcer cqnsiqe ring' claimant ’ s age, 
education, work' experience, tr.air.'ing, trainability, .mental- 
capacity and -physical limitations that-^'she is precluded from 
.a signif icant--segm.ent of’’ the' labor • niarket-and granted heran award of 128° -for 40% iinsch'ecla.led-’lef t shculder-disabili-ty

• f ! !. », 5 a i ■ ■ ' ■ ’ '.il'"'-'' '
The. Board, on de novo review, finds .that claimant's in-- 

jury aggravated a‘pre-existing-Bursitis condition and 
that although she is, precluded 'fromiher regular -occupation as 
an assembler, claimant does 'have 'the background • and training - 
-for a number of occupations.* 'The| Board cdncl'udes that, ' 
based on claimant's physical disability,, the award of 'the-. Determination-Order-.-of' -2;5%■ adequately compensates claimant-'.-r- 
for iier loss of wage earning, cap’aci ty.

ord:eir ■" . ^ '

The order of the.Referee, dated February 7, 1979, is- 
reversed. ’ • • ^ ■ , , ' ,

The Determination Order-of August.16, T978 is affirmed.

September 21, 1979WCB CASE NO. -.78-3534
ROBERT -R. VIAGY, CLAIMANT 
Emmons, Kyle, Kropp & Kryger., 

CTaimant's Attys.
SAIF, Legal Services, -Defense Atty. 
Request for Re.view by .Claimant

Reviewed by• Board Merrbers Wilson and-McCallister.-
Claimant

order which approved the' denialV dated April 21, 19.78, of 
claimaht's cla
sustained on February 28, '1973.

seeks, .re.yiev/. bythe . Board, of.the Referee's...
-im for an' indus triax'^inj-ury to-his.-. low back-

The .issue
- • On Mar.ch 

as a .result of 
dump truck and 
back has cause 
f.iled. a claim, 
nosed a . low ba

be fore _ the ' B.oard is compensability.
, i; ‘ - - . . V --

8,- 19-7-8 claimant -signed a -claim-alleging ' that-- 
being taken 'off his .job-driving ,a--10-yard • 
put on 3S;. a dr'iyer;'. of -.a'. 5-y.ard dump . truck - his

d him considerable‘Pc.in On...the same day he •claimant .was 'seen byhor. Bassinger-who diag-' 
ck sprainl •,-T" \.

..On Apr il: .21, 1978. bl',o..Fund .denie.d the -C-lalm,.. s.bating'.. 
there was insufficient evidence tlynt the alJ.eged injury 
occurred during the cou'rse ian'd scope of employment. ,•
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.Claimant worked for the Linn County Road .Department: and 
his'classification was maintenance:man' 4. This meant ti he I was qualified to operate heaVy ''equipment and the 10-^ 
dump trucks-. In the past claimant had operated a road 
-grader but-request-ed the Roadmaster to give him a great 
variety of work assignments. Claimant was assigned- to- 
driving trucks but-had been assigned to a 5-yar,d-truck duly 
infrequently prior to February 28,• 1978.— -The basic diff 
between a 5-cubic-yard, capacity diimp truck and a ,10-cubi 
yard capacity dump truck->,is''-that ■the-’'latter have air cus 
seats and," as described by claimant, ride like.- "sit'tiiig rocking chair-" , whereas- the 5-yard trucks ride -'veryl roug 
and -choppy. There does-not-seem to-be very 'much- dispute upon, this .distinction .of . the rideability- of .the two|-type 
dump trucks. ' ;

erence-
c-hioned 
in a 
h
s - of .

Claimant, has 24 years of service with the County. Ro.ad 
Department and has acquired substantial seniority. He was... 
somewhat upset that-the was taken off the •• 10-yarders and 
.given.5-yarders to drive. He advised his supervisor than he was|'-unable., to - continue driving the,, smal ler dumpy truck -because- 
it was causing him back problems. The supervisor sai.d he was|'unable to assign claimant to the 10-yarder at tAat t:.me 
because there were other men 'driving them; the road | depairtraent ,had| approximatel.y 30 5-yarders and only four .iO-yarders 
During the- noon hour of .the same day that claimant talked to 
his| supervisor, he adyised the Roadmaster that, he was unu-bla 
to continue driving the 5-yarder because of his back problems
and
day

the Roadmaster .suggested claimant take the rest ;of tljie 
of-f as vacation time. Instead, claimiant went to the

emergency room of the Albany General’Hospital where |he w^s 
examined by the physician in attendance and subsequently 
referred to his own physician. Dr. Bassinger. |

The Referee found that claimant had suffered a jlow k'ack 
injury 'in 195'4 for which he had had back 'surgery performed 
by Dr. Kimberley. Clainiant denied any further back [injuiies 
or problems until February 27, 197,8. Dr.' Bassinger had 
treated claimant since 19 65 -and had 'seen him approximately 
30 times betv/een '196 5 and March 19 78.. During .that perioc|. o 
time claim.ant had. never required treatment for. low back 
problems. • i

The Referee found that when Dr. Bassinger first| examined 
claimant on -,March_ 8, 19 78 .he indicated -on his -report that 
there were no objecti.ve. findings of any back injury other 
than claimant's lirr.itation of flexion which could be attri- 
buted to' hiS 1954 fusion. He sav/yclaimant-tv;i'ce during- tiie 
.month of March concerning claimant's low. back pain but it was |Vot until'May 3 that-he reported, "patient had'become 
aware of s-ome pain going dov/n'the right leg,'-specifically 
when mowinq the lav/n".
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In', July claimant advised the doctor that he had been • 
aware for approximately one week of aching down the posterior 
aspects-of both' legs which‘was^• intermittent in nature. Dr. . 
Bassinger testified that such pain would come from the L4-5 
area but that the‘March x-rays''indicated that the interspace
"was well maintained and there., was no. narrowing"
...Dr. .Bassinger testif ied - that if'the L4-5 disc were

herniated, as he suspected,' he v;6uld either historically or 
•objectively -anticipate that ’thereiv/ould be-a'-nerve root - •

. . if' . -

•problem of a minimum of four or five days: ''Hov/ever, he 
believed that claimant's subjective complaints-were due to ' 
the nerve root irritation as a. result of his driving the 5- 
yard truck beginning on February 21, ’1978.

Dr. Bassinger referred claimant to Dr. Throop, a neurolo
gist, v/ho found no neurological, abnorm.ality and stated he 
did not have enough evidence- -to make a .diagnosis of radiculop
athy., He did -note - that 'if-.claimant's . symptoms became later-, 
alized, then-electrical studies - should be perforine'd. --

The Referee found claimant ,-to :be very poor historian.
.He thought that the .basic problem v;i_th claimant was his dis
satisfaction with the way' he had been treated by_ the road, 
department,,to-wit: failure to give claimant any. advantage 
because of his seniority''wheri'assignments were made for the 
driving-of, the .10-ya'rders. - f -

■ f ■ • . ' •The Referee concluded that claimant did not suffer a 
compensable injury and -''mereiy utilized the claim process, 
in an’ overly-dramatic fa'shion, to obtain his medical excuse 
from driving the 5-yard trucks". ■

The Board, on de‘novo review,' reverse's the conclusion 
reached by the' Referee. Dr.' Bassinger'.s initial diagnosis .' 
was low back strain;' at that time claimant- was suffering 
from a-chronic persisting’ achin'g of the lower lumbar area. 
Claimant had hb history .of any back' problems between 1965 
and 1978; This is verified by records of Dr. Bassinger who ' 
had seen claimant approximately'30 times between 1965 and March 1978. ^

- Althqug.h Dr. Bassinger .'knew .that there.-were no' objective, 
findings in his ‘initial examination, nevertheless, he'- acknowl- 
e'dged .that the lack of-’objective -finpings did not affect his ■. 
diagnosis in -'any way. He pr'escribed medication :for...claimant 
and recommended .that he .cease' driying the 5-yard trucks.

O
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On.September 26, 1978'Dr. Bassinger diaqnosed|clai 
condition as a nerve root irrigation, and- stated that he itKvas a reasonable medical probeibi-iity that the nerve 
irritation in L-5 was a direct result of the accident t 
occurred subsequently' to the driving of the 5-yard | true 
February 21, 1978.

mant's 
felt 
root 
nat 

on

Dr. Throop examined clai.mantffand found.no neufclogical abnormality and said, he' could not',make a diagnosis |of a 
radiculopathy at that time. After reading Dr. Throop's 
report, Dr. Bassinger, on November 2 , 1978,- stated:

'"Doctor Throop v;as unable to 'verify -my findings 
in reference to the discrepancy between the. j 
strength of. dorsi flexion of the right and left.

-■1st toe. It is not uncommon to have changing j 
or transient findings in reference to neurolo-; 
gical examinations in the lower extreinties |
[sic]. Sucli transient. findings are usually •. . 
on the basis of nerve root irritatiion suc'n 
.as occurrs from, a spasm .in the .lower lumbar 
area that "I believe v.'as present i.n this pa- ,• 
tient. " . .
The test for compensability as stated by the Court of' 

Appeals in Briggs v. SAIF, 36 'Or App 799 (1978) , ‘is,:
"If the industrial injury is a significant j • contributing factor to the existing disabil- j 
ity, then claimant is entitled to cornpensat'ion'. "

■ ■ . •- t ■Dr. Bassinger, in his deposition at page, 33, S|tated
"I think, historically and physically, I think; t'na 
-the accident or the stress that occurred orr this 
patient's back in February of '78 'v/as the most,
‘likely precipitating cause of the nerve root irri
tation that I note on the examination of 9/36/78.”

There is ‘no--medical opinion which contradicts Dr. Bas.sin opiinion that ciaimant's injuries were materially contrib 
to I'by his operation of the 5-yard dump truck in thej iatt 
part of Februarv 1978. • . 1

ger ’ s 
Lited

i:to

The Z5oard concludes that claimant has suftered’a 
compensable- injury and that his claim should be accepted 
processed.: in accordance with., the Workers' Compensation. A

ORDER ■ ■ '
• fThe order of the Reteree, dated March 29, 19 79', is 

reversed. " -

-823-

ana
:t..



’ ^ j ■ ( • ■. '• - ^ •' i - ‘r' •> ’' ’•' -1” ■,unt’iP-^c] osecr purs uar/t* to ' ths tpro\-is ions of-’ GRS 656-..26 8-.

Cl-aiinant ’is y'i's awarded as a’ reasonable atbor-nev'-s
“ . ' . ' « i; -i., , , , Bpar-cp‘revie'w and .‘al-soKbe fore the .Referee" at'the. hearincj'^tlie sum; of - S1-, 20’0., .payab'i'a- by t

Ar-r'-rritone- >;nsui'an'ce*. r una'/r-

at tome
feea'for- -his ser-vi'cas^ a-t

■'SAIF .CLAIM NO'. KG J.20599 September,25 / 1979
■EDNi'f.iM.: AiGHELE/'.GLAIMANT, ' , ' '

Tv. Galbreath/' Clainant.'s Atty. 
Al-b, 'Ijegaiy Ser.v-ices , .vDeferise‘'Atty: 
bn’’■Motibh • De.terminatild.i ,1 ' -'

\] k.
•LA-

.0\

-n
vaj'i j e-ej 1 j'tinq a oatn.ent. - tiairrianij. was empiove.a an ci 
by .M;L-1 ton-'riree.water Conva .Lescen t Hospi ta'-i_^ w’npse' carr. 
the - ‘S'tate . Acei deh t Insurance‘’•Fund, •'.Trie''* 'claim ‘v.’as ac<

ryj.dimant,. a'-^nurse^s ai ce;... sue t'ained,-a ;Conipen'sable 
inj-.ury ory-’.March 20; ..196‘8- '.vheh-she -.strained iher 'ch’e.st nujscles 
v/h'ile'-elifting a patient. 'C'lairri'ant was emp’loye.d at the time'

drier was! 
accepted'- -'

andr^cl'oeed by'a Determination Order da't.ed .June 5 , 1968-'which 
awarded; .claimant. compensa hi on. •only for. tempera ry total''- 
.d.isabid.ity'. ^

-On 'Hay -4, 197-1,’a'..stiouii.ation v;a's approved v/hich awa'rded 
clai.mant ,pG.mper!saJ:.,ion -equal to 48i-' for, 15-% unsched'uled.
disability i I’his 
o f c o rnp e n s a t i 6 n .

wa.: the date? of' bh.e-- la's.t -av.'ard-'or arranyeirten t

On March 14 A‘-19.7 7.'.cl^-iiman t, by. .and through rier attorney,
reques ted thc-^ Board' reopen’hex claim exercising- ii:3 . own
m.oti on?'■■] urdisdict.ion ; the. Board did ‘so by .i.ts Own-.iiotion

... . - . _ . ,

on
Order ■/. dated January- 17, .19 7S',. whieh' drre.cted the -Fund (
comnence’-i.payime'nt of' compensati-onas provided -by lav;/ or 
Marchd'OG ,'!J 1.9-7 6 and"'to- cGhti-iure oavment 'uhtil the 
cl'os'edVP'Ursuant'' to GRS, 656. 278 , less ■ tj.me .;v;QrKeo.

the clai.ni was
i-

A 8 24

%



V/3.S: iiDre u.o_;get: ouu o^r joea snorniy ar.ter surggrv., .ncwevc she deve J.Gpe'd '•criest ■■c9n'’pIi'ca;tion pand ‘’bed^ res fch v;a3;jpres,b'j 
Subsequently’, 'cieiVLan't •cievelppe'c ’pain- and ■ sv/eXldny,Jin'"tr
leet.ieg and'was seen by Dr. -Saw, a , vascular. , su

r
Wh

diaqnosed bilater al lower re'xtreinit^-“ enroni c 
cien 
tin
some pain and swelling in the 'left- Teg.

eonIvenous .insuid'ency , super'td.c.i:al--thrbmbophlebdtdpppt" tile'll left‘deg,. -i: 
ireated her-’.v.'ith ' anticoa-.guia'fioh tttherapy 'tdiich ^gradually 
jnproved' cia'iinaht-'’s oroble’r.is" aithouqh .she cohti'n'uech to*'h a vefy.

....

On July dl, 1979 claimant was examined by the 'Orthc 
Cohsuitan ts _who stated that the thrombophlebitis of tiie'* 
leg_ .occurred; whi le the. thoracic o'utlett syndrome was beiv 
surgically treated and therefore it w'as dis t an t ly . re late 
•the injury because of trie acceptance of•.•.the_ thoracife.Put 
s;tgdroine- as, an industrial inj.ux'y. .They found no-.ev^i'cenc 
that time to sugejest that venous.-stripping -.was .required: 
•toil'd claimant’s cojidi.tion -v;as stationa.ry .. .-.Claimant^, had'"- 
reached inaximuuin imo.rovenient for her injury a.nd-'he;j; -jcla.i.]; 
cou'ld'be closed without further ■ treatment. They’ also• ;Sfa 
cla'iman.'t co'u.’ld return to -her -'sanie-''occueatioh but .co!uId-'.not

)oaeaileft
gd - to• ' vt:.1 .1^ j-*’

aricir>-1 t -r '

do jany ;l:i.lf ting . .The'-loss cf function,-a f fhe tim'e 
examination; wa.s miid and this loss of. function v.na?

rue.'td- the. remote iii-fur:

In

r.o 'the loss' of 'f'cnction’'
,the 
e c on

Thei liiva'-.l.ua.t[ The-',Fund requested -C-losing evaluation.
Division of 
tlia't claiman
forj' temporary total, disability from March 26 , 19 76 ,j 
Hot'ioh • Order dated vTanua-ry - 1 7 , 1978 / thro\]gh ;■• July ' 11

the ■ '.•/orkers ’ Cciinpenscition Deoartriient recdniraeiidedg 
t's claim be closed v.'ith -an award of comoerisat'rlcrn

tea

.'In

i,on-v3. ^

tfle.ss time .v/erked and v;i"th ;an- addJ.tipnal' awa'rd'-'o'f 80'f 
unscheduled right shouJ.der' disability'.. ’ ,i

hie Board concurs, with these' recoimmendaticns .

19
for

(y.-;n ■/ 9 ^ 
'2 5%

•ORDER t
Gl'ai-mant iis - cr.-/a'rded. 'compensa-tich . for-ntemporaryj, nota 

ability_-,from March -26,' 1976 'through' July 11> ,197-9,>.. l‘e
rnaxiraum ---'■V.M

di
time v;orkexi', /and ^comprans'ati'oni equal -to .tO '’’ jOi:;a 
3'20j^ for 25% unscheduled right shoinlder disability 
'awards/ are- in addition to a].l previous aw.'ards claimant .h 
received as a result of-her March 20 , 1968 industrial inj'ury.

•These
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RON ALLBEE, CLAIMANT
James M. Pippin, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by tlie- S.AIF ’ • ‘ ‘ '

i ' " ' ■
Reviewed by Board :''jerabers Wilson and McCallister.

■.VJCB CASE NO. 78-7555 September 25, 1979

The State Accident Insurance Fund requests-Board review 
of: the Referee's order which; set raside the Fund's denial, 
dated September 13, 1977-, and ordered claimant's claim fol
low bach injuries sustained-00 January 3, .1978' to- be accepted 
for the payment of cornpen.sation,' provided by l^iw, until
closed pursuant to ORS n o 268.
awarded as a reasoncible-.attcrnG’

Claxmant's 
3 fee trie :

£ittorney v/as 
;uin of $1,0 00.

The sole issue is ccmoensabilitv.; ' ! ’ ■ *

Claimant, a 8-year •-•old of fi ce manaqer an d insura nee
cmiployer, a.lleged he sustained an • 
•n ’January 3', 1.9 78 v;hen he slipped

-cJ.aims handler for the 
injury to his .low back 01 
and fell oh ice-in the 
premises. Originally, 
were paid to claimant. 
Fund is.sued its denial 
tj.ori which .led it 
did not arise out

par]h'i.ng ’..lot aidjoining ttie ecrployer' 
tlie claim was accepted and benefits 
hbv.'ever, on September 13, 19 78, the 
stating :Ln part, that it had informa- 

to bel.ie'vc-j thatithe claimant's cond.i.tion 
of or i.n the course of his employmeiit.-

J an ua ry
The event of January 3, 1978 apparently was unwitnessed. 

3, 1978 v/as a very s7nov/y 'and icey day, according' to 
the unrebutted testimony of .cluj.marjt, and driving conditi;ons 
were, extremely hazardous. ’ Claimants, at that time, lived in 
Desyton, v.-hich .is. 25- miles . southv/esj: of Portland.- He drove 
to Newburg, bought-a set of :tire chains and put them in the 
car. He then drove to the ■ emplover'-s premises in northeast 
Portldind, arriving about; 1:00 p.m. He v.’en t upstairs to his 
office and found it was emp-tvw , apparently, none of the other 
employee.s had been been able to get to work. Claiirant made 
some phone calls, v.'ent do’wnstairs and intended to put chains 
on his tires. - :’j 1 . *

Claimant testified he .slipped and fell .on the ice in 
the parking lot, .injurj.ng his head and back.-'- He plioned -a 
nearby servi.ee station, requestin.g that some.body be. sent out- 
to put chains on his tires'.'. Thefm.anager responded and drove 
the ca:: to the .service statio): wivere he put on the chains. 
After claimant had- fallen’ne -v/as- helped into the building 

two men v;hc later could heitherl be identified nor locatedby two men 
a.lthough the; 
office .locat.i

' apparently'; w-ere ■ fj-joni the 
;d i.n the sa.m.e build'in-a as

-826-
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m On the afternoon of January- 3, Dr. Saunders 'from MciMinn-
The

1, hitting
ville examined claimant and diagnosed a concussion, 
history'he took of the injury was as follows: ”Fel
back of head at v;ork. Slipped on ice in a'parking lot at 
his place of employraent" . The Referee found this history 
v/as credible and supported by claimant's check in payment of 
the tire chains, his .,receipt.,frora the service station fo 
the installing of the chains'on his tires, Dr. - Saunders 
report and the numerous statements grven by the manager of 
the service station. ^ i

' The Referee concluded that there was only one jquest 
ofj.fact which must be decided to determine corapensabilit 
this claim, namely, did claimant fall on the parkihg lot 
on'the street outside the building? j

ion y of 
or

I The Fund had one of its investigators talk to Ithe 
manager of the service station which cla.i.mant had called 
and, according to the Referee, an undated and unsigned 
report indicated, in part, that: "Witness said he v;as
sitting across the sureet from cl^iimant and sav; claimant 
fall"‘. This report of an unknov/n investigator for Ithe 
which! was dated August'29, 1978 further states that: "Mr i-ioilingsv7ortl'i [nanager of the. service station] thenj- v/ent 
the 'scene in a .tew truck and as he was turning around in 
preparation to tow the Allbee vehicle, he saw Mr. AJlbee w^aiking on the street where he slipped and fell". I

I The Referee v;as not disposed to give much credence 
this evidence offered by the Fund. He found it clear th 
the assorted versions of what happened established only 
the manager of the service station didn't pay muc'n atten 
to |v;hat had happened on January 3 and that his recoil.ect 
was. very hazy by May 4, 1978 when he reportedly sta;ted t 
investigator for the Fund, "God, its been so long I' don'

und
to

i.rememoer LOW

to
at
that 
tion 
ion 
o an 
t

The Referee found that the failure of the Fund^ to give 
satiisfactory explanation for the delay in interviewing tie 
manager of the service station made him disinclined to gjive 
it much v/eight. ’ I '

The Referee concluded that claimant's testimony as 
the fall, having occurred in the employer’s parking lot w 
accordingly, unrefuted and being inherently credible sho be jaceepted. The Referee concluded further that "the| fall 
havjing occurred in the employer's parking lot, the last 
element of compensability had been established. '

to 
s , aid
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The Board, on de novo review, reverses the Referee’s 
finding-that claimant suffered a compensable' claim. The 
actual accident itself was not witnessed, however, the 
manager of the service station w'no' responded to claimant's 
call to come and. place"chains 'On his tires testified that 
when he arrived at the scene'in his tow truck and was prepar
ing to tov; the claimant's car av;ay' for the purpose of placing 
the chains on the tires, he.''observed claimant walking on_ the 
street and at that time claimant slipped and fell. The 
claimant testified that, he' slippccmcn ice in a parking lot 
at the place of his employmentWe, have two diametrically 
opposed versions of what happened-.., The manager of the 
service station had no reason to’' falsify his testimony^ The 
claimant did.

m

The Board does not- feel that the delay on the,part of 
the Fund in denying responsibility for claimant's condition 
plays any relevant part in this matter.

The Board also finds that it is very questionable that 
claimant was in the course' and scope of his employment at • 
the time of his alleged incident..

■ ORDER
The order of the Referee, dated .^pril 13, 1979.. is 

reversed. ■ . ' . '
The denial, of the Fund,, dated September 13, 1978 , is 

affirmed. ‘ • •

WCB CASE 
WCE CASE

NO.
NO.

78-2900
78-3401

September 25, 1979

CLIFFORD BROWN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant ■ ■ . _
Cross-request by the SAIF

Reviewed by Board Members Phillips and McCallister.
. Claimant seeks review by the Board of the order of the 

Referee granting him an award of 48*^ for 15^^ unscheduled 
left eye disability’and affirm4ng‘the Determination Order 
of March 21, 19 78 which av/arded time loss only for an injury 
of November 1976. The fund cross-appeals and asks review 
bv the Board of that poi'Lion of the Referee's order which 
gr£inted claimant : unschecuIccl disability av;ard.
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Claimant, v/ho was 60 years old-at the time of the hear
ing, was employed by the Lincoln County School District as 
a custodian. ; On-September 5, -19,75 he was helping to clean Some oven cleaner and ^grease splashed'-into !his left

Jahnke. I
ovens'.Ieye .Claimant was treated by D

In February 1976. Dr.' Jahnke. reported that claimant 
lower-left eyelid v/as inflammed significantly whenjhe w s 

-ssseen in January of 1976 and he treated claimant with oiilit- 
ment.

2,
Claimant was released to, return to regular work on 

1976.
in July 19 76 Dr. Patter reported 'claimant's injury 

caused sporadic irritation to the eye. 'It caused himi e 
treme discomfort with the weari,nq of soft contact lense 
wh-ich are necessary for vision correction. ‘

March

K-
s

Claimant has worn glasses since -the age of seyen aind 
had cataract surgery on the right eye in 19 7 3. and onne

the left in 1975.
On November 17, 1976 , while doing his regulari custJo- 

aial job / claimant had taken out his contacts and |Was 
walking up some steps and missed a step and slippe'd, bdng- ing iiis head on a wall. At that time he saw light- flashes

Dr. Jahnke reported on 
evelid injury of September 
cals and oetroleumi products 
posur'es, ' Dr. Jahnke iridica 
right eye had a detachm.ent 
Meyers repa.i.red in May 1976 
another detachm.ent occurrdn 
1976 fall. The doctor felt 
his head and'claimant could

April 6 , 1977 t,hat clalimant 
5 , 197 5 was aggravated |by chemi- 
. Claimant m.ust avoid such ex- 
ted he knew that claimant's 
of the retina surgery which Dr.
and he was concerned about 

g after claimant's November 
claimant , m.ust not bum.p or jar 
work with these precautions.

. Dr 
tionary 
further

Jahnke found claimant's condition medically sta- 
on August 19 , 1977. In April. 1978. he added a 
restriction on claimant of no'heavy lifting. '

On March 27, 19,78 a Determination' Order was issued 
on the September 5 , 1975 injury wnhich granted claimant 
5° for .5%' loss of vision of the- left eye. On ' the ' same date 
a, Determination -Order v/as issued on the November 17, 1076 
injury and granted claim^ant ccmpehsation for temporary 
total disability only. I
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# Claimant., who was *60 ' years'old at the time of the 'hear
ing, was employed by the Lincoln County School District as 
a custodian. On September 5 , 1975 he was helping to ciean' • 
ovens.' Some oven cleaner and grease splashed into his left 
eye. .Claimant was treated by Dr. Jahnke.- <

In February 1976 Dr.' Jahnke repor.tcid that claimant's 
lower, left eyelid v;as inf lammed significantly when he was 
seen in January of 1976 and he treated claimant v.’ith oint
ment. •• , ■

Claimant 
.19 76.

was- released to return to -regular work- on March

m

In July 19 76 Dr. Patter reported claimant's injury;- 
caused sporadic irritation to the eye. It caused hirri ex
treme discomfort with the wearing of soft contact lenses 
which are necessary for vision correction. |

Claimant has worn glasses since the ac-e -of seven and 
he had cataract surgery on the right' eye in 197 3. and on, 
the left in 1975.

On November 17, 1976, while doing his regular custo
dial job, claimant had taken out his.contacts and was 
walking up so.me steps and missed a step and slipped, bang
ing his head on a wall. At that time he saw light flashes

Dr. Jahnke reported on April 6, 1977 that claimant's 
eyelid injury of September 5, 1975 was aggravated by chemi
cals and petroleum products. Claimant m.us t avoid such 
posures. Dr. Jahnke indicated he knew that claimant's 
right eye had a detachment of the retina surgery which 
Meyers repaired in May 1976 'and he w^as concerned about 
another detachment occurring after claimant's November 
1976 fall. The doctor felt claimant must not bump or jar 
his head and claimant could work with these precautions.

Dr. Jahnke found claimant's condition medically sta
tionary on August 19, 1977. In April.1978 he added a 
further .restriction on claimant of no heavy lifting. '

On March 27, 1978 a Determination Order 'was issued ■ 
on the September , 5 , 1975 injury which granted claimant '
5° for 5%' loss of vision of the- left eye. On the same date 
a Determination-Order v/as issued on the. November 17, 1976 
injury and granted claim.ant compensation for temporary 
total disability only.

ex-I
Dr.
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The Fund had claimant ' exaniinec by Dr. Johnson in Dec
ember 1978, Dr.' Johnson opined that the November 1976 
injury did not detach the retina but detachment could 
occur in the future as the result of injury. This possi- bili-ty was not related to . the | compensable injury but was- 
related to the earlier cataract surqery. . ■ ■ -

The Referee found that the evidence indicated•claimant 
must now avoid chemiccils and fumes and therefore has suf-

m

grcintad him anfered a loss of wage earning capacity. He 
award of 48® for 15% unscheduled left eye disability for 
the'September 5 ,. .1975 industrial injury. -.He- further aff-irm.ed 
the Determination Order’-s. award, of no permanent disability 
from the November 9 , 1976 injury.-

The Board, on de novo review, finds claimant suffered 
no loss of wage earning capacity from ' the November'9, 1976 
injury and concurs.with the Referee's affirmance of that 
Determination Order. i-

The.Board further finds that because of claimant's 
September 5, 1975 industrial injury he is now precluded from his custodial work, which wasj'his regular occupation,and is 
therefore, entitled to an av/a.rd of; SO® for 25% unscheduled 
left eye disability from, the September 5, 1975 industrial 
injury. m

ORDER
The order of the Referee , dated January 15, 1979, and

as am.ended on February 8 , 1979 , is hereby modiried.
Claimant is granted an award of 80° for 25% unscheduled 

left eye disability. This'awjard is’in lieu of all prior 
awards and pursuant to ORS' 656.214(5).

Claimant’s attorney is hereby granted an award of 25% of the increased compensation^ granted to claimant by this 
order, not to exceed $3,000.

i)
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WCB CASE NO.NO.".;,J.8-3450 September 25 , ’197 9

REGINA GRANGER, CLAIMANT ■ ‘ ' I
Velure & Heysell, Claimant's Attys.
Blackhurst, Horneckar, Hassen & iBrian, Claimant's"Attys. ‘ '
John Eads, Defense Atty. , 1Reauest for Review by Claimant ,■ !

,,V. -y ^ ‘ . (I ' v*< j
Reviewed by Board Members Phillips and McCallisteri...

I' Claimant seeks reviev; by the Board of the order ofj the 
Referee which found the wording of the employer's denial to be sufficient and af firned that denial of responsibi l^ity.

Claimant was a legal secretary and receptionist for Hr. 
Brian of the law firm Blackhurst, Kornecker, Hassen andj 
Brian. Claimant alleges she experienced premature labor 
caused by the stressful work enviroruTient. :

■;k- - ■ . ■'Claimant testiiied in‘February 1978 she v;as six months 
pregnant and planned on working until mid-March as the baby was
due in late Aoril. 1

I. < jClaimant’s duties as secretary/receptionisi was to, greet 
clients, ansv;er phones, typing, riling and dictation. The 
work was extensive, as v/as Mr. Bricin’s practice in the field 
of litigation. Also during this time frame, claimant assisted 
in the training of a new girl v/hich put added stress on: her.

Claimant testified her work involved a'lot of deadline 
typing, depositions to arrange for and just prior to February 
22 a big trial was coming up which required jury instruction 
and note preparation.

Claimant had a routine doctor's appointment on Februa;]oy 
3, 1978 with her physician. Dr. Palamara.. On. that examination 
he noted claimant's cervix was changing and he.was concerned 
about premature labor. He advised claimant to have increased 
bed rest. ,

■ IWhen claimant returned to work she advised Mr. Brian ot 
the doctor's advice to her and he arranged for claimant'to 
take 15- minute rests in the library, once in the morning and 
once in the a.fternoon. i

Claimant's next appointment with Dr.' Palamara was on 
February 22 and he reported that he found the cervix-had 
changed some more. He advised claimant that she must 
only v/ork’one-half days.

31-



Claimant testified she returned to work on February 
23 and told Mr. Brian what her’doctor advised but Mr. 
Brian made no comm.ent. ' So claimant worked February 24 
and 25, each 8 hour days.-

#

On the follo.'/ing Monday, uary 27, 1978, Mr. Brian 
told claimant at noon that she could- commence half days.Claimant was finishing up'l:Gr|wcrk around 12:30 v;hen she started 
her premature labor.. Claimant filed an .801 on March 15 , 1978. 
The carrier denied the claim on-'March 23, 1978.

Claimant was hospita.lized and the premature labor process 
was stopped and claimant finalJ.y- delivered her baby- or. April 
4, -1978 , two weeks‘pfe'matufe.

On May 30, 1973 Dr. Palamar opined that he could not sav 
claimant's work caused premature labor but perhaps if she 
had been able to stop work 'completely at an earlier time, he
may have been able to prevent

On September 25, 1975 Dr. 
Un.i.versity of Oregon Med.ical-S 
a .physicians' handbook on 'cbS|t 
the medical records, that medd 
observation that 'if activity i 
the uhreat of untimely cervica 
into early labor. A'll things 
claimant's onset of premature

The wording of the ceniajl 
for denying responsibilify- for 
on the fact that her condicioh 
'the course of- her employment.

tne hospitalization.
Benson, a professor at_ the 
chool , and an expert wh.o wrote , . 
.ecr.ics, report, after reviev;ing 
cai^experience supports the- 
s strictly limited p'a ti en ts . wi th 

dilation usually will not go 
considered, he believed that 
la.bor was employment related.

• . f

indicates the carrier's grounds 
claimant's claim v;as based 
did'not arise out of and in

The Referee found the v;ording.of the'denial was sufficient 
and. adequate and also found that 'cl.aimant's hospitalization 
of February 27, 1978 was not caused by a condition which 
arose out of no.r in the course of her employment. He affirmed 
that denial. •

The Board, on de novo reviev;, concurs with the conclusions 
reached by the Referee. :

ORDERi. ' 'I
The order of the Referee, dated December 8, 1978, is

af f i rme d.

832-
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WCB CASE NO. J,8-76'25 

■ ■ ■ ^;- 
AGNES V-. GRINER, CLAIJ4ANT • ' •
S. David Eaves, Claimant's,Atty.
SAIF|, .Legal Services, Defense Atty. 
Request for Reviev/ by the SAIF

September 25^ 1979

m

m

,J Reviev/ed by Board Members Wilson and McC£ 
The State Accident Txnsurance ‘I-'uhd reauest

Callistef.
review by 

found the employer toiqueststhe [Board of the Referee’s order which
be a non-complying employer for the period July 1, 1978^ 
through August 14, 1978 and upheld the Fund's denial of; 
claimant's claim for an industrial injury suffered on August 
5, 1:978 while working for the non-complying emtployer. .The 
order remanded the claim to the Fund with directions to| pay claimant compensation for temiporary total disability onj- the 
basis of a 40-hour week, including all past temporary total 
disability compensation paid' to claimant and'all futurej 
compensation for temporary,total^disability to be paid 'to claimant. The order directed th§, non-complying employer, 
pursuant to the provisions of- ORS' 656.054 , to reimburse all 
money paid by the Fund to claimant for temporary total 
disability and granted claimant's attorney a reasonable 
attorney's fee payabl-e out of the comipensation for temporary tota^l disability to a maximum of S500. ' |

i ' ' ' ' ■ I ■
■ - ; There was no dispute as to the' non-complying status of

the :employef at the time of the injury. The issues were
fail’ure to pay compensation for tem.porary total disability
at the proper rate and .penalties .and attorney's•fees for the
deni'al.

!
Ij Claimant suffered an injury on August 5, 1978 while 

working as a waitress for the emp.loyer. No Form 801 was 
filed by claimant, however, a physicicin's initial report of 
industrial injury or occupational disease was filed with the 
State Accident Insurance Fund signed by the claimant. The 
Fund'’ interpreted this as. a request for hearing and issued a 
denial letter on the basis that the employer was, at the 
time, of the alleged injury, a non-complying employer.. j

Upon .receipt of the Fund's denial letter, claimant'jS 
attorney established that the employer was non-complying and 
subsequently a Form 801 was filed and the .employer declared non-complying. Thereafter, the matter was referred to ihe 
Fund and it resumed payment of compensation

:ne wormed a :G-
The Fund paid compensation for tem.porary total disability 

on the assumption that claimant was regularly employed for 
two days per week. Claimant' contends that 
ho'ur week, not a 16-hour week.
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The Referee found uhat claiir'a 
employer since January 1977 and-'ha 
about 32 hours a v/eek ai thougtish'e 
to work 40 hours per week. In Apr 
Sick and lost time 'from .work unti-]l returned to work and told' her |efa 
her daughter work her shift and,th 
needed. Claimant continued.koowcr 
The' records indicated claiiiiant wof week averaging approximately--tw6/;ja 
1978 claimant, testified that uhe e 
return to work on a regular■•b’asis- the^ 

m ree
was scheduled , to work fo 
work week and the f i.rst- 
v/eek. -The-work week of the. empl'cv 
Saturday.

nextdav'S

and he 
that c 
and wa 
to res 
week. 
althou 
full e 
follov/

The Referee found,' according 
r two daughters, one o.f v;ni 6n '1laimant started to, 'woik 
s to v/ork Thursday -I'h-id'av , 
ume work' Sunday, .Mondavi ar 
Claimant only worked' six'h'c 

qh she testified she -had.bee.-.•••'I'll'ight hours. Claimpht ret;,;rn 
ing. day and'at 12:45 suffere

nt had worked for the 
d worked an average of 
■'had been regularly scheduled 
il,1978 claimant became 
kjune 1978. In June she • 
oyer she would-prefer that 
at-she would fill in when 
k through.June and July, 
ked two to three days per 
ays a week. On August 4, 
itpllpyer told her she would 
t''Claimant stated that she 
' six -days, three on that 
.6n‘ the following work 
er runs from Sunday to'

uc the testimony of claimant 
h worked with ciairnant,- 
liursday, August 4, 19 7 8 
Saturday and then scheduled 
“'Tuesday, of the following 
urs on Thursday, August--4, 
^'scheduled to ’ v/ork-_ the 
ed'to work at 10 p.m. the 
d'her indus'trial injury.

claimant 'was definitelyThe employer testified that 
scheduled to work Thursday, F.ri-day imd probably was scheduled to work.Saturday and possibly|Sunday. The employer did .not 
know about Monday; she doubted'that - claimant would work ” . 
Tuesday because the employer'■■normally did-not work people six' days a- week because o r eve rtijitiek The em.ployer also 
testified that it v/as her-'understanding that claimant's 
regular shift was to be hancled'''by_ claimant’s daughter • unti 1 
she returned, to school in' Septonber a.nd that ■ unti-1 that time claimant would work part tini8'|;bnjly; 
conversation with claimant* i.blatiing
on. a regular, five-day., 
industrial inj ury.

She did not recall any' 
to putting claimant back 

40-hour work week just prior to the

The Referee found 
1

:hat with respect to the denial of claimant's claim, that letter|indicated the employer was a 
non-complying employer and; there fore it had no choice but to 
deny coverage. Claimant con pe'nds j this forced her to obtain a lav/yer to determine if she -had' any' legal rights and therefore 
the Fund should pay her att'o'rnev-LS fee.

-834-

#

m



#

m

m

, The Referee found that the^denial letter possibly'ishould have been more explici'it’ppxl .explain what claimant' 
■rights were v/ith respect .to ''"a" si’tuation involving a non'- 
•comp].ying employer,- but he found nothing inherently v.'rong with the letter of denial.. He concluded the Fund had al 
right to deny at that point because it was not furnishing 
the employer coverage. He found no basis for penalties or 
attorney's fees based.on the Fund's original denial.

VJhen the Fund did comiTience - paying compensation on ; 
receipt of the non-coiriplying order from the Compliance j 
Division of the Workers' Compensation Department, the Referee- 
was of the -opinion, based upon the evidencethat claimant 
was on a full 40-hour week and was working such 'schedule at 
the time of her injury. He concluded that time loss benefits 
should have been paid to claimant based on a '40-hour week 
rather than a 16-hour week which was the basis upon which 
.the Fund relied.

The on tne par 
on a

, 1

Ref e

o. the
40-hour

FundReferee found no misconduct 
because of its- failure to nav comoensation‘■'X'■'week. , The claimant, by and' through her attorney, requested 
that the benefits be increased but the.Referee found that 
there v;as no requirement- that a formal denial of such request 
be, made by the Fund. The original claim had been accepted and processed and the Referee concluded that under the ! 
circumstances tiie Fund v/as acting in good faith and certainly 
had- reasonable grounds at that time to pay claimant on the.^_ 
basis of two days a week based upon the information apparently 
obtained from the non-complying em.ployer. The Referee did 
not feel that under all the circumstances involved thatjan 
attorney's fee should conie froia any sou.rce other than the increased compensation granted claimant; it v;as not the | 
responsibility either of the Fund or the non-complying ' 
employer. • - •

I, The Board, on de novo review, agrees with the Referee's conclusion that the Fund had a right to. deny claimant's' 
claim when it did because at the time of the industrial 
injury it was not furnishing V/orkers' Compensation coverage 
to the employer.' As soon as it received the non-com.plyirig 
order from> the Compliance Division, it comjnenced payingj

The next question- is v;hether or not claimant was working 
a full 40-hour week at 'the 'time of her industrial injury.
The Referee found that she was. The Board finds that th’e 
employer's work week commenced on Sunday and concluded o'n 
Saturday. At the time of the injury, on August 4 , 1978,| 
claimant had been working, on an averarje, two days a week.
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Claimant attempts to 
40 hours a.week although t 
the latter part of,one woe 
following week,. Under the 
employer, this was not pos 
worked Thursday, Friday an 
Tionday and Tuesday. This 
hours, however, only 24 ho 
week' and 24 hours to the. f

how that she was actually working 
o\do sc 'she had to carry over from k into-jthe' first part of the 
wcrk-w^eek . system set up by the 
sible.’l Assuming that claimant had 
d Saturday’and then, worked Sunday, 
would* give claimant a total of 48 
urs|cpuid be alloted to the one 
ollowingjweek.

the evidence i
her injury, wa

The Board concludes that 
that claimant, at the time of 
hour week and that the Fund properly'paid cl for her' time loss on that basis'. | Therefore, 
the Referee's order which directed the Fund

disability 
The Board

compensation for'temporary total 
a. 40-hour week- miust be reversed; 
balance of the Referee's order,, although the 
to include in-the order portion a paragraph 
Fund's original denial was approved.

s quite clear 
s working a 16- 
aimant benefits 
the portion of- 

to pAy .claimant 
on the basis of 
agrees with the 
Referee failed 

stating that the

ORDER .

The order of the Referee., 
modified to. read as•follows:

ated April 12, 1979 , .is.

The proposed and final, notice in this matter issued • 
against Mary J. Sanders, doing business as Mary's Chili 
Bowl, decJ.aring her a non-complying employer for the period 
of July 1, 1978 through August 14/ 1978, is not disputed and 
Mary J. Sanders, doing business as Mary's Chili Bov;l, is 
declared to be 'a non-complying employer during that period.

The letter of denial by ,the Fund dated September 6,
1978 is approved.

The rate of compensation for temporary total disability 
paid claimant which is based on a 16-hour week is. the proper 
rate. The Fund shall be' feirrbursecV.for com.pensation paid 
claimant for temporary total disability by the non-com.plying 
employer' pursuant to the provisions.of ORS 656.054.

Inasmuch, as there has been no increase in the compensa
tion for temporary total disabililty payable to claimant, 
claimant's attorney is entitled tio no attorney's fee'.
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WCB CASE NO. 78-9C58 September 25,•197S

KENNETH. HOIXIN, CLAIMANT , * —^
Winslow & Alway, Claimant's Attys. 
Bruce A. Bottini, Defense Atty. 
Request for Reviev/ by Employer

Reviev/ed bv Board Members VJilscn, Phillips and McGallister

The employer seeks review by the Board of the Referee's order which set aside its denial of claimant's claim an|d 
remanded said claim to it for acceptance and payment of 
compensation as provided by law.

The sole issue is compensability.

Claimant was a 29-year-old corn husker who was injjured 
in the course of his employment on October 2, 1978 when 
fellow-employee intentionally hit him in the left side 
fracturing a rib and causing a contusion of the kidnev.

ft- .claim was denied bv the carrier 'bn November 1978.
Tne

The Referee found that there v;as no fight; claimant 
neither struck nor atfempted to strike the fellov;-emp-loyee 
nor 'was he the^ aggressor in any way. Apparently, short'ly 
before the incident claimant had told another employee jthat 
his assailant had attempted suicide some months earlierj. 
Claimant had passed this same information on. to anotheri 
person earlier and his assailant had threatened claiman'^ 
with bodily harm if he did not cease speaking of the ma|tter. 
After the threat, the two employees attempted to avoid each 
other as much as possible. The assailant was only 17 or 18 
years old and was under psychiatric treatment. [

I
The Referee found that all the contacts between claimant 

and‘his assailant occurred on the job; there was no personal 
relationship. At the time of the incident, both claimant 
and his assailant were in their assigned .work areas doing 
their work. I
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The Referee ■ found the critical question to be-v/hether • 
there had been sufficient contacts between the iroury and' 
the employment to meet the -'arising out of and in the course 
of employment" test. He stat'ed tihat although the two parts 
of the test were conjunctive/jthat case law has generally- 
established that v/here facts are istrbng in establishing one 
of the elements, less evidence is required to-establish the 
other element, in proving cprnpensabiiity. The Referee found 
■there was no question but that ti:e'injury arose in the 
course of the employment. ' It|'w^'S’ on the premises and during 
work' hours and the parties involved were in thei.r assigned 
areas performing their regular-work. • He further found that' 
to meet the "arising out' of" test the employment•need not be 
the sole cause or even theJprimafy 'cause of the injury.. It 
was sufficient if the employment.materially contributed to 
■the risk. ’ '•

The Referee concluded in case the claimant’s 
had clearly recjuested

that he not be assigned ■ 
working, however, the' employer chose to ignore the warning 
of • a probable problem and ' placed" the assailant, who v;as 
young and unstable, very near- to c.laimant and thereby mater-

ofi uhe injury.■If. ^ .

this
assailant had warned a foreman and

the same-'area where claimant was

ially contributed to the ris]< ^ - 1
The Referee further concluded that this knowledge by 

the employer, the fact than' b'othl claim.ant and his assailant 
•were employees, that claimaiiflcv^as'not the aggressor, and the 
fact that the incident occurredi'cluring regular work, provided 
a stronger connection between the employment and the injury 
than is found in the'cases wh'efein cpm.pensation, has been 
denied. He held the claim tO'"be‘'compensable.

( j
The majority of the Boa-rjd, on de novo review, reverses 

the conclusion of the Referee. It is not questioned that 
the incident arose in the 'courser of the employment; the 
evidence establishes' that clea.rljd.‘i Hov/ever, ' the only reason 
for-the .assault was'a personal matter between claim.ant and. 
his assailant and had nothing to! do with claimant's work.

It is well established ihaJ to find a claim compensable 

the injury must be accidental and it-must arise out of and 
in the course and scope of the employment. • The Board does 
not agree with the Referee' s^j.stgtement that where one element 
of the "arising out of and in the' course of" employment test 
is strongly established, I'ess is', required of the second 
element to result in a finding.of compensability. In this

case, the evidence does not d.em.ohstrate, that the "arising 
out of" element of compensability has been satisfied. This 
element conce.rns the emp.loyraeht' s contribution to the injury 
The Supreme Court i.n Blair v':l-'SIAC'l33 Or 450 (19 30) stated
as part of its opinion -that:,;
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"... for a personal injury to arise out of and 
in 'the course of the empj?dy,ue'nt, , there must be 
some connection between th'e" injury and the em- 

' ployment other than the mere fact that the em
ployment brought, the inj lured. party to the place 
of injury. There must- be a causal connection 
between the employment and the inj’ury which had 
its origin in the risk connected with the em- 
ployment, and flowedj^frpm that-.^s^ource as a ra- 
tional and natural "'cohsequehce-th^' .

The majority of the Board finds no evidence to establish 
causal connection between claimant's injury and his emiploy- 
ment. 'The origin•• of-the risk was -not connected with his 
work at the cannery, the c],aimant's assailant did not strike claimant■because of-a dispute over the manner or methodjof 
work or because of anything which was connected with their employm.ent. He hit claimant solely because he resentedj 
claimant's gossiping to others about a matter which he felt was nobody else’s business. -The nature of the dispute | 
between claimiant and the assailant' was entirely personal and not related to claimant's employm'ent or work activities! 
Therefore the i.njury did not arise out of claimant's employ
ment.

' ■ ORDER

The order of the Referee, dated May• 3, 1979 , is reversed

The denial of claimant's claim by the employer and its 
carrier on November 7, 1978 is approved.

Board Member Phillips dissents as follov/s:

I respectfully dissent from the opinion .of the rr:ajority
of the Board and would affirm and adopt the Opinion and 
of the Referee in regard to. compensation.

Order

In respect to the attorney fee which the carrier cate
gorized as "improper", I would agree and would award a fee 
of $650 at the hearing level and $250 at the Board review 
level.
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WCB CASE NO. 78-8172•1 September 25, 1979

PHILIP C. RIDDLE, CLAIMANT 
Litchfield, Macpherson, Carstens 

& Gillis, Claimant's Ar.tys. 
SAIF, Legal Services, Defense 
Request for Review by the SAIF

Att’

Reviewed by Board Members Wilson and McCalliste'r.

The
the
for

State Accident Insurance Fund requests review by 
'Board of the Referee's 'order [which awarded claimant 112® 
35%' unscheduled disability. ' !

The only issue before uhe Referee and,the Board 
extent of claimant's permanent partial disability. IS

Claimant was a 27-year-oid stacker when he injured his 
back on February 23, 1977 while lifting'rose redi-plant 
boxes. The injury was diagnosed as a''lumbosacral strain and 
some functional overlav was noted.

Claimant has'had 
been conservative and

no
the

sure
cia

^ry 
.nv ■;

.11 or his treatmieht has 
closed by a Determination

Order, dated August 22, 19 / 3, I v/hereby claim.ant was granted
compensation for temporary 
unscheduled low back disab.

toru'i
tV;]

disability and 48°. for

was amiGnded by a Determination
-This Determination Order 
der, dated 'September 6,

197 8 , only insofar as the rirst; iDetermination Order related
to the award of temiporary total^ disability.

Claimant complained cit the hearing of limitation
of m.otion of his back and chronic' back pain radiating into
both hips , primarily into his left'; leg. He stated that the
pain was increased by activities Claimant testified that 
he is unable to perform duties*whichirequire prolonged 
standing, repetitive bending'or^'sjtooping, prolonged sitting
or driving, heavy lifting aud

it

strenuous physical activities.

Claimant was seen by the staff at Callahan Center and 
felt that he- had a capacity for moderate work and rated

his vocational impairment due I to 
"mildly moderate",. They rated hi 
disability, as "moderate". • d r

physical disability as 
s■■ extrinsic psychological

Dr. Pasquesi exa'mined claimant and rated.his impairment 
for loss of flexion of 30° as'|'3%J he rated claimant's pain 
syndrome in the moderate to .severe.'category equivalent to 
15% of the whole m.an. He stated ithat the combined impairment 
was 17% of the whole man.

The physicians at-the Orthppaedi.c Consultants reported 
that they did not feel claimant: doulid, continue his occupation 

stacker and rated h.is Rf f-lnrt-ion oF hi back asas a s 
mi. Id.

,toss_ of 
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Dr.Schmidt, an’ osteopathic' physician, v/as claimant's 
treating physician. He judgeti'^^claimant' s impairment to be •"
. . . more likely fifty percent impaired rather than fifteen
percent . . .". . ‘ .

Claimant is 29 years old. and has a tenth grade education. 
He was in an on-the-job training program under the .Vocational 
Rehabilitation Department and received training as an appli
ance technician. He ha^sr-^np :(^other»f^formal schooling or special 

. skills and his primary occupation’ has been that of a commercial 
fisherman. V/hen claimant was not engaged in com.mercial

claimant worked for McCammon Appliance 
tly'was the on-the-job training program Claimant quit this job becausej he 
ly carry out the duties which involved 
he terminated claimant has performed ttent basis doing such things as. | 
boats, baiting crab pots and playing 

bandlj He has 'made several attempts to 
but has had no success.

fishing, he wo rked as
After his injury ■

Service. This - apparenprevious ly referred to
was uhab le to physical
heavy li f ting. Since :
odd jobs on an intermi
painting and s craping
a guitar in a miusical '
look for regul ar v;ork

• The Refer ee found :he' lay testimony to be credible and, 
based upon a finding that claimant's injury'had resulted in limitations which eliminate claimant's participation in| 
certain work activities, especially heavy work, concluded 
that claimant was entitled to ah increased award of com^en^. 
sation.

After considering claimant'-s chronic symptoms and 
residuals, his age, mental state, education, training and 
experience, the Referee awarded claimant compensation equal 
to 35% which represents an increase of 20% over the award 
granted by the Determiination Order.

The Board, on de novo review, finds that claimant's treatmenthas been conservative, he has not required any| 
surgery and the evidence indicates that there are many types 
of employment, v/ithin claimant's physical and mental capabili' ties in which he could engage on a regular basis.. The | 
claimant is only 29 years old and, with the exception of Dr, 
Schmidt, all of the physicians who have examined and/or 
treated claimant have rated his impairment as mild.

The Board concludes that to adequately compensate 
claimant for his loss of wage earning capacity resulting 
from the industrial injury of February 23, 1977 he should be 
awarded compensation equal to 80” which represents 25% of . 
the maximum allowable by statute for unscheduled disability.
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• ORDER I
; IThe order of the Refereei dated May 21, 1979, is modified
j i

Claimant is awarded SO'^ of a maximim of 320® for 25% unscheduled back disabilitv. !Thils''award is in lieu of the 
award for permanent partial disability 9ranted by the Determin
ation Order dated August 22 , ,19 78'and the award for perm.anent 
partial disability granted by: thd Referee's order v/hich in all other respects is, affirmed'. " |

m

WCB CASE NO. 77-1434 September 25, 1979
I •MARGARITO TREVINO, CLAIMANT ’ ' |

Schwenn, Bradley & Batchelor,' ' . . -
•Claimant's Attys. , ■

Lang, Klein, Wolf, Smith, Griffith 
& Hallmark, Defense Attys. ' -

Request for Review by Employer

Reviewed by Board Members Wilson, Phillips and. McCal-' 
lister. ' . ' ■ ‘

The employer seeks review by the Board of the Referee's 
order, as amended, which' found claimant to be entitled to compensation for permanent tota11disability, as provided by 
law, payable from the date of;termination of compensation 
for temporary total disability wit'h’ credit allowed for 
payments made on the award ’ for permianent partial disability.

There were two issues presented to the Referee at the 
hearing. One was whether claimant's conditions of hypertension 
and intercranial lesions including' his vision problems were 
•related to his industrial injury. The Referee found that 
they were not. The second;issue was' the extent of claimiant's 
disability. The Referee found he'was permanently and totally 
disabled. ‘I' ' ' •r ■ ’ ■ ’

• Claimant suffered a ccm^pensable- in j ury on October 29,
1975 while employed as a press operator at Tektronix. He 
was 47 years old at the time of the injury which was caused 
when the back of the stool upon Which he was sitting came 
loose, causing claimant to fa'll backwards landing on his hip 
and back on the concrece floor.’ Claimant had worked for the 
employer for approximately 10"years .prior to the injury. He 
sought medical treatment frofnjjHis' family doctor who diagnosed lumbar sprain, myofascitis' and imusculoskeletal pai’n. On 
November 21 , 1975 cl.aimant returncdi to work but experienced 
back pain while lifting a’die,._
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m
Claimant then came under 'the.care of Dr. Nelson who 

hospitalized claimant after .dlavinosing acute luntbar strain. 
On February 3, 1976 Dr. Nash ," a''neuros urgeon / conimenccal 
taking medical care of claimant.- .He, reported that claimant

complained of low back and'left testicular pain, numbness 
the left posterior thigh, calf and dorsum of the left toe, in
and the turning out o the

-vS
le-ft foot when he walked. He

Ifelt these were symptomstC9^'’'^ptefp'rb.mibial co.mpressive neuropathy 
at L5 on the left. He also said that claim.ant had abdominal 
complaints which appeared to.be a ventral hernia. He referred 
claimant to Dr. Awe, a surgeon..

Dr. Awe reported on March 2, 1976 
examined claim.ant on January'7, 19 76 c 
that he sustained an incisional hernia 
stool on October 29. Dr. Awe felt tha 
claimant had developed this hernia as 
On March 4, 1976 claimant had surgical 
Dr. Awe reported that claimant had als 
of a gastric ulcer some years previous 
well until the injury of October 29 ri 
left claimant wd.th a large incision of 
to his back injury.

Stthat when he fir:
laimant had stated(after falling off the 
t it was possible that 
a result of the injury.repair of the he'rnia. 
o undergone a resjection 
and had done very 

pped his incision^ and
the hernia in addition

The Orthopaedic Consultants examined claimant on April 
14, 1976 and'noted in their report that claimant had a 
cholecystectomy .in 1968. He also, had a duodenal ulcer in 
1970 and a year later developed intestinal obstruction, 
secondary to the ulcer and had a subtotal gastrectomy. After 
this operation complications set in in the nature of an 
acute pancreatitis which required further surgery to correct 
the fistula in the duodenum. They found that about this 
time claimant comnienced to have headaches and failing vision. 
It was discovered that claimant had a papilledema and he 
underwent a lurriboperitoneal shunt v/hich is still in'place.

m

The physi 
that claimant 
by a cerebral 
with headache, 
neurological s 
noted with int 
begun to have 
partial blindn 
felt that the 
ant's previous

cians at the Orthopaedic Consultants assumed 
had a pseudotumor cerebri,' a condition caused 
edema, m.arked by raised intracranial pressure 
nauseavomiting and papilledema without 

igns except an occasional 6-nerve palsy. They 
erest that claimant stated he recently had 
headaches again and transcient episodes of ess which wo.uld last 10 minutes or' less. | They 
shunt operation was the explanation for c;laim- 
lam.inectomiy.

In addition, the doctors at the Orthopaedic Consultants 
found claimant to be obese with'mild hypertension, anxiety 
tension state, and some functional overlay. Probable left 
sideachc neuropathy, pseudofumor ce.rebrr 
draining cibdominal surgical wound. They

-84 3-
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was medically stationary and reconimended a psychological 
evaluation prior to a myelogram and possible surgery. It 
was also recommended that claimant’s other neurological 
conditions be re-evaluated, because of his recurrent headaches 
and periods of partial blindness|

Claimant was examined, in-May. 1976 by Dr. Fleming and 
Dr.. Hickman, both clinical psycholocists, who found claimant 
functioned within the normal 'rangeFpf intellectual ability 
with non-verbal materials;’ borderline with verbal ma.terials and was functionally illitera|te. j | Claimant works carefully 
and accurately but has ho outstanding skills. They felt 
that claimant was strongly: moitivate'd but was experiencing a 
rather'severe schizophrenic reaction. They concluded their 
report with a statement that^-rf clairQant could return to 
gainful, employment his psychopathology could be expected to 
decrease notably. ’ • •

'' A myelogram performed on. June 28, 19 76 indicated a 
spinal nerve root defect at the L4-5 interspace on the'left but Dr. Nash did not feel tha!f.jclaimant' s overall physical 
and emotional status was suchL' that lie would be a good candi
date for surgery, Ke did not. |think claimant .would be capable 
of productive employment aiCd-he returned him to the care of 
his family physician. 1 |

I ‘Claimant was again ex.smined.- by the Orthopaedic Consult
ants on January 12 , 1977.' • They felt that based upon the 
October 29, 1975 injury that iglaimant's condition was medi
cally stationary and stated that- because of the fact that 
treatment was virtually .impossible because of claimant's 
other problems, there was" ho V.'reason not to close his claim . 
at that time. Claimant’s intracranial problems as well as 
his overv/eight problem .made trea,tment of his cronic low back 
strain very^ difficult, if not impossible, to manage. They 
stated that claimant could; not! return to his former occupation,- 
with or without limitations, |or to any other type of employ
ment .at the ..present. timie, !but that this was only partially due to his industrial injuryi.| fli't'w-£is largely due to-his' 
intracranial problem and his‘[hypertension, both 'complicated 
by his obesity and nei ther*-of'which were related to his 
industrial injury. They ratedih'ds disability to the low 
back in the range of moderate at|'the time of the examination 
but only mildly moderate d'iejtp 'the industrial injury. Dr.
Nash'agreed with this conclusion.

|i ^On February 22, 1977 the!carrier denied responsibility 
for claimant's problems’resulting from hypertension or' 
cranial lesions, including papilledema.
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# On March 30, 1977 Dr. Kloos, a neurosurgeon, who had 
been a 'Hiember of the panel-•’frorri-the Orthopaedic Consultants 
on the.last examination'of claimant, reported that claimant could return to v;ork with the following restrictions : ■ | he' 
could stand or walk 4-6 hours 'in.an eight-hour work shift; he could sit 3-5 hours in an eight-hour work shift; he| could 
lift 10-20 pounds occasionally and use his'hands for repeti
tive simple grasping, pushing, pulling and'fine manipulation. 
He stated that claimant ccuid usd his feet for repetitive 
movement, e.g., operating.''foot', controls, but he could not 
bend and could only occasionally 'squat or clim.b.'

On April 28 , 1977 Dr.- Kiest, an orthopedic surgeon, 
reported that claimant presented an extremely complex problem 
in' multiple diseases, sites'and sources of pathology. | He 
felt it was extrem.ely unlikely that even in the event that 
someone could magically eliminate his low back and left leg symptoms that claimant could be returned to his former|job. 
The 'fall v/hich occurred on October 29 , 19 75 certainly was 
not beneficial to claimant^but it was not-the primary cause 
of his present lack of functioning. He felt that the raultiole 
medical problemis and degenerative processes rather than the 
industrial injury were the prime cause of his present disa
bility. He felt that claimant’s condition v;as medically 
sta^tionary and that v/hile he did not believe that claimant 
co'uld return to w'ork, he felt that the accident w'as only a 
small part of claimant's overall .disability.

On June- 9, 1977 a Determination Order awarded claimant 
64° for 20% unscheduled low back disability..

After the clai 
June 28 to July 1. 
increased blurring 
difficulty walking, 
active papilledema 
pulsations were pre 
revision was necess 
was a probable hern

m closure', claimant was hospitalized from. 
1978; at that time he was complaining of 
of vision and weakness on the left with" arl ■ 

venoussent. He did not believe that a shunt 
ary and he felt that the mass in the back 
iated muscle which did not require' surgery

Dr. Paxton 
claimant had

• felt that 
chronic 'g

instead o; 
liosis and

iis
In November 1977 claimant underw'ent surgerv for an 

incisional herniorrhaphy performed by Dr. Awe. After t 
surgery Dr. Awe reported that claimant's first hernia repair had not held and, therefore, it was necessary to do thel 
second su.rgical repair. The second surgery was related to 
the original hernia. . '
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The Referee^'found that claimant was 50 ;v’ears'old, has a 
tliird grade education and is functionally illiterate. He is a Mexican-American and speaksj English with Siame difficulty. 
His work experience prior to .corning to Oregon was essentially 
field work in agriculture. : When he-came to Oregon he worked 
in the fields and for the Val'ie'y Migrant League v/here he 
assisted migrant workers'-in .finding 'employment.-. Thereafter 
he worked for Tektronix for 'approximately 10 years as a utility man, janitor and - plas tifc| mclder. At the time of the 
industrial injury claimant, saicij.hehweighed between 265 and 
270 pounds. After his injuryj'lie'j.went on a d.let with the 
Medical Diet Service ancitestified that at the present tinie 
he weighs-betv/Gen 185 and ? lOG-k pciinds . -His current sym.ptoms 
consist of low back and ‘ left''-leg ^ pai.n and because of the leg 
problems claimant states 
necessary for him to use a 
double vision and does not 
alone.

■e ,loses his balance
X cane.'.tO' avoiQ this,atltempt ro drive a '• U' J • ^ ,

and it is
He also has 

car or walk
r- i t '

The Referee concluded thatclaimant' s conditions of 
hypertension and intracranialfdlesions including his- visual 
problems v;ere not related'/tolhisifiridustrial injury. They ■
all. pre-existed the in j uir/. and ’ the medical ^ ■ ''USthat such conditions were notl' caused by no

e-viaence nor related
indicates 
to the

industrial injury
On the question of claima.rit's extent of permanent disability, the Ref eree ■ found|', that claimant 'had numerous 

problem.s which pre-existed''hi;s l-industrial injury and which 
have disabled him at various ..jtiime's in the 'past. These 
problems have prevented surgical.j repair of the disc problem, 
which was the -result of claimant; s' 'industrial injury. She 
found that the psychological,)evidehce indicated claimant was 
experiencing moderately severe jto -severe psychological 
problems which were at least'_ moderately related to his 
industrial injury.

' Ail though' Dr. Kiest had stated that claimant could not 
return to his former occupation and that the main reason 
'that he could not was not caused[by his industrial injury, 
he did say that claimant^ h'ad'ipermanent impairment of the

lumbar spine and that the industrial injury was a small part 
of claimant's overall disabilitypr.- Nash, claimant's 
treating physician, expressecphis■opinion that claimant was
not capable of productive empldymeht and that his back
injury was a significantdcch-tiri’bu.tinc_^factor to his ex 
disability. ■ ‘ d,.:I;iK-— isting
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The Referee concluded . that.-.pursuant' to ORS 656 . 206 {1) ( a) 
pre-exi'sting disabili tieseo;5'l'g^pevc6nsidered in_ the case of
DP. rma np n t 1" n 1 r1 i q 1 1 i -t-\r ;-•> n’ri ?? V -i n n "i n l-n r-o p. q i Hp r- ,p I- i id npermanent total disability and-, -ttaking 
all of the evidence in the record, including

into consideration
■laimant' s age ,

education, work experience, mental ability, psychological 
condition, pre-existing disabilities and physical limi.tations 
she concluded that he was permanently and.totally -disabled ' 
from performing any work at -a gainful and suitable occupation

The majority of td'e'Board, oh'^'^tie novo review, finds 
that claimant is not permanently and totally disabled. | 
Claimant's back problem;,,, which was the result of the industrial accident, caused permanent partial disability, in |the 
mildly moderate range; claimant is capable of using his 
hands for repetitive grasping, fine manipulation, or pushing 
or. pulling. He is also able to- sit for 3-5 hours a .day and
to stand or walk for 4-6 hours a day.

frequently sw
sitting and walking.

He can dp an activity, 
if he is allowed to frequently switch positions from standing,

Claimant has not returned to work
November 21 , 19 75 when he was atternDtinosince o

:he o:incident 
lift a rather"

heavy die at work. Claimant has retired from the em.ploy|ment 
of the employer- and is receiving his tretiremient benefits.
The evidence i.ndicates he 
least a year prior to the

has not_ looked for 
hearing.

iriv work for at

jobA fellow-employee testified .that the employer had 
availablesfor claimant which he could do with all of th( 
restrictions placed upon 'his work activity by the doctors 
who have treated and/or examined him. All claimant would be 
required to do was held a cutting tool v.-hich weighed- six

6

and'
ounces and cut plastic material weighing a total of 4 to 
ounces and separate plastic parts from; a mold. The job 
could be done- totally by feel without any use of vision 
claimiant could sit or stand as he Cxhose and would be allowed 
to take frequent breaks to- walk around or lie down in the first aid station if required. At the present timie the | 
employer has other employees with back problems who work 
under the sam.e conditions and the evidence indicates txhat
claimant v/ould earn the same rate of pay as he 
•previous job. According to Dr. Nash, claimant 
the work. • - ' '

earned in his 
could perform.

ORS 656.206 (3) provides that:
"The worker has the burden of proving permanent 
total disability status and must establish that 
he is willing to seek regular gainful employment 
and that he has made reasonable efforts to ob
tain such emolovment."
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The Board concludes that claimant has not done this and 
therefore he cannot be considered as. a statutory pernwanent 
total and the effects'of his'- pra-.exis ting non-v/ork-related 
disabilities cannot be. taken in.to consideration in determining 
his loss of wage earning cauaoity,'.;Vd; ... 1 I t ■

Claimant's loss of wage earning capacity -must be deter
mined by comparing claimant's., abil.ity to work before the 
industrial injury and without''the.; disability resulting 
therefrom with his oresent' abii'i't'yh'fo work.

The majority of the 'Board finds that claimant lacks 
motivation to return to work, and.],that the employer has • • 
indicated it would provide' claiina'ndgwith employment which 
would be within claimant''s bhysiyral -and mental capabilities 
and claimant v;ould be paid .the'''’3ame rate of pay which he 
received prior to his injurv j"g.-dcarentlv, claimant was not 
interested as he made no attempt»]t;Q 'return and perrorrn this 
job for. the em.ployer. Addi tionaljlytlie Callahan Cenuer had evaluated claimant and dGtei\mig‘:9g'rthat he was capable of 
being employed as a'clerk'-yet' ciaimaht did not seek any such type of em'ployment. He didyncti avail himself of- any of the' 
assistance which could have bee:ii|fj.;rnished to him by the ■
Field Services Division of-,, the; Workers' Com.pensation Depart- '‘W ■ \j, f'-V"ment. s' ■ '•• ■■ J I ' ' ' ! ' .

The majority of the Board concludes that claimant has 
failed to meet his burdengo.f .proyinq that he is incapable of regularly performing any .wbrk':''at;''a gainful and suitable 
occupation. V'' - ' ,b.

The majority of the Board 'feels that claimant has 
suffered a substantial ioss.cf v/age earning capacity as the 
result of the October 29 / 197,5 /niu.strial injury. After 
considering claimant's physical;* im.pairment which is in the mildly moderate range, his*'_age',;;hi3;rwcrk background and his 
limited education and potent.ial for »retraining, but also 
considering the fact that', ah.; actual , job exists for claim.ant 
which he is' capable of performing, concludes that claimant• " I ■ .1 .. 1 !:v ^ ,
would be adequately coiripensaped tor his loss of wage earn.tng 
capacity as a result ofi the-.industrial injury by an award 'of 
192° which represents 60 of/the i'miaximum allowable for an 
unscheduled disability.. .

* ' i ,

The majority of the Boarddagrees with the Referee's 
conclusion that the partialy denia1 issued by the carrier on 
February 22 , 1977 denying"-respcnsibility for claimant's 
conditions of hyper tension "arfd '-intracranial lesions including 
visual problems was proper • inasmucH'-t as the evidence indicated 
that such conditions were' not.-chy.spd nor aggravated by the 
industrial in'ju.ry. flost .of'.these,_condi tions 'pre-existed the 
injury, fne visual problem,apparently worsened after the 
injury but not because oi;-;itj.l ■ y .

4 I
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ORDER-,
The order of the Referee ,' dated March .16., 1979 , is 

modified. . •
Claimant is awarded 19 2® of'a maximum of 320°^ for 60 

unscheduled low back disability. -This av;ard is in lieu- of the award for permanent total disability, as provided -i^y
nation of temporary 
s order- which in allother respects is affirmed. . ’• '

statute, payable from dife^ddate 'of^v/dermir 
total disability crantea by*the Referee’

The carrier is allowed to .make such appropriate adjustments in the payment- of compensation- to the claimant as' 
shall be necessary.

Board Member Phillips dissents as follows:
I respectfu].ly dissent^, from the majority opinion of the 

Board which granted the claimant^r-permanent partial disability 
to the extent- of 60% of the maximum.

I would affirm and adopt the well-reasoned opinion of the 
Referee, a copy of which is attached h6;reto, and fi.nd ^the
claimant to be permanently and totally disabled within 
meaning of the law.

the

September *28, 1979■ SAIF CLAIM NO. A 564720
SYBIL M. AIKEN, CLAIMANT
Gatti, Ward & Gatti, Claimant's,Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On July 31, 1978, claimant, by and through her attorney, 
requested the Board to exercise its own motion jurisdiction 
and reopen her claim for an industrial injury sustained on 
January 29 ,. 1956 . Claim.ant's claim has been closed.and her 
aggravation rights have expired.

The Fund, after an examination of claimant.by the 
Orthopaedic Consultants, indicated it felt claimant had been 
properly compensated for this injury but it would continue to pay for related medical expenses pursuant to ORS 656J 245,.
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The Board found that th 
before it made it difficult 
claim. 'By an order, dated 
referred claimant's request 
instructions to hold a heari 
present condition was relate 
and, if so, whether it repre 
condition since the -last, arri ’

e conf.Li 
to m.ake 
vember ,2 
tc 'its h 
ng ‘‘'and c d to'iher 
sented. a 
anc-ement

A hearing v;as held on J 
v/ho found, based upon the la 
evidence, that claimant's co 
last arrangement or award 6f_ 
was a result of the spinal' fusi'dn’vdh 
claimant's 1956 industrial injury.'/ 
claimi be reopened. /

line u5 ,• 4 V u-, ;y tespim n diction 
/combehs

ctincj medical evidence 
a decision on claimant's 
2, 1978, the Board 
earings Division with 
eterTuine whether claim^ant' 
; 1956 industrial injury- 
worsening of such 
or award of compensation,

1979 by Referee McSwain, 
ony and the miedical 
had worsened since the 
ation and this worsening 
ich was required by •
He recommended claimant's

m

of the proceedings, the' medical^ evidei 
reconrnenda tion , concurs in.the '■fH’i:din<

The Board, after thorough 'consideration of the transcript
.ence and the Referee's 
igs of the Referee and 

would affirm and adopt these ’'findings, a copy^ of which are 
attached hereto and, by thi s; .re f eience, made a part hereof.

-1

ORDER
f

Claimant's claim is hereby remanded to the State Accident 
Insurance Fund for acceptance and- paymient of compensation to 
which claim.ant is entitled/conimencing on the cate of this 
order and until closed pursuahti;to t ORS 656. 278.

Claimant's attorney is ’hereby granted as a reasonable 
attorney's fee a sum equal to' 25% of the increased compensa
tion granted by this order, payable out of said compensation 
as paid, not to exceed $750. ‘ - ‘h •.

m
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DEL BEASLEY, CLAIMANT 
Lively & Wiswall, Claimant's Attys. 
Flinn & Brown, Defense Attys. 
Request for Review by Claimant

' WCB CASE NO. 18-794

Reviewed by Board- Memb'ers VJilscn

September 28,

and Phillips.

1979

The claimant seeks review bv the Board of the orde rof the Referee which dismissed claimant's'request for hear
ing. Claimant contends he is entitled to further medicalI • • Icare ana compensation•for temporary total disability and 
that his claim was prematurely closed.

Claimant was employed by Kingsford Company as a stacker- 
baler and on July.13, 1978 injured his low back stacking 50- 
pound bags of- charcoal.

On that date Dr. Carter examined claim^ant who, the ,doc- • 
ilatingtor felt, had an_ acute anxiety attack and was hy.pervent 

and jfelt claimant's problemis were functional overlay. Dr. 
Carter did diagnose acute back strain.

Claimant sought out Dr. Glubka, a chiropractor, on July 
14 , 19 78 v/ho diagnosed lumbar subluxation and strain with 
possible disc involvement and aggravation of chronic cervical 
and thoracic strain. Claimant had chiropractic adjustments.

Claimant had come to Oregon as a fugitive from justice 
and on August 5, 1978 he was arrested by the Springfield 
police. While jailed in that city claimant was examd-ned by Dr. Freedman. Claimant was released to the California | - 
authorities on August 21 and made complaints of aches and 
pains but did not mention he had a back injury. Claimant was 
released from prison on October 24, 1978.

After this injury claimant did- go to work for Murp 
ging driving skidder,but was fired two days later. 'ly Log-

Upon claimant's release from prison in California he came under tiie care of another chiropractor, Dr.-JensenJ

m

Dr. Glubka's report of August 29, 1978 tells of claimant's arrest and indicated that at that tim.e his condition 
was unresolved.and he was still symptomatic. Claimant 
needed further medical care and treatment.

A Determination Order .of September 21, 1978 granted 
claimant compensation for temporary total disability onl^ 
to August 23, 1978.

-851-



In October 1978 Dr. Jensen diaonosed I9W back and 
right leg pain and commenced givi'ng'^claimant treatment three 
times a-week.

On November 28, 1978 Dr. Jensen reported claimant's
^ < • Icondition was not medically stationary but he was improving. 

He felt claimant was unable to work but anticipated a return to work soon. > ! : ' ' ' ‘

Claimant contends he was never found medically sta- . 
tionary or released to work'by his physician and therefore 
is. entitled to compensation . fori temporary total disability 
commencing on August 23. : |

IThe Referee found claimant, had been habitually untruth
ful and the doctor's opinions were based upon subjective , 
complaints and concluded- that, the .Determination Order was 
proper and dismissed the hearing.

on de novo review,' finds that claimant's 
correct. The iredical evidence indicates

The Board, 
contentions .are 
that- at no time had- claimant' s ^treating physici.a.n ever de-: 
dared claimant to be medi.cally stationary, or was ;he' re
leased for v;ork. To the contrary, Dr. Glubka's report of 
August 29 makes this quite clear: Therefore, .the Board
concludes .that .the issuance of -the Determination Order of 
September 21, 1978 was premature^’and' should be set aside 
and claimant is entitled to com.pensation for temporary total 
disability until his claim is properly closed under ORS 656. 268 . ■ ’ i' ‘ "

#

ORDER
The order of 

reversed.
the Referee, .dated February 9 , 1979-, is

The Determination 
set aside.

Order of September 21, 1978 is hereby

Claimant is granted compensation for temporary, total 
disability commencing August 23,.'1978 and until; the claim 
is closed pursuant to ORS 656. 268 .'

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal'-to 25%’of the increased compen
sation granted by this order, not to exceed the sum of $750

m
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JOHN H.' ELWELL, CLAIMANT 
SAIF, Legal Services, Defense Atty.^
Own Motion Order

On June 1, 1979 claimant requested the Fund to reopen 
his claim for an injury^sustained on June 20, 1961. His 
aggravation rights have expired'. ‘''■Claimant sustained multiple 
injuries, hov/ever, the one with which this request is concerned 
is the fracture of the orbit of the left eye. Claimant saw 
Dr. Betts with complaints of a vertical problem. Dr. Betts felt the muscle involved in the injury was now causing|more 
problems and he recommended surgical exploration to see if 
there’" was a problem with the muscle itself.- He requested 
that claimant's" claim be reopened for this procedure.

Dr. VJaldman, on September 5, 1979 , indicated claimant 
has been suffering from diplopia since his injury’, however, this has been improved with special glasses. Claimant |must 
now tilt- his head down and to tl"ie. left in order to- obtain a 
single image. Dr,. Waldm.an recommended trying new glasses 
first to attempt to correct this problem; if this was not

SAIF CLAIM NO. ZA 865987 September 28, 1979

successful, surgery v/ould be necessary to correct the i 
ance due to claimant's weakened right superior oblique 
muscle.

mbal-

The Fund forwarded claimant's request together with all 
pertinent documents to the Board on September 17, 1979, 
stating it would not oppose the reopening of claimant's 
claim.

The "Board, after thoroughly,considering the medica 
reports before it,’ concludes that claimant's claim shou 
reopened as of the date he enters .the .hospita.l for the 
recommended surgical procedure and until closed pursuan 
ORS 656.278.

IT IS SO ORDERED

1
Id be 
t to
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WCB- CASE NO 78-3795 September 28, 1979

GEORGE L'ESPERANCE, CLAIMANTGalton, Popick & Scott, claimant's Attys.
Lang, Klein, V7olf, SmithGriff ith •’

& Hallmark, ‘Defense Attys'. |
Request for Review by Claimant

Reviewed by Board Members Wilson, Phillips ‘and McCal- 
lister. ■

Claimant seeks Board review of the Referee’s order 
which- dismissed his requestj for' hearing based on the fact 
that claimant is presently enrolled in an authorized vo
cational rehabilitation program and no purpose would be 
served by trying the case until he{terminates said program
and another Determination Order is issued.

: • . . ; ’ 1
The majority of the Board, after de novo review, af- 

• firms and adopts the Opinion and Order of the Referee., a 
copy of which is attached hereto .and, by this reference, is 
made a part hereof. * • . ^

ORDER
The order of the Referee, dated February 7, 1979, is 

affirmed.

Board Member Phillips dissents as follows:
I respectfully dissent frcmi the opinion of the majority 

of the Board which affirnied the Referee's action in dismiss
ing claimant's request for‘ a hearing on a Determination Order 
because the claimant was in a' vocational rehabilitation pro
gram at^the time the scheduled hearing was to have been held.

Viewed from the position of interpreting statute, this 
decision is' in direct conflict! with ORS 656.283 and denies 
the claimant his statutory right..'

Viewed from the standpoint of pragmatism, this decision 
may deny the claimant the payment of som.e portions of his 
permanent partial disability entitlement while he awaits 
action-on the part of the Workers' Compensation Departmiont 
either before he is enrolled in' a vocational rehabilitation 
program or on completion of t.hatlprogram and before a re
determination is made. '• j -

I find the decision of the Referee denies the claimant 
his statutory right and .clepies! the intent of tho legislature 
and would remand the case to the Referee to take evidence 
and issue an Opinion and Order, on 'the extent of disability.

-854-
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September 28, 19

OLLIE GEORGE LOWERY, CLAIMANT 
SAIF, Legal Services, Defense Atty 
Own Moiton Determination

CLAIM NO. VC 63787

Claimant suffered.a compensable injury to his left hip on March 13, 1967 while employed by Willamette National 
Lumber Company. His claim-was accepted and initially closed 
by an order dated December 22, 1969 wherebv claimant was -

79

awarded compensation equal -to 35% of the left leg. 
aggravation rights have expired.

Claimant's

On December 14, 1978 Dr. Rockey, on orthopedic surgeon 
who had done an open reduction and pin placement in 1967
after .claimant had fractured his left hip, advised the. 
that the present condition of claimant was directly rel 
to the industrial injury of March 13, 1967.

The Board, after reviewing all o 
included the statemient of: Dr. Rockey, 
tion had greatly improved since the s 
indicate it m(Ust have been worse than 
the 1967 surgery and that it was dire 
1967 injury, ordered the claimc to be 
of compensation,' as provided by law, 
4, 197-7 until the claim was closed pu 
of ORS 656.278, less any.time worked, 
January 12, 1979.

the medicals whi

Fund
ated

:nthat•claimant’s condi-Iurgery which would 
it was at the time of ctly related to.th'e . 

reopened for.the p|ayment 
commencinq on NovemberIrsuant to the provisions 
by an order dated

During the intervening years between 1967 and 1979 
claimant intermittently sought medical treatment but was 
unable-to find any satisfactory- solution. Claimant limped 
badly and finally after referral to Dr. Crcnk, an orthopedic 
surgeon, in September 1978-it v;as -recommended that claimant 
have a total hip replacemient. A- Charnley-Mueller total hip 
prosthesis, acetabular and femoral, was inserted on October 
3, 1978.

On July 25, 1979 Dr. Cronk stated that claimant was 
doing very well with respect to the surcxery performied and he 
thought his condition should be considered medically station
ary inasmuch as further diagnostic intervention and treatment was probably not going to be required for his hip. He | 
stated that he felt claimant was permanently impaired with 
respect to his hip and should not engage in any prolonged 
standing, walking, running or heavy labor because of the 
presence of the hip arthroplasty.

On August 20, 1979 the Fund asked for a closing evaluation
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Because of the surgery, claimant's impairment must now 
be considered in the unscheduled area and the Evaluation 
Division found that the claimant had been required to dispose 
of his cattle which he had been raising’because he had to 
eliminate all heavy•lifting and that his life style had been 
changed extrem.ely. Due’ to the 'complexities of the case and 
the lack of information, claimant’’;wa3 invited for an interview 
v/ith the Evaluation Team. As a result of the interview and 
what little information was contained in the records, the 
Evaluation Division recommiended that claimant receive no 
additional award for his left' lee but that he be granted an 
award of compensation equal to 35% ‘of an arm for his unsched
uled disability; this would be equal to 67.2° for his loss- 
of wage earning capacity. '.They also recommended claimant be 
awarded compensation for temporary ^total disability from 
November 4, 19 77 through June:4 ,. 1979.

The Board feels that claimant has not been adequately 
compensated for his.loss of wage -earning capacity. He is 
almost 58 years old and the doctor has advised him that he 
cannot engage in any type’’of work which requires significant 
physical ability. A.fter comparing claimant's condition at 
the present time to his condition in 1969 when his claim was 
closed, the Board concludes that;claimant is entitled to an 
award of compensation equal to*75%'of an arm for his unsched
uled disability. 'i':'

The Board concurs with the recommendation of no addi
tional-award for claimant's left leg disability but additional 
compensation for temporary total disability.

ORDER

Claimant is awarded compensation for•temporary total 
disability from Noveirber 4 , 1977 through June 4 , 1979 , less 
time worked and to compensation equal to 75% of an arm for 
unscheduled disability. This award for' unscheduled disability 
is in addition to the preyious!award claimant received for a 
scheduled disability on'December 22 , 1969 .'

m
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WCB CASE NO. ^78-88 03
-■’.I ‘

•September'23, 1979

LLOYD L. METCALF, CLAIMANT 
Douglas L. Minson, Claimant's Atty 
David Horne, Defense Atty,
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review of that portion of the Referee's 

order which awarded claimant additional com.pensation for 
temporary total disability from February 5, 1978 to April 20, 1978, less time worked. Claimant contends that he|is 
entitled to compensation for temporary'total disability 
beyond April 20, 1978.

Claimant was a 48-year-old carpenter when he sustained 
an injury to his mid-back on November 21, 1977 while m.oving 
timber. Initially, claimant was examined and/or treated by
Dr. Unger and Dr. Struckman. Later he consulted Dr. A. 
Johnson, a chiropractor who thereafter became claimant' 
treating physician-

J.

On April 26, 1978 Dr. Struckman, an orthopedic surgeon, 
expressed his opinion that claimant would not benefit from 
further active treatment. On August 31, 1978 Dr. Azavedo,
at the Callahan Center, declared that claimant was nedi 
stationary.. In October 1978 Dr. Rosenbaum concurred.

cal ly

Based upon Dr. Rosenbaum's report that'claimant was 
medically stationary and that he was in agreement with the 
reports of Dr. Azavedo and Dr. Struckman, a Determination 
Order was entered on October 20, 1978 which awarded claimant 
compensation for temporary total disability from November 21, 1977, through February 5, 1978. On November 24, 197l8'a 
Determination Order on Reconsideration awarded claimant|, in 
addition to the compensation for temporary total•disability 
previously awarded, an award of 16° for 5% unscheduled .ndd- 
back disability.

The Referee found no objective medical evidence that 
claimant's condition had improved subsequent to April. 1978 nor any medical evidence that claimant's condition was | 
medically stationary on February 5, 1978. On February 2, 
1978 Dr. Struckm.an had stated that claimant's back condition 
was not medically stationary and he repeated this opinion 
one week later. In fact, it was not until April 26, 1978 that Dr. Struckman felt that claimant could not benefitjfrom 
any further active treatment and not until July 26, 1978 
that the doctors at Callahan Center found claimant to be 
medically stationary.
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• Although Dr. Johnson must be considered .as claimant's 
treating physician, it was, not until two weeks after claimant 
had been found to be medically stationary by the physicians 
at the Callahan Center that ;’claimant first consulted Dr. 
Johnson. . ' . j'

The Referee found that since Dr. Johnson had not seen 
claimant at the time the other physicians declared claimiant 
to be medically -stationaryI.there was no evidence that 
claimant's condition was not.j medically stationary at least. ■ 
by July 26 , 19 78. ■ ^

Based on the evidence, the Referee concluded that 
claimant became medically stationary on April 20, 1978 and 
awarded him additional compensaticn' for temporary^ total

also 
:y from

16° to 48° for a total of 15% of. the maximum for that disabil' 
ity. ' , ' ‘ •

awarded him additional compensaticn' for temporary^ total 
disability from February ,5i,'. 1973''to April 20 , 1978. He 
increased claimant's award' forjhis,raid-back disability : 
16° to 4 8° for a total of 15% of. the maximum for that d:

finds that 
opinions

.this case 
relatinq toreview, ng m.edical 

beeam.e7medica 1 ly stationary.
The Board ,. on de novo 

contains several conflicti 
when claimant's condition.
After reviewing the m.edplcal ^evidence, it becomes apparent 
that he was not medically statidnaby on February 5, 1978 nor 
was he medically stationarvjon'Apri1 20, 1978, the date Dr. 
Struck'man reported that he ’did nctl tfiink any further treatmient 
was going to be very beneficial .to claimant. This report was 
contradicted by Dr. Struckman's biri.ef report of May 15, 1973 
in which he states "Lloyd. L. Metcalf has been unable to work 
since J^pril 19 ,- 1978. The'miOst reliabl.e medical evidence
indicates that claim.ant was'miedically stationary'on July 26, 
1978. This is based'on the opinion I expressed by Dr. Azavedo 
at the Callahan Center; an, opinion-which was concurred in by 
Dr. Rosenbaum. ‘ - -

Cla'imant's contention that he was not medically stationary 
until the date of the reconsidered Determination Order of 
November 24 , 1978 is not 'supported by the weight of the 
medical evidence. ' : 1.

■ I' ORDER
I ' .The order of the Referee, dated March 28, 1979, is 

modified. • - j
Claimant is awarded compensation for temporary total 

disability from February 5,.-1978 to- July 26 , 1978. This
award of compensation 
addition to the award 
disability cjranted by 
20, 1978 anvd affirmed 
Order of November 24,

fori, temporary total disability is in 
of compensation for temporary total 
the. Determination Order dated October 
bv the -reebrisidered Determination i9 78-i ; ■
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# In all other respects the Referee's order is affirmed.
j

Claimant's attorney is hereby granted_ as a reasonable 
attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 
$750.

September 28, 1979

• v-.|

CLAIM NO. D53-118028
FRED L.- MONROE, CLAIMANT .
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Own Motion Determination

Claimant sustained a compensable injury to. his eye on 
June 26 , 1967 while workina for Fa.rber and Piclcett Contrac- 
tors, Inc.- Claimant was washing and cleaning a wheel bearing 
which' exploded and 'hit his right eye-, producing a loss of 
vision due to a dislocated lens. Complications set in and 
ultimately the claim v;as closed by a Determination Orde 
dated January 26 , 196 8 whereby claimant v;as awarded 100 
loss of vision of the right eye.

On March 13, 1978 claimant underwent surgery consisting 
of an intracapsular cataract extraction with vitreous aspir
ation and peripheral iridectomy of the right eye. At the 
present time no indication of success as far as claiman|t's 
visual recovery in the operated eye has been established, 
however, it is not necessary because claimant has already 
been awarded 100% loss of vision after evaluation was made 
in conformance with ORS 656.214(2).

Originally, the carrier. Employer's Insurance of Wau
sau, agreed to pay medical bills for the surgery but stated 
it found no basis for reopening claimant's claim at that 
time for the payment of time loss benefits.

Claimant, by and through his attorney, had requested 
the Board to exercise its own motion jurisdiction and reopen 
his claim for the June 26, 1967 injury and the Board, after 
giving consideration to all of the evidence presented, 
including the medical reports from Dr. Robert Page who 
performed the surgery, concluded that claimant's claim 
should be reopened as of March 13, 1978 and that compensa
tion for temporary total disability should be .paid until the 
claim was closed pursuant to the provisions of ORS 656.278.
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The carrier requested a hearing on • the award inade by 
the Board on its own motion, but later withdrew its request 
and asked that the Evaluation Division of the Workers' 
Compensation Department m.ake a ,"‘closing evaluation' of claim
ant's present condition. , ■ ’ •

The Evaluation Division recommended to the Board that 
claimant's claim be closed with an.award of compensation for 
temporary total disability from March 13, 1978 through March 
26 , 1978; no award of compensation, for permanent partial 
disability was recommended;.

The Board concurs in this recommendation. ' • '
ORDERI ' .

Claimant is awarded, compensation for temporary total 
disability from March 13, 1978 ■ through March 26 , 1978. This 
compensation is in addition_to any previous compensation 
awarded claimant as a result of, his* June 26, 1976 industrial 
injury. .‘ •

Claimant'3- attorney has already -been awarded a reason
able attorney's fee by the Motion Order of June 5, 1979.

September 28, 1979SAIF CLAIM NO. PC 98035
ELSON PUTMAN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Moiton Determination

Claimant suffered a comipensable injury to his lower 
back on September 29, 1967 while working for Crawford Logging 
The claim, was accepted and initially closed on May 20, 1968 
with no award for permanent partial disability. On February 
3, 1972 the claim was reopened and claimant had back surgery. 
On November 29, 1973 a Determination'Order granted claimant 
64° for 20% unscheduled low' back disability. Claimant's 
aggravation rights have expired. •

The claim was voluntarily reopened by the Fund to allow 
claimant to have a repeat laminectomy and spinal.fusion-on 
June 25, 1974. Claimant returned to work in January 1975 
and the claim v;as closed, pursuant' to ORS 656.278 , by a 
Board's Own Motion Determination', dated July 5 , 1975 , which 
granted claimant an additional award of 20% for unscheduled 
low back disability.
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Claimant's condition continued to worsen and on February 
17, 1977 he was examined by Fr." Luce who performed a third 
laminectomy on February 24, 1977. The Fund had voluntarily 
reopenbd the claim for this surgery. Claimant'iS recovery 
was not successful and on March 14, 1978 a bilateral L4-5 
laminectomy, loraminotom.y and L4-5 left discectiomy were 
performed by Dr. Dunn and Dr. Bolton did a one-!level fusion. 
On June 25, -1974 Dr. Bolton had performed a two-level lumbar 
fusion.

Claimant's recovery was uneventful although he did 
some periodic flare-ups with increased activity. He was 
able to return to his regular job 'on January 
time of his injury in 1967 claimant was working 
^d bucker, however, as a result of the 1972 su 
ant, when he returned to work, worked regularly 
truck driver).

have
1979 {at the as a failer 

rgery, claim- 
as a chip '

On June 21, 1979 claimant’s treating physician felt 
claimant's condition was stationary and that the results of the surgery had been good and the fusion v;as we'll-healea. 
Claim.ant had little or no leg pain and was working full| 
timel. However, in ‘ the' opinion of claimant's do|ctor, claimant 
would have difficulty in returning to 'gainful work if it
were not for the fact that he was familiar with 
with his employer.

his work- and

Evaluation
t recommended

A closing evaluation was requested and the 
Division of the Workers' Compensation Departmen 
that claimant be granted compensation for temporary total 
disability from February 17, 1977 through January 7, 1979, less time worked, and temporary partial disability from| 
January 8, 1979 through June 21, 1979. They recommended no 
additional award for permanent partial disability in excess 
of' that previously granted.

The Board concurs in these recommendations.
ORDER

Claimant is awarded compensation for temporary tota.1 
disability from February 17, 1977 through January 7, 1979, 
less time worked and compensation for temporary partial 
disability from January 8, 1979 through June 21 1979.

These awards are in addition to any previous awards 
claimant has received as a result of his September 29, 1 
industrial injury.

969
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September 28, 1979

DONALD L. RAYMER, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys 
SAIF,’ Legal Services, Defense Atty. ■ 
Request for Review by the SAIF ' ;

WCB CASE NO. 78-8695 •

Reviewed by Board Members Wilson, Phillips and McCal- 
lister.

The State Accident Insurance Fund seeks Board review' 
of the Referee’s order which remanded claimant's claim-to 
it for acceptance and payment of compensation to which he, 
is entitled.

The majority of the Board,, after de novo review, af
firms and adopts the Opinion and Order of the Referee, a 
copy of which is attached hereto and, by this reference, is 
made a part hereof,

ORDER
The order of the Referee, dated April 10, 1979, is 

affirmed.
Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in connection with this 
Board review in the amount of $50, payable by the Fund.

Board Member McCallister dissents as follows:

Q

Q

Dr.
I respectfully dissent from, the majority opinion and find 

Kloster's opinion more persuasi.ve.
The hospital admission records indicate claimant entered’ 

the hospital at 10 a.m. with acute chest pain; he gave the 
history of feeling well until two hours prior to admission. 
Subsequently, the hospital emzymes. studies placed the occur
ence of the myocardial infarction sometime around 6 a.m.

Dr. Griswold based his opinion -on the, finding that claim
ant's work activity was of a substantial nature contributing 
to the development of the acute myocardial infarction.

Dr. Kloster felt that claimant's work activity on Hay 
4, was not exertive enough nor stressful enough to cause a 
myocardial infarction, and' I agree.

Dr. Kloster further felt that claimant had several high 
risk factors and that the myocardial infarction was the re
sult of the natural progression; of the claimant's underlying 
coronary artery disease'which, in his opinion, would have oc
curred regardless of work activities.
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The actual work activities claiinant performed on May 
4 were not particularly exert'ive or stressful and at the time of- the occurence of the myocardial infarction clailm- 
ant was not, in fact, even working. Therefore, Dr. Kloster's 
opinion carries the greatest weight.in conjunction with the 
history leading .up to the myocardial infarction in my opin
ion and I would, reverse the order of the Referee.

September 28, 1979WCB CASE NO. .77-3430
BERNETTA ROLL, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson, Phillips and McCallister
The State Accident Insurance Fund requests review by the 

Board of the order of the Referee which remanded claimant’s claim for foot and ankle injuries of May 1, 1977, Octotier 18,
pay-to claim.-

1977 and January 19, 1978 to it for acceptance and the' 
ment of medical bills and compensation and the payment 
anf*s attorney of $900 as a reasonable attorney's fee.

Claimant was employed as a messenger of Waterway Tjermi- 
nals Company and on April 28, 1976 sustained a compensable injury to her back while .loading bags of briquets into 'a 
truckc The claim was closed by a Determination Order ot. 
April 26 , 1977 with an award of 48*^ for 15% unscheduled 
back disability.

Claimant experienced her first fall on May i, 1977 
she was starting up the steps to her house and her left 
gave way and. she injured her left ankle.

asfoot

Dr. Keist reported to the -Fund that he saw claimant on 
May 4 'and she had moderate swelling of the left ankle and 
he placed her in a walking cast. Dr. Keist felt there was 
probably no connection between claimant's fall and her 
back condition, but he couldn't prove it or disprove it.
He felt that based on claimant's history to him there v/as 
a relationship but based on objective findings there was 
none.

Claimant came under the care of Dr. Valley, a chirc- practor who had treated her back condition on October 3,' 
1977.
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Claimant experienced herj second -fall' while walking 
to her car after a pool tournament and fell, injuring her 
right ankle.

Claimant was evaluated at the Disability Prevention 
Division on December 27, 1977j and Dr. Johnson, a psycholo
gist, found her moderately emotionally disturbed. The 
Disability Prevention Division ' s .(diagnosis was strain, chronic lumbar muscles.and lilgaments superimposed on pos
terior sway back configuration with weak abdominal muscles 
and increased lumbar lordosis. ■;

m

On January 18, 1978, again while walking to her car, 
claimant fell and broke her left-ankle. '

A report of Dr. Johnson; dated February 13, 1978, in
dicates that claimant did break her ankle while participating 
in the Disability Prevention|Division program.

I •' ' When Dr. Valley saw claimant on February 18 she had a heavy cast on her left foot.j Dr. Valley felt claimant fell 
due to the weakness in her low back and some loss of feel
ing in the legs. He felt that both'injuries to her left and 
right ankles were caused by this. -His treatment was palliative 
on ly.

■ Dr- Van Osdel reported |that claimant fractured her left 
ankle away from the Callahan! Center and the injury was not 
industrially related. |

In March 1978 claimant jeommenesd schooling in account
ing under the auspices of the Vocational Rehabilitation 
Division and she will complete the program in December 1979.

Dr. Valley testified at the hearing that the injuries'" 
of May 1977',’ October 1977 and January 197 8 were caused by 
claimant's low back problem with pressure on the sciatic nerve

The Referee found that the Fund paid no medical bills 
and-issued no denial and, in fact, only denied at the hearing. 
The Referee indicated that' prior to the 'industrial injury 
to claimant's back she had had no problems of her legs giving 
way and he concluded that-the fails -claimant has taken are compensably related to her low!back condition. He remanded 
the claimi for acceptance and payment of medical bills by the Fund. !

The Board, on de novo review, finds no relationship 
of claimant's back condition and the giving way and falling 
that claimant has experienced, on the basis of failure of 
proof. j
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m
The Orthopaedic Consultants found muscle strength in 

the legs, thighs normal with-no.give way weakness; Dr. Keist 
found no relationship of the back condition to the falls;
Dr. Van Osdel also found ankle fractures not industrially 
related. Only Dr. Valley gives the necessary causal rela
tionship of claimant's back condition to her falls.

The Board further finds no claims for claimant's left and 
right foot were in evidence.nor was. there evidentiary proof 
of medical bills havinq,, been submitted to the Fund or m.edical
verification of a causal relationship nor did the Fund 
until the hearing responsibility for these conditions.

deny

The Board 'concludes claimant has failed to carry her 
burden of proving compensability for her ankle/foot condi
tions of May 1977, October 1977 and January 1978.

ORDER
The order of the Referee, dated February’ 8 , 1979 , is re

versed.
The oral denial by.the Fund is hereby upheld.

Chairman Wilson dissents as follows :
The Referee carefully analyzed and discussed the medi' 

cal evidence and logically concluded that the injuries lio 
claimant's foot and ankles are related to the industrial 
injury to the low back.,^

VIn my opinion, the order of the Referee should be 
affirmed and adopted by the Board. A copy of that Opinion 
and Order is attached hereto and made a part hereof.
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September'28, 1979WGB CASE NO. 78-42U4
- , ,i . . ; .. IPHILLIP E. SCHIEFFELE, CLAIi'lANT * •, Richardson, Murphy & Nelson, j ■ 

Claimant's Attys. i*
SAIF, Legal Services, Defense; Atty., 
Request for Review by the SAIF

Reviewed by Board Members, Wilson-and Phillips.
The State Accident Insurance Fund seeks Board reviev; of 

the Referee's order which set aside its denial, dated January 
4, 1979, of claimant's claimjfor aggravation and remanded 
said claim to.it to be accepted and for the payment of compensation, as provided byjldw; directed it pay claimant a 
penalty equal to 25% of all■compensation for temporary total 
disability accrued and unpaid on January 4, 1979, the date 
of the denial, and awarded claimant's attorney a fee of 
$1,000. ' ■ 1 ' ,

The issue before the Board is the compensability of 
claimant's claim-for. aggravation of an August 13 , 1974. 
industrial injury. |

iClaimant, at the time of the hearing, was a 65-year-old 
unemployed iron worker. He had worked as an iron worker for 38 years until he suffered a'! compensable injury on August 
13, 1974 when he fell from a|truck which he was unloading 
and suffered multiple rib fractures on the right and a compression fracture at b-12l-

I^Claimant's treating doctor for that injury was Dr. 
Eisendorf who, in his closing evaluation of claimant, diag
nosed residuals from a comipression fracture at D-12 and pre
existing dorsal lumbar spondylitis, extensive, with traumatic 
aggravation. i

On December 3, 1975 a Determination Order closed the 
claim with an award of coimpensation equal to 80'’ for 25% 
unscheduled back disability.! This .was the date of the last 
award or arrangement of compensation.

In June 1975 claimant obtained a job as a tool checker 
and worked at this job until January 1977 when'he was forced 
to quit when his- symptoms had increased. Claimant has not 
worked since January 1977. Claimant has obtained his retire
ment pension and is on social security but contends that if 
it were not for his industrial injury he would still be working. ' ■
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On-March 1, ISll letters and medical reports were sent 
to the Fund regarding claimant's condition. The Referee found that though the letters and medical reports v/ere|not 
always clearly worded, any doubt that the Fund might have 
had-i.about whether claimant was filing a claim for aggravation 
was removed when it received a letter from claimant's attor
ney,- dated June 2, 1978 v/hich' stated :

"Therefore, and concurrently, with- this request, 
you are advised that a claim for aggrevation [sic 
is hereby filed and that a request for hearing.has 

' also been--filed.,
The. Fund still .did not accept the claim-and on January 
1979 , seven mionths after this, letter had been received, 
denied the c-laim. ...

4,
it

Dr. Eisendorf continued to treat claimant and, on March 
2, 1977, stated that claimant had’substantial pain at the 
fracture site. He felt the claim, should be reopened for further treatm.ent because claimant m.ight have miore dege'nera- 
tivC’change in the area and consideration should be given to 
revising his rating as he very likely had more permanent 
partial disability than was first believed.

On November 10, 1977 Dr. Eisendorf again wrote to 
Fund and indicated that claimant's back symptoms were s

the
lowly

but progressively giving him more difficulty. Ke'stated 
that although his compression fracture had healed well, he 
thought that m.ost of the symptoms claimant had were on the 
basis of progressive degenerative spondylitis in -this area. 
He felt his condition was stationary and that no further 
treatment was contemplated. • p •

’ ■ .On July 11, 197 8 he said: "... patient has had 
intermittent dorsal lumbar back pain and mainly dorsal back 
pain and more recently the pain has become more severe and 
required Empl [sic] #3 for relief. This gives him partial 
but not adequate relief, and his symptoms have become worse. 
. . . It is hereby requested that -his claim be re-opened for 
further treatm.ent" .

Finally, on December 18, 1978, Dr. Eisendorf again 
evaluated claimant's condition and 'stated that claimant had 
told him-he had not worked since January'1977 although there 
was plenty of work available for him but he was physically 
unable to do' such work because of his back disability.
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On April 12, 1977 Dr, Harwood, medical consultant for 
the Fund, had reported that claamant's current problems were 
not related-to his August. ^1974 injury, He'felt it was
unlikely that a compression.’fracture would be giving claimant 
trouble two-and-a-half years' after it had'happened and more 
likely that the degenerative cf\anges of the lumbar spine 
were growing progressively worsedbecause of aging.• “ . '.t if:!”V-:,- •; .

The Referee found that -the .evidence was clear .that claimant's back condition hadjiyorsened since'the -last date 
of arrangement or award of cqmpehsafion, but there was some uncertainty as to what cause'dj the worsening, . Dr. ' Eisendor f, 
as'early as June 20 , 1975',1 had ciagnosed a-residual traumatic 
spondylitis but since theh’-his,; position* changed from time .to' 
time. Some of his reports i’naicated the' claimant's present 
condi.tion was due to a p.rogressiqn ,'6f degenerative changes 
in claimant's spine and scmedstaite. that it was due to the 
injury. -The last report from' brV.''Eisendorf indicated that it 
was due to the injury. ThejReferee found this-to be consis
tent with the concept that-:' the,''th’e trauma lit up an underlying 
condition that had not preyidjusiyi disabled claimant and was 
also compatible with the ’ iiistorv’i of the'accident, •

, ■ ■ ■■

The Referee concluded'that- the claimant's claim of 
aggravation which was supported' by • medical veri.f ication of 
his inability to' work as. a, resu If of - the worsened condition.- 
must- be accepted--by the Fund-fnd; compensation^ as provided 
by law, paid therefor,' ' h ' ' i' ’

' !-■'•. ' 'The next issue to be determined by. the Referee was whenshould the first installmentj’qf- .compensation be paid claimant, 
ORS 656,273 (6) requires that’[fhe''first installment of compen
sation should be paid no later ‘than the 14th day after the 
subject employer has noticeyor knowledge of the medically 
verified inability to work- resulting from the worsened 
condition. The Referee found'ithat Dr. ‘Eisendorf gave the 
required m.edical verification’''in-his letter to the Fund, 
dated December 18, 19 78 / 'andj-jtK.at the ^ Fund denied the claim 
on January 4,. 1979’, 15 days, later,-'without having paid claimant any compensatidnAfor'^temporary total disabili-

O

ty:

O
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The Referee stated he would, give no consideration to a 
penalty for failure to pay..^*iGp^t4;.^n3a^ within 14 days of notice, because the offensewas'^'d.’hcdnsequential in this| 
particular claim. Plowever, he did,impose a • penalty because 
the Fund-failed to satisfactorily-explain why it took more 
than |h'alf a year to deny claimant's claim of aggravation.
'The Referee was not sure whether Dr. Eisendorf's' report|of 

• March 2, 1977, suggesting a claim'reopening be considered as 
a claim for aggravation ;-.por,, whethe.r,g„the claim was deemed 
perfected- by the letter from claimant's attorney dated ..dune 
2, 1978''w'hich the Fund received, on June 6 v/as the date of 
the aggravation buf'it was neither accepted nor denied'\ 
within 60 days as required by ORS ,656.262(5) and a penalty 
for delay in denying- the claim pursuant to 656,262(8) is 
appropriate if'the delay was unreasonable.

. iThe 'Referee concluded- that- claimant was erntitled to a 
penalty based on al 1 com.pensa tion. for temporary total disabil
ity that had accrued and was unpaid at the date of the 
denial.. -

'The Board, on de-novo- review', agrees 
the Fund on January 4, 1979 of claimant's 
tion jshould be set aside. However, it is 
of the Referee to establish the date clai

'.that the denial by- 
claim for aggrava- 
the responsibility 

mant's conditionworsened. In this case, apparently, the Referee left ii. up 
'to the parties involved to establish that date. He stages 
that :Dr, Eisendorf gave the proper medical verification | in.\J. 
his letter dated December 18, 1978 and then later states 
that possibly Dr. Eisendorf's report of March 2, 1977 could be considered as a claim fo.r aggravation or perhaps the | 
letter.written by claimant's attorney dated June 2, 1978. '

He assessed the penalty v/hich' the Board agrees should 
have 'been assessed but he does not establish a commencement 
date' for the payment of' compensation. If the Referee does not have sufficient information, to make a determination |of ' 
the date of the aggravation, he must request the parties 
involved to supply him with such information.

the dat^ 
letter,

i of aggrava- 
dated

In this case, the Board finds' that 
tion was established by Dr. Eisendorf's 
11, 1978, and the Fund should have paid 
for temporary total disability .from that date and until 
actually denied claimant's claim for aggravation..

July
claimant compensation

it
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.■ The 
modified

order
ORDER■ ■ If- I , ^

of :the Referee^, ,'dated February 20 , 19 79 , is
' ! i I

The denial issued by the St;_ on January 4, 1979-of ci'aimar.ts 
hereby set, aside and the claim.is 
acceptance and for the'payment'6f by law, commencing on july'-Til, 19 
closed pursuant to the, proyisioris

*' I • f'.
The' Fund shall pay claimant 

equal to 25% of the compensation 
from July 11, 1978 to January:,4,

to Accident Insurance Fund 
claim for aggravation is 
Iremanded to the Fund for 
compensation, as provided 
78,-'and until _the claim is
'df ORS 656.268.

- *
additional compensation 
diie ■ and 'unpaid tO' claimant 
19 79.

In all other respects the Referee's order is affirmed.
'..■if

m

Claimant's attorney is awarded as a reasonable attorney's 
fee for 'his services at Bpardl'reyie'w $350 payable by the
Fund. i • I

WCB CASE NO.-'' 79-7722

RICHARD A. WARE, CLAIMANT 
Colley & Johnson, Claimant's Attys. SAIF,Legal Services, Defense! ,A'tty. 
Own Motion ,Order , ■ ■m* '''.

September 28, '1979

On, August 21,. 1979 claimant, by and through his attorney, requested the Board to exercijse•' its own motion jurisdiction, 
and reopen his, request for v. ah'in j uiy sustained on November 
3, 1972 to,his low. back.,., ■' C'iaim ant|s claim was' initially 
closed on June 11, 1973 and’his- aggravation rights have 
expired. Claimant has been awarded.,' as of the present time, 
compensation equal to 55%'unscheduled low back disability.

Attached to claimant's ■ petition were several' documents 
relating to the processing -ct; 'his . claim. A letter from Dr. 
Martens, dated August 719.79,,ihdicated claimant had lost- 
his job because of his , back ’pain'.,;d '

, ,,,n .Claimant feels his:present;condition is either the result of his 19 72 industriai:jin!j'’ury, at which time the Fund 
was the carrier, or of a'new.hiri j ury and the responsibility 
of the present carrier, EmpIoy,ee'jEenefits Insurance Company.

.e|; ' ''I' ;
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' Clairnant has submitted a claim to EBI and a request for 
hearjing is pending before ngs Division. Claimant
desires- to have determined-''who'responsible for liis present 
condition; he believes he is entitled' to continuing*benefits.

■ I The Board, on August 27, -.1979 , requested the ' claimant 
to furnish it with medical evidence con'jnentinc’ on his current 
condition and attempting-.to relate it 'to either the orilginal 
injury or to his most ' rpcent one.^,while employed by Jones Drilling Company, Inc. ' Suiisequent'l/, the Board receive'd a 
report from Dr. Martens, dated September 4, 1979, indicating claimant had not mentioned to him. that he had'sustained .a 
new injury, although claimant did note that he helps th'e 
•women lift, things at work. Dr.. Martens felt claimant's current- condition was attributable .to his original'injdry 
sustained in 1972,

■ ' I The Board, after thoroughly considering the evidence 
before it, concludes that it would be in the best interest 
of the parties to remand this mat-ber to its Hearings Dijcision 
for a determina-tion of whether ciaimiant has suffered a new 
injury or an aggravation of his 1972 industrial injury.

I Upon conclusion of the hearing, the Referee shall cause 
a transcript of the proceedings to be -prepared and submitted 
to the Board. If he finds that c].aimant's present condition 
is the result of his 1972 injury and' represents a worseningv 
thereof he shall so recoinmiend to -the Board, and enter an ; 
order denying claim.ant's 1979 claim. Otherwise, he shall 
recommend to the Board that the request for ovjn motion - 
relief be denied and.enter an Opinion and Order remanding 
claimant's new injury claim to - the carrier for acceptance 
and payment of compensation.

WCB CASE NO. 78-6390 September 23, T979
JVERNON F. WEED, CLAIMANT John|w. Smallmon, Claimant's Atty.

Souther, Spaulding, Kinsey,
Williamson & Schv/abe, Defense Attys-.

Request for Review by Claimant

;Reviewed by Board Members Wilson and McCallister.
^Claimant seeks review by the Board of the Referee's 

order which denied claimant's request of an award for perman
ent total disability and dismissed ,tne matter.
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The tissue is compensability of claimant's claim for 
agqravation. Claimant's^condition is medically stationary 
and the. claim can be considered;, as a ■ "dry . aggravation ” .■ m'■ yI ■ '[.■ \

. . ' j 1 i ^ *At the time of the hearing claimant was a 55-year-old 
painter and drywall taper*, rfelhas 'an eighth grade education. 
On November 2, 1970 he suffered^'a"'compensable injury, to his 
low back when he lifted a-S-gallbn pail of water and slipped 
on a wet floor. The injury-was diagnosed as "myositis- 
acute-strain lumbar -spine I'' arid'i "acute strain of the lumbo- 
sacral area". 'It was also thOughtithat claimant - might have'

and "moHef ate' aecreneration of thea "chronic scoliosis 
lumbar spine".•

Claimant dbd not require' surgery' but was treated conserva
tively and his claimi wasfjinitial'ly, c-iosed on August 14, 1972 
by a Determination Order which! awarded claimant compensation' 
equal to 32® for 10% unscheduled'-'low back disability.

On January 23, 1973 claimant was examined by. Dr. Platner> 
an orthopedic surgeon practicing'; in Walla Walla, - Washington-, 
who, requested that the claim‘be ••reopened so’that he might, 
perform a myelogram to determine_,if|- claim.ant heeded surgery His diagnosis was a rupt'ured;' icwerf' ’
disc with nerve root irritation'Jc y
that claimant was totally; disabiedj'and had been so 
two years or from the time; of,’'his- accident, November.2,
1970. On April 26y 1973''a”myeiogram' revealed a probable 
defect at the L4-5'level bn''the ■ ie'ft. - On July. 9', 1973 Dr. 
Piatner advised the carrier . that-; h-e-'sti 11 felt claimant 
needed surgery but would; like vano-ther opinion.

'jmpar intervertebral 
He stated ■ in•his report

for over

m

#

On July 20, 1973 Dr. Lahiri, a neurologist practicing ; 
in Richland,' Washington, evaluated claimant. He concluded, 
that claimant would be a very!.unsatisfactory candidate _ for 
surgery. Although claimant-'might Jpe Jnelped minimally with' 
the pain in 'his low back 'from- a.' lUmbp-sacral fusion, Dr.
Lahiri felt from his experience that' such workers as claimant, 
rarely, if ever, go back . to,,maseful* or-gainful employment^ if 
they have no clear corrobora’tibn! between the physical and 
investigative procedures arid this (is ■ particularly so-.if 
there'- happens to be a certaih''|amount of psychiatric overlay.. 
His opinion was that claimantlis ‘ pnysical condition was^ho 
different at the time of thiri 'j'examination than it was. in 
April 1972 when he was dischar'gea' from the Disability Prevention Center (Callahan Center!) ! {-; Dri’'Piatner still insisted 
on surgery, however, a psyphoibgical■report by Dr. Shafer, a 
clinical psychologist, 'and: a'"eons;altation report from Dr. ' 
Grossenbacher indicated! that tj'ecausp. .of claimant's previous 
psychiatric problem.s surgery' '^hpuld not be done.



#

m

On.July 22, 1974 Dr. Platner reported that he no longer
recommended surgical trea.tmerfet^but”. stated that claiman d
would not be able to return to his ,’previous occupation or, 
as far as he knew, to any other type of v;ork in which he had 
experience and therefore he is totally a!id permanently- 
disabled.

I> Oh September 27, 197.4 the Second Determination Order 
was issued whereby claimant was av/arded 320° for 100% unsched
uled low back disability'. This award- .was in addition to the 
award previous.ly granted claimiant.by the • Determination 
Order, dated August 14, 1972.

Claimant continued to-see Dr. Platner and also Dr.
Lahiri. On November 27, 1978 Dr. Platner expressed his 
opinion- that claimant was totally.and permanently disabled, 
considering all of his problems, including his neck, enjtire 
back; pancreatitis, and-upper extremity'neuromuscular problem

' :At the hearing claimant testified that his legs were 
worse now than they had been in S^eptember' 1974 ; also, he 
stated that he fell dov;n m=ore than he had previously and 
that^his arms w'ere worse, e.g., they become numb and capse 
him to drop things. He said that his left arm hurt constantly
and -the right arm periodically. Claimant said that his 
gave way because of weakness and that this.had started 
"years ago". BvOth claimant and' his wife testified that 
was unable to work in -19 74 and cannot work now.

legs

ne
s. i

, The Referee found no issue of outstanding unpaid medical 
bills, nor the need ,.for additional medical care. The only 
matter to be determined was whether claimant was entitled to 
an award for permanent total disability. Claimant clailms 
that, his symptom.atology was worse than it was in 19 74 when

Joss
•his claim was last closed. -The employer and its carrier 
argue that unscheduled disability awards are based on iJc 
of earning capacity and there is no evidence that.claimant's 
earning capacity has changed since -September 19 74 , the 
of,his last award and arrangement of compensation

cate

.On July 7, 1978 the carrier denied responsibility for 
claimant's aggrava-tibn claim, stating there was not sufficient 
medical evidence to show that his'condition had worsened 
since the Determination Order dated September 27, 1974.

■,The Referee found that Dr. Platner,' on February 13,
1973, had reported that claimant was totally disabled and 
had been since the injury sustained on November 2, 197ol 
Again on July 22, 1974 Dr. Platner reported claimant was 
unable to do any type of w'ork and finally on November 2l7,
19 78 he stated claimant was oermanentl’
consrcering 
report.

and totally disabled.all of his problems which he enumerate in his
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Dr. Lahiri, a neurologist, expressed his opinion on 
July 23, 1978 that claimant’s condition at the time he 
examined him was pretty much the same as it was in 1970. On 
February 27, 1979 Dr. Platner stated that claimant's employ
ability had not changed since September 1974, "because he 
was totally and permanently. disali)led at that time".

The Referee, after considering all the evidence, con
cluded that claim.ant's loss of earning capacity had not changed since the Determinati^on Order of September 27, 1974 , 
therefore, the denial of claimant's claimi of aggravation was 
■proper.

#

The Board, on de novo review, agrees with the conclusion 
reached by the Referee.that the denial by the carrier on 
July 7, 1978 was a proper denial, but does not base its 
conclusion on the evidence that there has been no change in 
claimant's wage earning capacity.

The Boa 
award for pe 
evidence in 
that claiman 
his statemen 
permanently 
is difficult 
finding that 
on September 
low back dis

rd finds tha 
rmanent tota 
the record, 
t is permane 
ts include h 
and totally 
to reconcil 
claimant's 
27, 1974 wh 

ability.

t clainiant is not entitled to an 
1 disability based upon the medical 
Dr. Platner has consistently stated 

ntly and' totally disabled, hov;ever, 
is opinion that claimant has been 
disabled since November 2, 1970. ■ It e Drh''Platner' s statements with a 
condition is worse now- than it-was 
en he was awarded 100% unscheduled

m

All of the doctors v/ho have examined and/or treated 
claimant both before ' Septerriber 27, 1974 and after that date 
have concluded that there has heen no change in his condition

ORDER
The order of the Referee dated March 16 , 19 79', is 

affirmed. ' .

m

t
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TABLE OF CASES ■■ 
SUBJECT INDEX '

AGGRAVATION
Acceptance-affirmed-on back claim: *P..-Schieff,le---------- gfig
Affirmed,I but now stationary; time loss only, G. Kutch---311
Affirmed with dissent: Insufficient medical evidenceD-. Benton|------------------------------ '—-----^-------- j ^,“690
Claim compensable during period of increased disabilitv
J. Silsby;-------------------------------------- :--------- ---291
CompensabJe component of back condition not worsened
L. Pember^ton-------------- -------- ^---------- .--------- ;
Denial affirmed: K. Duggan-------- ^-------- ------ '---
Denial affirmed: Aggravation was by'non-industrial
injury: K. Miles-

Back not worse: I. EvanS'
no evidence of worsening: D. Johns

360
629

-- 754
---747 

on--776
Denial af jfirmed :
Denial affirmed:
Denial affirmed: no worsened condition; dental condiltionunrelated|: W. Tegge-------- :---------------------- ;“““l----315
Denial affirmed on medical evidence: R- Short------- ----274
Denial affirmed: remanded for post-voc. rehab evaluationJ.- Lyter-j--------------------------------^------------- ^----295
Denial affirmed where no worsening: G. Smith-------- \----230
Denial affirmed; v/orsening not from injury: D. Reavis---130
Denial reversed: waitress with back, psychological. '■
conditions: M. Emme---------------------------------------- 401
Denial upheld although defacto: J. Sanders-------------- .646
Denied where worsening not caused by injury: D. King----285
"Dry aggravation" denied: V. Weed-------------------------- 871
Low back related to prior upper back injury: Denial
upheld: D. Scoville---------------------------------------- 622
Meter reader had no permanent v;orsening of ingrown toenails:' n! Nuse--'--------- ------------------------------ j----568
New injury found where employer treated as aggravation 
R. Ravetto-----
New injury or: 
New injury or: 
New injury or: 
New injury or: 
New injury or: 
New injury or:

---------------------------------------- L--- 643aggravation found: P. Pemble---------- j---144
ankle gave way: E. Peer------------- 641
back aggravated: F. Crear'------------- 96
both denials affirmed: J. Buchanan--^--- 219
denial of new injury reversed: L. Leep—451
responsibility/compensability distin

guished: |J. McCarter----------- ---------------------377
New injury or: reversed; condition related to prior
surgery: |R. Dunlap---------------------------------- 348
New injury or: 2nd insurer pays despite credibility
problems: | L. Leep------------------------------------------537Psychological condition not worsened: B. King-------- |-- 355
Remanded for determination on merits: V. Vanderschuere—232

-875-



DEPENDENTS
Children born to unmarried couple are beneficiaries
A. D. Baker----;----------------------------------------------- 664

AOE/COE
Acceptance affirmed: dissent finds shrugging shoulders •
not compensable: J. Hughes-------------------- ------------ ^ — 692
Back injury found compensable over dissent: W. Wynegar----.382
Back injury related to ankle claim; denial reversed
J. Ohlig----------------------- 720
Back up denial affirmed: T, GdlC---------Tmmmammm.^15
Bona fide dispute settlement on heart attack: H. Baker---- 93
Cancer death not related to 'work: J, Fossum----------------393
Claim ordered accepted where claimant denied injury
L. Leep (O.R.)---------------'----------------------------- :----451
Contract to do illegal act defeats right to compensation
Wm Wilson-------------------- .--------------------------------- 4 89
Coughing, getting out of chairs not risks of employment
S. Sauer--------------------- .----------------------------------866
Denial affirmed: conflicts in medical evidence; no witness
P. Udosenata--------------------------------------------------- 365
Denial affirmed: co-worker Injured claimant over personal
dispute: K. Hollin---------   837
Denial affirmed: failure tO'relate back problem to neck
injury: S. Freeman---------  136
Denial affirmed: myocardial infarction not caused by
lifting: C. Mawhinney---------------------------------------- 126
Denial affirmed on credibility: V. Capidiferro-------------438
Denial affirmed on hearing loss claim: D. Myers------------13,9
Denial affirmed on remand: L. Henry-------------------------385
Denial affirmed where claimant successful in third party
action: Linda Heathman------^---------------------------------403
Denial affirmed where intervening injury: Earl Hazlett----- 534
Denial of back condition affirmed: R. McDaniel-------------385
Denial of new' injury affirmed where aggravation: J. Cypert 444 
Denial reversed w'here made after treating physician died:
Shirley Baley------------------------------------  512
Dizziness and nausea unrelated to hearing loss; denial
affirmed: C. Tolies--------- 398
Denials of heart and hearing loss upheld on neck claim
G. Riley---------------------- .-------------------------------- 782
Disputed claim settlement on aggravation claim: Cheri
Lampley---------------------------------------------------------557
Dissent: septic arthritis caused by gonorrhea, not work:M. Johnson-------------------- 1-------------------------------- 618
Driving truck materially contributed to back injury:
R. Wagy----------------------- ;;--------------------------------820Fell| on street, not parking lot: denial affirmed:
R. Allbee-------------------- i----------------------------- 826
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applied to lessor of airplane;
exception -for paidj

’ Idenial affiirmed:

AOE/COE
Going and coming rule:
J.I.' Brown--Going and| coming rule - not within
travel time: Charles Taylor------------ --
Hearing loss not related to shop teaching;
R. Embree|----------------------------------------------- 1------
Heart attack compensable; dissent finds little work stress;D. Raymerj---------- ;------- ;-------- --------------------------
Heart claim compensable’: dissent arg'ues -lack of medicalproof; W|. Dwyre------------------------- .------------- 1------
Hernia nO|t caused by back injury: . E. Newberry------- \------Hip injury during fall at work: L. Ream------- ^------ j------
"Houseman" for poker tables is worker under Act: Wm Wilson--489 
Injury in
A. Muhammad---------------
Knee condition related to 
Medical causation lacking R. Korter!-----------------

553
120
I
862
■727
585,
798

278

employers car on job-related mission compensable;
hip injury: D.'Button---
on psychological■condion:

•261
■371
•788

------- '5 68
lie----306
Mvers-122

to
back

•674
■303
167
863
515
674

IMental condition denied; claimant not credible: L. Elliott-321
Meter reader with ingrown toenails: no permanent
ggravation: N. Nuse-------------------------------
Migraine headaches unrelated to head injury; K. DeMi 
Neck and shoulder problems related to foot claim: C
Neck condition compensable resulted from surgery:R. Ferchl'and-------------------------------------------
No injuryj to knee found: T. Wren--------------------
Occupational anxiety claim denied: R. Castro-------
Partial denial affirmed: foot giving way not related'
back injury: B. Roll---------------------------------
Partial denial affirmed: head problems unrelated to
injury: Alan Banks-----------------------------------
Partial denial overruled: neck problem related to backsurgery: | R. Ferchland------------------------------
Participant in CETA program is covered employee: D. iVirtue-400Prematurej labor not caused by work: R. Granger------ ,------- 831
Psychological condition caused no permanent impairment: :D. Wilburn--------------------------------------------- 1------- 299
Psychological condition connected injury; 1973 denial set
aside: sl Nelson-------------------------------------- j------- i,64
Psychological condition not related to injurys: B. King-----355Psychological condition ordered accepted over dissento
D. James-j--------------- ---------------------------------------194
Reconsideration of order for acceptance denied:
Leroy Leep (O.R.)-----------------------------------------------5.37
Schizophrenia materially worsened by hand injury:
S. Patterson---------------------------------- 142
Spondylosis not caused by work: M. Slechta------------------263
Time of injury on 801 not crucial: J. Voil------------------265
Tooth decay not caused/worsened by duplication fumes:W. Tegge-^----- --------- ^---------------------------------------- 315
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AOE/COE O

Upper back and neck condition related to back injury: /
LV' knowland--- '---- ------—:------ --- -------- —^’581 ‘ '
Wife of motel manager subject worker when stopping crime:
D. Shilling----------------------------------------------------- 380
EVIDENCE

585Board reverses referee on credibility: E. Newberry------
Claim ordered accepted where claimant denied injury:
Leroy Leep (O.R.)-----------------------------------------------537
Claimant at hearing, didn't testify: didn't meet burden of
proof: V. Lingelbach------------------------------------------ 715
Conflicts in medical reports,defeats claim: P. Udosenata----365
.Credibility destroyed_by inconsistencies and film: --  —• --
Leroy Leep------------------------------------------------------ 451
Exhibits must be legible: J. Sanders----------------------- 646
Failure of burden of proof on back claim: R. McDaniel----  —385
Illegible exhibits refused inclusion in record:
Rosena Wheeler---------------  510
Legal causation: allergies failure on: V. Capidiferro----- 438
Medical evidence must establish causation of hearing loss:
R. Erabree------------------------------------------------------^-120
Medical histories suspect where claimant not credible:
V. Capidiferro--------------- ^--------------------------------- 438
Medical probability required 'for causation: S. Freeman------136
Opposite views of accident: 'claimant has reason to falsify:
R. Allbee--------------------- 826
Preponderance of medical evidence must show causation:

------------------- ;--------------------------------- 139

o
D. Myers----------------------;-------------------------------
Referee chastised: irrelevant evidence: T, Gale----------- 615
Several doctors opinions: one pro-PTD not sufficient:S. Webster---------------^----- ‘--------------------------------- 6.87
Surgeon given extra weight: neck condition resulted from
his back surgery: R. Ferchland---------- --------------------- 674
Testifying doctor got incomplete history: reduce weight:
(Dissent) W. Dwyre-----------;---------------------------------- 727
Witness to injury not produced; claim defeated:
P. Udosenata----------------------------------------------------365
MEDICAL REPORTS ^
18 month gap between injury and hernia too long:
L. Newberry-------------------f--------------------------------- 585
Histories suspect where claimant not credible at hearing:V. Capidiferro--------------- j-----------------------------------438
Inaccuracies in histories found intentionally misleading:L. Elliott---------------------f----------------- 321
Medically stationary ruling affirmed: E. Turner------------ 576
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•605Claim barred where filed after 90 days: L. W. Buck-
MEDICAL SERVICES

INMATE INJURY FUND

Compensable where unusual disease of spine: D. Johnson-----776
Denial upheld where treatment not proven'necessary:F. Slaterj------------------------- ---------------- ------- ----650
Diagnostic procedures compensable when related to injury: • •.R. Short-j--------------------------- ------------------ 1------- 274
No choice of physicians outside of Oregon: Frank Rivers----488
Out-of-state chiropractic treatment denied: claimantresident:I E. Hummel-----------------------------------
Palliative treatment: Board must decide propriety, not..insurer:. |f. Slater------------------------------------ j----
Palliative treatment: claimant must show it is necessary

Oregon

after closure: F. Slater-----------------------------
Weight reduction program not compensable: S. Severe-
OWN MOTION JURISDICTION

774
650
650
710

503Amended date of reopening: Richard Caseday---------
Amended reopening to start benefits from date of hospitalization for diagnosis: Richard Repin----------------- '--- - — 434
Bona Fide I Disputed Settlement bars relief: Susie Griffin-- 528

----- 169Closed 1964 claim: B. Foss----------------------------
Consolidated hearing ordered for reopening 1972 claimdenial of|aggravation: Sally Aikin-------------------
Denied reopening 1962 back claim: R. Burnett--------
Denied reopening 1968 claim: J. Rutherford----------
Denied reopening 1969 claim: F. Gillenwater----------
Denied hearing on 1969 claim: insufficient evidence:
Clifford Nollen-----------------------------------------
Denied reopening 1969 claim: no worsening: V. Hewes

and
•479
305
■7,25
137
434
5,64

Denied reopening 1969 arm claim: J. Small----------- 1-------624
Denied reopening 1970 hand claim for eye, breast problems:J. Pyle—f--------------------------------------------- 315

387Denied reopening 1969 neck claim: C. Nollen--------
Denied reopening 1970 claim; .245 rights sufficient:
R. Korhonen----------------------------------------------------- 273
Denied reopening 1971 leg claim: W. Husk------------ ------- 138
Denied reopening 1972 claim: S. Akin------- ;--------- ----- --479
Denied reopening 1972 claim: E. Parker---------------- 571Denied reopening 1972 back claim: G. Smith---------- 1------- 230
Denied on|1972 claim: condition not related: D. Nott------ 792
Deferred reopening until insurer gets orthopedic exam
J. Rutherford--------------------------------------------------- 725
Denied where Employee's Liability Act covered 1965 injuries:
V. Jaglieski---------------------------------------------------- 529



Denial of 1968 occupational disease claim affirmed: 
Royce Embanks-

OWN MOTION JURISDICTION

--------------------------------------- 448
K. Brandon----------------------------176
R. Faulkner-------------------------- 390
V. Mewhinney------------------------- 337
J. Pyle-------------------------------315
N. Rnadall---- --- 182

Determination amended:
Determination Amended:
Determination amended:
Determination amended:
Determination amended:
Determination on 1968 arm claim; 15% unscheduled PPD: 
M. York---------------------- ----------------- ---------- 658
Determination on 1972 arm, hand claim: time loss only:
R. Vernon-------------------- ^----------------------------------- 92
Determination on 1969 back claim: time loss only:
C. Arrington---------------- !----------  238
Determination on 1964 back claim: TTD only:Carolyn Becker-------------- '----------------------------------- 492
Determination on 1971 back claim: 5% PPD; A.G. Buck------- 604
Determination on 1965 back claim: time loss only:
J. Croy--------------------------------------------------------- 563
Determination on 1971 back injury: time loss only:R.L. Dickerson-------------- ^----------------------------------- 691
Determination on 1973 back claim: time loss only:
R, Fitch--------------------- r---------------------------------- 634
Determination on 1972 back claim: time loss only:
W. Fricker------------------- -j---------------------------------- 564
Determination on 1969 lov; back claim: TTD only:
Roy Gregory------------------ -----------------------------------473
Determination on 1963 back claim: 15% PPD: W. Harrington—284
Determination on 1969 back claim; TTD only: W. Harshman 753
Determination on 1965 back claim: time loss only:
S. Hutcheson---------------------------------------------------- 617
Determination on 1972 back: ino additional PPD: E. Leach---814
Determination on 1970 back claim: time loss only:
Melvin Luttrell-------------- ;--------------------------------- 428
Determination on 1966 back claim: TTD only: Rachel Mader--508
Determination on 1961 back claim; deferred: J. Mizar-270
Determination on 1955 back claim: 15% arm awarded:
R. Olson- 478
Determ.ination on 1967 back claim: TTD only: E. Putnam----- 860
Determination on 1969 back claim; TTD only; D. Skidmore--- 764Determination on 1972 back cl'aim: 25% PPD: A.B. Stevens 575
Determination on 1971 back claim: time loss only:
A. Trammell------------------- !--------------------------------- 253
Determ.ination on 1959 back ingury: 30% leg: L. Trum.p------ 704
Determination on 1970 back claim.: TTD only: K. Wise--------786
Determination on 1968 chest strain: 25% shoulder:E. Leach----------------------- 1--------------------------------- S14
Determination on 1960 elbow claim: time loss only:
C. Brewster- 91
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Determination on 1958 eye claim: -TTD plus 50% PPD:
Richard Caseday---------------------------------------

OWN MOTION JURISDICTION

------415
Determina'tion of 100% on 1970 eye claim: Floyd Howard------'206
Determination on 1967 eye claim: TTD only: F. Monroe----- 288Determina'tion on 1964 foot claim: time loss only: '
L. Pence-j------------------------------^------------------------ 249
Determination on 1971 foot injury: time loss only: •C. Walker!------------------------ '------------------ '---^--------119
Determination on 1972 hand claim: time loss only: S. Oles-113
Determination on 1970 hand claim: 5% each foot, 25%logical: | J. Pyle--------------------------------------
Determination on 1968 hand injury: time loss only:
Dianna Anderson--------------------------- -------------

psycho-

Determination on 1962 head claim: time loss only:

315 
■4 68 
■103 
483

H. . Brunson---- ^----------------------------------------
Determination on 1966 knee claim: TTD plus 25%.PPD:Brian Grilffey------------------------------------------
Determination on 1971 leg claim: 10% awarded: R. Austed---726
Determination on 1954 leg claim: time loss only:
Dave Barnett------------------------------------- ----
Determination on 1960 leg injury: 1977 amputation:
Elmer Howe--------------------------------------------Determina^tion on 1967 leg claim: time loss only:
K. Knapp-|---------------------- ------------------------
Determination on 1948 leg claim: time loss only:
Bertil Landmark---------------------------------------
Determination on 1945 leg claim: 100% leg awarded:
V. Mewhinney-'----------------^-------------------------
Determination on 1960 leg claim: time loss only: I. Determination on 1968 leg claim: time loss only:
E. Ramsbottom-----------------------------------------Determination on 1962 leg claim: time loss only:
N. Randalt---------------------------------------------
Determination on 1971 leg claim: time loss only:
W. Rothwe'll------------------------------------- ^-----

469
408
110

477
------ 337
Panek-248

•337
■182
509

Determination on 1972 leg claim: 10% awarded: J. Souza----738Determination on 1972 claim: 15% neck disability:
R. Faulkner-------------------------------------------- ------336
Determination on 1972 claim: 1979 prostate: R. Hutchins-- 427
Determination on 1973 thumb claim: time loss only:
R.G. Rose----------------------------------------------Determination on 1971 claim: time loss only: D. Teel^
Determination rescinded where premature: S. Lindsley-
Determination set aside; claim reopened: P. Kezar--
Determination set aside; remanded to insurer for processing: D. Coombs'----------------------------------------------

#

Determinetion vacated: M. Anderson----------
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>Referred for consolidated hearing: 
Referred for consolidated hearing:
aggravation: M. Decker-----------
Referred for consolidated hearing:
Referred for hearing: A. Kephart-----
Referred for hearing and consolidated:

om MOTION JURISDICTION

203G. Cooper-------------
1972 leg claim and
-------------------------- 347

----------20 7
------------------ 732
Bush-------------- 746

J.C. Stewart'
B.1967 back and shoulder claim:Referred for hearing:

J,D. Carter----------
Referred for hearing:
Referred for hearing:
Hannum Boutin--------
Referred for hearing:
J.D. Carter----------------- j---------------------------
Referred for hearing on aggravation/new injury issue: 
R. Ware---------------------- ■!---------------------------

1969 back problem: Ann Foster-----
consolidated with new injury claim:
methocl of claim closure:

Referred for hearing 
Referred for hearing
John Thompson--------
Referred for hearing: 
Relief denied: home
P. Greiner------------
Relief denied where no 
Relief denied where 
1970 ulcer: Marvin
Reopened 1966 ankle 

1972 
1956 
1958

on 1964 claim: 
on worsenincT of
seeks|PTD: 

incident not
I

Reopened 
Reopened 
Reopened 
C. Baker 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened

ankle 
back claim 
back claim

medical 
rheumatoid 
Chapman----' 
claim: W. 
claim: N.

1968
1964 
1972 
1972
1971
1972
1965 
1972
1972
1968
1973 
1958 
1961 
1970 
1967
1969 
1957

back 
back 
back 
back 
back 
back 
back 
back 
claim: 
claim:

claim: 
claim 
claim: 
claim: 
claim: 
claim; 
claim: 
claim: 

W. 
R.

claim: R.
eye claim:
eye
eye
eye
eyefoot

claim: 
claim: 
claim: 
claim:

'441 
-547
'787
441

---------------------- - — 870
A. Tillotson------------- 342
1973 injury:---------- :---1------------- 488

Carroll Roberts------------ 4 35
related to 1970 injurv:---------------------- 1__1---- 177

support: Quentin Rabideau------ 487
arthritis not related to
------------------------------- 506
Phillips-----------------------114
Wilson-------------------------237S J Aiken--------------------------- 849

for [varicose vein treatment:
----;--------------------------------- 560

H.j Curry--------------------------- 282
for Isurgery: Barbara Foss--------- 546S.j Kaser--------------------------- 580
eJ Leach--------------------------- 814
M.j McCasland-----------------------584
Howard Nicholson------------------ 432
H. Smith--------------------------- 250
A. Stuber---------- --------------- 133

Fricker------------------------------ 204
Peterson---- ------------------------- 314
Rose-j--------- r---------------------- 621
R. Caseday------------------------- 503
J. Elwell-------------------------- 853
F. Howard-------------------------- 426
F. Monroe-------------------------- 859
George Scott------------------------552

ino uries L. Gregory- '420
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OWN MOTION JURISDICTION
Reopened 1971 fractured pelvis claim for hernia repair:
William Rothwell------------------IDetermination on 1970 head in:iury
Leo Albertson---------------------
Reopened 1968 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopened 
Reopening

40% additional awarded:

1970 
19621971 
i971 
i970 
i958 
I not

J. Sutherland- Reopened i.972 
Reopened 1959 
Reopened 1968 Reopened i972

head
knee
knee
knee
knee
leg
leg

claim: 
claim: 
claim: 
claim: 
claim: 
claim: 
injury:

L. Shaffer----
W. Brady------
R. Gemmell----
Tom Keen------
F. Steinhauser- 

James Collier— 
F. Magden-----

necessary for medical only claim:
shoulder claim: 
wrist claim: H.
wrist injury: L
v;rist claim: R.

Request for relief withdrawn:
Request withdrawn: A. Leach----
Suspends payment of compensation 
doctor: A. Merritt-------------

A. Reynolds-
Mansker----
Steele----

Vernon-----
C. Boveas—

until examination bv

PENALTIES AND FEES
Allowed: employer accepted claim as aggravation, not

R. Ravetto-----------------------------------
for non payment of TTD within 14 days; late clenial:

•509
■541-il5
■413
■137
■449
■148
■405
■680
■807 
■620 
:281 
683 

■ 92 
■370 
■358
246

new
injury:Assessed
J. Buchanan---------------------------------------------
Ceasing TTD before denial is unreasonable: K. Duggan
De facto denial: interim'compensation, penalties and
due: J. Sanders----------------------------------------^
Delay in complying with 307 order penalized: F. CrearFee awarded by amended Order- on review: N. Rexlling-'
Fee awarded when fee agreement provided: M. Johnson-Fee basedjon increased award is compensation; must be
pending appeal: F. Bastinelli------------------------
Fee payable from TTD award: Timothy Howard-----------
Fee reversed where no de facto denial: R. Orr--------
Fee set aside where denial affirmed: E. Newberry----
Fees awarded by Amended Order: • C. Nevue-------------
Fees awarded on individual basis: E. Seal-----------
15% penalty: TTD deliberately under calculated:
A. Twigger---------------------------------------------
$950 for reversing denial excessive: M. Johnson----
No basis for penalties on Reconsideration: J. Ohlig-
No delay found: R. Andrews---------------------------
No fee for board review if no brief: A. Stuart-----

fees

oaid
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643
■219
■629
■646 
• 96 
■734 
■6;18
■5,04
■549
331
■585
■701
■395
182
618
794
660
653



No fee justified where no work: V. Bentley-
No penalty for non-payment of medical bills:
D. Button------------------- 7-----------------
Penalty aivarded on time loss: G. Nevue-----------
Penalty awarded on time loss issue: D. Button---
Penalty on all TTD paid after order too broad: B.

PENALTIES AND FEES i

-------------—125
denial timely: 
---------------371
--------------- 731
--------------- 371

Mavis----638
Penalty ordered: PTD payments to beneficiaries stopped
pending appeal: G. Mayes-- ^---------------------------------- 195
Reduced v/here lost on partial denial, won on medicals and
TTD: Alan Banks------------ .---------------------------------- 515
Refusal to pay TTD is not rejected claim: Timothy Ho'ward--5‘'=9
Unpaid medical bills: 10% penalty ordered: G. Riley------ 782
Unreasonable to delay denial 
Unreasonable to follow Judge 
lav;: B. Lattin-------------

eight months: J. Ohlig-------- 794
s order v/hich is contrary to
--------------------------------- 485

PERMANENT PARTIAL DISABILITY!
(1) Arm and Shoulder
(2) Back
(3) Foot
(4) Leg
(5) Neck and Head
(6) Unclassified

(1 ARM AND SHOULDER

Arm and shoulder: 15% arm affirmed: R. Outright----------- 186
Arm and shoulder: 10% scheduled added to unscheduled award:B. George--------------------- !--------------------------------- 770
Arm and shoulder: 10% arm reversed; 40% shoulder awarded:
E. Kirkpatrick---------------- -------------------------------- -3-25
Arm and shoulder: 100% shoulder and neck reduced to 30%:H. Morris----------------------1--------------------------------- 179
Arm and shoulder: 40% should'er reduced to 25%; good
background, training: P. Olson------------------------------- 818
Arm and shoulder: 40% scheduled left arm reduced to 20%;10% right arm affirmed:' G. p'ike------------------------------795
Arm and shoulder: 
A. Reves---------

20% unscheduled shoulder affirmed:
761

Arm and shoulder: no separate arm av;ard v;here 20% shoulder:A. Reyes---------------------- -j--------------------------------- 7.61
Arm and shoulder: 25% for right arm affirmed:
W. Shoptaugh------------------1-------------------------------- 539
Arm and shoulder: 10% arm awarded: C. Voight-------------- 174
Arm and shoulder: Arm and hand: 10% affirmed on carpel 
tunnel: Rosena Wheeler---------------------------------- :-----510

- 8 8 4 -
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(2) BACK

Back: 60% increased to 80% -psychological problems:
R. Andrews--------------------------------------------IBack: 20% affirmed where future V7ac;es at issue:I

660
■560C. Backer ^ ^

Back: 60% reduced, to 25% whe.re liead problems unrelated:Alan Banks-----------------------------------------------j------- 515
Back: 70% reduced to 50% on motivation: E. Bass Johnson---107Back: 70% reduced to 35% on motivation: H. Berendt-j------- 367
Back: 10% increased to 20% on medical report: R. Brown---- 744
Back:- 10% reduced to 0% where stet to obesity:
Ceola Conard----------------------------------------------- ^----44 2
Back: 50% incireased

---- 729
------- 480
oain:

---- 374

to 75% for meat cutter: K. CopeiLand^--343
Back: 35% increased to 50% on medical evidence: E. Cox----223Back: 5%|increased to 15%: F. Crear-----------------------!---- '96
Back: 40% reduced to 25% on motivation; Ralph Cross,^--------521
Back: 50% reduced to 30%: L. Crouch- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 608
Back: 85% reduced to 70%: Vernon Dossey---------------- j----543
Back: 20% increased to 30% for meat cutter: R. Eggiman----104
Back and head: 15% reduced to 0% on medical evidenceG. Eller-}------------------------------------------------------- 632
Back: 20|% increased to 35%; mental condition denied
L. Elliot^t----------- ------------------------------------------321
Back: 20% added to ];)revious 30% for psyciiological
condition: B. Ferguson-----------------------------
Back: increased to 10% from no PPD: Curtis Gibb----
Back: 75|% increased to PTD on physical limitations,
B. Giblerj---------------------------------------------- ^
Back: 30;% r-educed to 20% conservative treatment, fev,objective} findings: G, Ilerzberg-------------------------------192
Back: 60% reduced to 20% on motivation; credibility
suspect: T. Hilsabeck---------------------- :------------------ 810
Back: 25% reduced to 10% on medical evidence: J. Holmes---243Back: 15% affirmed \-/here carrier didn't cross appeal!:
D. Johnson--------------------------------------------- 1------- 776
Back: 15^% affirmed on motivation: Helga Johnson--- j------- 539
Back: 10% affirmed where extensive psychological problems:E. Kemhus---------------------------------------------- }------- 69 3
Back: 20% affirmed; secondary gain involved: G. Kennison—259
Back: 50% affirmed with no increase for neck condition:
B. Lamberson--------------------------------------------------- 210
Back: 25% reduced to 15% v/here scheduled leg award:
D. Layman------------------------------------------------------- 493
Back: 10% increased to 20%; can't ’Operate backhoe:
E. Lydon-------------------------------------------------------- 706
Back: 15% reduced to 0% on motivation and nondisabling

-----.-69 7P.| McAlister------------------------ ;---------- .
25% v/here teaching certificate/physical laborpain:Back:

market issue: M. McKenzie-

-885-
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(2) BACK
• ■ IBack: 15% reduced to no permanent disability on medicals

and film: B. Miller---------- \-------------------------------359
Back: 30% affirmed: E. Mev/berry-----------------------------585Back; 70% affirmed; secondary'gain considered:
G. Philpott--------------------- ^-------------------------------364
Back: 10% affirmed; motivation considered: R. Reed--------- l71
Back: 30% increased to 80% where leg disability too:
H. Reigard------------------------- ---------------------------- 459
Back: 35% reduced to 25% whei^] conservative treatment:
P. Riddle----------------------- 1--------------------------------840
Back: 10% affirmed where obesity a factor; T. Ronning----- 681
Back: time loss only where aggravation; no permanentworsening: D. Scoville---------1------------------------------- 622

‘Back*: 50% affirmed where conservative treatment'only:H. Seaberry--------------------- -|------------------------------- 572
Back: 20% reduced to 10%; psychological and obesityunrelated: S. Severe----------- -!•-------------------------------710
Back: 20% affirmed; vocational
D. Steffan----------------------
Back: 10% increased to 25% for
Back: 25% increased to 50%: D.
Back: 25% reduced to 10% where
M. Tejcka

stabilitv considered:-------- :--------------------- 72.7
teacher: L. Stickney--------338
Stiner-----------------------804

exceptional aptitudes: 
------------------------------ 454

Back: 15% affirmed; no offset of gratuitous over payment:L. Timbrook---------------------- 1------------------------------ 116
Back: time loss only increased to 25%: E. Turner-----------576
Back: 35% reduced to 20% on medicals, training:
A. Twigger----------------------- ------------------------------ 182
Back: 25% affirmed; 10% arm added: C. Voight---------------174
Back: 35% reduced to 20% on education and intelligence:D : Webster----------------------- -j------------------------------ 267
Back: 10% increased to 40% v;here limited education,experience: M. Weems----------- 1------------------------------318
Back: 35% increased to 50% on education, tiraining and age;W. White---------------------------[----------------- ^------- ----767
Back: 10% affirmed: G. Wood--- ----------------------------- 625

LEG
-------------------- 650
R. Butcher--------- 673

Leg: 10% affirmed; R. Andrews 
Leg; 108° affirmed; dissent urge’s PTD:
Leg: 15% reduced to 0% where pain referable to back;L; Crouch---- ------ ------ '

problem included in leer disability: 35%
to 50%: Don Emrich----

Leg: unscheduled hip changed to scheduled leg avjard:
Don Emrich-----------------------

-836-
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(3) LEG
Leg: 5% i
B. Fowler-
Leg: incr
Leg: 20%
Leg: 40%
D. King---
Leg: 30%
Leg: 25%
Leg: 90%
Leg: 10%
Leg: 10%
(4) FOOT

ncreased to 10% although disability minimal:
eased to 10% from no PPD: Curtis Gibb----
affirmed: T. Hilsabeck---------------------
right, 5% left affirmed where no aggravation:
affirmed: D. Layman-

239
■4'80
810
285
•493

T
-----459
-----681

Wren------ 303

Foot: 30%' reduced to 20%: Ceola Conard-------  --------------442
Foot: 15%' award affirmed: M. DeMelo------------------------- 134
Foot: 15%' increased to 30%: J. Manak--'----------------------328
Foot: 5% betermination Order affirmed: J. Ohlig------------ 794
Foot: 15%' reduced to 5% on medical: D. Van Arsdale--------- 200

(5) NECK AND HEAD
Neck & head: 5% neck increased to 15%; film of activitiesused: V. |Baune-------------------------------------------------255
Neck & back: 5% affirmed: L. Benafel--- -------------------- 470
Neck & head: 40% reduced to 35% head, neck, shoulder andback: F. |Brov;ne------------------------------------------------215
Neck & head: 90% neck and back reduced to 30% on medicals:
R. Cutriglit----------------------------------------------------- 186
Neck & head: no PPD for head injury; present problems ;
unrelated: K. De.Mille----------------------------------------- 3,06
Neck & head: 20% affirmed: convulsive disorder from fall:B. George-j----------------------- :------------------------------ 770
Neck & head: neck, shoulder and upper back: 50% increasedto PTD: R. Gibb------- '----------- ---------------------------- 352
Neck & head: neck reduced from 50% to 25%: slim objectivefindings: | Donald Hosley--------------------------------------- 421
Neck & head: no. medical evidence of permanent disabilityto neck: |b. Lamberson------------------------  210
Neck & head: 30% affirmed where refused Callahan Center:
J. McGee-s---------------------------------------------------
Neck: 100% increased to PTD; motivation no factor:
Floyd Nelson-------------------------------------------------
Neck & head: 75% neck reduced to 45% on medical evidence:T. Poe— '

•566
455
301
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Unclassified: unscheduled eye increased to 25%; precludedfrom -prior worh : C. Brov/n---------- '-------------------------- S28
Unclassified; hand aivard reduced to 20%; 13. Davis----------208
Uncla'Ssif ied; 45% hand reduced to |30%: J. Elsey----------- 808
Unclassified: hip is part of leg unless pelvic sideinvolved: Don Emrich-----------------j-------------------------- 416
Unclassified: 20% for psychological condition exacerbated
by back injury: B. Ferguson------- 1--------------------------729
Uncla^ssif ied: bronchial asthma; 20% affirmed:
Kenneth Free-------------------------j--------------------------531
Unclassified: additional 15% psychological affirmed:
Robert Gray----------------------------------------------------- 635

(6) UNCLASSIFIED

no psycliological
189

Unclassified: Hand: 70% affirmed;
disability: J. Griffith-----------
Uncla^ssified: 50% for asthma reduced to no PPD: temporajiy
v/orsening only: B. Hamlin---------- ---------------------- ----7 50
Uncla^ssif ied: 50% hernia by settlement stipulation:Ketura Haynes------------------------ 1-------------------------- 450
Unclafssif ied: psychological problems related to life style,not injury: E. Kemhus--------------- 1-------------------------- 693
Unclassified; 10% pleuritis award reduced to 0%:J. Lyness-----------------------------]-------------------------- 111
Unclassified: 100% shoulder and neck increased to PTD:Floyd O. Nelson---------------------- 1-------------------------- 455
Unclassified; 10% eyes reduced to 6%; no unsche.duled
disability: Rellis, III--------- j--------- ----------------- 702Back: obesity contributes to problems: D. Skidmoire-------- 7 64
Unclassified; 25% for injury to cent^ral nervous systemaffirmed: A. Terry------------------ \-------------------------- 765
Unclassified: 50% hip reduced to 40% on motivation;
R. Warner-----------------------------j---------------
Unclassified: PTD reduced to 30% for psychological
condition: S. Webster------------
Unclassified: 5% reduced to 0%: no
E. Williams---------------------------
PROCEDURE

medical evidence:

594
■687 
6 57

Abatement ordered while Board reconsiders order: G. Mayes--297
Aggravation claim should not be used to test adequacy of
stipulation; (dissent): D. Benton----------------------------690
Aggravation: last injurious exposure rule applied to off-job injury: K. Mi]_e.s----------------- 1------------------------ 754
Aggravation: Referee decides date condition worsened:P. Schieffele--------------------------!------------------------ 866
Award of PPD not re\^iewable where enrolled in Voc. Rehab.:S. Henderson---------------------------'------------------------ 678
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o

o

o

PROCEDURE

•466
93

Bonafide dispute re psychological claim: R. Tripp-------
Bonafide dispute settlement on heart attack claim:H. Baker--}----------------------------------------------------
Bonafide dispute settlement: osteoarthritic condition:W. Gill—^---------------------------------- :----------------
Bonafide disputed settlement precludes ov7n motion relief:
Susie Griffin--------------------------------------------------- '5 28
Bonafide dispute settlement set aside: J. McCarter----------377

I. Evans----- 747
. Carter----- 441

Claim closure premature: E. Seal---------------------- -------395Claim not I prematurely closed: M. Minor---------- ------------159
Claim prematurely closed: R. Mickles------------------------ 227
"Claim 'within year of ‘Determination Order does not have to
be aggravation claim: Harry Gettman------------------- -------524
Claimant cannot contest PPD while in Vocational
Rehabilitation: M. Minor-------------------------------------- 159
Claimant prejudiced vihere late denial after treating
physician I died : Shirley Baley--------------------------------- 512
Compensation for PTD begins on date of Referee's order

Cannot reopen claim if settlement inadequate: 
Claim closure method referred for hearing: J.D

unless stated otherwise: Archie Whitman--------------------- 404
Continuity of benefits vjhere medically stationary status
in flux: |d.L. Baker------------------------------------------- 666
Defacto denial of nev; injury, accepted aggravation remanded:
R. Ravetto------------------------------------------------------ 643
Denial proper v/here employer is non-complying: A. Griner---833
Denial sufficient where worded in general terms:
R. Granger------------------------------------------------------831
Deny claim: employer may do so at any time: Shirley Baley-512
Determination order set aside; claimant not stationary:
R. Norris-------------------------------------------------------171
Dismissal 
improper:
Dismissal

for failure to seek or follow medical treatment
Robert Marquez------------------------------------- 550

of hearing while in Vocational Rehabilitation may
deny benefits: Dissent: G. L'Esperance--------------------- 734
Dismissal of hearing without prejudice: enrolled in
Vocational Rehabilitation: G. L'Esperance-------------------- 854
Disputed claim settlement after hearing, before Board
reviev;: Cheri Lampley----------------------------------------- 557Dissent: | Board can ireduce PPD without carrier appeal: ;
D. Johnson------------------------------------------------------ 776
Employer not prejudiced by.late claim where claimant moved
out of state: L. Ream----------------------------------------- 798
Employer's counsel not notified of hearing: held open for
evidence: G. Wood----------------------------------------------625

-889-



PROCEDURE

Evaluate as of prior hearing date where remanded for
determination: B. Hamlin--------- ---------------------------- 750
Extent hearing dismissed where enrolled in VocationalRehabilitation; dissent disagrees:| G. L ' Esperance---------- ^^854
Finding in third party claim not res judicata on worker's
compensation claim: Linda Heathman---------------------------507
Good: cause for late claim where first employer denied late: 
Leroy Leep {Order on Review)----

no
537

offset against PPDGratuitous overpayment of TTD:
L. Timbrook-------------------- ^
Hearing on compensability res judicata on Weller issue;
Kenneth Free--------- .------------------------------------
Issue of earlier litigated order now res judicata:
K. Duggan-

116
531

Leedy v. Knox not applicable v/here
629

claimant not in
Vocational Rehabilitation: D.L. Ba!ker----------------------- 666
Mailbox rule applied to request for hearing: S. Bov;ers-----93
Medically stationary date approved despite retraining
program: A. Reyes------------------ ---------------------------761
Medically stationary date determined by treating physician:F. Thombs---------------------------- '----------- '---------------684
Motion to amend 801 denied: L. Heathman--------------------- 507
Motion to Dismiss Request for Review denied; reauest timely:H. Busby------------ ---------------- {------------- ■"---------- --202
Motion to Reconsider allowed: penalties and compensabilitv
at issue: J. Ohlig-----------------
1973.denial set aside; claimant not
vS. Nelson----------------------------
No hearing on extent v/here enrolled
Rehabilitation: M. Hill-----------
No injury unless medical expense or time loss

competent then: 
in Vocational

720
164
153
615
761

T. Gale---
No schedule av/ard unless loss of function; A. Reyes-----
No suspension of compensation for refusal to submit toexam.unless found unreasonable: V. jLingelbach---------------715
Non-response by insurer to aggravation claim held defactodenial: J. Sanders------------------ 1------------------------- 646
Occupational disease claim filed timely: N. Nuse----------- 568
Offset TTD against PPD: Kenneth Free------------------------ 531
Ov7n motion determination entered erroneously: M. Anderson—119
On Reconsideration: Order on Review, set aside; denial
affirmed: J. Ohlig------------------ .-----------------------

corrected; 15% is 25^ . : W. Shoptaugh--------
actual notice received:

Order
Order of dismissal vacated;Wm Lead, II-------------------------- 1------------------------
Order on Reconsideration amended to include attorney's fee; 
JunecLvter (O.R.)

-890-
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PROCEDURE
Order on remand: aggravation date changed: J. Silsby------291
Order on Reviev? amended: F. Browne-------- .------------------ 292
Order on Review reaffirmed: G. Mayes------------------------ -^391'
Out-of-state claimant must let Oregon system help him:
A. Kilgore---------------------------------- ------------------—:589
Payment Ojf benefits commences at onset of disability:
B. Lattin------------------------------------------------------- 485Payments 'of employer (substitute for compensation benefits),
cannot offset other benefits: B. Mavis------------------- --- ^638
Petition |to Reconsider Order on Reviev; denied: J. Mizar---r;270
Post-hear)inq motion to allov; additional evidence denied: '• •M. Haret-'------------------------------------------------------ -677
Prematurej Determination Order; set aside: D. Beasley------- ^851
■Reconsideration denied; - Ronald Olson (O.R.)--------- ----- --4‘78"
Reconsideration denied on non-Oregon physician issue: S
Frank Riveirs----------------------------------- '---------- 4 88
Referee cannot order insurer to fraud violation:pursueV. Lingelbach---------------------------------------------
Referee improper in ordering insured to get independent
medical exam: V. Lingelbach-----------------------------Referee llimited in changing Field Services decision re 
vocationa^l handicap: D. Steffan---------- ---------------

715
•715
717Referee's' ruling not premature v’here claimant enrolled in 

Vocational Rehabilitation after hearing: .Rosena Wheeler----510
Refusal^o^f Callahan Center help considered in PPD.
Reimbursement under .307 order compelled where insurer ■ ■delayed: | F. Crear---------------------------------------------  96
Reimbursement for unexplained drugs plus padded home careordered: | V. Lingelbach----------  ■:-715
Remand and consolidation ordered: M. Putnam---------------- -860
Reopening after aggravation period: method of closure:George Finney---------------------  '■407
Reopening old claim not necessary where medical only:
J. Sutherland--------------------------------------------------- 807
Request for Review must be mailed to opposing party within30 davs: | V. Smets------------ ^-------------------------------- 588

n. Boutin----- 412
G. Mayes----- 195

Scheduled disability cannot be considered re earningcapacity:j D. Layman-^----------------------------------------- r493
Settlement stipulation: 50% PPD on hernia: Ketura Haynes—450Stipulation and order: lump sum and dismiss request for >
Board Re^^iew; Peter Telle-------------------------------------- 556
Supplemental Order by Referee after Request for Review

Request to cancel ovm motion hearing denied: 
Rights to benefits survives claimant's death:

improper: V. Durant- 719

-891-



PROCEDURE

Surviving spouse has exclusive right to challenge D.O.;
'T. Laszlo-------- --------------- 1------------ -------!  47 5
Vocationally handicapped: referee cannot determine:
D. Stef fan------------------------- 1---------------------------- 717
Widow cannot relitigate ex'tent und'er pre-1973 Icaw;
G. Weber-------------------------------------------------------- 74 0
REQUEST FOR REVIEW

in VocationalDismissal proper where enrolled
Rehabilitation: M. Hill---------------------------------------153
Dismissed: not mailed to defendent carrier: V. Smets------588
Dismissed v/here not tim-ely: E. Short------------ r----------- 230
Mailbox rule applied: S. Bov;ers-- *--------------------------- 93Request timely: Croft--------\-------------------------- 629
Timely made; Motion to Dismiss denied:
Timely made where mailed on 30th day:

M. DeWhitt- 
II. Busbv---Timely made v;here no rebuttal: R.

Withdrawn: 
Withdrawn: 
Withdrawn: 
Withdrawn: 
Withdrawn: 
VJithdrawn: 
Withdrawn: 
Withdrawn: 
Wi thdrav/n: 
Withdrav;n: 
Withdrawn; 
V7ithdrawn: 
V7ithdrawn: 
Withdrav;n: 
Withdrawn: 
Withdrawn: 
Withdrawn:

Taylor
C. Eaton---------------
3. Edwards-------------
P. Greiner-------------
H. Hamilton------------
B. Hilburn-------------
S. Hillyer-------------
D. Horner--------------
F. Johnson--------------1-------------------------- 139
J. McQueen-------------- 102
T. Nelson--------------- 227
M. Pinson--------------  298H. Pittman-- ^---------- 1-------------------------- 333
E. Rayvon---------------1-------------------------- 391
V7. Reichstein---------- r-------------------------- 333

705
202
392
101
580
177
676
484
394
259

Geraldine Reynolds-
Debbie Sollars----
R. Walker----------

TEMPORARY TOTAL DISABILITY

463
463
303

833
Calculated on average number of days worked/week:A. Griner---------------------------- ^-----------------------
Carrier setting weekly rate for repairmen unreasonable:A. Twigger--------------------------- 1--------------------------182
Continuity of benefits where medically stationary statusinflux: D.L. Baker------------------ 1-------------------- ^-----666
Distinguish "time gainfully employedi" from time worked:
G. Nevue-------------------------’-------------------------------701
Extra month ordered based on medicals: G. Herzberg--------- 192
Gratuitous overpayment: no offset against PPD:
L. Timbrook----------------------------------------------------- 116
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VTC? ■ •

TEMPORARY TOTAL DISABILITY
Medically 
Medically 
F. Thombs-

stationary
stationary

date debated:. . L. Metcalf---------------
date determined by treating physician:

857
684

16 hours only:Order to pay on 40 hour week reversed:
A. Griner------------------------------------------------------- 333
Overpayment may be set off against PPD: R. Outright-----:-- 1'86
Overpayment may be offset against PPD: C. Myers------------ 122
Termination date set in confusing situation: Kenneth Free—531
Treatincj physician best able to decide medically
stationary date: Ralph Cross--- ---------------------  521
Treating physician's medically stationary date used:
Alan Banks--------------------------------------------  515
Use of autiomobile: $150/month added to TTD calculation:
R. Korter-|----------------_-------------------------------
Where medically stationary, not released for work, pay 
until Determination Order: R. Outright----------------

788
•186

THIRD PARTY CLAIMS
Successful third party claim couldn't defeat denial: 
Linda Heathman--------------------------------------- 507
TOTAL DISABILITY
Affirmed: 
Affirmed,

A. Whitman------------------------------------------ 404
-------705dissent argues no motivation: M. DeWhitt------

Awarded where medically worsening; psychologic negates
motivation: Frances Smith------------------------------------- 598
Decedent not PTD at death: G. Weber-------------------------- 740
Denial affirmed; "dry" aggravation: V. Weed------  871
Denied where claimant had to sell business at 63:
R. Warnerj------------------------------------------------------ 594
Dissent argues no motivation; vocational rehabilitation
worker's responsibility too: Frances Smith------------------ 598
Lack of motivation precludes PTD: W. White------------------ 767
Lung cancer uni'elated; neck and back sufficient basis:R, Gibb--|-------------------------------------------   352
Motivation no factor where physical disability severe:
Floyd Nelson---------------------------------------------------- 455
Motivation no issue where limitations, pain great:B. Giblerj-^---------------------------------------------------- 374
Motivation unimportant where severly disabled: A. Anderson-149
Not reduced pursuant to 656.206 (5) re-evaluation:
J. Hutchins----------------------------------------------------- 565
100% increased where not retrainable: Floyd Nelson----------455
Payments must be paid to beneficiary pending appeal:

195G. Mayes--

C
-S93-



TOTAL DISABILITY
Reduced on multiple parts v;here claimant working:

::state Jgent: Rex Harris-------- 54 8
ariH niot|ivation: ftlchael------ 815
T-gical claim: tWebster-------- 687
::'n : .Allen Bauej-'------------------- 409^■viGence|: P. Smith-  251
X'!: Harry Gettman-- -- 524
'u: M. Trevino-------------------- 842

no riv:)trvation tor deaf mute:

Reduced to j.5% v.’here j;ea
Reduced to 25!5 on med.i.ca
Reduced to 30% for p.sych
Reduced to 50% on ■rioti-.-v::
Reduced to 60% on meclica
Reduced to 60% on motiva
Reduced to 60% on motiva
Reduced to 75% bad:: no
R. Em.erson-——
Reduced to 7 5% on m.otiva-
Reduced to 75% on moti v\a
Clifford Williams........
Reduced to 75% v/here no !
Reduced to 80%: insuf f i'

•654
500

art laefical; moved out of state: 
Reduced to G5?i^neck: motivati.on; unrelated medical
Re-examina-tion: av/cird remains in effect:- G. Johnson------- 351
VOCATIONAL RE HAEILITATION

531Denial affirmed v;here clc'iim.ant v7orking: Kenneth Fjree----
Disability must be re-evaluated after vocationa.l
rehabilitat.lon: J. J.yter---------- --------------------------- 454
No determination where injury before 1974.: J. J.yter-------- 389
Refusal to refer not arbitrarv; D, Webster------------------267
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:NAME V/CB HUMBER PAGE

Adams, Forres t ■ 77-7521
11
! 50A'iphele ,..;Edna M . KC 1205C)q- ■ :•

Aiken,' Sybil M A 564720 1 849.
Aurrington, Carolyn Turan ZC 217127 ; .238A-kin , Sally 78-7007 1 47'9
Albarez', Angel AC.313656 ' 530 ■ -
Albertson, Leo 77-81q : 541
Ad-lbee, Ron 78-7555 : 82 6
Anderson, Dianna qS5 C 3111 ^ 468
Anderson, Arthur L 76-4037 ; 149
Anderson, Lar ry 76-5761 38Anderson, June 77-3212 I 38Anderson, Mar :ella Roly PT 18081 __119
Andrews, Roger J 78-482 & 76-422 1 660
Austad, R W AC 294400 , 726

1
Backer, Colee 1 78-4664 i' 560 ■
Baker, David L 78-4891 666
Baker, Henry 77-1629 93 '
Baker, Clyde L A 652851 ; 742
Baker, Alan D 78-6291 1 664
Baley, Shiriey 78-2059 1 512' ■■
Banks, Alan B 76-573 ; ■ 515
Barker, Chris 77-81 d: 78-891 1 ' 596
Barnett, Dave henry TA 441689 469 ■
Bastineili, Fiore Pi 789-8752 504Bauer, Allen 78-3239 409
Baune, Vance A 77-7233 255
Beasley, Del 78-7948 851
Becker, Carolyn F HE 119465 492
Becker, Carolyn F HB 119465 689
Benafel, Laura 77-3774 ^70
Bently, Velma R 76-57 66 125
Benton, Donald L 78-966 690
Bercot, Alfred E 77-6265 52 .
Berger, Steve 77-432 18
Berliner, Denilis 77-711 39 ■
Berndt, Helen 77-7748 367
Bloom , Paul 78-2573 21Bolton, Herbe;'t S 78-3798 53
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NAME

Bormann., Evelyn 
Boutin,Hannum H 
Boutin,;Hannum H 
Bowers, Susan A 
Boyeas, Clarence 
Boyter, Suzanne 
Brady, William

Brandon, Kenneth 0
Brandon, Kenneth 0Brawand, Roger D 
Brev/ster, Charles E 
Brovm, Robert A 
Brov/n , Clifford 
Browne , Prederick

I
Brov^ne, Frederick 
Brown, John I 
Brunson, Hov^ard V 
Buchanan, James 
Buck, Arthur G 
Buck, lynn V/
Buford, Stephen

Burnett, Ray 
Busby, V/illiam N 
Busby, Ha.ywood 
Bush, Bessie M 
Butcher,. Rush V/
Button, iDonald

Capidiferro, Victor A 
Carter, J D 
Caseday, Richard L 
Caseday,'; Richard L 
Castro, Ralph 
Cervetto, Jack F 
Chapman,. Marvin

Chetwood-;, Everett M 
Collier James ^
Conard, Ceola 
Coombs, Dev^ey 
Cooper, George 
Coneland, Kirby

VCB NUMBER

78- 6S4 
7G-501R

79- 5013 & 79-5014 
7B-500R 
A 814123 
78-779 
C 332331

G 57291
C 57291
77- 4359 
A 779323
78- 5384 
7B-2900 5: 78-3401 
78-3819

78-3819
77- 5958 
A 908964
78- 1369 & 78-2603
DC 340487 
78-2467-IF 
78-1 679 78-1 504

A 928821 
YC 43861
77- 6147 771-4829
3C 288027
78- 5346
77- 7905

78- 7449 
78-2427 & 7804946 
A 716728 
HA 716728 
78-3909
78-8365 
NC 282160

46-41-126 
ZC 251934 
78-5224 78-7814
77-3947
77-1 336 6' 77-61 26 
77-2508

41 5 d:

-896-

PAGE

• 77 
412 

787 
93 

370 
53 

413
176
55
25
91

744

828
215

292
278
103 

21 9
604
605
57

305
27

202
74-6
673
371

438
441 
1 33
505 
167 
628
506

40
405
442
293
203
343

i)

«)

i)



NAP^E V/C? NUMBER PA CtE

Cox, Edvrard 78-d04q 223
Crea.r, Paddie James 77-4501 & 77-1034 06
Cr-oft, Mary Joan 78-78Q2 620
Cross, Ralph E 78-5158 521
Crouch, Larry D 78-8217 608
Croy, John D • KB 140515 563
Cummins, Richa 'd WB 161566 40
Curry, Harold ZC 155680 282
Cutright, Ralp 1 R 78-4455 186
Cy-pert, James 78-0157 444

Davis, Ben 77-7207 208
Decker, Pie Ivin 79-1256 347
DeLaughter, C-a :e E 77-5635 <5'. 78-4375 28
DeMelo , M,a.rianc 77-6161 134
DeMille, Kenne :h 78-5200 306
Derksen, Lila 78-1708 40
DeV/hitt, Mae 77-7007 335 & 705

Dickerson, Ruh r Le e C 604.-1 181 6 HOD 601 ■
Dossey, Vernon 78-210 543
Duggan, Kallie M 76-4769 620
Dunlap, Raymond 78-5448 348
Durant, Verla 78-8063 71 9
Dwyr e, VJiiliam 78-5234 727

Eaton, Chariot ce J 78-5145 101
Edwards, Barbara 78-4770 580
Eggiman, Rober c E 78-5072 104
Eller, Glenette K 78-4135 632
Elliott, Laura J 77-6450 321
Ellis, June B 77-2680 60
Elsey, James 78-5787 808

Elwell, John K ZA 865087 853
Embanks, Royce 05X-007065 448
Embree , Richare^ F 77-5800 120
Emerson, Ralph 78-3017 61 1
Emrae, Michael 78-441 A 401
Em rich, Don W 78-1 554 41 6
Evans, Ivan L 78-8210 747
Faulkner, Richi5,rd A H 15220 336 & 300
Fepchiand , Rolf V/ 78-5451 674
Ferguson, Bonnie J 78-7405 729

-897-



NAME

Fin'ney, George E 
Fitch, Ronald M 
Pos*s, T^arhara J 
FOvSSum, James E 
Foster, Ann Jane 
Pov/ler, Burl in 
Fre'^e , Kenneth E

WCB NUMBER

78-P875
GB 66126
77- 347^ 5: 77-61 12 
KC 180017
78- 4077 
78-4825

PAGE

407
634

16^ & 546 
303 
547 
230 
531

i)

Freeman, Shirley Ann 77-7732 136Pr i-c ke r , V/ i 11 i am G HC 4 0'^954 204Pricker, V/illiam G HC 409956 564
Gale, Thoma.s F- 76-6215 61 5
Gemmell , Roscoe 0 9^866 1 37George, Brenda 78-0361 770Gettman, Harry 78-4 221 <8. 78-4222 524Gibh, Raymond G 78-2654 352Gibb, Curtis . 78-3918 480Gibler , Billy D 78-400 374
Gill, V/illiam 70-218 558Gillenv;ater , Frank C 604-10309 HOD 241Granger, Regina. 78-3450 831Gray, Robert 77-5854 635
Gregory, Roy V/ C 21639^ 473Gregory, Lev/is 0 A 64035C 420Greiner, Patsy L c 70-11- 11144 177 J: 294
Griffith, James 77-7701 180Griffey, Brian E KC 58912 483Griffin, Susie M CC 117252 RG 528Griner, Agnes V 78-7625 833
Hall, V/illiam 78-2770 325Halladay, Anna. Piae 78-2214 80Hamilton, Harry 78-4193 & 78-6810 676
Hamlin, .Beulah 77-7780 750Hansen, Richard A liB 13316 7 80Haret, Mars J 78-8626 677
Harris, Rex L C 90833 548
Harrington, V/illiam H A 999130 41 J: 284
Harris, Ada A 773486 80Harshman, V/illiam E E 53-132 630 753Haynes, Ketura 78-5120 450‘
Hazlett, Earl 77-7639 534

m

J

-898-



#

m

NAME

He at hman, Ly nd a 
Henderson, Shelby 
Henry, Lonnie I 
Herzberg, George P 
Hev/es, Virginia 
Hilburn , Lilly 
Hill 5 Milton;

Hillyer, Stanley 
H i 1 s ab e c k, Tli cm a s 
Hollin, Kenneth 
Holmes, James F 
Home, Elmer E 
Horner , Dorothy 
Horton, Edna.

H0 s 1 ey , Do na,l d J 
Hov/ard , Floyd 
Hov/ard , Floyd 
Howard, Timothy 
Hughey, Kathleen Hughes, Julie A |' 
Hummel, Edv/ard Ijea.n

Hunsa.ker, Kathryn 
Huntley, Gerald 
Husk, Winfred E^ 
Hutchins, Raymond 
Hutchins, Jack B 
Hutc.heson, Steven E 
Hyde, James R

Jagielski, Vincent James, Dianne | 
Johnson, Francis

Elsie Bass 
Helga 
George 
Dorena

j

Johnson, 
Johnson, 
Johnson, 
Johnson,

C

Johnson, Melvis

Kaser, Steven D 
Keen, Tom 0 
Kemhus, Evelyn 
Kencheloe, Buel

m

\vCB number

7B-1 4-G3 

78-6129
77- .|3'577
7R-9311 
ED 176386 
■V8-2257
78- 4.4.61
73-1041 
7-0178 
78-9058
78_4 898
EA 7791 74. 78-482 9'
77- 2897

78- 5455

TC 280778
78-4348
78-768
78-V655
78-8904

78-51UA 
TB-W' *’41 
05X-014736 
EC 386039 
124 8 A 
ill 127220 
65-73260

D 53-104976 
77-6474
77- 5861 
7S-2817
78- 3452
B 53-132894 
78-402

78-4744

0 358513 U-i1807 
78-1 61 7
78-3435

-899-

PAGE

78, 403 fi: 507
I 678

192

564 
484
153

394
81 0 
837 
2A3 
AOB 
289 

1
421

426
206
549
308
692
774

30
24
138
427
565
617
83

529 
1 94 
189
107
539
351

776

61 8

580
AAO
698
84



NAME V:CE • NUMBER PAG-E

Leersr Russell

Lindley, Donns, L 
Lindsley, Stanley A 
Lindsley,, Stanj.ey A 
Lingelbach, Veda 
Logerv.-ell , Robert L 
Lov/ery, Ollie George 
Lundmark,.Eertll E

Luttrell, Melvin I) 
Lydon , Edward 
Lyness, James 
Lyter, June

Mader, Rachel

Kennison; Gerald L 78-751 1 259
Kepharf, -Archie F ,'j 9 772Kerr, Allen L 77 -2221 72Kezar , Patricia English r<V/ 604-17464 245
Kilgore, Arlie L n'~1 : -6272 589King, Delbert 76 -6674 285
King, Bonnie E rr

i “1 974 755

Kirkpatrick, Elwood r-i! ‘ 5 -2 ^■<^•2 725
Knapp, Kenneth V GO 7672 6 1 10
Knowland , Laurey J 78 -6245 581
Korhonen , Robert EG 206252 277
KorterV Robert L '7 B -4V79 *788'*
Kutch, Gerald 77 r: 'T— I ‘ 71 1

L'Esperance, George 7 8- -7797 774 ft 354
Lackey, Petra P 77 -6791 62
Lambersoh, Barbara 77 -7273 210
Lampley, Cheri 77-4693 557
Larson, Ole 78 ~7 1 88 47
Laszlo, Theodore L 78 -7254 475
Lattin, Bruce 7S -4087 435

Layman, David 78- •5892 497
Leach, Alvie E A 68c^017 758
Lea.ch, Edv^ard L HC ^10227 1 1 0 ft 81 4
Lead II, William 78--3979 67
Lead II, V/illiam 7C1 •-’•i 97 9 1 53
Leep, Leroy P 78--4307 ft 78- 5090 451 ft 577

7S-2701 J. 77-7144

7S-7962 
ED 358VB1 
M.D d'38781

7Q_1 4,g
78-990 
VC 67787 
A 81412

276786 
78-7661 

76-4 821 
78-498'1 78-4982 295, 789

1

2
125

7
71 5 
10

477

428 
706 

11 1 

454

i)

YC 70245 508
H A 651034 680

-900-



m

m

m

NAM?

Manak, John 
Manske r, JTowa'rd 
Marquez, Robert' HHa.rr , Orville 
Mavis, kill 
Mav/hinney, Charles 
Mayes, Gerald

Mayes, Gerald 
Mayes, Gerald 
McAlister, Peter 
McCarter, John h 
McCasland , Margie 
McDaniel, Robert E 
McGee, Judy M

McKenzie, Ma.x 
McQueen, James R 
Meisner, May Gra.ce 
Merritt, Alfred J 
Metcalf, Lloyci L 
Mewhinney, Yernie L 
Mev;hinney, Yernie

Micha.el, Vernon 
Mickles, Robert 
Miles, Keith \J 
Miller , Byron 
Minor , Milton Mizar, John d|
Monroe, Fred |L

Monroe, Fred L 
Morris, Sue 
Morris, 7helen L 
Muhammad, Abdullah A 
Myers, Donald L 
Myers, Clifford Jj
Neely, Marie K 
Neely, Norman C 
Nelson, Floyd 0 
Nelson, Cigna 
Nelson , Tlireasa 
Nevue, Gene

FOB NUMBFR

7B-M369 
A 7S48SC 
73-3191 

78-71CJ 
73-3d09
77- 421 1 <8. 77-699d
78- 1649

73-1 6J9 
78-1649 
73-8189
77- 2965 G 77-3173 
05X014304
73-7516
73-5199

73-4471 
78_AqR6 

78-J836 
D53-135664 
73-8803 
947-173 
947-173

73-1 531
73-4027
78- 7419 
73-1762 
7B_.2907
77- 5^80 
D53-113028

D73-113028 
78-1398 
78-5641 
7a_7272
77- 4402
78- 2189

78- 7261

78-24
77- 1 173 
76-7361
78- 3226

-901-

PA OF

328
281
550
85

638
I 26
195

297
391
697
377
784

387
566

496 
102 
07 

24 6 
877 
247
337

81 5
221 
87 4. 
379 
179 

270 
288

859
429
179
261
139
122
65 
1 2
457
164
227
781



NAME V,^CB NUMBER PAGE

Nevue, Gene 7R-B226 701Newberry, Edward E 77-1131 585
Nicholson , Hov/ard ZC 381887 432
Nierai, Floyd 77-6213 86
Nollen , Clifford PC 187017 434
Nollen, Clifford BC 187017 387
Norris, Ruth A 78-1052 271
Nott, Donald SC 395870 792
Nuse, Nora B 78-J155 568
Ohlig, James 77-1 720
Ohlig , James 77-17^1 794
Dies, Stanley J PC ^71050 1 1 3
Olson , Patricia 78-64^9 81 8
Olson, Richard EA 465082 759
Olson, Ronald M 78-1654 478
Orr, Robert L 78-1898 331
Overbaugh, V/ilma 78-7912 86

Panex , Irene C AA 784379 248
Parker , Elsie P.C 409644 571
Parker , V/arren 78-5265 354
Patterson, Steve 78-889 142
Patterson, V/illiam H. 78-1744 67
Peck, Terry L 78-5807 33
Peer, Elmer R 77-7631 d- 78-4 64 64 1

Pemberton, Lucille M 79-4Opq 360
Pemble, Patricia 77-2866 144
Pence, Lincoln H PB 94 443 45
Pence, Lincoln H pb"94443 249
Peterson, Richard V 131-45626 514
Phelps, Marvin B 78-3522 70
Phillips, V/alter C 502-66-0263-01 1 1 4

1
Philpott-, George 77-2125 36 4
Pike, Gary L 78-7667 795
Pinson, Michael P 78-3989 298
Pirtle, Richard D 77-247 87
Pittman, Ha.rold D 78-4160 333
Poe, Theodis E 78-3040 301
Putnam, Elson PC 98035 860

Pyle, June PC 27601G 1 99
Pyle, June PC 276019 315

-902-
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NAME V/CB NUMBFR PAGE

Pyle, June
■■■7 -- -

PC 27601G 760

Rabideau, Oue nt in 1 60 1R 487
Raines, Frank D HC 360467 47.
Ramsbottom, Earl KC 51634 337
Randall, Nathan S KA G6t813 48
Randall, Nathan S KA 963813 ■' ■ 182
Ravetto, Robert 78-b80 643
Raymer, Donai d I; 7S-B6Q5 862

Rayvon , Elmer 78-7OS2 391
Reade, Bob William YA 8773S5 35
Ream, Lyris 7B-4B7-2 798
Reavis, Dorothy E 78-19SI 130
Reed , Robert 78-2191 171
Reichstein, V/dlliam P 77-^.259, 78-3627 8. 78-3628 333
Reigard, iJarry L 78-3150 459

Reiling , Norman 78-3938 734
Reis, Margarej 131 4A 1724 S38
Rellis III, Nicholas 78-A7OR 702
Repin, Richard 05 F Q10442 434
Reyes, Anselmp 78_44S3 761
Reynolds, Arnold C604-1335REG 620
Reynolds, Ger aidine 79-1580 463

Riddle, Phillip C 78-8172 840
Riley, George| 76-J60J 782
Rivers, Frank M 78-848 • 488
Roberts , Ca.rroll 7K304 -43sRoll, Bernett'a 77-3-130 863
Rollins, Ronald D 78-1127 89
Ronning, Timo'th'y 78-4932 ; 681

Rose, Robert ri
KJ BC 431525 . i 102

Rose , Robert V.T YC 431S2S 1 621
Rothwell , Wii Liam B D53-142786 I 309
Rush , John 78-4702 : 72
Rutherford , J ack EC 148830 289
Rutherford, J a. ck FC 148830 ! 725

Sanders, Jean line M 76-3081 646
Sauer , Stev/ar, 77-4607 <8. 77-4608 i 735
Schieffele, Phillip E 78-4 204 866
Scott, George E. Jr. Cl 90401 552
Scovilie, Donald 1 78-7268 622

-903-



NAME

Seaberry, Henry 
Seal, Emil.A 
Severe, Shirley 
Shaffer, Leo T 
Shepard, V/illiam D. 
Shillings Donn^ J
Shoptaugh, Wilbar

Shoptangh, V/ilbur 
Short, Karlene R 
Short, Richard S 
Silsby, James 
Skidmore, Delores A 
Slater, Florence 
Slechta, Martin J

Small , 
Smets , 
Smith, 
Smith , 
Smith, 
Smith, 
Smith,

Joseph 
Virginia. 
Gorman R 
Prances A 
Charles R 
Helen M 
Paul A

Smith, Barbara 
Collars, Debbie 
Souza, James L 
Steele , Lisle 
Steffen, Da.niel J 
Steinhauser, Fred 
Stevens, Arthur B

Stewart, J C 
Stickney, Laura 
Stiner, Doreen V 
Stuart, Albert 
Stuber, August E 
Sutherland, James E

Taylor, Robert A 
Taylor, Charles 
Teel, Dean D 
Tegge, V/ilma 
iejcka, Michael 
Celle, Peter A

WCB NUMBER

78-6147 
78-7180 
73-5570 
D53-124547 
78-3656
77- 57^778- 6186

78-61S6 
78-A70d
77- 5353 
C604^ 9967 
73-6069
78- 4311
DC 169055
78-9351
78-4594
78-6333 6: 73-633^- 

73-4237 
KB 167249
76- 2^-79

73-2750 
78-7573 
ZC 427475 
RC 162857
78- 6425
YC 306439
TC 308799

79- 3298
77- 5164
78- 76A0 
73-7514
C 383267 
RC 333574

78-8318
78-5432
131-62310
78-709
78-429
78-8351

PAGE

572

71 0
115

500380
436
539

230
274
291
764
650
263
624
588
230
5QR
7

250
251

4
463 
738 
683 
71 7 
148
575
■207
338
804
653
133
807

392
553
277
315
464 
556

@

-904-



#

WAME

Terry, Arlo R 
Thomhs, Frederick L 
Thompson, John L 
Tillotvson, Arthur L 
Timhrook, Larry F Tolies, Jr,I Charles
Trammell, Andrev; J 1
Trevino , Mamya-rito 
Tripp, Raymond 
Trump, I'loyd C Trump, Jjloy|d C 
Turner , Eiityene 
Tv/i/7s;er , Milan

Udosena.ta, Patrick

Van Arsdale, Duane 
Van Meter, |William F- 
Vandevcrt , Marjorie Vanderschuejre , Victor 
Vernon, RiC'ha.rd M 
Viol, James V/
Virtue, Dorothy E

Voight, Clarence

'Jagy, Fohert R 
V/alker, Claud ie R 
V/alker , Reginald 
V/are, Richa'rd A 
V/arner, Robert C 
V/eber, Creorge W 
V/ebster, Rharon S

\lebster , De^an 
V/eed , Vernon ? V/eems , Myrike 
VJheeler, Rosena V/hite, V/illke A

' fVJhitraan, ArjChie 
V.'h i t m an , Archie E

V/ilburn, Da.vid F 
vrillaims, Eleanor J 
V/illiams , C|iifxord 
V/ilson, Norman L

WCE NDMBFR

7B-6FL7
78_yRS0 
65-7i75'^2 
79-311978-4'48b 
77-4[702 
liD 299328

77- 1 484
78- 9|1 63 
KA 7,38373

A 753,373 78-3^16 
78-A'661
7S-3jo09

7B-4p00 
78-3 5|0

78-474 
99k 10 3044 
77_A429 78-3737
78-4708

78-3774

3 334 
3,31423

78- 
FC
78-
79- 7722 
78-6,939
76- 5
77- 2

730

893
5;, 77-6090

77- 7887 78_6j390
78- 3]631 
77-6351
78-1
78-1

78-1

808
308
23

78-3,8
78-737Q
AC 4 08279

-905-

PAGF

763
684
488
342 

1 1 6

233

842
466
704

8
376
182
363

200
74

90
232

92
263
400

174

820' 11 9 
303 
870.
594
746,
637

267 
871 
31 8 
510 

767 
404
234

299
657
634
237



NAME

V/ilson, William A 
V/ise, Kenneth G 
Withrow, Susan F 
V/ood , Gertrude M 
V/oodman, Donald E 
V/ren,. Terry 
V/right, David

Wynegar, William W

York, Myrtle

WCB NUMBER

78-411 a 
DC 267527 

78-5115
78-7784

78-5285
78-4178

77-5291

78-5457
CP 65^-7881-6-11-M

PAGE

489
786
14
625
16
305
35

382
688

f)
-906-
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ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS

VOLUMIi:

656
656;.
656'.
656’.
656;.
167|.
167j.
656.
656\
656:.
656;.
656,.
656'.
656'.
656,
656.
656;.
656;.
656,
656.656,'.
656'.
656.
656.
656.
656.
656.
6 56.
6 5 6 .
656 .
656.
656.
656.
656.
656.
656.
656.
656.
656.
656.
656.
656.
656.
656.
656.
656.

ORS CITATIONS

005--------
005 (8) (a)-
005 (30)---
018 (4)----
054--------
117--------
121--------
202 (2)----
204--------
204--------
204 (4)----
206--------
206--------
206--------
206 (1)----
206 (1) (a)
206 (1) (a)
206 (1) (a)
206 (3)----
206 (3)----
206 (3)----
206 (3)----
206 (3)----
206 (3)----
206 {5}----
208--------
210---------
214 (5)----
214 (5)----
218 (1)----
218 (4)----
218 (5)----
222---------
226--------
245--------
245--------
245--------
245--------
245--------
245--------
245--------
245--------
245--------
2 4 5—,------
245--------
245--------

27

“400
-382
-489
-116
-833
-489
-489
-740
-664
-475
-475
-530
-524
-548
-673
■611
-635
-842
■660
•705
-729
■374
-598
•842
■565
•195
■182
-223
■804
■740
•475
■475
•804
■664
■560
■563
•774
•273
■331
725
646
■274
650
230
207
807

-907-



ORS 656.245 (!)---------- ---------------- :----488
ORS 656.262----------------------------------- 701
ORS 656.262 (4)------------------------------- 219
ORS 656.262 (5)------------------------------- 219
ORS 656.262 -(5)------------------  866
'ORS 656.262 (8)------------------------------- 701
-ORS 656.262 (8)------------------------------- 144
ORS 656.262 (8)------------------------------- 646
ORS 656.262 (8)------------------------------- 866
■ORS 656.265----------------------------------- 219
'ORS 656.265 (4)------------------------------ 798
ORS 656.265 (4) (a)--------------------------- 451
ORS 65 6.268------------ 119
ORS 6 56.268------------------------------------441
ORS 656.268----------------------------- .------407
ORS 656.268------------------------------------389
ORS 656.268------------------------------------122
ORS 656.268 (4)------------------------------ 153
ORS 656.268 (4)------------------------------ 159
ORS 656.268 (5)------------------------------ 153
ORS 656.268 (5)------------------------------ 159
ORS 656.273------------------------------------596
ORS 656.273------------------------------------285
ORS 656.273 (1)------------------------------ 754
ORS 656.273 (2)------------------------------ 232
ORS 656.273 (6)------------------------------ 866
ORS 656.273 (6)------------------------------ 291
ORS 656.278------------------------------------119
ORS 656.278------------------------------------441
ORS 656.278------------------------------------407
ORS 656.278------------------------------------420
ORS 656.278 (3)------------------------------ 441
ORS 656.278 (3)------------------------------ 293
ORS 656.283-----------------------------------  93
ORS 656.283------------------------------------153
ORS 656.283------------------------------------734
ORS 656.283------------------------------------159
ORS 656.283-------- :--------------------------- 550
ORS 656.283 (2)------------------------------ 93
ORS 656.289 (2)------------------------------ 158
ORS 656.289 (3)------------------------------ 202
ORS 656.289 (3)------------------------------ 705
ORS 656.289 (4)------------------------------ 596
ORS 656.289 (4)------------------------------ 558
ORS 656.289 (4)------------------------------ 557
ORS 656.289 (4)------------------------------ 377
ORS 656.289 (4)------------------------------ 466
ORS 656.295------------------------------------202
ORS 656.295------------------------------------335

O

Q

O

-908-



m

ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS
ORS

656
6-56
65 6
6|5 6
6|56
656
6|S6
6-56
6-5 6
6'56
656
65 6
656
6 56
656
41.
656
656
656
656
656
656
655
655
656

. 295----

.295 (1) 

.295 (2) 

.295 (2) 

.295 (2) 

.295 (2) 

.295 (5) 

.295 (5)

.298----

. 307----

. 307----

. 313----

.313----

.319 (1) 

. 325----
360 (24)
. 382----
. 382----
382 (1) 
382 (2) 
386----
386 (1)-------
505 to 655.550-
520 (3)-------
802------------

■776 
-735 
•202 
■335 
■158 
■58 8 
■550■2I32
■776.
■ 96 
■377 
■504■1I95
■ |93 
•550 
• 93 
■144 
■64 6 
•485 
■653 
■585 
■549 
605 
605 
788

-909-



VOLUME 27

ADMINISTRATIVE RULE CITATIONS

OAR 436-61-050------------------------------- 734
Oar 436-61-005-4-----    717
OAR 436-61-050 (3)-------------------------- 153
OAR 436-61-050 (4)-------------------------- 159
OAR 436-61-052------------------------------- 054
OAR 436-61-060 (2;)-------------------------- 717
OAR 436-61-060 (2) (d)-----------------------267
OAR 436-61-060 (2) (d)-----------------------666
OAR 436-54-283------------------------------- 715
OAR 436-61-065------------------------------- 389
OAR 436-69-320---- --------------------------650
OAR 436-69-510------------------------------- 650
OAR 436-03-230-------------------------------  93
OAR 430-22-220------------------------------- 560

i)

m
-910-



VOLUME 27 
CASE CITATIONS

Bentley, v. SAIF, 38 Or. App.
Bergeron v.

473
Ontario Rendering Co

1979)-- 
34 Or.

•653
App. 1025

(1978)-:------
Blair vi, SIAC
Bradley vs
Bradley vs
Briggs lv„
Burkholder v

133 Or. 450 (11930)-------. SAIF, 287 Or. 12'3 (1979)---
. SAIF, 38 Or. App. 559 (1979) 
SAIF, 36 Or. App. 79S 

SAIF, 11 Or. App.
Or
Or,

(1978)---------
334 (1972)-----
App. 66 (1975)-- 
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I VOLUME 27I j
i MEMORANDUM OPINIONS ' ' 'I NOT'PUBLISHED IN THIS VOLUME

WCB Numbers given for your convenience in ordering 
from the Worker's Compensation|Board

I I
Jim Adams: Affirmed 35% back--|---------------------78-2570'
G. Anderson: Affirmed vocational rehabilitation program^
selected by Field Services----- -j--------------------- 78-2058L. Anderson: Affirmed acceptance of shoulder |
claim-------------------------- --------------------- 78-1179
R, Arevala: Affirmed acceptance------------------ 7’^-4560
L. Arneson: Affirmed Determination Order----------78-594R. Baerwaid: Affirmed 75% back-------------------- 77-5092 ■■
P. Baird:i Aggravation affirmed; reimbursement to |
other insurer----------------- ---------------------- 77-1824tB-Sv Baleyrf—Reconsideration denied: acceptance |
stands-------------------------- J--------------------- 78-2059 .
S. Ball: ;Denial affirmed: occupational disease—7^-737D. Barker': Denial affirmed---1---------------------7^-9757
P. Barber': Affirmed: time loss only------------- 78-358
B. Barneburg: Affirmed 5% back--------------------79-173
D. Bartwell: Aggravation affirmed: no new Iinjury-

70%
•78-5138
77-7490

back; fees not
77-6903

F. Bastinelli: Affirmed:
stayed pending appeal----
Anthony Batten: Affirmed 60% low back------------ 78-3012
H. Belcher: Aggravation affirmed; no new injury—78-6400I I 78-4952
A. Bell: I Denial affirmed: not subject worker----- 76-6895
B. Benner: Affirmed: 25% back; Feild Services to|
provide vocational rehabilitation------------------ 11-llM
D. Bergen: Denial of back condition affirmed-----'79-595R. Bohl: I Affirmed: 75% unscheduled disability---77-5844
B. Bradburry: Affirmed 15% shoulder; 30% leg-----78-7189I . j ■ 78-7190
V. Brandow: Denial affirmed--^--------------------- 78-917
L. Brannack: Affirmed 10% back-------------------- 78-3958John J. Brown: Affirmed 45% unscheduled |

---------------- j--------------------- 78-8009
Denial affirmed: back injury------- 78-9419
Affirmed time loss only------------T. Brown:| Affirmed 50% back—j------ 78-1368

Kenneth Bryant: Denial affirmed------------------- 78-4330

disability--
Rhonda Brown: 
Robert Brown:

W. Bryant: E. Buffum': Affirmed 5% shoulder------------------- 78-5668
Affirmed 25% leg; 15% head, neck and

upper Dac W. Bumpus : .Affirmed 75% index finger-------------

%
-914-
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•78-5385
•78-3959



o A. Burdeny: , Affirmed 10% back--------------------- 78-
C. Burkhart: Denial affirmed-- j---------- :-------- 78-
W. Burkland: Affirmed: 10% foot------------------ 78-
H. Busby: iAggravation affirmed'on ORS 656.307 I

•6401
-5219
•7192

claim- ■77--
77-

6147
4829
2552
6907

E. Bush: Aggravation affirmed—j--------------------77G. Calawa:; Denied further timeiloss---------------78
W. Campbell: Affirmed acceptance; penalties and |
fees----------------------------- j--------------------77
K, Canutt: ' Affirmed 25% back--^----------------- -—78J. Cervetto: Aggravation affirmed where no time |
loss---------------------------- f------------------ ^^-78-8365L. Charboneau: Denial, Determination Order |
affirmed------------------------ -j-------------------- 17
E.L. Charles: Affirmed 40% back------------------- 78'
R. Charles: Affirmed 10% back and time loss------78'
Arthur Christie: Affirmed 50% low back----- ;------ IT
D, Clark: ; Denial affirmed------------------------- 78-G. Cleys: [Denial affirmed with'penalties and |
fees assessed---------------------j-------------------- 78'
K. Clinkenbeard: Denial affirmed------------------ 78-
J, Coleman': Affirmed 9% eye----------------- ^-----78-
R. Connelly: Affirmed 50% foot^-------------------- 78-
L. Cooper: I Affirmed 75% leg---- ^-------------------- 78-
J. Coy: Affirmed payment of 656.245 medicals-----78-

6829
3085

6658
861
2514
7787
1672
4499
4009
7451
4623
8784
5052
3884
6725
7399

T. Culp: Affirmed 5% PPD------ ,--------------------78R. Daffron;: Affirmed time lossi only---------------78
J. Daniels.: Affirmed 15% permanent disability----77
V. Daniel: Denied reopening; interim
compensation and penalties ordered-----------------78-9995
J. Deakle:i Affirmed 50% back—j-------------------- 78-3087H. Deatheraqe: Affirmed 30% unscheduled, 10% |
arm, 13.5%! foot----------------- !------------ ------- 78-5014
C. Debnam:| Denial of :aggravation affirmed:
no widow's benefits------------ 1-------------------- 71-410

6764R. DeHart: 
C. Deisch:

76-'Affirmed no permanent disability----
Aggravation acceptance and permanent

total disa.bility affirmed------ !-------------------- 7|7
Affirmed 127.5% each leg--------------- 7[8

Affirmed 25% unscheduled and 10% hand-7i8I 7|8Affirmed 45% bact:--------------------- 78-
Affirmed acceptance on occupational

B. DeKorte:
A. Dodson :j
M.

1
Drazdoff:

K. Dunbar
disease--
J. Dunlap:
V. Durant:
dismissal of
G. Edwards:

V-
IS'

6691
5302
5231
5232 
5392
■3302
2431Denial of aggravation affirmed--------

Reconsideration denied: Denied
request for review-------------------- 78-8063
Affirmed 25% back--------------------- 78-6437

-915-



o R. Ellsworth: 
on two claims-

Aggravation accepted; denial affirmed

. v'r

78
78-
78'
78
11-

78'
78-

J. Fakin:| Affirmed 10% back--!--------------------
L. Firkus,: ..Partial denial affirmed---------------
M. Forester: Denial affirmed-;--------------------
W. Franks': Affirmed 25% arm;''60% psychological—
H. Freeman: Affirmed 32% shoulder----------------
F. Fries:. Denial affirmed; no further PPD affirmed--77-C.D. Funk!: Affirmed 50% PPD--!----------------------- —78-
L. Gibson; Affirmed 100% eye-|------------------------- 78-
C. Glen: | Denials of aggravation and new injury
affirmed-;---------;------------ ------- ----------------- 7
D. Gordon: Affirmed: 20% unscheduled disability----7
Helen Guinn: Denial affirmed-;------------------------ 7'

-- O-:—Guisinger:—Affirmed: 25% heck & back------------ !•
V. Hachler: Affirm.ed 30% back'------------------------ 7i
M. Hall: ! Affirmed 20% back; a^ 10% increase over
Determination Orders---------- ;------------------- ----- 78-
C. Hammock: Denial affirmed: , occupational disease—78-E. Hanley: Affirmed 60% back;^ no PTD------------- 1---77-
0. Hanna: Aggravation and reimbursement to insurera f f i rined----------------------- .--------------------- !---77
M, Haret:' Affirmed time loss 'av;ard--------------- ! 78
S. Harlin: Affirmed 10% back~|---------------------j 78
S. Harris: Affirmed entitlement to TTD and paymentfor surgery------------------------------------------ !---7 8
T. Harris: Denial affirmed: no reopening-------- ^---78
J. Harrison: Affirmed: permanent total disability--78
R. Hartle: Denial affirmed---.--------------------- !---78
J. Hatfield: Denial affirmed-!--------------------- ---78
G. Heisleri; Affirmed 15% back; no award for leg—, 78
G. Henderson; Affirmed 5% arm; 20% back---------- ,---78Hettenhouser: Affirmed 60%' back-------------------77

Affirmed permanent total disability-----,---78-Affirmed PTD------- !--------------------- !-- 78
M.
R. Hill:
B. Hitch:
H, Hilterbrand: Affirmed acceptance of aggravationclaim----1----------------------;---------------------!--- 11-
E. Hoffma'n: Denial affirmed--!--------------------- ,-- 77-
Jerry Horvath: Affirmed 10% iJow back--------------,-- 78-
E. Howard!: Affirmed 30% back-1--------------------- ---78-

I • •Jack Hubbard; Denial affirmed---------------'------ ,---78-
F. Hurliman: Affirmed 15% leg--------------------- ---78-
L. Hustoft: Denial affirmed--!--------------------- ---77-I IInqwerson; Denial affirmed: back condition---,-- 78-D.
A.
K.

Jacobs: Affirmed 20% foot-j----------------------1-- 78-Jentzsch: Affirmed 5% arm-l--------------------- ---78
Douglas Johnson" Affirmed time loss only--------- ----78-
G. Johnson: Affirmed perm.anent total disability-----78-
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2651
4677
8572
5349
6807
4679
6088
5944
4826
6440
■1431
■6818
■3560
■8485
4417
5503
■562
■3421
-2898-E
■8626
■3765
■9463
•7800
■4633
■5078i
•9439.
■6757-
•2946
■5826
8242
■4420
■6490
6397
2747
5402
2878
4780
7329
9134
2661
5243
3451
667

tfl



■-■'iff, • ■-♦O',

M, Johnson: Affrimed acceptance--------- —
W. Johnson: New injury affirmed; denial of
aggravation affirmed------- ■:--- :------------ -

•78-1383

Marjorie Jones: Affirmed insurer payment for water .
bed-------------------- ■--------- j--------------------- j- -Marjorie Jones: Denial affirmed of aggravation claim-
R. Kelley: Aggravation affirmed; penalties and fees--C. Kelly: ] Affirmed acceptance;! dismissal of request 
for hearing affirmed----------- 1-------------------
A. Kennison: Dismissal affirmed; claimant enrollec
in vocational rehabilitation--

additional time
claimant in

J. KlingbeilAffirmed 5% back---D. Lake: ;Affirmed acceptance--!---
M. LaMarche: Process claim order;
loss; penalties and fees affirmed-- 
Leola Langden: Dismissal affirmed;
vocational rehabilitation program--------- : —
B. Langley:' Affirmed 100% back---------- ^—; —

Langley:, Affirmed acceptance---------- -----
Langstaff, Jr.: Affirmed 20% back----------
La Rogue: Affirmed: 35% back; no PTD-----
Lewanski: Dismissal of request for hearing

IS-
IS-

■11-

■11-

■IS-

■IS-
IS-

-IS-
IS-
IS-
-IS-
-IS-

2436
■243T
■3839
■6839
■3454
■3774
■3773

■i
■6920
■6413
■4859
■2744
932

■78-1362

R.
H.
P.
R.
affirmed: 
0. Lewis: 

Lewis: 
Levy:

not timely----------:------------------
Denial affirmed---- j-----------------
Affirmed: acceptance and penalties--

Aggravation: denial [affirmed---------
Locatelli: Affirmed 15% foot----------------
Loretz: Affirmed 35% unscheduled disability-
Lukas:
Luke:
Lyon:Mamrick 
Markue

Denial of knee condition affirmed-----
Affirmed 35% back; 20% leg------------- -Affirmed: 30% back--|--------------------

Affirmed 5% unscheduled disability--Request for review:' dismissal affirmed as

R.
J.
A.
M.
G.
J.
J.
M.
G.not timely---------------------- 1--------------
C. Maxfield: Denial of aggravation affirmed-
J. Maxvill: Remand of claim affirmed-------P. McDermott-Roe: Denial of headaches affirmed; tiJme
loss only [affirmed------------- \------------- ------
D. McDonald: Affirmed--------- j--------------------T, McHugh:' Hot tub award affirmed-----------------
A. McNett:' Denial affirmed: Occupational disease
claim filed too late--------- ~-|--------------------
M.J. Melton: Acceptance of knee claim, reopen back
claim affirmed-

■IS
IS-
-IS-
-IS-
.79.
■11-

■78-
■78'
■78^
■78
■11
■11-

-11-

■IS-
-IS-

IS-
■IS
IS-

■11-

-IS
-IS-

■4785 
■4638 
■9245 
■4918 
■96 ■'
■7797
■2120
■1389
■7596
■2743.
■2037-
■8000
■4583
■724
■9089
■6922
■2664.
■3101
■5533'
■1696
■6943

■78-5200

-917-
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E. Mercer; Affirmed 10% back-;---------------------------- 78-1741
E. Miller: Affirmed; no permanent disability---------- 7S-3073
G, Miller: Denial affirmed------------------  78-4149
A. Mitchell: Affirmed: PTD----------------;------------- 78-3147
D. Mochel; Affirmed acceptance; .307 order should not
have issued-------------------- :--------------------------- 76-6136---------------:---------- 76-3430

----------------  78-7420
affirmed---------------- 7 8-2 379

2958

B.
D.
R.
M.
T.

Monroe 
Monroe 
Moon: ,

Affirmed 60% back--
Affirmed 90% back-r' 

Denial of aggravation
78-:Morgan: Aggravation: denial affirmed-------------

Morrical; Denial, time loss, penalties and fees
affirmed----------------------- ;---------------------------- !!■
Bob Morrow: Affirmed 60% back^---------------------------- 78'

Affirmed: 20% permanent disability--------- 78-
Affirmed permanent total disability-------- 78-
Affirmed 25% back:---------------------------- 78-
Denial of aggravation affirmed; taxi cab

incident caused problem------------------------------------78-
S. Norris: Affirmed---------- ;---------------------------- 78-
K. Nuse: 'Affirmed acceptance of leg claim--------------- 78-

J. Murray:
L. Nacoste: 
E."Naillon:
M. Nicoll:

Denials (two) : affirmed--------------------- 78-
Denial, penalties and fees affirmed---------- 78-
Denail affirmed----^----------------------------78-
Affirmed; 10% neck and shoulder------------ 78-
Affirmed acceptance---------------------------7 8-

Affiirmed ].5% leg', denials of both insurers----77-; ' 78-
D. Retry: Affirmed acceptance--------------------------
Carol Plumb: ^^ffirmed 75% (left) leg------------------

L.A. Nutt: 
R. Olson:
G. Orman: i 
Z. Overby: 
D.J. Paul:
H. Peer:

Pollard: 
Powell; 
Price: 
Quick:j 
Randle:: 
Railing: 
Rider:I 
Rivers:

Affirmed 10% leg~r 
Affirmed 50% back-—

A.f firmed: permanent
Dismissal of Request
Affirmed: 80% back---------------------
Affix'med reopening---------------------

Denial affirmed: occupational disease--
Denial of out of state medical services

----------------- 77-
----------------- 78-

-------------------------- 78-
-------------------------- 78-
total disability----------77-
for Hearing affirmed-----76-
-------------------------- 78-

7 
■7
-78-

K.
J.
G.
L.
W.
N.
R.
F.
affirmed------------ ,-----
D. Roam: Affirmed: 15% arm------------------------------- 78
S. Rodakowski: Affirmed extent and denial of furthertreatmentj---------------------- ----- ----------------------- 77
M. Rodrigues: Affirmed time loss only-------------------- 78D. Rogersj: Acceptance of widow's claim affirmed--------- 76
C. Rush: I Aggravation affirmed---------------------------- 78
S. Sawchuk: Affirmed acceptance--------------------------78
R. Scammei: Affirmed 10% back------------   78
•B. Schaeffer: Affirmed time loss only----------  78
R. Scott: Denial affirmed-------------------------------- 78

-918-

•7.575
•3303
•886
-6375
•5055
■3038
■4369
■5054
■5802
■1654
■7816
■5416
8117
•6317
■3304
■6574
5524
8033
■8503
7610
2299
8880
3938
2015
848
■3652
■249
■4030
•3717
■7091
■1294
■4363
■5691
3942



6 Seamans: Denial of occupational disease affirmed-
Seibel: Affirmed: 40% unscheduled disability---
Sharp: Affirmed time loss only-------------------
Shaw: Affirmed 25% thumb--------------------------
Shortreed: Affirmed 60% hand; no psychological

disability--------------------- ^------------------------
T. Singer: Denial affirmed-- ^------------------------
W. Slater: Denials of aggravation affirmed----------

C.
B.
D. 
T.
C.

•78-
■78'
•78
•78'

5882
■3234
•2828
7134

B. Small: Aggravation allov/ed--
Lance Smith: Affirmed 10% hand'
Marcus Smith: Affirmed:
Samuel Smith: Acceptance
aggravation affirmed-----

10%
for

;back-------
inev7 injury;

•78-
•78’
■Ji
ll-
■18-

■Ji
ll-
11-

•3899
•470
•5739
•5738
•2543
356
•257
7995

denial of
•5329
1908

Affirmed 10% shoulder and neck: no moreM. Sogge:
tennis---,-----------------------------------------------
L. Soto: ■ Affirmed 15% back---------------------------
G. Specht: Affirmed 15% hand-------------------------Bernice Sprague: Affirmed 25%! low back--------------
C. Spriggs: Affirmed,permanent total disability;
inexcusable not to follow court order----------------W. Standi'sh: Affirmed 4 5% arm’------------------------

Stephens: Affirmed 65% unscheduled disability---
Stifel: Affirmed 30% unscheduled disability-----
Stoneman: Denials affirmed: aggravation and new

78
78
■77'
78'

•5105
•7136
•4410
•7335

J.
B.
L.

•77-
•78-
■Ji
ll-

4379
■5654
6960
7928

injury-C. Streeter: Affirmed 40% neck and shoulder-
A. Stuart: Aggravation affirmed-------------
B. Tait: i Affirmed 60% leg----^---------------
John Tart: Remand for accept-ance affirmed —

affirmed-I. Taylor: Denied aggravation
E, Thomas: Dismissal of hearing affirmed:I j -Determination Order stands-------------------------------J. Thomas: /^ffirm.ed 80% back--!--------------------------
A. Thompson: A-ffirmed time loss only-------------------
K. Thompson: Affirmed 20% back-------------------------
PI, Tingle: Affirmed 50% unscheduled disability in lieu
of scheduled ■ av7ard------------ j--------------------------M. Torhan: Remand for time loss affirmed---------------
C. Torrey: Denial of aggravation affirmed-------------
J. Van Cleave: Affirmed acceptance------------- :-------B. Wagner: Affirmed permanent|total disability--------
J, Walker: Affirmed 30% unscheduled disability--------I ^H. VJalters: Denial of glaucoma affirmed----------------

77
78 
IS
IS 
78 
78- 
78-

•7483
■5573
■7514
■2069
•5277
■7832
2927

78-
IS-
79,
78-

•2619
8706
■1324
5870

W. Warmen: Affirmed permanent

-919-

total disability-

78
IS-
Il
ls-
IS-
78-
Il
ls-

•1778
8952
■3734
■1252
■6344
5434
2632
■2535



4

f

W. Wentworth: Affirmed: PTD at death; death resulted.
from occupational disease---------------------------------77-6559

77-4262
Jean West: Affirmed acceptance of claim------------ _----78-8608
R. Wichert: Reimbursement to other carried affirmed
on Ors 656.307 order-------------- 78-751-B i
James Wilson: Affirmed: 25% unscheduled psychological;
35% leg------------------------- ;----------- ---------------78-846i
R. Wiltshire: Denials affirmed-------------------------- 78-3872

77-2273
H. Windsor: Affirmed: 75% permanent disability-------- 77-5,774M. Winter: Affirmed 30% back---------------------------- 78-l'863
C. Wright: Affirmed: occupational disease acceptance--77-657
Clyde Wyant: Affirmed 5% arm; 40% unscheduled---------- 78-5538
D. Wyckoff: Affirmed 15% back--------------------------- 78-1757
Bernice Yaing: Affirmed order to accept-----------------77-6555
A. Young: Dismissal affirmed: non-complying employer;
claim not timely-------------------------------------- ---- 77-7755

%
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