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HOMER O. BROWN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

SAIF CLAIM NO. GA 721998 October 4, 1979

The claimant suffered a compensable injury to his low 
on March 23, 1959 v;hile v;orking for Elk Creek Logging 

>any- The claim was accepted and initially closed by an
ba;
Comp.
order dated November 3, 1961 which granted claimant an award 
for 
tion

permanentl partial disability equal to 75% 
of an arm. for unscheduled dJ sabi.J.J ty.

loss of func-

reop 
as c 
re fe 
ORS 
em.be 
rema 
the 
ente

17,

Ori April 23 , 1978 Dr. Goodv/in requested the Fund to 
on cla unant' s . cj.aim tor t.reatmen^-. and surgery. Inasm.uch 
lainiant’s aggravation rights had expj.red, the Fund 
ri'od the claim! to tte B'Uard for a. reopening pursuant to 
656.278 if the medi.oa.1 ev’.dence justifi.ed it. On Dec- 
r 1 3, 19 78 the Board Lssued its Own Motion Order which 
nded c.laimant's clai'ii to the Fund to be accepted and for 
payineiit o,f comipensation to commence on the day claimant 
red the hospital.

Claimant was hospitalised on April 6, 1978 and on April 
1973 back surgery was performed.

On June 19, 1979 Dr. Gc'ocwin advised the Fund that 
claimerJ: was approaching a stationary stage and that treat
ment from, that point on would be palliative rather than 
curative; however. Dr. Goodwin felt claimant would benefit 
from, phys-icai' conditioning and thete.py at Callahan Center.
He suggested that a closing evaj.uation be done either at the 
center .or by an independent physician. Claimant received 
physical therapy treatments from Dr. Hughes and w.js later 
r'eferrod to Dr. Hopkins for a closing examination oh Aucust 
7, 19 79. ^

Dr. Hookins stated that claim.ant's pain in his back and 
legs had been considerably alleviated by Lino. 1978 surgery 
•and that he rated claimant's back disabilitv as a severe

disab.ility of the v;hole man.

The Evaluat.ion Di.vision recommended to the Board that 
the claim, be closed with additional com.pensation for tem
porary total disability from April 6, 1978 through August 7, 
1979 and additional compensation equal to 20% loss function 
o.f an arm for his unscheduled disability.

The Board concurs in these recommendations.
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ORDER
Claimant is awarded compensation for temporary total 

disability from April 6, 1978 through August 1, 1979 and 
compensation equal to 20% loss function of an arm for his 
unscheduled disability. These awards are in addition to all 
previous awards claimant may have received as a result of 
his March 23, 1959 industrial injury.

CLAIM NO. A42CC155294MR Ocotber 4, 1979

LEONARD COBB, CLAIMANT
Edwin S. Nutbrown, Claimant's Atty.
Own Motion Order

On August 24 ,. 1979 claimant, by and through his attor
ney, requested the Board to reopen his claim for an injury 
sustained August 30, 1972. Claimant's claim was first 
closed on October 18, 1972 and his'aggravation rights have 
expired. Attached to claimant's petition were numerous 
medical reports, all indicating claimant was having problems 
with his knee going out on him but that he was not a good 
candidate for surgery.

Dr. Seacat, on March 21, 1979', indicated claimant was 
suffering from a recurrent subluxation of the patella with 
associated synovitis. He felt there was a direct'relationship 
between claimant's industrial injury in 1972 and his present, 
condition and that claimant was disabled for work even at a 
sedentary type job. He recommended claimant be paid time 
loss benefits.

The Board, on August 31, 1979, requested the carrier to 
advise it within 20 days of the carrier's position with 
regard to claim.ant's request. On September 5, 1979 the 
claimant again requested that his claim be reopened.

The carrier failed to respond to the Board's letter.
The Board, after thoroughly considering the medical 

evidence before it, finds that claimant's condition is 
directly related to his 1972 industrial injury and that his 
condition has worsened since the last arrangement or award 
of compensation. The Board concludes that claimant's claim 
should be reopened at this time for further benefits.

m

%

%
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- I • .ORDER ■ ' '
Claimant!s claim for his August 30, 1972 industrial' 

injury'•is hereby remanded to the carrier for acceptance and 
payment of compensation to which claimant is entitled, 
commencing on;March 21, 1979 and until closed pursuant to ORS 656.278. '

Claimant's attorney is hereby granted as a reasonable 
attorney's 'fee for his services a sum equal to 25% of the 
increased compensation granted by this order for temporary 
total di'sability, payable out of said compensation as paid, 
not to exceed $750.

CLAIM NO. C604-24788 October 4, 1979
WILLIAM GIEBLER, CLAIMANT
Belli & Choulos, Claimant's Attys.
Stipulation

On or about May 24, 1977, claimant was injured during 
the course and scope of his employment with Nicolai Door Company 
when he was struck by a freight car under the control of the Union 
Pacific Railroad. He incurred the loss of his right leg at the 
hip as a result of the injury.

Liberty Mutual Insurance Company, the Workers' Compensation 
carrier for Nicolai Door Company, accepted the claim and has paid 
the sum of $25,164.57 for temporary total disability and the further 
sum of $30,889.74 for medical care and associated expenses.

An action at law was filed on behalf of claimant in the 
United States District Court for the District of Oregon being 
entitled "William Giebler, Plaintiff vs. Union Pacific- Railroad, 
Defendant," Civil Number 77-767. The said action at law has been 
settled for the sum of $399,500. Claimant, William Giebler, and 
Liberty Mutual Insurance Company, desiring to settle and compromise 
any and all claims under the Oregon Workers' Compensation laws 
hereby agree and stipulate as follows:

(1)' That Liberty Mutual Insurance Company will be paid 
out of the proceeds of this settlement aforesaid the sum of $56,054.31 
representing all sums paid by them for temporary total disability 
and medical benefits.
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(2) That all the rest and residue of said settlement, 
after deduction of attorney fees and court costs, to be paid to 
BELLI & CHOULOS ,; Attorneys at„Law, ^ who -have.-,represented claimant 
in his action at jlaw .against .Union P.acific;.Railroad-/ said balance 
being the sum of j $2 05,279.02 ,be..paid ,,tov;claimahti and such sum to be paid free and,jciear. ,of, any :.claim:-3or demand i of'•;Liberty Mutual 
Insurance Company.

,,{3) M ,That in.-considerationipf said-^release of any claim 
by Liberty ^Mutual Insurance-Company upon the money.: resulting from 
the settlement-aforesaid, :-claimant,r WILLIAM, GIEBLER,- releases and 
waives all ^future rights r and benefits to'Which-.he may be entitled 
under the Workers* Compensation law of the State of’, Oregon, such 
as additional compensation pursuant to a determination order from 
the Workers' Compensation Board of the State of Oregon; the right 
to additional compensation for aggravation of his disability, the 
right to additional medical benefits and the right to own motion 
orders pursuant to ORS 656.278.

IT IS SO STIPULATED: - t.

The foregoing stipulation^for compromise and settlement 
of the Workers' Compensation, claim of Willaim Giebler is hereby 
approved and upon payment of the sura set forth above. Liberty Mutuc 
Insurance:Company and Nicolai Door Company are exonerated from 
any, future liability to William-.Giebler for injuries incurred on 
May j'24 ,■ .1977 ,while in the employ'^pf Nicolai Door Company.

GEORGE A LINGREN, CI:AIMANT

- SAIF CLAIM NO. .GC .319260' October 4, 1979

SAIF, Legal^Services, Defense^Atty.~ 
Own ‘Motion^Order ,

:: 1 .1
r c-1 , ' ■ f t,7f. _ ' ' I •. •'*'■ Claimant7 by and through his treating physician, Dr. 

Boyden, .has' requested that'his claim., for an industrial in j'iiry of'August 2 ,; 1971 be. reopened. ' At'that ..time claimant 
caught his'right hand in a cable . and his righ^t. small finger 
had to be amputated. Claimant' s claim"'was closed" on November 
4 , p,197l^with ,.,an,.award- of , 3°^ fpr par^tial .loss-of the-.right li.t'tle^.finger; claimant/.s/agg'fayatipnjfights‘have-.expired.

: ■ ■ —-' A it- • ■ ■ • -••••' ,' t ■ r.,-! I-.-,- :Dr. Boyden's report of July 31, 1979 indicated that 
claimant's finger is continually breaking open and draining. 
Surgery would be required to correct the problem. He related 
the condition to claimant's 1971 industrial injury. Surge.ry 
was set for August 8, 1979.

On September 24, 1979 the Fund indicated it had no 
objection to claimant's claim being reopened for the recom
mended surgery.



# The Board, after thoroughly considering the medical 
evider-'-e belfore it, concludes 'that claimant’s claim should 
be reopened| for his August 2, 1971 industrial injury as of 
the date claimant, entered the hospital .for the r.ecommended 
surgery and until the claim is closed pursuant to ORS 656.278.

IT IS 'so ORDERED.

WCB CASE NO. 78-4721 October 4, 1979

m

GEORGE L. I'lADISON, CLAIMANT 
Cliff S. Bentz, Claimant's Atty.
Thomas J. Mortland, Employer’s Atty. ^
Stipulation And Order Of Dismissal

1THIS I^IATTER having come on regularly before the Workers' 
Compensation Board upon the Stipulation of the parties. Claim
ant,. acting by and through his attorney. Cliff S. Bentz, (of 
Yturri, Rose & Burnham), and it appearing that the matter has 
been fullyicompromised between the parties and that this order 
may be entered, not,therefore,

IT is’HEREBY ORDERED that the Claimant be, and he is 
hereby, awarded $5,000.00 for home nursing care.

IT is| FURTHER ORDERED that payments for,home nursing 
care services provided by Mir. Madison's wife shall be in the 
amount of $973.33 per month. It is further ordered that this 
sum be increased or decreased by the insurer in January of 
each year during which this agreement is in effect. This 
increase or decrease shall be made in direct relation to the 
percentagej increase for all urban consumers for medical care 
as set forth in the United States city average in the Consumer
Price Index for the month of January of the year involved.

1
IT ISi FURTHER ORDERED that Cliff S. Bentz, Claimant's 

attorney, be, and he is hereby awarded, a reasonable attorney 
fee of $1,1666.33 out of the lump sum payment of $5,000.00 , 
made payable by this Order, and

tIT is| FURTHER ORDERED that Claimant's request for a 
review and; the employer's request for a review be, and hereby
are dismissed.

• ^
IT is| SO STIPULATED

IT IS SO ORDERED:

#



iiGORDON E. MAURER, CLAIMANTSAIF, Legal Services, Defense Atty,
Own Motion Order ■ .

SAIF CLAIM NO, Oi 74 79 6 October 4, 1979

Claimant has requested that his claim be reopened for 
the industrial injury of May 31,,1967 which'resulted in 
injury to his spine and shoulder'. His claim was first 
closed on August 19, 1968 with an award of 5% loss of the 
left arm, 30% loss of the right arm and 30% loss of an arm 
Dy separation for unscheduled disability; claimant's aggrava
tion rights have expired. _ ■

h

Claimant saw Dr. Ash, a neurologist, who on August 21, 
1979 reported claimant had complaints of increasing head and 
neck pain and aching and burning in the right shoulder. Dr. 
^sh found traumatic C-6 compression fracture with a history 
Df instability. Dr. Curtis Hill, on August 24, 1979, indi- 
::ated claimant should undergo a myelogram and possibly an 
anterior decompression and fusion for stabilization would be 
necessary. He related claimant's problems to his 1967 in- 
iustrial injury.

On September 24, 1979 the State Accident Insurance Fund 
forwarded copies of these medical reports to the Board, and 
stated that it would not oppose a reopening of claimant's 
zlaim for the August 19, 1968 injury.

The Board, after thoroughly considering the medical 
evidence before it, concludes that claimant's claim should 
ae reopened as of the date of Dr. Hill's report, August 24 
1979, and until closed pursuant to the provisions of ORS 
556.278., ■

IT IS SO ORDERED.
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PHYLLIS C. RICKS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

t SAIF CLAIM NO.' EC 325941 October 4, 1979

m

Claimant sustained a compensable injury to her left 
thumb on February 11, 1972 when she closed a car door on it. 
The diagnosis was a transverse fracture of the distal phalanx 
with avulsion of the nail and skin. The claim was closed on 
December 14, 1972 with an award of 5% loss of the left 
thumb. Claimant’s aggravation rights have expired.

Claimant's claim was reopened by'a Board's Own Motion 
Order, dated October 19, 1978 at the recommendation of Dr. 
Nathan who felt claimant's condition at that time was related 
to her industrial injury and further surgery was necessary.
On September'21, 1978 a surgical release of the triggering 
thumb was performed. Claimant's thumb has healed well and 
she has no problems with it. Claimant advised the Fund she 
had been off work only .two days as a result of this surgery.

On August 14,' 19 79 the Fund requested a determination 
of claimant's current condition be made. The Evaluacion 
Division of the Workers' Compensation Department recommended 
that claimant be granted compensation for time loss for 
September 21 and 22, 1978 only.

The Board concurs in this recommendation.

ORDER
i

Claimant is hereby granted compensation for temporary 
total disak)ility from September 21, 1978 through September 
22 , 1978. '

#
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WCB CASE NO, 
WCB CASE NO.

78-811
78-9651

October 4, 1979

RICHARD D. SHERMAN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwahe, Defense Attys 

Lang, Klein, Wolf, Smith, Griffith 
& Hallmark, Employer's Attys, 

Request for Review by Claimant

#

Reviewed by Board Members Wilson and Phillips.
The claimant seeks review by the Board of the Referee's 

order which remanded claimant's claim for a new injury to 
the employer, Fuhrman Homes, and its carrier, EBI, with 
instructions to accept the claim and pay claimant compensa
tion as provided by law, commencing April 23, 1978 and until 
the claim is closed pursuant to the provisions of ORS 656.268 
and also ordered this employer and its carrier to pay a sum 
equal to 25% of the medicals which were outstanding as a 
penalty under the provisions of ORS 656,. 268 (8) and to pay 
claimant's attorney an attorney's fee of $250 pursuant to 
ORS 656.282. The order further directed that this employer 
and its carrier pay a sum of $600 to claimant's attorney as 
a reasonable attorney's fee pursuant to the provisions of 
ORS 656.386. The denial of claimant's claim for aggravation 
made by the employer, J. H. Baxter Company, and its carrier, 
Gates, McDonald Insurance Company, dated September 1, 1978, 
was affirmed and claimant was awarded 80° for 25% unscheduled 
back disability, said award to be in lieu of and not in ad
dition to the award previously granted claimant. Finally, 
the order directed that claimant's attorney be awarded as 
a reasonable attorney's fee a sum equal to 25% of the in
creased compensation granted claimant.

The Board, after de novo review, affirms and adopts as 
its own the findings of fact and the conclusion set forth 
in the Referee's Opinion and Order, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 
However, the Board does not accept the rationale expressed 
by the Referee on page 6 of his Opinion and Order, namely, 
that the determination'of disability should be made by a 
comparison of awards granted in similar cases. Instead, the 
Board finds that in the instant case the medical examination

-8-



# justifies a :finding that claimant is entitled to an award 
of 80° which represents 25% of the maximum-for unscheduled 
disability.

ORDER
, The order of. the Referee, dated January 29 , 1979 , is 

affirmed.

' WCB CQSE NO. 78-6973
BRYAN TULK, CLAIMANT 
FrankJin, Bennett, Ifekt & Jolles, 

Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys. 

Request for Review by Claimant

October 4, 1979

m

#

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review' by the Board of the Referee's 

order which found claimant was not entitled to additional 
compensation for temporary total disability nor was he 
entitled to penalties and attorney's fees based upon the 
carrier's alleged unreasonable delay in the payment of 
compensation.

Claimant, at that time a 36-year-old printing supervisor, 
sustained an injury on January 5, 1977 when a shelf containing 
heavy paper collapsed and fell on him. Dr. Cohen, who saw 
claimant from the date of the injury, diagnosed contusion of 
the abdomen and hip and groin region and hospitalized claimant 
from January 5 through January 21, 1977. Dr. Cohen continued 
to be claimant's treating physician and on July 5, 1977 
stated that'he felt claimant was probably stationary and 
there would be some permanent partial disability resulting 
from his injuries. A week later Dr. Cohen stated that 
claimant was making slow improvement although he still had 
pain in his;lower back, right hip, right thigh and both 
knees. He felt that the slow improvement would continue 
during the following year.

Claimant went to work for Alpha 4 Litho on October 26, 
1977 and, at that time, benefits for time loss were terminated 
by the carrier for the defendant-employer. Claimant's new 
employment was as a cameraman stripper. He further testified 
that he was capable of performing work as a cameraman stripper 
but that he,was assigned to other work which he was unable 
to perform and, therefore, left this employment on December 
29 , 1977. ;

I -9-



Claiman 
to keep him 
leave and th 
compensation 
that the job 
observed cla 
work nor did 
problems. He 
the business 
claimant on 
of remaining 
Claimant cho 
employer.

t said that the Alpha 4 Litho could not anford 
so that it was mutually agreed that he would 
at would enable him to collect unemployment 
. Claimant's employer at Alpha 4 Litho testified 
required no heavy work and that he had never 

imant having any physical difficulties doing the 
claimant ever make any 'complaints of physical 
stated that there was a gradual slowing down in 
and, therefore, it’was not possible to keep 

a full time basis. He gave claimant the option 
employed on a part time basis or being terminated 

se the latter, according to the defendant-

#

After claimant left his employment with Alpha 4 Litho 
he called the representative of the defendant-employer's 
carrier and advised her that he was physically unable to 
work and requested that compensation for time loss be rein
stated. Apparently, the representative of the carrier hung 
up on claimant. She testified that she did so because she 
had had numerous conversations with claimant previously on 
the same subject and had told him that she needed medical 
verification for payment of time loss. She also testif:ied 
that claimant told her he was going to find his own work.

On January 31, 1978 Dr. Cohen examined claimant and 
reported to the carrier that claimant was still complaining 
ol: severe pain, that he had examined claimant but could not 
find any specific orthopedic condition which would cause 
this pain. Dr. Cohen reported' that claimant felt he was 
incapable of working and though Dr. Cohen did not know of 
any orthopedic treatment for claimant he did advise that 
claimant be examined by Dr. Uhle to determine whether any 
pathological disturbance was causing the complaints made by 
claimant.

m

On February 2, 1978 Dr. Uhle examined claimant and 
recommended further muscle reconditioning. Claimant returned 
to Dr. Cohen's care and was exar.iined by him on February 14, 
1978. On that date he reported to the carrier that he 
believed that claimant had pain and thought that it "was 
probably necessary for him to be off work during the six 
week period". He said he knew of no ready answers except 
for claimant to enter a different field of employment and 
further stated: "At the present time I do not think his
claim is yet stationary".

Based upon Dr. Cohen's report, the carrier for tno 
defendant-employer paid claimant compensation for temporary 
total disability from January 1, 1978 through February 14, 
1978.

-10-



f On March 8, 1978 Dr..Cohen reported to the carrier that
claimant was unafele .to ponfonm4tho wonk at Alpha 4 Litho and
repeated that he was of the opinion that claimant's claim 
was not stationary and that the kind of work-which he had 
been required to do was causing him too much pain and that 
he could.not continue to do it. He recommended a referral to 
the Vocational Rehabilitation Division. On May 20, 1978 
claimant became“emplOye'd as a youth counselor on 'a. job 
funded by CETA; he worked at this job.until September 1978 
when he commenced working, full time publishing a small 
newspaper..

On December 13, 1978 the physicians at Orthopaedic 
Consultants 'examined claimant and found his condition was 
medically stationary. Claimant had mild loss of function to 
his pelvic and hip regions. On January 19, 1979 Dr. Cohen 
agreed with this report.

The claim has not yet been closed, therefore, the only 
question to be answered is whether the carrier for the 
defendant-employer had the right to terminate compensation 
for temporary total disability on February 14, 1978. The 
Referee, citing Jackson.v. SAIF, 7 Or App 109 (1971) , found
that in the absence of a Determination Order the carrier was 
justified in terminating compensation for temporary total 
disability when claimant's doctor released him to return to 
regular work or when the claimant returned to regular work.
The carrier was not required to pay compensation to a claimant 
who had returned to regular work even though his condition 
was not medically stationary. The•Referee found that in 
this case claimant returned to regular work at Alpha 4 Litho 
on October 26, 1977 and the carrier terminated the payment 
of time loss benefits. The Referee found that claimant left 
his job with Alpha 4 Litho because of lack of work not 
because of his physical inability’to do the work and that he 
thereafter continued to seek employment.

The Referee concluded that the carrier was not, under 
these circumstances, required to resume payment of temporary 
total disability compensation except upon medical verification

#

of claimant’s inability to work. The only medical verifica
tion of inability to work was Dr. Cohen's report of February 
14, 1978, in the opinion of the Referee and the carrier paid 
for.the six weeks which Dr. Cohen.authorized. She denied 
claimant's request for additional compensation for temporary 
total disability and found no basis for the assessment of 
penalties or, an award of attorney's fee.

-11-



The Board, on de novo ireviev;, finds that rlie carrier 
had on February 22, 1978 the report of Dr. Cohen dated 
February 17, 1978 and upon receipt of: that report the carrier 
placed a memo in its file stating: "Before we pay more
compensation benefits v/e want to talk to Dr. Cohen and 
confirm further facts with him." 'J'he carrier's representative 
admitted' that she received from-Dr. Cohen a report dated 
March 8, 1978 in which he stated, in part: "I- am still Ol 
the opinion that the claimant's claim is not as yet station
ary." The representative admitted that she received’and 
read the report from Dr. Cohen, including the above ciuoted 
portion thereof but she did not recommend that the carrier
pay cldinicint dny timo loss benofits beyond Fobnunry J4.
evidence indicates that the responsibility for payiny; the 
time loss benefits was passed along to the service coordinator 
with a reference to whether or not claimant would get some 
form of vocational rehabilitation. Tl^.e c.!?:ricr's jcgn-esen ta- 
tive made no effort to find out whether tiiat was ever done 
nor did she ever contact claimant • again aceorciinu ro her ow-n 
statements.

The Board finds that when the carrier received Dr.
Cohen's letter of March 8, 1978 claimant had done all that 
the carrier had requested him to do. If the carrier,' at 
that time, was not satisfied with Dr. Cohen's report there 
was nothing to prevent it from having claimant examined by 
another physician. Instead, the carrier'-s representative 
hung up the phone and her only excuse for the rude tormina tioii 
of the conversation betv/een her and the claimant wuas chat he 
had asked the same question before and she had repeatedly 
told him that he would have to have medical verification.
That is exactly what Dr. Cohen's report of March 8, 1978 
was.

The Board concludes that the actions of the carrier for 
the de fejidant-employer represent unreasonable refusal to pay 
compensation. 7\t the time of the refusal, it had in its 
possession a medical verification of claimant’s inability to

work, a statement that cla.i.mant' s condition was not nicdi.caily 
stationary. In short, it had everything it needed to justify 
reinstatement of time loss benefits and should have com.mej'iced 
paying such benefits from February 14, ]978 until May 20,
1978 vyhen the evidence indicates that claimant became employed 
as a youth counselor.

The carrier's refusal to pay this compensation 'justifies 
the assessment of penalties and an avyard of an attorney's 
fee to claimant's attorney.

#
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# : ORDER '
The order of the Referee, dated February 22, 1979, is 

reversed.
The employer and its carrier are hereby directed to pay 

claimant compensation for temporary total disability commenc
ing oh February 14, 1978, the date he was terminated by the 
carrier, to May 20, 1978, the date claimant became fully 
employed.

The employer and its carrier are further directed to 
pay claimant additional compensation equal to 25% of the 
compensation due claimant for temporary total disability 
from February 14, 1978 to May 20, 1978 as a penalty for 
their;unreasonable refusal to pay compensation and are 
directed to pay claimant's-attorney as a reasonable attorney's 
fee the sum of $450.

IClaimant's attorriey is awarded as a reasonable attorney’s 
fee for his services at Board review a sum equal to 25% of 
the additional compensation awarded claimant as a result of 
this order, payable out of said compensation as paid, not to 
exceed $750.

9
WCB CASE NO. 
WCB CASE NO.

77-4262
77-6559

October 4, 1979

In the Matter of the Compensation of 
The’ Beneficiaries of 

WILTON A. WENTWORTH, DECEASED 
Richardson, Murphv & Nelson, 
Claimant's Attys.

SAIF, Legal Servi.ces, Defense Atty. 
Amended Order On Review

9

On September 25, 1979 the Board entered its Order on 
Review affirming and adopting the order of the Referee.
It has come to the attention of the Board that it inadvertently failed to grant claimant's attorney a fee for his services 
at Board review..

On page one, the following paragraph should be inserted 
in the "Order" portion:

"Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board 
review in the amount of $300, payable by the Fund."

IT IS SO ORDERED.
-13-



WCB CASE NO. 78-4846
LYLE H. WIESE, CLAIMANT 
C. H.,Seagraves, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

October 4, 1979

Reviewed by Board Members Phillips and McCallister.
The claimant seeks reviev/ by the Board of the order of 

the Referee which granted him an award of 240° for 75% 
unscheduled disability. Claimant contends he is perman
ently and totally disabled.

Claimant was employed by Wells Logging and. on July 8,
1975 he was struck in the back of the head by a snag. He was 
hospitalized and the diagnosis was severe comminuted fracture 
dislocation Cl-2, cerebral • concussion and cervical spondylosis 
C5-6. Claimant has not worked since this injury.

On July 16 Dr. Campagna performed an occipital cervical 
fusion. Claimant progressed well but on November 11, 1975 
Dr. Campagna reported claimant was having severe dizzy spells. 
Claimant's neck motion was limited to 10% of normal in all 
directions with no weakness, atrophy or sensory loss.
Claimant was not taking medication.

Dr. Campagna's closing evaluation report of April 15,
1976 indicated claimant felt he could not return to work in 
the woods. Claimant’s, neck motion was still limited by 10% 
but his condition was medically stationary. Dr. Campagna 
felt claimant could no longer be a timber faller and he rated 
his disability as moderately severe.

A Determination Order was issued on June 24, 1976 and 
granted claimant 96° for 30% unscheduled disability.

Claimant was' evaluated at the Disability Prevention 
Center by Dr. Holm on April 15, 1977 and he reported claim
ant was asymptomatic except for limitation of motion of the 
cervical spine. He felt claimant did have a substantial 
vocational handicap but would qualify for light.to medium 
work. Claimant must avoid work requiring looking up or ro
tation of the head. Vocational rehabilitation was recommended,

On October 25, 1977 a Second Determination Order granted 
claimant compensation for temporary total disability only.

#
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By a report of September 1, 1978 Mr. Adolph, a voca
tional' consultant, reported claimant had a high school educa
tion and was an average student. In Mr. Adolph's opinion 
claimant was best-suited for motel or apartment house manage
ment as he could perform light maintenance, janitorial, secur
ity and clerical duties.

■ Mr. Malcom, another vocational counselor, testified at the 
hearing that claimant's testimony that he must lie down three 
hours 'a .day precludes employment, as does claimant’s resi
dency which offers very few opportunities. He disagreed, with 
Mr. Adolph that claimant could do motel/apartment house man
agement as these jobs required quite heavy physical work.

Claimant testified that he can barely turn his head or 
look up and his neck is stiff. He has headaches intermit
tently .

The Referee found claimant impressive and motivated to 
return to work. Most of claimant's adult working life has been spent |in the logging industry. However, he found there was 
no justification of a finding that claimant is incapable of 
working.

IThe Referee concluded that claimant was severely hand
icapped and was entitled to an award of 240° for 75% unsched
uled c3isability.

.1The Board, on de novo review, concurs with the conclusion 
reached by the Referee.

ORDER
The order of the Referee, dated November 24, 1978, is affirmed.

WCB CASE NO 77-5844 October 9, 1979

RUBY BOHL, CLAIMANT 
Olson; Hittle, Gardner &

Evans, Claimant's Attys.
SAIF,;Legal Services, Defense Atty. 
Amended Order On Review

#
On September 19, 1979 the Board issued its Order on 

Review in the above entitled matter whereby it affirmed 
and adopted the Opinion and Order of the Referee, a copy 
of which w,as attached to the Board's Order on Review and 
made a part thereof.

i -15-



The request for review was made 'by 
much as it 'failed to prevail' claimant's 
titled, under the provisions of ORS 656 
an attorney's fee payable by the State 
Fund for his services at Board review, 
award of an attorney's fee was omitted 
Review. Therefore, the Order on Review 
by inserting after the third paragraph 
the following:

the Fund and inas- 
attoiney is en- 
.386, to receive 
Accident .Insurance 
Inad'vertently , the 

from the Order on 
should he amended 

on page one thereof

"Claimant's attorney is awarded as a reasonable 
attorney's fee for his services at Board review 
a sum of $350, payable by the State Accident 
Insurance Fund."
In all other respects the Order on Review, dated Septem

ber 19, 1979, should be reaffirmed and republished.
IT IS SO ORDERED.

CLAIM NO. D53-146770 October 9, 1979
DAVID P. CALAHAN, CLAIMANT 
Own Motion Determination

Ciaimanu sustained a con.pC!nsal:)lc injury l:o his r.ighl: 
knee on dune 17, 1.9 72 while workinrj t:or dolin 1^-. Woof.l 'I'ruckimi ,
Inc. The o.riq.'iiial cl i.acinosis was spiral.n and c(.>n t.usion of: i.ia-' 
.right: Irnee. The claim was first closcw.l by a l.ie L'- rm.i na tion 
Order dated October 3, 19 72 wlricrh rnranted clain'Kant c:ompcnsa- 
tion for temporary total disability only. Claimant's aejejra- 
vation rights have expired.

'Cl.aimant continued to have orobleiiis with hi K n 'j i, ;• a n c
in November 1973 Dr. Thompson diacjno.scd .i.ntcrnal derangiement 
in tl'ie joint. The claim was reopened and a mcnisccctnmy was 
performed in December 1973 and the claim was closed on 
September 9, 1974 vai th an av/ard of compensation ec;uai to 
7.5° for 5% loss of the right leg.

c.l. <aiman u aw
-1

Dr. Weinman in late 19 78 whc), on uanuary 
13, 19 79, excised the tc:>rn lateral meniscus and a cj.i ;',g lion- 
like cyst which had formed .in tlie joint. Claimant wv.is 
released to v;ork. on March 12, 1979. Dr. W'c.i.n;,'<in'.s cl'^isincj 
report indicated claimant '.•;as doin<i cyuite on h.i.s ric|ht
knee, althoucjh he still gets a burninc: pain over the mc.'diaJ 
ajid lateral joint.lincws. Stabi.l.ity is good and tliero no 
S'wellin*'!; ranejo of motion is 0-137 degrees. He cons.i.dered 
claimant to be med.ically stationary with a 'ii.L.i:.l.e quad.ricep.5 
atrophy on the right which claimant should work on v.cith 
con tinuod exercise.

-16-



# On September 13, 19 79 the carrier requested a delierrnina-
tion; o u claimcuit's present disability. 'i'he bvaluatiou 
Division of: the Workers' Compensation Department recoinmended 
c.l.aimant be cjranted compensation tor time floss trom .January 
18, 1979 throucjh March 11, 19 79 and additional compensation 
equal to 30*^ tor 20r loss ot the right leg.

The Board coiicurs.

m

j ORDER
I
]c i.a:i.man t is hereby gran ted coinponsa ti.on tor ternt)orary 

total disability from January 18, 19 79 throuuh March .1.1,
.■],9 79'J .less time v;orked, and compensa t.Lon cr;ua.l. to 30 
203 loss ot the right Leg. These av/ards .a ro in addit 
any previous awards c.laimant has been grante'.i tor his 
17, 1972 industrial injury.

Lor 
on to 
June

WCB CASE NO. 77-7168
BRUCE A. COLLIER, CLAIMANT 
Steven C. Yates, Claimant's Atty. 
Keith D. Skelton, Defense Atty. 
Request for Review by Employer

October 9, 1979

I Reviewed by Board Members Wilson and McCallister.
[The sole issue is determination of claimant's extent of 

permanent partial disability resulting from a compensable 
injury sustained on May 20, 1975.

Claimant injured his back’while restacking 100-pound 
seed,bags on pallets. He twisted to the left while lifting 
one of these sacks and felt a snapping sensation, with 
immediate aching of the interscapular area. He also had 
intermittent numbness and aching radiating into the area of the left trapezius down to the left elbow.

-17-



The claimant was first seen by Dr. Bassinger who diag
nosed a cervical -strain on the left, with a possible C6-7 
nerve root injury. He took x-rays and prescribed a cervical 
collar for claimant and advised him not to work for awhile. 
Dr. Bassinger released claimant to return to work on August 
4, 1975, stating he was somewhat skeptical that claimant 
would be able to return to work even for the employer at his 
job which required steady lifting of grain sacks weighing up 
to 100 pounds. He felt this type of work might reproduce 
the cervical sprain on the left and he felt that time would 
be needed before he could give an opinion on whether or not 
claimant's condition was stable. If claimant did not have a 
recurrence of his neck sprain within three months after he 
had returned to work then he would consider claimant's 
condition to be stationary and would feel that claimant had 
sustained no permanent injury as a result of the May 20,
1975 injury.

On January 8, 1976 a Determination Order was entered 
whereby claimant was awarded compensation for temporary 
total disability from May 21, 1975 through August 3, 1975, 
less time worked.

In May 1976 claimant experienced discomfort in his low 
back. He received medical treatment from Dr. Woolpert, an 
orthopedic surgeon, who, based upon his examination of 
claimant and the history given to him by claimant, felt that 
claimant should either have a myelogram to rule out definite 
disc pathology or assume a medically stationary condition 
inasmuch as he did not feel that further conservative treat
ment would give claimant much significant help. He recom
mended that claimant choose either course; claimant had been 
instructed to let him knov; within the next week of his 
decision.

On December 8, 1976 a panel of physicians at the Ortho
paedic Consultants examined claimant and diagnosed a cervical- 
dorsal sprain, by history; lumbar sprain, subsiding, and 
congenital lumbarization of the first sacral segment with 
pseudoarthrosis of the left side. They felt that his condi
tion was riot stationary and believed he should have a stren
uous physical rehabilitation program, as directed by his 
treating physician, with some consideration of referring him 
to the Workers' Compensation Board rehabilitation center.
They stated he should be re-evaluated upon completion of 
their work-up and said they would hesitate to have a myelogram 
performed because their findings were not that impressive.
They found claimant had a congenital anomaly and should not 
be employed in the heavy labor market.

#
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# ,'The claimant was referred to the Disability Prevention 
Center (Callahan Center); his first appointment was for Marcri 15, 1977. On April 6, 1977 Dr. Halferty, at the 
Center, examined claimant and recommended x-rays of the 
lumbosacral spine and also certain lab tests for rheumatoid 
factor. He also recommended that claimant be sent to the 
clinical psychology department for personality evaluation 
and vocational, interest and aptitude testing, and also to 
physical therapy and occupational therapy for progressive 
training and indoctrination program and stabilizing exercises 
for the low back and the optimum use of' the low back; also 
for observation of vocational tolerances and proclivities 
and progression to general conditioning program including 
heated swimming pool.

I On. July 14 , 1977 Dr. Fitchett examined claimant. Dr. 
Fitchett was able to review the records from Dr. Woolpert's 
office and also the evaluation done by Dr. Halferty. Based 
upon-these and his examination of claimant. Dr. Fitchett

recommended claimant should remain as active as possible, 
selecting tasks which were commensurate with his physical 
activities. He did not feel that claimant should be involved 
in any heavy manual labor at that time and recommended that 
he proceed with an exercise program primarily oriented 
towards his abdominal muscles and also towards hamstring 
stretching exercises.

On October 27, 1977 claimant was mailed a notice of 
referral for vocational rehabilitation. However, because of 
non-attendance claimant was dismissed before an evaluation 
could be completed. An on-the-job training program in auto 
mechanics was set up for claimant but on November 8, 1977 
claimant's wife called the counselor and stated that claimant 
was dropping out of that program and wanted to go to school. 
Later, claimant called the counselor and said he did not want I to continue with the on-the-job training because of Dr. 
Fitchett's report. This report indicated that Dr. Fitchett 
hoped claimant was being oriented more towards small machine 
mechanics or bench mechanics and that he did not feel, at that;|time, that he was capable of doing a regular, hard 
mechanics work which involved such things as moving engines, 
going into exaggerated bending and stooping positions. 
Claimant was also involved in two other vocational programs, 
neither of which he completed.

m
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On February 21, 1978 claimant's claim was closed by a 
Determination Order which awarded him additional compensation 
for temporary total disability and 32° for 10% unscheduled 
low back disability. Claimant's condition was found to be 
medically stationary as of November 9, 1977. On August 28, 
1978 a Determination Order awarded claimant additional 
compensation for temporary total disability and on December 
4, 1978 an Administrative Determination Order which indicated 
that claimant subsequent to the Determination Order of 
August 28 had been referred to Vocational .Rehabilitation and 
that said program had been terminated, granted claimant 
additional compensation for temporary total disability from 
September 18, 1978 through October 30, 1978. The order 
stated that upon re-determination claimant's disability was 
found to be the same as that determined on the Determination 
Order of August 8, 1978 and the aggravation date of January 
8, 1976 remained unchanged.

The Referee found that other than odd jobs claimant has 
not worked since 1975. Previous to his injury all of his 
employment involved bending, lifting and/or stooping. None 
of these jobs are now available to claimant because of the 
limitations placed upon his work activities by the doctors 
who have examined him. Claimant testified that even with 
such limitations he had applied, without success, for employ
ment at service stations, mills, a mobile home plant and a

fiberglass boat plant. He also testified that he doubted 
that he could have done any these jobs because of his limi
tations .

Claimant's credibility v;as attacked on the grounds that 
he appeared uncertain of dates and specifics relating to the 
various vocational programs; however, the Referee found that 
the history he gave the doctors was fairly consistent and, 
therefore, the medical records have provided a reliable 
source to be used in determining claimant's extent of disa
bility.

She found that claimant's confusion about the vocational 
programs and his failure to complete them substantiated the 
questioning of his interest to obtain retraining which would 
enable him to return to work. At the present time claimant 
is not on compensation and he appeared to the Referee to 
resist any help which was available to him through the state 
for vocational rehabilitation. His attitude apparently was 
that he had not been helped by the state and that he could 
do just as well on his own.

#

#
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The Referee•found that claimant's refusal to allow a 
realistic evaluation to be made of his vocational rehabilitat
ion rniade it very difficult to determine the extent of his 
disability. She did not feel that the loss of wage earning • 
capacity of claimant could be properly, evaluated until his
vocational abilities are determined. Claimant had the responsi- 11 ^ bility to make a reasonable effort to reduce his disability
and to attempt to become employable even if it required
retraining. Claimant had been given several opportunities to
return to the labor market through retraining but for various
reasons failed to avail himself of such opportunities.

However, the Referee found uncontradicted medical 
evidence that claimant could 'not return to hea\^^ manual 
labor and it had been specifically stated by the several 
physicians who had treated claimant that he should do nothing 
heavi^er than medium work. She concluded that based upon the 
medical evidence alone claimant had some permanent disability 
whicrf prevented him from returning to* the previous types of 
employment in which he had engaged, prior to his industrial 
injury. However, she stated she was unable to determine the 
extent of his job potential based on the lack of successful 
vocational training. She awarded claimant an increase of 
10% over his prior award.

|The Board, on de novo review, agrees with the conclusion 
reached by the Referee that claimant is entitled to- 64°
which represents 20% of the maximum for unscheduled disability

|The sole criterion for 'determining the extent of unsched- 
disability is the worker's loss.of wage earning capacity, 
obvious from the medical evidence that- claimant cannot

uled 
It is
return to any of the types of employment .in which he engaged 
before he was injured, therefore, it is a reasonable assump
tion |that a certain segment of - the labor market is no longer 
available to claimant and that he should be compensated forIIthe resulting loss of wage earning capacity.

■ • ■ ORDER

•The order of the Referee, dated April 24 , 19 79 ,-is 
affirmed.I|

Claimant's attorney is hereby granted a reasonable 
•attorney's fee for his services in connection with this 
Board review in the amount of $350, payable by the carrier. '
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WCB CASE NO. 78-2113 October 9, 1979

PATRICIA A. GEESEY, CLAIMANT 
Galton, Popick & Scott,
Claimant's Attys,

SAIF, Legal Services, Defense Atty, 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.

Claimant seeks review by the Board of the Referee's 
order which denied claimant's claim for reopening and found 
claimant was not entitled to an award for permanent partial 
disability.

Claimant suffered a compensable back injury on March 
12, 1977 while attempting to lift a rug shampooer. At: the 
time claimant was injured she and her husband were assistant 
managers of an apartment complex. She sought medical atten
tion at the Kaiser Foundation Hospital where her injury was 
diagnosed as a cervical dorsal strain, and treatment was 
conservative.

Claiman 
September 15 
that she was 
of muscle sp 
normal and a 
radiating in 
abnormal fin 
•an orthopedi 
ment to see 
tremendous f 
reaction and 
disease that 
was minimal.

t was examined by Dr. Shlim who reported on 
, 1977 that, after palpating her back, he found 
tender through the back area. He found no areas 

asm. The neurological examination was entirely 
Ithough claimant complained of pain in her back 
to her legs the examination did not -support any 
dings. Dr. Shlim felt that claimant should have 
c consultation and noted that she had an appoint- 
Dr. Geist on September 16. He felt there was 
unctional overlay and a severe psychological 
he was.unable' to ascertain the degree of organic 
claimant had-but it was his impression that it

Dr. Geist examined claimant on September 16, 1977 and, 
as a result thereof, was doubtful that claimant would respond 
to any type of treatment.: He found claimant had complaints
far out of proportion to any objective findings and her 
physical findings were not compatible with any serious 
organic disease or injury. He did not think she would • 
respond favorably to vocational rehabilitation. He recom
mended that her claim be closed and her disability rated.
He thought she was capable of doing light to moderate work 
if properly motivated.
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# In November 1977 Dr. Zimmerman recommended that claimant 
be enrolled at the Callahan-Center, stating that he felt' 
claimant had been inadequately rehabilitated. Claimant did 
not report to Callahan Center on January 13, 1978 as scheduled 
because she felt the procedure would take too long and she 
didn';t want to leave her husband for that period of time.

I|0n March 2, 1978 a Determination Order was entered 
which awarded claimant compensation for temporary total disabirlity from March 12 , 1977 through January 13 , ,197 8, 
less ||time worked. Her failure to keep her appointment at the 
Callahan Center was the basis for the closure of the claim as re'cited in said Determination Order.

ij
|0n October 30, 1978 Dr. Pasquesi examined claimant. At 

that jtime claimant was complaining that pain between the 
shoulder blades and extending up to the occiput. She claimed 
she has headaches almost every day and takes Tylenol #3.
Based' upon his examination and the history of claimant's compli'aints, Dr. Pasquesi was of the opinion that since 
claimant had had the symptoms for approximately a year-and- a-hali!f she probably had chronic cervical and dorsal instabil
ity O'f some sort. He rated this instability as moderate and 
stated that claimant had 10% impairment of the whole man on the b'asis of the chronic moderate pain, probably secondary 
to ligamentous or articular imbalance which could not be 
objecjtively determined. He felt claimant should be able to 
return to some type of work which would not require repetitive 
bending, stooping, twisting or lifting more than 30-pounds. 
However, his general impression was that-claimant has a 
greaii amount of functional overlay or depression and he was 
unable to determine how much had been caused by her industrial 
accident. Although from an orthopedic standpoint she was 
stationary, Dr. Pasquesi suggested claimant be seen and • 
evaluated by a psychiatrist and/or a neurologist to determine 
if she had problems in addition to her orthopedic condition 
which might be related to the industrial accident.

I!According to claimant's testimony, she had had several • 
jobs of short duration since her industrial injury. Each 
job had been just a little too much for claimant to tolerate. 
Claimant testified that she had to soak in a bathtub and to 
lie down at home after work. She felt her present problems 
were ^orse and that she was swollen on the -top- of her shoulders 
and neck and had muscle spasms; she also had swelling at her 
ankle's.
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The Referee found that claimant had failed to meet her 
burden of proof'. He found no substantial medica’l evidence 
to support claimant's many and varied subjective complaints 
that were non-anatomical in nature. Claimant has had a 
longstanding psychological depression problem, according to 
Dr. Pasquesi, which pre-existed her injury on March 12, 1977 
and the Referee found no evidence that these pre-existing 
problems w.ere activated by her industrial injury^. He con
cluded that claimant's request to reopen her claim should be 
denied and by finding that she was not entitled to an award 
for permanent partial disability did, in effect, affirm the 
Determination Order of March 2, 1978.

The Board, on de novo review, finds that although 
claimant has substantial functional overlay which has hindered 
the several physicians who have examined claimant in their 
attempt to determine the amount of disability attrfbutable 
to her industrial injury, nevertheless, the medical evidence 
does indicate claimant has lost a small portion of her wage 
earning capacity as-a result of her industrial injury. 
Claimant, at the time of the injury, was engaged in an 
occupation involving work considered moderately heavy.
Since her .injury, claimant has had five separate jobs, all 
of short duration and most of them requiring physical exertion 
Her first job at Oak Villa as a nurse's aide caused her so 
much back pain she was unable to return to it. The next job 
was working for Del-Lu Health Care Center as a housekeeper; 
she lasted approximately a month. The head'of the center 
testified that claimant v;as not terminated but she simply 
did not show up for work. Claimant also had three other 
jobs; two involving similar types of work and one as a 
bartender.

m

Dr. Pasquesi, who examined claimant at the request of 
the carrier, found that she had a moderate impairment equal 
to 10% of the whole man. Dr. Pasquesi could not find any 
objective orthopedic findings but he recommended that claimant

be seen by a psychiatrist and/or a neurologist to determine 
if she had other problems which might be related to the 
industrial injury. The carrier never responded to this 
suggestion.

Claimant has a 10th grade education and her background 
is of menial work activity with no specialized training. 
Claimant appears well, motivated to work as evidenced by her 
various attempts to work after her industrial injury.
Because of her industrial injury claimant is precluded from 
any type of work which involved lifting, bending and stooping 
and those limitations prevent claimant from returning to the 
only type of work .in which she has had any experience prior 
to her industrial injury. m
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The Board concludes that claimant is entitled to an 
award of 48° which represents 15% of the maximum allowable
by statute for unscheduled disability.

ORDER
The order of the Referee, dated April 4, 1979, is 

reversed.
Claimant is awarded 48° of a maximum of 320° for 15% 

unscheduled low back disability. This award for permanent 
partial disability is in addition to the award granted 
claimant for temporary total disability by the Determination Or^er entered, on March 2, 1978.

Claimant's attorney is awarded as a reasonable attorney's 
fee for 'his services in connection with this Board review a 
sum equal.to 25% of the increased compensation granted 
claimant by this order, payable out of said compensation as 
paid, not to exceed a maximum of $3,000.

October 9, 1979SAIF CLAIM NO. HC 214818
RUBY J. IRVINE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

In early 1979 claimant requested that the Board exercise 
its own motion jurisdiction and reopen her claim for an 
injury sustained on November 1, 1969. Claimant's claim was 
first closed on March 19, 1971 and her’aggravation rights 
have expired.

The Board, on February 28, 19 79 ,' requested that claimant 
forward current medical reports in support of her contentions 
and she subsequently furnished the Board with Dr. T. L. 
Miller's March 19, 1979 report which indicated claimant was 
dislocating her right shoulder periodically.

,, The Board again wrote to claimant, asking for a report 
which related these episodes to her 1969 industrial injury. OnjjJune 11, 1979 the Board received a report from Dr. Miller 
reiterating the same information he stated in his earlier 
report but adding that these dislocations were related to 
her 1969 injury and her disability was probably aggravated 
due to these episodes. Claimant also advised the Board that 
she had been seen by Dr. Lisac who had recommended surgery.
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On June 13, 1979 the Board requested the Fund to advise 
it within 20 days of its position with respect to claimant's 
request for own motion relief. The Fund stated it wanted to 
have claimant examined by the Orthopaedic Consultants before 
it made any decision. An appointment was made for claimant 
on July 10, 1979. Claimant failed to keep it. After two 
letters from the Board claimant finally was examined by the 
Orthopaedic Consultants on September 4, 1979. They indicated 
to the Fund that claimant's dislocation problems were asso
ciated with the industrial injury of 1969 by history.

The Fund, on September 24, 1979, indicated it would not 
oppose reopening.

The Board, after thoroughly considering the medical 
evidence before it, finds that claimant's claim should be 
reopened. There is no medical report from Dr. Lisac in the 
record but apparently the surgery he recommended was 
also recommended by Dr. Miller. The Board feels the claim 
should be reopened as of that date of this recommended 
surgery.

ORDER
.Claimant's claim for an industrial injury sustained on 

November 1, 1969 is hereby remanded to the State Accident 
Insurance Fund for payment of compensation, as provided by 
law, commencing on the date claimant is hospitalized for the 
recommended surgery and until closed pursuant to ORS 656.278

m

CLAIM NO. D53-135664 October 9, 1979
ALFRED J. MERRITT, CLAIMANT 
Own Motion Order

On May 25, 1979 the Board entered its Own Motion Order 
in the above entitled matter whereby claimant's claim for an 
industrial injury sustained on September^ 22, 1969 was remanded 
to the Employers Insurance of Wausau for reopening commencing 
March 5, 1979 and until the claim was closed pursuant to ORS 
656.278.

m
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Subsequent to the issuance of.the Own Motion Order, 
Wausau arranged to have claimant examined by a panel of 
physicians at the Orthopaedic Consultants on May 20, 1979. 
That appointment was not kept. Another appointment for 
claimant to be examined was set for July 17, 1979.

On July 23, 1979 Dr. Warren Anderson, a neurologist, 
and Dr. Orville N. Jones, an orthopedic surgeon, both members ofjithe Orthopaedic Consultants, advised Wausau by letter 
that their evaluation of claimant was terminated prematurely 
because claimant became hostile and abusive and refused to 
answer questions regarding his medical history and pertinent 
personal history. The panel of physicians made clear to 
claimant that he could stay and complete the examination but 
only if he were to be cooperative about it and,that if he 
did not feel that he could be cooperative in answering the 
questions which they felt necessary it would be best•for him' to Ijterminate the examination. Claimant chose to terminate 
the examination.

On August 21, 1979 Wausau requested the Compliance 
Division of the Workers' Compensation Department to give it 
permission to terminate compensation payments to claimant on 
the basis of lack of cooperation and medical examinations. 
This claim was opened under the Board's own motion jurisdic
tion granted to it pursuant to ORS 656.278, therefore, ifIjI
the carrier requests permission to terminate the compensation 
tofclaimant for temporary total disability which it was 
ordered to pay by the Board's Own Motion Order of May 25,
1979 its request must be directed to the Board. The provi
sions of ORS 656.325 do not apply.

The Board notes that on June 18, 1979 the Compliance 
Division of the Workers' Compensation Department advised 
claimant that they were allowing Wausau to suspend payment of|jcompensation to claimant as of May 30 , 1979 because of 
his failure to keep the first medical examination appointment 
This consent to suspend is of no force or effect. The 
carrier, if not notified by claimant within 30 days that he 
will submit to an examination by a physician of their choice, 
does not have the right to request the Department to issue a 
Determination Order closing claimant's claim. Only the 
Board can enter a. closure of claimant's claim under the 
provisions of ORS 656.278.

The above is set forth with the hope that it will 
clarify similar situations which may arise in the future.
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The letter which Wausau wrote under date of August 21, 
1979 and the attached letter signed by Dr. Anderson and Dr. 
Jones', under date of July 23, 1979 , convinces the Board that 
Wausau should be permitted to terminate payment to claimant 
of compensation for temporary total disability directed to 
be paid claimant by the Own Motion Order of May 25, 1979.

Inasmuch as claimant did call and explain why he was 
unable to keep the first appointment, the Board concludes 
that the suspension of payment of compensation .should commence 
as of the date of the second medical examination, July 17,
1979 and continue until claimant appears before, and cooper
ates with, a doctor or doctors designated by Wausau to 
examine him. In the event that claimant fails to do this, 
upon request from Wausau, the. Board will give consideration 
to the entry of an Own Motion Determination order closing 
claimant's claim pursuant to ORS 656.278.

ORDER

The employer. Archer Blower and Pipe Company, and its 
carrier, Employers Insurance of Wausau, are hereby permitted 
to suspend payment of compensation for temporary total 
disability to claimant as directed by the Own Motion Order, 
dated May 25, 1979 and to continue to suspend payment until 
claimant receives a full examination by a physician or 
physicians designated by the carrier.

WCB CASE NO. 78-9593 October 9, 1979
DOROTHY I. REED, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order Of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter 
by the State Accident Insurance Fund, and said request for 
review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of law.

#
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CLAIM NO. D53-142786 October 9, 1979
WILLIAM ROTHWELL, CLAIMANT 
Dwn Motion Determination

1971
Claimant sustained a compensable injury on August 20, 

His claim was closed on May 15, 1973 and his aggra-
Claimant has been granted 
unscheduled pelvis disability

jvation rights have expired, 
awards totalling 96° for 30% 
and 15% loss of function of the right leg.

On July 20, 1979 the Board reopened claimant's claim 
oased on a report by Dr. Edwards indicating claimant would 
!need? a hernia operation. He felt claimant's hernia had been 
aggravated by an injury to his pelvis or groin and, there
fore?, related it to claimant's 1971 industrial injury. 
Surgery v;as performed on May 1, 1979. On August 3, 1979 Dr. Edwatds stated that claimant v/as medically stationary as of 
June'! 15 , 1979 and no permanent disability would result from 
the ^surgery.

On September 19, 1979 the carrier requested a deter
mination of claimant's disability. The Evaluation Divisron 
of the VJ'orkers’ Compensation Department found that claimant 
was entitled to additional compensation for time loss from 
May 1, 1979 through June 15, 1979. Based on Dr. Edwards' 
report, it felt claimant was not entitled to any further 
permanent disability award.

ary
less

The Board concurs

ORDER

The claimant is hereby granted compensation for tempor- 
total disability from, May 1, 1979 through June 15 , 1979,
I time worked. This award is in addition to any previous

awatjds claimant has been granted for his August 20, 19 71 in
dustrial injury.
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SAIF CLIAM NO. C .8.8939 October 9, 1979
GEORGE ZOLNIKOV, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

#

On December 12, 1978 claimant, by and through his 
attorney, requested the Board to exercise its own motion 
jurisdiction and reopen his claim for an injury to his low 
back sustained on August 11, 1967. Claimant's aggravation 
rights have expired. /attached to the petition were several 
medical documents in support of claimant's request. Claimanr 
indicated in his request that his low back disability had 
progressed to the point that in June 1977 he was no longer 
able to work as an upholsterer or at any other job for which 
he was suited. Claimant contends his present condition is 
related to his 1967 industrial injury.

On March 27, 1979 the Board informed the Fund of claim
ant's request and asked it to advise the Boa.rd of its position 
with regard thereto. It took the Fund several months to 
reconstruct the file and on September 24, 1979 it forwarded 
to the Board a report from the Orthopaedic Consultants with 
the statement that the Fund opposed reopening the claim.

Dr. Campbell, on November 13, 1978, had indicated 
claimant had numerous complaints; however, the objective 
findings were essentially normal. He referred claimant to 
Dr. Kloos who found no positive neurological findings. The 
Orthopaedic Consultants, on August 28, 1979, stated claimant's 
present symptoms were secondary to the natural progression 
of his underlying degenerative disc disease and not causally 
related to his 1967 industrial injury. They recommended 
conservative treatment only.

m

The Board, after' thoroughly considering the evidence 
before it, finds that it is not sufficient to warrant a 
reopening of claimant's claim at this time. The request by 
claimant for own motion relief should be denied.

IT IS SO ORDERED.

m
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WCB CASE NO. 78-3907 October 11, 1979

SALLY AKIN, CLAIJIANT
Gary
SAIF,

,J. Susak,' Claimant's Atty. 
Legal Services, Defense Atty.

Own Motion Order

Claimant had requested the Board to reopen her claim 
for an in-jury sustained on March 30, 1972 through the exercise
of it!'s own motion jurisdiction granted by ORS 656.278.
Glairrl'ant believed her aggravation rights with respect to 
that claim had expired.

i
•Previously, claimant had requested a hearing on the 

Determination Order issued on August 10, 1977 (WCB Case No.
78-39,0 7) The issues involved in that case were whether 
claimant's condition was stationary at the time of claim 
closure, claimant's entrtlement to compensation for temporary 
tiotalll disability from July 26 , 1977 forward and extent of 
disability.

I
|0n May 12,' 1978 the Fund had denied claimant's request 

to re'open her claim on the basis that she had sustained a 
new ilhjury on January 10, 1978 rather- than an aggravation of 
^er pre-existing condition. The claimant requested the 
Board refer her petition for own motion relief to its.Hearings 
Division to be heard together with the issues created by
lyand '| 
1979 J

the
s denial. The Board did so by order, dated July 18, 
and instructed the Referee conducting the hearing to 

determine whether there v/as justification to grant the 
relief claimant requested .and to determine the propriety of 
ihe Fund's denial, dated May 12, 1978.

(T>p ini
As a result of the hearing. Referee Fink issued his 
on and Order on September 19, 1979 affirming the Fund's 

genial dated May 12, 1978 based upon his conclusion that the 
January 10, 1978 was not an aggravation of the March 30, 
i9 72 ijindustrial injury. He further found that claimant's 
claim was still in an open status when the Determination 
Order of August 10, 1977 was issued, therefore, she was 
entitled to claim closure pursuant to ORS 656.268 rather
than ORS 656.27

I On October 1 , 1979 ''Referee Fink forwarded to the Board 
a transcript of the proceedings together wibh his recommenda- 
1:ion that the Board do not exercise its own motion jurisdic
tion

The Board has been advised that claimant, by and through 
ler attorney, has requested Board review of the Referee's 
Opinion and Order, dated September 19, 1979 and, therefore, 
it is not necessary in this order to restate the findings 
and conclusions upon which the Referee based his recommen- 
cation.
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ORDER

Claimant's request that the Board exercise its own 
Tiotion jurisdiction pursuant to ORS 656.2 78 and reopen her 
claim for an injury sustained on March 30, 1972 is hereby 
denied.

WCB CASE NO. 78-9307 October 11, 1979

PAUL BRESNEHAN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
Roger R. Warren, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.

Claimant seeks' review by the Board of the Referee's 
order which affirmed the Determination Order dated December 
21, 1978 which awarded claimant 176° for 55% unscheduled low 
back disability. Claimant contends that he is permanently 
and totally disabled.

Claimant, at the time of his injury on October 29,
1971, was a 59-year-old heavy duty mechanic who had worked 
21 years for the defendant/em.ployer. On October 29 claimant 
fell backwards from a tractor onto the ground and, as a 
result, suffered a fractured right'wristand a compression 
fracture at Ll. Claimant was originally treated by Dr.
Logan who hospitalized claimant and prescribed a back support 
and also a cast for his fractured right wrist.

#

On December 5, 1974 claimant was examined by' Dr. Pasquesi 
vho rated claimant's impairment at 35% for.cervical and 
lumbar spine and 16% loss of the right upper extremity.

On December 16, 1975 he was examined by the panel of 
physicians at the Orthopaedic Consultants who diagnosed 
tealed compression fracture Ll with adjacent osteoarthritis, 
spondylolisthesis L5-S1 with degenerative joint disease L5- 
31 and L4-5, spondylosis three levels cervical spine and 
Dsteoarthritis of carpal radial joint right wrist. Claimant's 
condition was medically stationary and claimant was precluded 
from his regular occupation but was employable. Claimant 
vas not permanently and totally disabled.
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On February 26, 1976 the claim was closed by a Determin
ation Order which awarded claimant compensation for temporary 
total disability from October 31, 1971 through December 16, 
1975' and 15° for 10% loss of the right forearm and 112° for
35% unscheduled low back disability.

' Claimant requested a hearing on the adequacy of the 
award -and, as a result of that hearing, the Referee granted 
clail'mant 176°-for 55% unscheduled .disability, being an 
increase of 20% over -the award made by the Determination 
Order, and affirmed the av;ard of 15° for 10% loss of the 
right .forearm. This award was affirmed by the Board and the
circuit court.

(

i On April 13, 1978 Dr. Cruickshank reported claimant 
still had low back pain and had claimant's low back x-rayed.
He referred claimant' to Dr. Goodwin.

' On Hay 1, 1978 Dr. Goodwin, an orthopedic surgeon, 
advised Dr. Cruickshank that upon examining claimant he had 
found some chronic instability of the lumbar spine L4 to the 
sacrum, and some element of compression of cauda equina due 
to spondylolisthesis, weakness of abductors of the right hip 
andjlatrophy of quadriceps on the right in all probability 
associated with his low back. His opinion was that claimant 
coui'd be improved by a posterior decompression such as a 
Gill procedure and he would not entirely rule out a transverse 
process fusion at the same time.

On June 9, 1978 Dr. Cruickshank performed a Gill proce
dure,, with decompression of the cauda equina and SI nerve 
roots, bilaterally.

On August 2, 1978 claimant was re-examined by the
physicians at the Orthopaedic -Consultants. Their diagnoses 
were as previously expressed in their December 22, 1975 
report plus additional diagnoses of spinal stenosis. They 
fel^ that claimant's condition was stationary and. did not 
recommend any further treatmicnt. .They believed that claimant's 
present symptoms were partly due to the industrial injury 
but||said it was impossible to determine with reasonable 
medical probability whether the present symptoms would have 
occurred without that injury or to say whether or not the 
same problems would have occurred whether he had the accident 
or not. They stated that the spinal canal stenosis was not 
caused by the injury and emphasized that the condition

appeared to be stable following the examination in 1975 
untill approximately five months before their re-examination 
on August 2, 1978 when claimant commenced complaining of 
numbness in his legs. Dr. Cruickshank concurred in the 
opinion expressed by the Orthopaedic Consultants, with the 
exception that he felt the condition of spinal stenosis was 
related to the industrial injury.
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On December 21, 1978 a Second Determination Order 
awarded claimant additional compensation for temporary total 
disability from May 1, 1978 through October 10, 1978 but no 
additional compensation for permanent partial disability in 
excess of that granted by the Referee in his Opinion and 
Order dated June 18, 1976.

Claimant has a 9th grade education and has not worked 
since 1971 and has sought no employment. However, in May 
1977 claimant drove a pickup to Swan Island and delivered 
the employer's products to shippers two-three times a week 
for almost a year. He was paid 18 cents a mile and $4.00 an 
hours.

The Referee found that the medical evidence did not 
support a finding that claimant's condition was worse at the 
present time than it was on December 21, 1978, the date of 
the last award or arrangement of compensation which claimant 
received.

He concluded, based primarily on the report from the 
Orthopaedic Consultants, dated August 15, 1976, in which Dr. 
Cruickshank concurred, that the Second Determination Order 
which affirmed the av/ard granted by the Referee's Opinion 
and Order and awarded claimant some additional compensation 
for temporary total disability adequately compensated claimant 
for his loss of wage earning capacity. m

The Board, on de novo review, affirms the conclusion 
reached by the Referee. The evidence indicates that this 
claimant has sustained a substantial loss of wage earning 
capacity as a result of his industrial injury; there is no 
doubt that he cannot return to his former occupation in 
which he had engaged since 1951 nor can he return to any 
type of work which involves heavy manual labor. Hov;ever, 
claimant can return to other types of employment and has 
made no attempt to seek retraining. In fact, the record 
indicates there is a good basis for concluding that claimant 
had decided to retire in view of his physical infirmities 
although they do not appear to be as severe or as constant 
as he would portray them to be.

With respect to the av/ard for the scheduled member, the 
Board concurs that the award of 15° for 10% loss function of 
the right forearm adequately compensates claimant for the 
loss function of that scheduled member.

ORDER

The order of the Referee, dated April 9, 1979, is 
affirmed.
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WCB CASE NO. 78-552

CLYDE CATHCART, CLAIMANT 
Olson, Kittle, Gardner & Evans, 

Claimant's Attys.
Klein, Wolf, Smith, Griffith 

I & Hallmark, Defense Attys. 
Reau’est for Review bv Claimant

October 11, 1979

Lang|,

Reviewed by Board Members Wilson, Phillips and McCal- 
lister.

The claimant seeks review by the Board of the Referee's 
Drder which awarded him 37.5° for 25% loss function of the 
leftl| leg and 154.5° for 48.28125% unscheduled low back dis- 
abil'ity in lieu of the award granted by the Determinatron 
Orders. Claimant contends he is permanently and totally
disa

Der
and

bled.

Claimant suffered a prior compensable injury in Decem- 
1959 for which he subsequently underwent two laminectomies 

fusion. Claimant testified that after this surgery
he continued to have intermittent problems until 1965.

At the time of the injury before us, January 14, 1972, 
claimant was employed as a welder for Weyerhaeuser and on 
that date he slipped in some oil and fell, re-injuring his 
back!;.

►j: Dr. Hev/s, a chiropractor, initially diagnosed lumbo
sacral facet syndrome with .associated sciatic neuralgia and 
injury to supportive tissue.

In October 1972 Dr. Pasquesi examined the claimant and 
rated his impairment at 28% of the whole man.

Claimant was examined by the Back Evaluation Clinic in 
February 1974 and the report indicates claimant should now 
avoil'd prolonged sitting and heavy lifting. Total loss of 
function was mildly moderate and claimant's condition was 
medically stationary.

for
On June 17, 1974 a Determination Order granted him 96° 
30% unscheduled disability.

Claimant testified that after this injury he returned 
to w'ork for four days, then quit until May 19 72 and then he 
was off and on the job for the next three years until he was 
forced to quit his employment because of his back, in December 
19 75':.
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Claimant's claim was reopened tor'an aggravation in Sep
tember 1974 and he was again found stationary in December 
1974. A Second Determination Order.of June 19, 1975 granted 
claimant additional time loss only.

On July 1, 1975 claimant was examined by Dr. Nielsen 
who found muscle spasms and diagnosed disc syndrome with 
paresthesia and radiculitis over the branches of the left 
sciatic nerve into the left leg and foot.

Claimant was re-examined by Dr. Pasquesi who reported 
on December 9, 1976 that claimant's total impairment of the 
whole man 'was 46%. Claimant could perform licjht work but 
he did have a chronic heart problem and this heart condition 
was more important in respect to the restrictions placed on 
claimant's work activities, although the back condition was also 
lim.iting.

A Third Determination Order of vTanuary 5, 1978 granted 
claimant 96® for 30% unscheduled disability giving claimant 
an award to date of 60% unscheduled disability.

Claimant underwent a neurological examination performed by 
Dr. LaFrance on Hay 15, 1978. The examination revealed 
slight weakness over the left anterior tibia and questionable 
atrophy, hypesthesia along the entire lateral aspect of the 
left leg and the entire dorsum of the left foot. The diag
nosis was chronic mild nerve root .impingment of the L5 root.
Dr. LaFrance felt that claimant, objectively and subjectively, 
could not hold a regular productive job.

Mr. Maddox, a vocational consultant, reviewed claimant's 
file and reported that, in his opinion, claimant was perman
ently and totally disabled.

On September 6, 1978 claimant was examined by the Ortho
paedic Consultants who diagnosed degenerative disc disease, 
severe and chronic emphysema. Claimant's condition was 
medically stationary and considering claimant's level of 
disability, his age, cardiac and lung problems, claimant was 
unemployable. Total loss of back function from this injury 
was rated as moderately severe.

Claimant had undergone vocational rehabilitation after 
his 1959 injury in heliarc welding. Claimant has an eighth 
grade education, was 64 years old at the time of the hearing, 
and had work experience on a dairy farm, as a millwright, 
a welder and a steamfitter.

m

#

m
-36-



9

m

-fir. Rollins,-a vocational' rehabilitation consultant, 
testified at -the hearing, that in his opinion claimant was
employable and named many jobs he felt claimant could per
form' and which were available on the labor market.

The Referee found claimant was not-credible and that he
had voluntarily retired from the labor force. He did feel
that claimant's compensation should have included some loss

He concluded that claimant hadof function of his left leg. 
not carried his burden of proving that he was entitled to 
any greater award for unscheduled disability. He granted
claimant 3'7.5° for-2.5% loss of the left leg and 154.5° 
48.2si25% unscheduled low back disability.

for

The majority of the Board, on de novo review, finds that
the medical evidence indicates that claimant has sustained 
a|mucA greater loss of wage earning capacity than thus far awarded 
However, the majority of the Board finds that the evidence is 
not sufficient to support a finding that claimant is perman
ently and totally disabled.

The majority of the Board concludes there was no basis 
for doubting claimant's credibility and claimant would be 
adequately compensated by an award of 75% for his loss of 
wage earning capacity.

ORDER

The order of the Referee, dated March 1, 1979, is modi
fied.!

Claimant is hereby granted an award of 240° for 75%
unscheduled low back disability. This award is in lieu of 
the av/ard granted by the Referee's order for claimant's 
back disability; the order, in all other respects, is af
firmed.

Claimant's attorney is hereby granted as a reasonable 
attonjey's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 
$3,000.

Board Jlember Phillips dissents as follows:

I respectfully dissent from the majority opinion of 
■the Board and find claimant is . permanently and totally dis
abled':
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I find that .the evidence in -the record indicates most 
of claimant's entire work history has been as a welder or 
steamfitter; jobs which claimant is now totally precluded 
from performing due to this industrial injury. Claimant, • 
based-on the medical restrictions placed on him, can now 
only perform work not requiring prolonged sitting or heavy 
physical labor. ' . •

m

The later medical reports of record, by Dr. LaFrance, 
based on objective clinical findings and claimant's sub
jective complaints, indicate that claimant could not hold 
down a regular productive job. The opinion of the Ortho
paedic Consultants was that claimant's impairment from this 
injury was rated as moderately severe.

Based, on these medical__  opinions, claimant’s age of 64-,
his entire'work history involving heavy physical labor from- - - - - -  - - - - - - - - - - - — - - - - - - - - - ^ ^ ^ 1 J -1.
which he is now precluded and the unfeasibility of vocational 
retraining, I find that claimant's loss of wage earning capa
city is permanent and total.

SAIF CLAIM NO. B 116636 October 11, 1979

WILLIAM V. GELBRICK, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

m

Claimant sustained a compensable injury to his left eye 
on March 31, 1965. His claim was originally closed on 
December 6j 1965 with an award equal to 50° for 50% loss of 
vision of the left eye. Claimant's aggravation rights have 
expired.

Claimant continued to have problems with the eye and on 
August 16, 1978 Dr. Chenoweth recommended surgery to reattach 
the retina in the left eye. Surgery was scheduled for 
November 27, 1978. The Board, by an Own Motion Order dated 
December 7, 1978, reopened claimant's claim as of November 
27, 1978 for the recommiended surgery.

Because claimant's claim had not been reopened in time-, 
claimant's surgery was not performed until January 9, 1979. 
The surgery was successful physically, but the functional 
result was very poor. Claimant has been unable to see from, 
the left eye since the surgery and should be considered to 
be functionally blind in that eye.

#
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On July 26, 1979 the Fund requested a determination of 
claimant's current disability. .The Evaluation Division of 
the Workers' Compensation Department, on Oc.tober 3, 1979 , 
recommended claimant be granted compensation equal to 50° 
for 50% loss of vision of- the left eye for a total award of 
100% ^d temporary total disability from November 27, 1978 
to March 12, 1979 (claimant returned to work on March 13, 1979 ) I

The Board concurs.

ORDER
Claimant is hereby granted compensation for temporary total I disability from November 27, 1978 through March 12, 

1979 and compensation equal to 50° for 50% loss of vision of 
the left eye. These awards are in addition to all awards 
previously granted claimant for his March 31, 1965 injury. 
The record indicates, that claimant has already been paid a 
portion of the time loss benefits due him.

WCB CASE NO. 79-199 October 11, 1979
GREGORY REID, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys.SAIF,!Legal Services, Defense Atty.
Request for Review by the SAIF

j
Reviewed by Board Members Wilson, Phillips and McCal- 

lister.
I IThe State Accident Insurance Fund requests review by 

the Bpard of the order of the Referee which reopened claim
ant' si claim for aggravation as recommended by Dr. Maurer 
and ordered it to provide claimant the benefits to which he 
is entitled by law and awarded claimant's attorney an $800 
attorney fee.

Claimant was employed by the Josephine County Forestry 
Department and on January 17, 1978 he fell backwards off a 
log and injured his back. Claimant was hospitalized and 
underwent conservative care, i

I,On February 2, 1978 Dr. Renaud examined claimant in 
consultation and diagnosed radiculopathy with paresthesia 
on the lateral aspect of the foot associated with•low back pain.]. Claimant had marked functional. overlay. Dr. Renaud 
felt that the diagnoses of paresthesia and spondylolisthe
sis were consistant with claimant's complaints. The doctor 
did consider the possibility that claimant might be a malin
gerer but was unable to say that

-39-
he was



On February 2, 1978 claimant was evaluated by Dr. Kauf
man, a psychiatrist, who diagnosed an inadequate personality 
with sociopathic tendencies. He was not willing to say that 
claimant's pain was imagined. He did feel there was raason 
to believe that there was considerable mcinipulation and sec
ondary gain factors present.

On February 3; 1978 claimant was examined by Dr. Cam- 
pagna. He diagnosed spondylolisthesis L5-S1 bilaterally 
and bilateral ulnar palsy. A myelogram was recommended 
and carried put which affirmed the diagnosis of spondylo
listhesis.

Dr. Shapiro, another psychiatrist, evaluated claimant 
on February 21, 1978 and felt that claimant had conversion 
reaction. He commenced psychiatric counseling.

Claimant testified that on April 17, 1978 he had low 
back and left leg pain and was wearing a back brace. On 
this date he was visiting his brother who was feeding his 
horse and the horse became spooked. A chain snapped and 
flew through the air striking claimant in the forehead and 
glancing off of his shoulder. He testified the blow did not 
knock him .down nor did it injure his back. Claimant was 
taken to the hospital and had many stitches taken in his 
head. Claimant's testimony was corroborated by that of his 
brother.

On April 18, 1978 claimant had a re-check examination 
by Dr. Campagna. Dr. Campagna felt claimant's back condition 
was stationary with no disability from the January 1978 in
dustrial- in juiry and that claimant's present symptoms were 
related to the April 17 incident.

On May 24, 1978 a Determination Order granted claimant 
compensation for temporary total disability only.

Dr. Shapiro referred the claimant to Dr. Maurer on Sep
tember 1, 1978. pr. Maurer's diagnosis was chronic lumbo
sacral strain secondary to spondylosis L5-and its related 
spondylolisthesis. The doctor felt this defect appeared to 
be congenital but was aggravated by claimant's industrial 
fall.

On November 20, 1978 Dr. Maurer requested the Fund to 
reopen claimant's claim for surgery. He felt claimant had 
severe debilitating pain and claimant was emotionally mature 
enough to tolerate the recommended surgery. Dr. Maurer felt 
claimant's pain was real.
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On November 28, 1978 Dr. Maurer performed surgery l:or 
lun\bosacral fusion.i f

:0n December 5,' 1978 fhe Fund denied the claim for ag
gravation on the ground that the itore recent injury was 
responsible for claimant’s condition.

the
|t
ere c;ibi 1

Maure.r's opinion I I ^rnony v/as corroborated 
to the Fund for acceptance.

ningen on 
thai: Dr.

he Referee' felt this was a close case -and 
>-iK-ii-ii-w of the witnesses. He concluded

was persuasive to him and cJ.aimant's Lesfi- 
and he remanded the agerravation claim

iThe majority of the I3oard, on de novo review, disagrees 
v;ith jthe conclusion reached by the Referee. The rnajor.i.ty of dhe Board finds the opinion expressed by Dr. Campafjna to be 
n[ore jpersuasive. Dr. Campacna had treated claJ.mant aftoi: his 
Canuciry 1978 industrial i.njury, had a full history of the 
intervening incident of Apri3. 17 and based on this opined 
that iclaimant ’ 5 present problems were not related to the incius- 
trial injury.

jTherefore, the majority of the Board concludes chat the 
denial of aggravation must be affirmed.

:il 12, 1979, is reversed

ORDFR

'The order of the Referee, dated

The State ylccident Insurance Fund's denial of cla :i. ma n t' s 
aggravation claim, dated Decejdaer 5, 1978, is hereby affirmed.

I
pI Board Member Phillips dissents as rollows:
I respectfully dissent from the majority opinion of the 

Isoard and would affirm the conclusions reached by the Referee.

I find the
iiy his brother
uncon tiradicted
credible as it 

('’hat I report ind 
stitches in 
over I the dis tal 
f u i: the )■ in j ury 
back CO nip lei in ts

testi.mony of the claimant, v.’hich was corrobora tec 
concerning the incident of April 17, 1978, to be 
in the record. i find their testimony to be 
is supported by the hospital report of Apri] 17. 
icates that the in^jury on that date re<iuired 45 

forehead and that he suffered tendoi'rios s 
ciavical. This I'cport makes nc') mention of any 

to c].aimant's back, nor did c.iaimant have any

Because there is no proof that the April 17 .i.iic.i.fiont was 
an intervening injury in relationship to his back condition that 
in any way aggravcited thcit coneJition and }Decaus;e of l.ack of evi-

v/eigh t over that of Dr.
dence of anv other cause for claimant's continuincj s vmo toma to.loc: 
I give Dr. Maurer's opinion the greater 
Campagna.
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Dr. Maurer 'felt that claimant's continuing problems wei'o 
caused by a congenital defect which was aggravated by claimant's 
fall at the time of his industrial injury. I would affirm the 
Opinion and Order of the Referee.

#

SAIF CLAIM NO. PB 120250 October 11, 1979
ERWIN L. RICHERT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his low back 
on April 16 , 1965 . The claim, was closed on July 23, 196 8 
with an aw.ard for 75% loss of function of an arm for unsched
uled disability. Claimant's- aggravation rights have expired.

In June 1977 Dr. VJoolpert indicated claimant's non
union was related to the 1967 fusion necessitated by the 
1965 industrial injury. In October 1978 Dr. Streitz diagnosed 
pseudarthrosis, L5-S1 level, and recommended a refusion of 
the area because of the pseudarthrosis. He also related 
claimant's present condition to his 1965 injury.

Claimant's claim was reopened with time loss commencing 
on December 22, 1978; surgery was performed on January 8,
1979. By his report of June 5, 1979, Dr. Woolpert released 
claimant to regular work as of May 14, 1979. He found 
claimant stationary and indicated he had suffered no additional 
permanent disability.

On August 21, 1979 the Fund requested a determination 
of claimant's present disability. The Evaluation Division 
of the Workers' Compensation Department recommended claimant's 
claim be closed with an additional award of time Ic^s from 
December 22, 1978 through May 13, 1978.

m

The Board concurs.
ORDER

Claimant is hereby granted compensation for tem.porary 
total disability from December 22, 1978 through May 13, 
1978, less time worked.

m
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SAIF CLAIM NO. KC 353010 October 11, 1979

SMITHGLENNA 
Corey, Byler

CLAIMANT
& Rew, Claimant's Attys. 

Souther, Spaulding, Kinsey,
I Williamson & Schwabe, Defense Attys. 

Own Motion Order

On January 26, 1979 claimant requested the Board to 
exercise its own motion jurisdiction and reopen her claim 
for an injury sustained on. February 14 , 1972 v/hile working 
for St. Anthony's Hospital whose carrier was the State 
Accident Insurance Fund. Claimant rec'uested several medical 

Dr. SiTj.th which indicated that he had treated her 
her back injury and didn't see her again until

by
to;

reports 
iip 1972
October 1978 as a result of an episode at work.

Dr. Smith felt claimant's present condition was related 
to her 1972 injun/, however, the Fund advised the Board that 
it felt claimant had sustained a new injury on October 3,
1978 while working for Prowler Industries and her condition 
was the responsibility of Employee Benefits Insurance Company 
a|hearing had been requested on the denial of the 1978 
injury (WCB Case No. 78-9034) and the Board felt it would be 
in the best interests of the parties to have a consolidated 
hearing to determine whether claimant's present condition 
had resulted from a new injury in 1978 or was related to her 
1972 industrial injury.

After a hearing on August 22 , 19 79 , Referee Don i'Mnk 
found' that claimant's 1972 injury claim had been closed on 
August 10, 1972 with an award of 48° for 15% unscheduled low bkck disability. In August 19 76 claimant went to v;ork for 
Prowler Industries of Oregon. She had no time off because 
of her back until the incident of October 3, 1978. On this 
date 'claimant was apparently in a bent or stooped position 
installing a valance with a screwdriver when she felt a 
sharp' pain in her back. She worked until her lunch hour 
that day and has not worked since.

Dr. Smith felt claimant's work activity 
aused her back condition to worsen. X-rays 

revealed a pseudoarthrosis which he felt was 
tier work at Prowler.

at Prowler had 
in October 1978 
aggravated by
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Referee Fink found claimant's testimony to be entirely 
credible. He felt that two out of the three witnesses 
produced by the em.ployer actually corroborated claimant's 
testimony. He found some minor inconsistencies but felt that 
claimant had met her burden of proving that she had. sustained 
a new injury while working for Prowler. He, therefore, 
remanded claimant's claim to it for acceptance and payment 
of compensation to which she was entitled and recomniended 
that the Board deny claimant's request for own motion relief.

The Board, after thorough consideration of the evidence 
before it,, together v/ith Hr. Fink's recommendation, concludes 
that claimant's request for own motion relief should be 
-denied.

ORDER
Claimant's request for own motion relief for her injury 

sustained on February 14, 1972 is hereby denied.

WCB CASE NO. 
WCB CASE NO.

77- 6177
78- 10263

October 11, 1979

MARJORIE THEONNES, CLAIMANT 
Douglas Minson, Claimant's Atty.•
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys. 

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and HcCallister.
The claimant seeks review by the Board of the order of 

the Referee which affirmed the Fund's denial of claimant's 
claim for aggravation and affirmed the denial of an occupa
tional disease issued by United General Insurance Co.

Claimant was employed as a waitress by Sweetbrier Inn and 
on December 31, 1970 she slipped on ice and fell, injuring her 
back. The Fund was the workers' compensation carrier. Dr. 
Glaubke diagnosed a lumbosacral sprain with an aggravation of 
a previous sacral sprain. On February 10, 1971 she was hos
pitalized for bedrest and traction. Subsequently, claimant 
underwent physical therapy.

mal.
In August 1971 a myelogram was performed and it was nor-

i

i

«
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Claimant saw Dr. Robinson on September 2, 1971 with com 
plaints of back pain and discomfort into both legs. The 
(^iagnosis was chronic lumbosacral strain syndrome with mild 
intermittent right sciatica. Dr. Robinson felt claimant's 
complaints outweighed the physical findings.

Claimant was enrolled at the Disability Prevention Center 
for a period commencing on January 4, 1972. In March Dr. 
Robinson reported claimant should seek out lighter employ
ment i

32
On April 25, 1972 a Determination Order granted claimant 
for 10% unscheduled disability.

On June 4, 1973 Dr. Pasquesi examined claimant and diag
nosed lumbosacral myofascitis with some radicular pain in 
iDOthj legs. He rated her impairment at 2% of the spine and fe. 
claimant's condition was the same as when she was examined by 
br. Robinson in 1972. He felt claimant's claim should have' 
been I reopened but now her condition was again medically sta
tionary.

On June 20, 1973 a Second Determination Order granted 
claimant additional time loss only.

•Atter his industrial injury claimant did not return to 
work for Sweetbrier Inn and in September 1974 she commenced 
eiTiployment with Ron's Metzger Grocery as a clerk. Ron's 
Metzger Grocery's workers' compensation carrier was United 
General Insurance Company. Claimant testified that v/hile 
so employed she did not suffer any new injury.

On May 31, 1976 Dr. Struckman hospitalized claimant.
He reported that claimant had been working for ■ two year's 
and 'doing well until one month prior when the pain began to 
recur. This time the pain down claimant's l.eft leg was 
'severe and unremitting.

A myelogram was perform,ed on June 8 and was normal. 
Claimant was discharged from this hospitalization on June 
19 , !1976 .

On March 25, 1977 Dr. Keizer reported claimant had an 
aggravation of her low back pain while working at Metzger. 
Claimant's condition was recurrent and he requested claim 
reopening.

; On vTuly 6, 1977 Dr. Pasquesi re-examined claimant. The 
only, additional medical finding from his last examination 
was paresthesia of the left-great toe and lateral calf, 
otherwise the condition was the same. He felt claimant's 
job jas a checker aggravated her pre-existing condition.
Dr. 'Pasquesi was of the opinion that claimant had an occupa
tional disease superimposed on a pre-existing injury.
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On Auqust 5, 1977 the Fund issued its 
claimant's claim for aggravation.

denicil o. m
A chart note of 

now only perform work of 
no prolong

26, 197-8 indicates claimant could
a sedentary or light nature with

standing or walking 
or 30 pounds. •

or lifing over 20 pounds

claimant 
spine with sy

pos ibly 
c

On June. 27, 1978 Dr. Keizer re 
has early disc disease of the lumbar 
left radiculopathy. He felt claimant could not 
medium or light work but could perforin sedentary employri'ent. 
Dr. Keizer, in December 1978, reported that claimant's con
dition had not significantly deteriorated based upon objec
tive clinical findings.

Claimant filed a cl.aim for occupational disease against 
Ron's on DecemJner 6 , 19 78 ‘after her attorney explained to 
her the definition o!: an occupational disease. On December 
22, 19 7 8 United General Insurance Company denied the' occupa
tional disease claim.

The evidence indicates that the Fund did not pay claim
ant compensation for temporary total disability but did pay 
for claimant's hospi

The F^eferee found that claimant's claim for an occupa-
tiona.l disease was timely filed. However, he found th^■lt the 
evidence was in suf ti cient to establish that claimant's v/ork' 
exposure resul.ted in any compensab.le occupational disease 
and he affirmed that denial.

The Referee concluded that both Drs. Keizer and Pasquesi 
found claimant's condition had not changed from one examination 
to another, therefore, claimant had failed in her burden‘to 
establish that she had suffered any aggravation of her Decem
ber 1970 industrial injury. The Referee affirmed the Fund's 
denial.

The Reteree further concluded there was 
^issessing a penalty against the Fund for its

no basis for 
failure to

accept or deny claimant's claim for aggravation within 60 
days cis there was no interim compensation due the claimant 
and no valid cl.aim of any v/orsened condition on which to 
base such an assessment.

The Board, on dc novo rev'icw , concurs with the P-efe.ree's 
conclusion that there is no valid claim or sufficient proof 
cf any occupational disease arising out of or in the course 
cf claimant's employment with Ron's Metzger Grocery and would 
affirm that denial.
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with respect to the claim for aggravation, the Board finds 
fiat |the evidence quite clearly indicates that claimant was 
hpspi^talized from May 3J., 1976 through June 19 , 19 76. Even 
though this hospitalization may have been for diagnostic 
purposes only, it is, nevertheless, true that *claimant worked 
up un,til her hospitalization and thereofterj. While hospital
ized,! she obviously was unable to work. Therefore, the Board 
concludes that claimant's hospitalization cannot be handled 
pursuant to ORS 656.245.

I • ORDER

The order of the Referee, dated May 9, 1979, is modified.

,The State Accident Insurance Fund's denial of claimant's 
ciLaim* for aggravation is hereby reversed and the claim is re
manded to the Fund for acceptance and the payment of compensation, 
cjammencing jMay 31 , 1976 through xJune 19 , 1976 and that the 
laim be.processed pursuant to ORS 656.268.

Claimant's attorney is hereby granted cis a reasonable 
tto.rney fee for his services at the hearing and at Board 

review, the sum of $750 payable by the. Fund.

In all othe.r respects the Referee's order is affirmed.

WCB CASE NO. 
WCB CASE NO.

78- 8650
79- 1249

October 11, 1979

BETTY WALLICK, CLAIMANT
Tjhomas J. Mortland, Employer's Atty.
Motion And Order To Dismiss 

Request For Review
^ I COMES NOW the Employer/carrier (Safeway Stores
nc./The Travelers Insurance Company) and moves for an 
order dismissing the employer/carrier's Request for Review ojf the Opinion and Order of Referee Rode, Dated May 9, 1979.

IT IS SO ORDERED

-47-



GIORDANO ZORICH, CLAIMA.NT 
Gary M. Galton, Claimant's Atty.
Stipulation-And Order Of Dismissal

This matter coming on regularly before this Board 
upon stipulations of the parties, Claimant appearing personally 
and by and through one of his Counsel, Gary M. Galton of 
Galton, Popick & Scott, and the Employer, Advanced Interiors, 
appearing by Nony Capellan, Claims Representative of General 
Insurance Company of America, Claimant through his Counsel 
having requested claim reopening, the Carrier having initially 
deferred the claim and all issues now having been fully 
compromised and resolved by the respective parties as evidenced 
by their signatures below, the following Order may now be 
entered:

IT IS HEREBY ORDERED that this claim is accepted 
and reopened for payment of all benefits as provided by law;

IT IS FURTHER ORDERED that Temporary Total Disability 
(TTD) shall be paid from April 2-6, April 19, 20, 23-27, 30,
May 2, 10, 11, 14, 15, 23, 24, 25, 28, 29, 31 and from 
June 1, 1979, until terminated pursuant to ORS 656.268;

IT IS FURTHER ORDERED that the Carrier shall pay 
all causally-related medical expenses incurred for treatment 
of Claimant's industrial injuries, including reimbursement 
of Claimant's Counsel, Galton, Popick & Scott, the sum of 
$10 for medical reports instrumental in claim reopening;

IT IS FURTHER ORDERED that pursuant' to Claimant's 
Retainer Agreement with his Counsel, Galton, Popick & Scott 
are awarded reasonable attorneys' fees of 25% of the 
additional temporary compensation made payable by this Order 
to a maximum of $750, together with 25% of any additional 
permanent disability, total fees not to exceed the sum of 
$2,000;

IT IS FINALLY ORDERED that all issues concerning 
Claimant's request for reopening are dismissed.
IT IS SO STIPULATED:

CLAIM NO. WC 213375 October 12, 1979 #
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October 15, 1979

JOHN L. BRANNON, CLAIMANT 
Evohl F. Halagon, Claimant's Atty. 
SAIfI, Legal Services, Defense Atty. 
Recruest tor Review by the SAIF

WCB CASE NO. 78-8657

Reviewed by Board Members V.'ilson and Phillips.

The State Accident Insurance Fund requests Board review 
of the order of the Referee which granted claimant an av/ard 
of pemianent total disability.

Claimant was employed as a truck driver for Beaver State 
Sand & (j: ravel and on January 10, 19 72 he suffered right hip 

back injury when liis truck hit a cliuck hole. Tlieanci

one

nosis was acute sacroiliac sprain.
i

Claimant was released to return to regular work on Feb- 
ruarv 5/1973.

A Determination Order of May 29, 1973 granted claimant 
dav of time loss onlv.

In July 1973 claimant's condition became aggravated and 
he i-'icinced hypesthesia into both legs and v-/as hosj^ltal-
ized for conservative care.

The diagnosis in 1974 was degenerative disc disease and 
the Back Evaluation Clinic felt claimant should (jet into a 
work situation. Hov/e'/er, he was precluded from returning to 
his jregular occupation and total loss of function was con
sidered |inild.

48
A Determination Order of April. 3, 19 7 4 granted claimant

f o r

Bv

15% unscheduled disability.

September 1974 Dr. Chc.''ry found claimant's condition 
symptomatic and reported he was unable to work. Claimant' 
needed to get into light employmeiit.

On iOctober 14, 19 74 a stipulati.cn of the I'jarties reopened 
claimant''s claim.

(I.Claimant had been in an authori:^ed prociram of vocational 
rehabilitation but in SeptemlDor 1974 he suffered an unrelated 
heart attack and was forced to te.rminate his welding school.
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A Determinati.on Order of April 14, 1975 granted tilaimant 
compensatdon for time loss only. Claimant appealed this De
termination Order and, after a hearing, by an Opinion and 
Order of October 17, ].975 Referee Danner found claimant was 
not permanently and totaJ.ly disabled from his back condition 
but was entitled to an award of 75% unscheduled disability 
to compensate him for his loss of wage earning capacity.

#

Dr. b'ilson reported in November 197 6 that claimant had 
pretty well recovered from his heart attack. Claimant was 
now seeking pain relief for his in jury-related condition.

Dr. Idilson referred claimant to Dr. Dunn v;ho examined 
him on Deceniber 2, 1976 and diagnosed probable L5 nerve root 
compression bilaterally. A myelogram was recommended and 
claimant was hospitalized on Decenfoer 27 , 1976. On January 
24, 1977 Dr. Dunn performed a laminectomy and spinal fusion.

On November 4, 1977 Dr. Peterson reported that claimant 
was ready for light duty work excluding prolonged sitting, 
frequent bending or any lifting over 20 pounds. On December 
1, 1977 Dr. Peterson found claimant's condition medically 
stationary.

On February 27, 1977 the Fourth Determination Order 
granted claimant a]i award of 160^^ for 50% unscheduled dis
ability in lieu of Referee Danner's Opinion and Order.

By March 30, 1978 claimant's symptoms returned with 
back pain radiating into both legs. On June 29 Dr. Dunn 
requested claim reopening for an aggravation. Claimant was 
provided with a stimulator.

#

Claimant v;as examined by the Orthopaedic CoiisuJ.tants 
v;ho found claimant's cardiac condition was stable. Claim
ant's complaints were low back pain with iiearly constant 
aching, deep pain in the left buttocJc and dowii the J.eft lec;. 
The physicians felt claimant's condition was chronic and is 
apt to be waxing and waning, and cJ.aimant would need pallia
tive care from time to time. Claimant's condition was 
medically stationary and he was capable of light eng^loyment. 
Ilis disability was rated as moderatel.y severe with procmosis 
for employability poor due to his age, his six years of un
employment, marked functional components and his failuire to 
exploit ,vocational rehabilitation opportunities.

A stipulation of the parties of Auejust 4, 19 78 reopened 
claimant' s'• claim commencing May 18.

On September 5, 1978 Dr. Dunn reported he was in con
currence with the Orthopaedic Consultants report.
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Claimant testified his heart condition is stable, in
c, s 
Lets

heart.

ince September 1974 he has only taken tv;o nitrocj lycerin 
but does take a pill a day for regulation of his

his
Claimant testified he has actively soucjht emp J.oyme nt on 

ov;n; and has looked tor light work fromi Medford to Port- • 
land. He has sought custodial work, watchman, service station 
work, clerk in grocery stores, shoe stores and testified he
has mad’e at least 100 applications in the last year to no 'avail

Claimant testified he 
mosit, cind could walk 1/2 mile, 
wi t
has

could stand for one hour at the 
Claimant is 5 6 years of; age 

1 a |7th grade education and all past working experience 
been in heavy manual labor occupations.

The Referee found his view of the record does not indi 
ca te f alii ure on the part of claimant to exploit voc£rtional 
rehabilitation opportunities but was the result of physical 
limitations. He concluded, based on claimant's worsened 
condition, that he.is permanently and totally disabled.

pro
emp
his

The Board, on de novo review, finds that claimant has 
ven his condition is such that it renders him totally un- 
loyable in the broad field of industrial occupations and 
losis of wage earning capacity is complete. The Board

concludes that claimant is entitled to an award of permanentII, ^total d'lsability.

i ORDER
I

The order of the Referee, dated May 23, 1979, is affirmed

Claimant's attorney is hereby granted' as a reasonable 
attorney's fee-for his services at Board’review the sum of 
$300, payable by the Fund.
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WCB CASE NO. 77-5177 October 15, 1979 m
lARLENE J. HODGES, CLAIMANT 
lart'in, Bischoff, Templeton, Biggs 

& Ericsson, Claimant's Attys. 
5AIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCalliste

Cl
of: the 
affirme 
respons 
sible c 
denial 
and rein 
the Thi 
be gran 
ability

aimant seeks review by the Board of the secon 
Referee.. The Referee's original Opinion and 
d-the Fund's denial of July 7 , .1977 which den 
ibility for muscle strain of the right arm an 
arpal tunnel syndrome; reversed the Fund's de 
for carpal tunnel syndrome as an occupational 
anded the claim to the Fund for acceptance;' a 
rd [sic] Determination Order, and ordered cla 
ted 22.5° for 15% .loss of the right forearm f 
arising out of the carpal tunnel syndrome.

orde r 
vl er

(ji

iwjs- 
:.i c to 
s e a s e 

I rrned 
. ,nt 
di s-

After the Fund requested reconsideration fo i." Ihar Opin
ion and Order the Referee vacated that, order sub.sc'c.uent. i •/
issued a Second Opinion and Order which deleted a.ll rtrorences 
to the claim for carpal tunnel syndrome and the av/ard ;ie q.r...;ted 
for loss of the right forearm because a separate: and s..'.:!ciLic 
claim for carpal tunnel syndrome was filed and denied and v.^i.s no;. 
an issue properl.y before him.

m
Claimant was employed at G.I. Joe's as a marker and stockcu'

in the shipping and receiving department and su.staincci her 
first injury on July 14, 1975 v/hile she was unioadinn c. triusk 
and injured her back bending over. 'I'.'his injury was diagnosed 
as a low back sprain. The claim was closed by a Determination 
Order of December 9 , 19 75 which granted her. time loss only.

The injury before us occurred on dune 25, 1976 at'ter claim
ant had been lifting water skies at work and dove].ope.' muscle 
spasms. She sought medical care from Dr. Cantrell.

On November 1,.1976 claimant was examined by the 
sicians of the O.uthopaedic Consultants. They reported

tJiy-

claimant returned to light duty work in AiKiust and worked 
two hours and was terminated. Claimant had complaints of 
paresthesia of the right arm and neck and back pain. The 
diagnosis was cervical, dorsa.l and lumbar st.rain by history;

'l‘he
i. Cri 1 ly 
occu- 
f un c-

x-rays were normal, probable carpal tunnel syndtrome. 
physicians found her -neck and back conditions v/ere mec. 
stationary. Claimant could not return to her regular 
pation, but could with limitations. The total loss of 
tion of her back and neck were minimal. m
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Claimant's c.laim“'v/as closed by a- Do terinrnation Order 
ol: January 2 7, 19 77 vJiich tjranted her 32° for lOs unschedulcJ 
neck and" back disability.

I On July 7, 197 7 the ri.ind issued a denial’ of rospoiisibi 1- 
ity jfor muscJ.e strain of the right arm and possib.le c:aT:pal 
tunnel syndrome.

i
Claimantunder the auspices of vocational rehabili.ta- 

tiony commenced school at Chase-Business School in December 
1977, and graduated as a medical/receptionist in No^^emV>cr 197o,

I On December 12, 1978 a Second Defermination Order 
cjranted, claimant compensation for temoorary total disabi on Iv'.

Dr. Cantrell r 
tinuing medical treatments

on January 2, 
for claimant'

1979 that 
s back

he was con- 
ion .

I Claimant has not worked since the injury in June 1976 
except for the two hours in Zxuqust, and she testif.i.ed she i.s 
seekang a position as a typist. Claimant has <a hiejh • scfiu'jo I. 
education with past working experience as a clerk, a cashier 
in a dimestore and an assembler o f;

I The Referee found that the award granted by the 
a'tion Order of 10% unscheduled disability adequately

lie 
he

De terinin- 
coinpoiisated 

f II r ther 
]'lind on 
y-os s.i.b le 
lO(.I to

claimant for her loss of wage earning capacity, 
affirmed the denial of responsibility issued by 
July 7, 19 77 for muscf.e strain of the right arm cand 
carpal tunnel syndrome as not being comnensably rel. 
her 11976 industrial injury.

II Tlie Board, on de novo review, concurs wi'th the o'Ji'vjlusions 
reached by the Referee in his Second Opinion and Ordev.

ORDER

The Second Opinion and Order of the Referee, date: 
6 , 1979, is hereby a f finned.
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WCB'CASE NO. 77-1741 October 15, 1979

JAMES OHLIG, CLAIMANT
Burton J. Fallgren, Claimant's Atty.
Souther, Spaulding, Kinsey,

Wlllaiinson & Schwabe, Defense AttysOrder On Review

Reviewed by Board Members Wilson, Phillips and McCallis-
te r.

On August 31, 1979 the Board entered its Order on 
Review in the above entitled matter v;hich reversed the 
Refearee' s Opinion and Order, dated October 20, 19 78 and 
remanded claimant's claim for his back problems to the 
employer/carrier for the payment of compensation, as provided 
by lav7, commencing on January 10 , 1975 and until the claim
was properly closed. The Board’s order also av/arded claimant 
additional compensation equal to 25% of the compensation due 
him from December 20, 1977 to August 25, 1978 as a penalty 
for unreasonable delay in the payment of compensation; 
affirmed the Determination Order dated February 28, 1968 and 
awarded claimant's attorney a fee of $1,000 for prevailing 
on a rejected claim, both at the hearings and Board reviev/ 
levels, payable by the employer/carrier.

On September 6 
of their attorneys, 
reconsider its orde 
assessment of penal 
was found to be rel 
tjhe back condition 
conditions, should 
closure and also th 
of proving by a pre 
condition was work-

the employer/carrier, by and through one 
filed a m.otion requesting the Board to 

r, stating there was no basis for tlie 
ties, that if claimant's back 
ated to the industrial injury 
and the right foot condition, 
have been remanded to the carrier for 
at claimant had failed to meet his burden 
ponderance of the evidence that his back 
related.

concition 
then both 
as rc; fated

On September 19, 1979 the Board, after reading the 
brief filed in behalf of the employer/carrier, concluded 
that it would be in the best interests of all parties con
cerned to grant the motion and allow claimant, by and throu-'ih 
his attorney, to respond thereto. The Board allowed, claimant

20 days from the elate of the order, September 19, 1979 , 
within which to file his brief and set aside its order of 
August 31 , 19 79 until such time as the Board v/cis able to 
give complete consideration to both briefs.

On October 5, 1979 the Board received claimant's brief 
in response to the motion for reconsideration. Claimant 
also filed a motion for reconsideration of the award of • 
$1,000 as a reasonable attorney's fee granted by the Board 
in its order of August 31,' 19 79 , contending it was not 
reasonable.

%

m
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# Alter giving full consideration t'o the briefs filed in 
behalf of the employer/carrier and in behalf of c.laimant and 
also the motion to reconsider the attorney’s fee granted by 
tile Board's order, the majority of the Board concludes that 
ijts Order on Review entered in the above entitled matter on 
August 31, 1969 should be set aside permanently and that the 
Opinion and Order of the Referee, dated October 20, 1978, 
should be affirmed ^md adopted as the Board's own order. A. 
cppy of the Opinion and Order of the Reireree is attached to 
the I3oard's order' and, by this reference, made a part thereof

ORDER

Upon reconsideration, the Opinion and Orde.i: of the 
Referee, dated October 20, 1978, is hereby affirmed.

The Order on Review, dated August 31, 1979, is hereby 
sbt aside and held for naught.

Board Member Phillips dissents as follov/s:

I v/ould rely on the statement of facts and the opinions 
expressed in the Order on Review issued August 31, 1979.

The medical opinions of Dr. Blosser and Dr. Kloos give 
a logical explanation of the problems experienced by the 
claimant and the ultimate medical solution. They also logi
cally explain the failure of the early medical treatment. 
Thev early diac:nosis missed the basic cause' of claimant'sIdifficulties and the back surgery eliminated those diffi
culties .

The request for reconsideration did contain a valid 
binti. in th.at the Order on Review ordered a closure on part

a blaim and remanded the remainder of the claim to the carrier
p{
05:
for processing. 
corrected.

'hat procedure was improper and should be

On reconsideration, this 'reviewer should republi.sh the 
Order on i^eview, dated Zu.igust 31, 1979 , with the exception 
o|f the paragraph affirming the Determination Order which 
should be deleted and would increase the reasonable attor
ney fee .to $2,000 .'
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WCB CASE NO. 79-3371 October 15, 1979

WALTER PECK, CLAIMANT
Mark Bocci, Claimant's Atty.
Delbert J. Brenneman, Employer's Atty.
Joint Petition And Order

m

Walter Peck, while employed by Rough Rider Camper 
Mfg. Company in Portland, Oregon suffered an injury to his 
back and shoulder on or about July 25, 1978. Claim was made 
with the employer, and it was accepted as a non-disabling 
injury on September 12, 1978. Claimant subsequently was 
involved in a fight in a tavern at approximately 9:00 p.m. 
on or about September 23, 1978. Following this incident, 
the claimant missed time from work and received medical care 
and treatment. On March 29, 1979 the employer denied any further 
responsibility for the July 25, 1978 incident. Instead, it was 
the employer's position that the September 23, 1978 fight was 
a new injury which completely superseded, intervened, and ter
minated all further responsibility of the employer for the 
July 25, 1978 injury. It was the claimant's position that the 
September, 1978 fight merely constituted a continued aggravation 
of the July, 1978 industrial injury and that responsibility with 
the employer should continue. Claimant, therefore, subsequently 
requested a hearing before the Workers' Compensation Board assertir 
that the denial was improper. A bona fide dispute arose as to 
whether or not the claimant's symptoms and condition after Septembe 
23, 1978 was a result of an aggravation of the claimant's 
July 25, 1978 industrial injury or the result of a new non
industrial injury which occurred on September 23, 1978. Both 
parties had evidence sustaining their views.

PETITION
Claimant, Walter Peck, in person and by his attorney 

Mark Bocci (Pippin & Bocci), and employer. Rough Rider Camper 
Mfg. Company, and its insurance carrier, EBI Companies, in 
person and by their attorney Delbert J. Brenneman (Souther, 
Spaulding, Kinsey, Williamson & Schwabe), now make this joint 
petition to the Board and state:

I.

Walter Peck and Rough Rider Camper Mfg. Company 
and its insurance carrier, EBI Companies, have entered into 
an agreement to dispose of this claim for the total sum of 
$4,500, said sum to include all benefits and attorney fees.

II.
The parties further agree that from the settlement 

proceeds, $1,125 shall be paid to the firm of Pippin.& Bocci 
as a reasonable and proper attorney fee.
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Both claimant and respondent state that this joint 
petition for settlement is being filed pursuant to ORS 656.289 (4)

; III .

authorizing reasonable disposition of disputed claims. All parties 
understand that if this payment is approved by the Board and pay
ment made thereunder, said payment is in full, final and complete 
settlement of all claims which claimant has or may have against 
respondents for the July 25, 1978 injury or its results, including 
attorney fees, and all benefits under the Workers' Compensation 
law and that he will consider said payment as being final.

IV.
It is expressly understood and agreed by all parties 

that this is a settlement of a doubtful and disputed claim 
and is not an admission of continued liability on the part of 
respondents, by whom liability is expressly denied; that it is a I settlement of any and all claims arising out of the July 25,
1978 injury whether specifically mentioned herein or not, under 
the Workers' Compensation law.

WHEREFORE, the parties hereby stipulate to and join in 
this petition to the Board to approve the foregoing settlement 
and to authorize payment of the sums set forth above pursuant to 
ORS 656.289(4) in full and final settlement between the parties 
and to issue an order approving this compromise and withdrawing 
this claim.
IT IS.SO STIPULATED:

#

October 15, 1979WCB CASE NO. 77-4715
ERNEST WISEMAN,' CLAIMANT 
Hal F. Coe, Claimant's Atty. 
Mel Kosta, Employer's Atty. 
Request for Review by Claimant

Reviewed by Board MemlDers -Wilson and Phi.llips .

Claimant seeks review Idv the Board of the i^-eferee’s 
order .which awarded c3.aimant i.n teriin compensation tor 
temporary total disability from April 4 to Apri.l 29, 1.9 77;
av^arded an additional sum equal to 25% of this interim com
pensation, pursuant to tJie provisions of ORS 656.262(8,' 
an|d awarded claimant’s attorney an attorney fee of $500 
payable by the employer under the provisions of: ORS 656.3 82
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Oi:ir:inally , a heorinc; was held on this matter on Jan
uary 11, .1978 and the Rc.i?eree's Opiniori and Orciei: was Jnteirecl 
on Aprij !•}, 19 78. The claiiikajit soiniht review by tlie board o 
the Reicireo's oti^ler and on November 2 2, 1978 tlio lioard issued 
its ordo.i;' rot'erri.iv; the ma'tter back 2o the RoLoreo under the 
provi.S-i.ons o.C ORS 096.295(5} to take evidence suCricient to 
determine if aiid v/hof'i a denial v/as issued, why and when sur-
ejery v;as performed, it im.a'ialties 
j;>ropriate and aiiy and a,1.1 issues 
par ties.

am' a i:toi:nev ees v;ore ap-
pi.'oporly [jircsented by the

As a result'o5 thi.s order of remand tl'ic Referee ronvened 
a hearing on April 18 , 1979 for the detormina tion of the ab-.rue 
issues and additional, evidence was received which was consideired 
by the r^eferee alono wi.th the' other evidence presented at the 
January 11, 1978 hearinej.

The Referee found that Dr. bill.y’s letter, dated April 4, 
1977 , directed to the employer's carrier, ind.i.catcn] Mint ex
amination revealed claimant liad advanced de<;fO nc:ra L ion of the 
I,5-S1 disc and possib.ly some nerve root irritat.i.on, ■prcjbnbly 
the S.l. roots. He requested that the claim be reopcniid; it v.'as 
his opinion claimant's problems were the result of the March 
1973 injury.

On April 11, 1977 claimant's attorney requested i.hat the 
carrier advise him whether or not the claiju was to bo reopened.

On April 18, 1977 the carrier asked Dr. Lilly to advise it 
whether or not claimant's condition had worsened since the Octo
ber 12, 1976 disability award.

On April 22, 1977 Dr. Lilly replied that when he lost saw 
claimant it appeared that claimant's condition had worsened 
as he was having some more symptoms of low back pain and leg 
pain than when he had seen him previously.

On April 29, 1977 the carrier, by and through its claims 
representative, advised the claimant's attorney that the claim 
would not be reopened for time loss until medical verification 
was received that symptoms had worsened.

On September 2, 1976 Dr. Balme had seen claimant. .At i:hat 
time claimant stated that his back problems commenced in August 
1967 when he was involved in an automobile accident. His 
present complaints were that his entire back and both legs 
v/ere painful. He told Dr. Balme that he had had no low back 
pain prior to the'fall of 1973, however, he had suffered one 
other injury to his back in December 1975 when his car v/as 
rear-ended in an automobile accident. Dr. Balme found no sig
nificant problems with the back that v/ould allow him to con
clude that surgery was indicated or warrant fv.iturc diagnostic 
procedures. He felt no limitations need be placed on claim
ant's activities.
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On June 28, 1977, the carrier wrote Dr. Lilly acknowledging 
receipt of a June 17, 1977 letter wherein he had stated that 
claimant could not v;ork at his job of ranching because of low 
back problems and that he had been incapacitated from work since 
October 1976. The carrier's insurance representative enclosed ajcopy each of 'Dr. Balme's reports dated Hay 15 , 1977 and Sep
tember 2 , 1976 and requested advice as to w'hether or not Dr. 
Lilly concurred in Dr. Balme's report.

Dr. Lilly replied, stating basically the same things he 
had stated in his letter dated April 18, 1977 and concluded 
that the claimant's condition had worsened to the point that 
he required back surgery on August 18, 1977.

Li 1 ly 
con ti 
dered

The Referee was of the opinion that the letter from Dr. 
, dated April 4 , .1977, indicated claimant was having 
nued pain which interfered v/ith his activities and ren- 
him unable to continue his farm v;ork. He also found 

Dr. I,illy requested that ttie claim be reopened and that 
resent probl.ems claimant v/as Iiaving were the result of

tha t 
the ptljie March 19 73 injury. On Apri], 29, 19 77 the carrier 
vised 
oj^ene 
]i a d ,

ad-
claimant's attorney that the claim would not bo i:e- 

d v/ithout medical verification that cl.aimant's sym|’)toms 
in fact, worsened. An additional medical examination 

was ar,ranqed.

The Referee concluded that claimant was entitled to 
receive interim compensation from, the date his claim fo.r 
compensation was filed until the date the em.ployer sent 
notice of denial of the claim v/i th the first installment 
being due in J.4 days, citing Jones v. Emanuel Hospital, 280 
Or 147. He concluded that claimant was entitled to be paid 
interim compensation from April 4 through April 29, 1977.

The surgery which was performed on August 18, 1977 was 
necessitated, in the opinion of Dr. Lilly, by claimant's 
worsened condition and that said condition had' worsened 
since his ].ast award or arrangement of compensation and that 
the back pain v;as the result of the industrial, injury of 
1973.

The Referee found that claimant was entitled to medical 
services, pursuant to ORS 656.245, however, because unsched
uled disability was determined not by impairment but by loss 
of earning capacity and that evidence of impairment v;as 
relevant only as it affected earning capacity, he concludes 
tlpat claimant's physical impairment might have increased but 
his unscheduled disabi.lity had not been aggravated.
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The Board, on de novo review, finds that medical verii'i- 
cation of a worsened condition was established by Dr. Lilly’s 
report of April 4, 1977 and claimant's aggravation claim 
should be remanded to the employer and its- carrier to be 
accepted and for the payment of compensation, as provided by 
law, commencing on April 4, 1977, the date of Dr. Lilly's 
report to the carrier, and until the claim is properly 
closed pursuant to the provisions of ORS 656.268.

The Board further tinds that failure to process the 
aggravation claim constitutes unreasonable resistance and 
should subject the employer/carrier to penalties and attorney 
fees in accordance with ORS 656.262 and 656.382.

0

ORDER

The order of the Referee, dated May 18, 1979, is reversed

Claimant's claim is remanded to,the employer, Sierra 
Trailer Sales, and its carrier, The Home Insurance Company, 
to be accepted and for the payment of compensation,^ as 
provided by law, commencing on April 4, 1977 and unti .1 the 
claim is closed pursuant to the provisions of ORS 656.268.

It is further ordered that The Home Insurance Company 
shall pay to claimant an amount equal to 25% of the temporary 
total disability compensation which should have been paid 
from April 4, 1977 to the date of the hearing, April 18,
19 79 .

It is. further ordered that claimant's attorney shall be 
paid the sum of $1,000 as a reasonable attorney fee at this 
Board review; said sum to be paid in addition to and not out 
of the compensation to claimant.

#
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CLAIM NO. 87 CM 24082X October 16, 1979

ELLEN A. JONES, CLAIMANT 
Pozzie, Wilson, Atchison, Kahn 

& O'Leary,' Claimant's Attys. 
Merten & Saltveit, Employer's Attys. 
Own Motion Determination

On October 13, 1972 claimant, a 35-year-old packer 
employed by Pacific Fruit and Produce Company, whose v/orkers' 
compensation coverage was furnished by Kemper Insurance 
Company, sustained a- compensable injury to her lower back.
The injury which occurred while claimant v/as lifting a heavy 
article and slipped on the wet floor, was diagnosed as a low 
back strain. The claim was initially closed on May 7, 1973 
with an award of compensation for temporary total disability. 
Claimant's aggravation rights expired on May 7, 1978.

Pursuant to a Stipulation approved on September 6, 1976 
the claim was reopened and again closed by a •Determination 
Order, dated June 10, 1977, which awarded claimant additional
compensation for temporary total disability and 32° for 10
unscheduled low back and neck disability. Another Stipulatior 
approved on November 21, 1977 awarded claimant an additional 
48° giving claimant a total of 80° .for 25% unscheduled low 
back' and neck disability.

All of the above reopenings and closures occurred 
v/ithin the five-year aggravation tperiod; hov/ever, on May 16, 
1978, after the expiration of the aggravation period, claim
ant's treating physician, reported that claimant-was not 
able to work and that the reason therefor was that she had 
aggravated the October 13, 1972 injury. Pursuant to a 
Stipulation approved on November 20, 1978 the claim was 
reopened for payment of compensation for temporary total 
disability . from May 9 , 1978 through June 9 , 1978 and for 
such treatment as claimant might require.

Claimant's condition is now stationary and there has 
been no change in her disability. 'Vocational Rehabilitation 
assisted claim.ant in re-einployment and indicated that claimani 
returned to work on August 22, 1978.

The Evaluation Division of the Workers' Compensation 
Department recommended that the claim be closed with an 
award for temporary total disability from May 9, 1978 through 
June 9 , 1978 but recommended no additional award for |.x:}2:manen t 
partial disability in excess of that previously granted.

The Board concurs in these recommendations.
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Because the- last reopening of ei.aimant'-s claim occurred 
after the expiration of her aggravation rights, the claim 
nust be closed pursuant to ORS 656.278.

m
ORDER

Claimant is awarded compensation for temporary total 
lisability from May 9, 1978 through June 9, 1978. This 
award is in addition to all previous awards claimant has 
received for her October 13, 1972 industrial injury.

Claimant's attorney is awarded as a reasonable attorney's 
ree for his services in behalf of claimant in this matter a 
3um equal to 25% of the additional compensation for temporary 
rotal disability granted claimant by this order, payable out 
3f said compensation as paid, to a maximum of $750.

WCB CASE NO 78-5797 October 16, 1979
KENNETH LUNDY, CLAIMANT
?\ckerman & DeWenter, Claimant's Attys.
Souther, Spaulding, Kinsey,
Willaimson & Schwabe, Defense Attys. 

Request for Review by Employer 
Iross-request by Claimant

Reviewed by Board Members Phillips and McCallister.

The employer seeks review by the Board of the order of 
the Referee which ordered it to recompute claimant's fempor- 
ary total disabilify refroactive to. June 28-, 1977 based on 
a daily wage of $50.03 for a weekly wage of $250.15 at the 
time of his injury; that claimant be paid in a lump sum the 
difference between what should have been paid in temporary 
total disability and what was paid from June 28, 1977 to 
the date of his order; that temperair/ total disability be 
paid to claimant from the date of his order until claim 
closure based upon the weekly wage established by his order 
and cin attorney fee of 25% of the increased compensation to 
claimant’s attorney.

The claimant cross-requests review by the Board con
tending that the Referee erred in using the period July 1, 
1976 to September 1, 1976 to compute claimant's overtime 
and contends the period September 1, 1975 to Septenber 1, 
1976 should have been used.
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Cl<3.imi\nt was employed by Borden Chemical Company and 
sustained a compensable injury to his neck on September 1, 
0.976 which was initially accepted by the employer, a self- 
insurer, as non-disabling.

Subsequently, claimant filed a claim for aggravation 
which the employer denied and claimant appealed. After a 
hearing, by an Opinion and Order, the Referee reopened 
claimant's claim as of June 28, 1977.

Borden, the employer, began paying compensation to 
claimant for temporary total disability pursuant to this 
bpinion and Order at a rate of $229.20. This figure was 
arrived at by multiplying claimant's wage of $5.73 times 
40 hours.

Claimant’s contention at the hearing was that the com- 
iputation should have included overtime wages.

The employer contended at the hearing that c.laiinant's 
overtime worked was irregular and erratic and was therefore 
not to be included in the computation of claimant's weekly 
wage.

There was no testimony taken at the hearing. The par
ties st.ipulated to an agreed set of facts and together 
with pertinent documentary evidence submitted the matter 
to the Referee.

The Referee found that the only rational way to consider 
irregular overtime in the computation of claimant's daily 
wage is to average a reasonable statistical sample of woirk 
history. He found the only availat^le sample was the period 
duly 1, 1976 to September 1, 1976. The Referee concluded 
that claimant's weekly wage should have been com.puted by 
including an average 
that period.

ol; the overtime hours worked during

The Referee then ordered, applying that formula, claim
ant's weekly wage be computed at $250.15 or $50.03 per day.

The Board, on de novo review, disagrees v/ith the con
clusion reached by the Referee and finds that the overtime 
worked by the claimant was neither "regular" nor "required".

ORS 656.210(2) provides that the weekly wage of a 
worker is computed by multiplying the daily v;age the v/orker 
was receiving at the time of his injury. In this case 
claimant was v/orking five days a week. The statute is 
silent with regard to overtime.

There are certain circumstances under which overtime 
should be included in determining the proper rate for tempor
ary jtotal disability, however, there must be some objective 
standards by which the overtime can be measured.-
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A reasonable construction of ORS 656.210 as applied in 
prior cases requires that overtime be substantial or reqular 
and required. For example, if a worker is employed reqularly 
for 10 hours a day, he is entitled to straight-time rate for 
the first eight hours and overtime rate for the remaining 
two hours and in the computation of his weekly wage, both 
the straight-time and the overtime should be included.

•In the case before the Board there were many weeks when 
claimant worked no oveirtimc at all, some weeks where he 
worked only a few hours overtime and other weeks v;ere he put 
in substantial overtime hours. Most of the overtime'put in 
by claimant was necessitated by the failure of the second 
shift operator to show up for work, but this was not on a 
regular basis and this type of overtime is not predictable.

Furthermore, in the present case, the parties had 
stipulated' that only regular and required overtime should be 
included in the computation. The Referee ignored this 
stipulation and concluded that a liberal construction of the 
words, "regularly employed" as used in ORS 656.210(2) required 
the inclusion of overtime in computing claimant's weekly 
wages.

The Board concludes that the evidence as set forth in 
tlie documentary exhibits and the stipulations, as amended 
and supplemented, do not support a finding that claimant's 
overtime should have been considered "regular" and reciuired ” ; 
to the contrary, the overtime put in by claimant during the 
period specified by the Referee v;as erratic and irregular.
The necessity for it could not be predicted v;ith any certainty

It is true that v/hen a statute appears ambiguous it 
should be construed liberally in favor of the injured workman, 
however, in this case, the Board finds no ambiguity in ORS 
656.210.

ORDER

The order of the Referee, dated May 30, 1979, is reversed
I
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JUANITA MILLION, CLAIflANT
jCoons & Anderson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviev;ed by Board Members Wilson, Phillips and McCal- 
lister.

, The State Accident: Insurance .Fund seeks review by the 
Board Ol the order of the Referee which set aside its denial, 
dated Hay 31, 1978, of claimant's claim lor an occupational 
disease , and remanded the claim to it for acceptance and 
payment of compensation, as provided by law, until closure 
pursuant to ORS 656.268. By a Supplemental Order of March 
22, 1979 claimant's attorney was awarded $2,500, as a rea
sonable attorney’s fee payable by the Fund.

The Fund contends that claimant's claim is not compen
sable and is res judicata.

Claimant v/as employed by Southern Oregon Lumber Company 
as a taller. This job entailed picking up pieces oi; wood of 
various dimensions used in making- furniture v;hich had been 
thrown onto a table by the sav/yer. The pieces w’ere stacked 
by the taller according to size and when the stacks v.-ere 
10-20 high the tailer carried them 6-10 feet to a paJ.J.et 
and stacked them.

On March 24p 19 72 claimant was struck on the right thumb 
jby a piece of wood thrown by the sav/yer. Claimant continued 
working and when her condition v/orsened she saw Dr. Campbell, 
a chi3?opractor. Her comp].aints were aching and numbness in 
the right arm, and hand. I’he diagnosis was dorsal cervical 
strain with tender right extension neuralgia, and associated 
subluxation C5-6 and sprain of the ric]ht thumb.

WCB CASE NO. 78-4472 October 16, 1979

Claimant continued to work and sought no further treat
ment until she returned to Dr. Cam.pbell on April 10 , ,1.573. 
At that time she complained of severe pain in the riglit
shoulder for one week. Dr. Canipbell could not relate this 
complaint to her injury due to the time span.

Claimant was examined by Dr. Potter on October 1, 1973 
with complaints of pain and numbness of the .right hand. 
jThe diagnosis v/as carpal tunnel syndrome. On October 5 Dr. 
Potter performed surgery for carpal tunnel release. [Dr. 
Potter released claimant for work on December 17.
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On Ocbober 31, 1973 the I''und denied responsibility for 
the carpal tunnel syndrome. However, by stipu.l.ation of 
January 11 , 1974 the Fund accepted responsibility tor this 
condition.

A Determination Order dated March 14, 1974 oranted 
claimant 15° for 10% loss of the right forearm.

Claimant did not return to work.

On Hay 1, 1974 Dr. Matthews examined claimant. Exanina 
tion revealed both shoulders had full range of motion and 
claimant had no shoulder complaints. Dr. Matthews referred 
claimant to Dr. Tennyson.

Dr. Tennyson examined claimant on June .19, .19 74. All 
'of claimant's complaints concerned her right hand ^md she 
denied any shoulder pain. . The diagnosi.s was thoracic outlet 
compression cind left median nerve compression syndrome. On 
July 1 Dr. Tennyson performed surgery consisting of thoracic 
outlet decompression.

On August 7, 1974 the Fund denied responsj.bility for 
the thoracic outlet syndrome.

On January 8 , 1975 Dr. Tennyson re-examined claim.ant for 
his complaints of right shoulder pai.n. Claimant had minimal 
decrease in right shoulder motion. Her condition was stationary

The f'und, by stipulation of April 25, 19 75, accepted 
responsibility for the thoracic outlet syndrome.

m

On August 26 , 19 75 Dr. Matthews performed surgery for 
chronic rotator cuff and tendinitis right shoulder, consist
ing of an acromionectomy. Dr. Matthews' chart note of 
September 29, 1975 causally related claimant's right shoulder 
condition to her industrial injury of December 1975. Claim
ant's condition was medically stationary. .

On December 16, 1975 the Fund denied responsibility for 
the acromionectomy. Claimant appealed from this denial and af
ter a hearing, by an Opinion and Order dated June 9, 1977, 
Referee Ail affirmed the Fund's denial and granted claimant 
60%'loss of the right forearm. This order was affirmed by 
the Board and by the Court of Appeals.

On Ma.rch 7, 1978 claimant filed a new form 801 for a 
right shoulder condition. She claimed the right shoulder 
condition arose out of an occupational disease occurring 
between 197,1 and October 1973. On May 31, 1978 the Fund 
denied the occupational disease claim.

-66-



<9

9

9

Dr. Matthews' testimony at deposition was that the claim
ant first mentioned the right shoulder problems in December 
1974. He diagnosed the condition as chronic rotator cuff 
tendinitis. He testified this condition can become sym.pto- 
matic from repetitive activity. He opined that claimant's 
repetitive work was a material contributing cause to the 
aggravation of her shoulder condition.

The Referee found claimant to be credible. The Referee 
found that just because claimant's right shoulder condition 
liad been previously adjudicated adversely to her was not, in 
l^is view, res judicata as to her assertion of an occupational 
disease theory to support her new,claim filed March 7, 1978,

The Referee concluded that claimant had sustained her 
burden of proof that the occupational disease claim was compen
sable and remanded the claim, to the Fund for acceptance and 
the payment of compensation as provided by lav; until closure 
pursuant to ORS 656.268.

•The majority 
with the conclusi 
believes that the 
10 , 19 78 had been 

’J'/hich resulted in 
denial of respons 
by Dr. Matthews, 
both the Board an 
ity of the Board 
judicata.

of the Board, on de novo review, disagrees 
on reached by the Referee. The majority 
issue presented at the hearing of December 
fully disposed of by the earlier hearing 
the Referee’s order affirming the Fund's 
ibility for the shoulder surgery performed 
. This order of the Referee was affirmed by 
d the Court of Appeals. Therefore, the major- 
concludes that the issue before us is res

Assuming, for the purpose of argument only, that the 
claim was not barred, the majority of the Board finds that the 
ijpedical evidence of record does not support a finding of any 
causal relationship of claimant’s right shoulder condition 
4ind her v;ork activities. (In fact, claimant ceased working 
in October 1973.) The first medical report indicating any 
complaints by claimant of right shoul.der pain first appeared 
iipon examination by Dr. Campbell of April 10 , 1973 with no 
further complaints until January 8, 1975, long after she 
ceased v/orking in October 19 73. In fact, the medical reports 
in the interim period indicate on May ]., 1974 full range of 
shoulder motion with no complaints. 'L'he.re fore, the Board 
concludes there has been no proof of a causal relationship.

ORD ER

The order of the Referee, dated March 6, 1979, is reversed 

The denial by the Fund, dated May 31, 1978, is affirmed.
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The majority oi; the Board has reversed the Reieree's 
Opinion and Order on two theories. The first is that the 
present cj.aim of; disabi.li t'y tor repetitive trauma resuJ.ting 
in an occupational disease is barred by the apirlica tion 
of the res judicata principle since it has been judicia]..ly 
determined that the fund was not responsible for a partial 
acromionectomy by Dr. Matthews because the condition operated 
was not related to the original injury of August 24, 1972.
The second ground of reversal "for argument purposes only" 
is on the grounds that the medical evidence does not supi:iort 
a finding of any causal relationship of the right shou.l.der 
condition and the claimant's work activities.

It v7ould be difficult to deal with the res judicata 
contention any more succinctly than did the Referee in his 
order, in which he states as follov/s:

"The point at issue before Referee Ail, and 
on appeal from Mr. Ail's order, was whether 
the industrial injury to claimant's hand on 
August 24, 1972 was a material causative factor 
as to claimant's shoul.der disability. The 
fact that this issue was adjudicated adversly 
[sic] to claimant is not, in niy view, res 
judicata as to the different issue raised here, 
namely, the question of the impact of the job 
routine over a period of time on claimant's 
shoulder pathology."

The original course of litigation v;as confined to a 
specific incident for a finger and shoulder injury. 'J'he Fund 
ultimately was held responsible for thoracic outlet surgery, 
which v;as found to be related but it was held that claimant 
failed to prove that Dr. Matthews' surgery.was for a condi
tion caused by the subject injury.

The current litigation is on an entirely different theory, 
to-v/it: occupational disease, from repetitive use in employ
ment and other and differen.t exposures than the one-time inci
dent, of August 24, 1972. This theory was not considered nor 
litigated in the previous hearing, .review or appeal to the 
Court of Appeals.

Chairman V7ilson dissents as iollows : #

Insofar as the proof of medical causation issue i.s 
concerned, Dr. Matthews' medical reports and his exirensive 
testimony on deposition, together with the conclusions of 
Dr. Campbell, establish beyond the usual degree of proof 
in such cases, that the two years of repetitive use in 
employment v;as a-material cause of tlic development of; the 
condition requiring surgery. I find no persuasive evidence 
to the contrary/.
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1 respectfully dissent from the majority holding of 
Board and find that the Opinion and Order of the Referee 
should be affirmed.

the

October 16, 1979WCB CASE NO. 78-8817
GAROLD-R. WOODCOCK, CLAIMANT 
Carney, Probst & Cornelius,I Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson, Phillips and Mc:Cal- 
lis ter.

The claimant seeks review by the Board of the order of 
the Referee which granted’him an award of 224 ° for 70% un
scheduled disability. Claimant contends he is permanently 
and ^totally disabled.

Claim.ant was employed as an iron v/orker for Atlas Erec
tion Com^^any, and on December 1 , 19 75 he v/as using a torch and 
his pants caught on fire and he jumped backwards and struck 
uis hip into a stairway and fell to the ground on his back.

Claimant came under the care of Or. Utterback, liis treat
ing physician, who reported on Deceml:)ef 2 that he felt claim
ant had true sciatica most likely secondary to direct- trauma 
to that nerve.

On December 15, 1975 Dr. Utterback perform.ed 
'for a herniated nucleus pulposus, L4-5. iurgery

On- March 22, 1976 Dr. Utterback rey^orted that c.laim,ant 
could never return to his regular occupation; he might be 
able to do welding, but it was doubtful.

On May 21, 1976 Dr. Utterback reported claimant had 
'chronic mechanical low back strain without neurologic defi
cit. Claimant's condition was medically stationary with 
restriction of neither standing nor sitting for prolonged 
periods and he must avoid leaning forward and no lifting- 
over 20 pounds.
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A Determination Order was issued on September 22, 
granting claimant 96° for 30% unscheduled disai^ility.

19 7 6

Dr._ Utterback referred claimant to Dr. Franks who, after 
examining claimant, reported on October 19 , 1976 that, claimant 
had some slight weakness of the extensor hallucis .longus 
bilaterally more severe on the left. Dr. Franks felt claim
ant w'as in need of further surgery.

On DecemlDer 7, 19 76 claimant underwent a myelogram 
which was normal.

On January 11, 1977 Dr. Utterback reported that the re
strictions ' he placed on claimant absolutely precluded him 
from, returning to his regular occupation and made it difficult 
for claimant to engage in a gainful occupation commensurate 
with his training and ability. Vocational rehabilitation was. 
strongly recommended.

Claimant was placed in a vocational rehabilitation pro
gram, going to school to learn welding. Me had. a high average 
I.Q. but had a 7th grade education and needed to upgrade his' 
math and English.

On Janua.ry 1978 claimant slipped on ice getting out of his 
car in the school parking lot and reinjured his back. Claim
ant v/as forced to quit school.

#

On March 23, 1978 Dr. Utterback reported that after this 
re'-injur\' claimant was in significant pain and had muscle spasms. 
Claimant's main trouble in school was doing overhead work in v/eld-
ing and leaning forward, 
no c;ood for claimant.

The doctor felt this occupation was

The claim was again closed by a Second Detei'mina tion Order 
of Novembe.r 2 , 1978 which granted claimant compensation for 
time loss only.

Mr. Rollins, a vocat.ional rehabilitation consultant, re- 
yxDrted on January 22, 1979 the he had evaluated claimant's work 
potential and it was his opinion that claimant has experienced 
a total loss of wage earning capacity following his 1975 in- 
jur>w He added that if claimant had a change in his tolerance 
levels he still could only perform sedentary work earning 
minimum wages.

Claimant testified he contacted his union and also his 
employer for work to no avail; othe.rwise claimant has not 
actively sought employment.

Claimant testified he wears a steel brace and uses astimuJ.ator daily, 
on his back using 
pain.

He is only comfortable when lying flat 
traction. He testified he is in constant
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The ReiTeree found considering the medical and non-medical 
evidence, that claimant had failed, in his burden of-p.roving 
he is permanently and totally disabled. However, the Referee 
concluded claimant does suffer substantial impairment and a 
significant loss of wage earning capacity. He granted him an 
award of 70% unscheduled disability.

The majority of the Board, on de novo review, disagrees 
with the 'cpnclusion reached by the Referee' and.finds that the 
evidence supports a finding that claimant is permanently and 
totally disabled.

All of the claimant's past work experience, that of ah 
ironworker, plasterer and bricklayer, all required heavy phy
sical labor; employment to which this claimant is now pre
cluded. Further medical reports of Dr. Utterback and Dr. 
Franks verify that claimant is, indeed, suffering from chronic 
pain. Claimant is 59 years old with a 7th grade education 
and based upon aJ.l of the evidence of record, claimant is 
unable to be regularly and gainfully enpl.oyed in the broad 
field of industrial occupations ,_ due to his industrial, injury 
of December 1, 1975, considering the physical restrictions 
placed on him by his treating physician.

ORDER

The order of the Referee, dated April 18, 1979, is modi
fied .

Claimant is awarded compensation for permanent and total 
disability, payments therefor to commence as of the date of 
this- order.

Claimant's attorney is awarded as a .reasonable attorney's 
fee for his services at Board review a sum eci.ial to 25% of the 
increased compensation granted claimant by this order, pay- 
£ible out of said increased compensation as paid, not to exceed 
$3,000.

Chairman Wilson dissents as follows:

The Opinion and Order of the Referee should be affirmed 
and adopted as -the Board's order in this matter.

The medical evidence coming from an orthopedist and neuro
surgeon establishes substantial impairment and disability, 
but falls short of permanent total disability. Both special
ists strongly recommend voca.tional rehabilitation.

David T. Rollins, PhD,, is of the opinion that it is 
unlikely that claimant would be able to perform full time 
employment unless there was a dram.atic change in his toler
ance levels. Neither of the medical experts found a condi
tion of this serious degree.
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I prefer to accept the opinion of: medical experts as to 
the degree ot impairment, tolerance and residuals from the 
industrial injury.

SAIF CLAIM NO. KC 338026 October 18, 1979

MARY TURNER ADAMS, CLAIMANT 
Gary L. Susak, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On July 30, 1979 the Board received from claimant, by 
and through her attorney, a request for the Board to exercise 
its own motion pursuant to ORS 656.278 and reopen claimant's 
claim for an industrial injury which she sustained on October 
16, 1971 while employed by Clyde Ward and Sons. Claimant's 
.aggravation . rights have expired.

In support of the request claimant submitted medical 
reports from Dr. Koch. A copy of the request for own motion 
relief and Dr. Koch's reports were furnished to the State 
Accident Insurance Fund.

On August 7, 1979 the Board requested the 
advise it within 20 days of its position with 
claimant's request for own motion relief. On 
1979 the Fund responded, stating that the medi 
submitted by claimant left considerable doubt 
relationship between claimant's present condit 
industrial, injury of October 16, 1971. Thereto 
stated that it was making arrangements to have 
examined by the physicians at the Orthopaedic 
Portland and as soon as their report was recei 
advise the Board of the Fund's position.

Fund to
respect to the 
August 13, 
cal evidence 
as to the 
ion and her 
re, the Fund 
claimant 
Consultants in 
ved it would

On October 8, 1979 the Fund advised the Board that 
claimant failed to show for the examination for which he was 
scheduled with the physicians at Orthopaedic Consultants on 
September 27, 1979. It also furnished the Board with copies 
of medical reports relating to claimant's condition. The 
Fund opposed the reopening of the claim on the basis of 
claimant's failure to cooperate and submit to the independent 
consultation set up for her and because the medical evidence 
submitted by the claimant clearly indicates a separate 
intervening injury sustained on December 11, 1978, to-wit:
Dr. Koch's "History and Physical", dated December 11, 1978, 
which indicated claimant had multiple contusions and sprains 
about the back which resulted from her being kicked in the 
back by her husband the previous evening.

m

#
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The Board, after reviewing all of the medical evidence 
and taking into consideration claimant's' refusal to keep her 
appointment with the physicians at the Orthopaedic Consultants 
as scheduled by the Fund after claimant had been fully 
advised of the date of the examination, concludes that 
claimant's request to reopen her claim pursuant to ORS 
656.278 should be denied.

IT IS SO ORDERED.

October 18, 1979CLAIM NO. FB 125983

WILLIA-M BUCKINGHAM, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

Claimant suffered a compensable injury to his right leg 
and ankle on May .17, 1965 while working for Albright Brothers 
Glass Company. His claim was closed on March 30, 1966 with 
an award o.f permanent partial disability equal to 50° equiva
lent to 50% loss of function of the right foot. Claim.ant's 
aggravation rights have expired.

On July 7, 1972 a Stipulated Order was approved whereby 
claimant was awarded compensation equal to 85° loss of use 
of the right foot (this order indicates that it represents 
an increase over and above the compensation.heretofore 
awarded in, the amount of 10° loss of use of the right foot, 
however, the file indicates no award preceeding the Stipulated 
Order other than the order issued by the State Compensation 
Department on May 17, 1965 which granted claimant 50°).

Dr. Logan, who had examined claimant on June 29, 1971, 
re-examined claimant on April 2, 1979. At that time claimant 
was complaining of more pain in his right foot and Dr. Logan 
felt that the claim should be reopened for further 'treatment 
because claimant might need an additional fusion of his 
talonavicular and calcaneocuboid joints. On May 30, 1979 
the Fund advised Dr. Logan that it v7ould provide whatever 
treatment he recommended and on September 17, 1979 Dr. Logan 
advised the Fund that having examined claimant on September 
7, 1979 he had scheduled him for surgery on December 5,
1979.

On October 9, 1979 the Fund forwarded' the documents 
previously referred to to the Board, stating that it would 
not oppose reopening if the Board found justification therefor
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The Board, after full consideration of the evidence, 
concludes that the claimant's claim should be reopened for 
:he payment of compensation, as provided by law, commencing 
)n December 5, 1979, the date claimant is scheduled to be 
lospitalized for the proposed surgery by Dr, Logan, and 
mtil the claim is closed pursuant to the provisions of ORS 
>56.278, less any time worked.

IT IS SO ORDERED.

WCB CASE NO. 78-4250 October 18, 1979

:lifford l. ellingsworth, claimant
Cmmons, Kyle, Kropp & Kryger, 
Claimant's Attys.

^ang, Klein, Wolf, Smith, Griffith 
& Hallmark, Defense Attys. 

Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.

Claimant seeks review by the' Board of the Referee's 
erder which aiwarded claimant 64° for 20% unscheduled ric:ht 
shoulder, skin and torso disability; 19° [sic] for 10% loss 
af the left arm, including the left thuiTib and index finger 
af the left hand and 19.2° for 10% loss of the right arm. 
Slaim.ant contends that the awards for his scheduled and 
unscheduled disabilities are not sufficient.

Claimant is a 43-year-old married man who has worked in 
lis em.ployer's sawm.ill in Independence since he graduated 
from high school in 1954. He has worked his way up from 
alean-up man to mill m.anager, the job he now holds.

He has been plant manager since 1975. As plant m.anager 
le oversees the plant operations and occasionally volunteers 
assistance with repairs.

On .June 30 , 1977 claimant was inspecting a malfunctioning 
awitch panel when some arcing of the current occurred and 
aaught his clothes on fire. Claimant suffered burns to his 

.eft forearmright arm, 
face and 
and came 
second and third degree 
40% of his body surface

and hand, trunk, right shoulder, 
right leg. He was taken to the hospital imjaediately 
under the care of Dr. Gottschalk. Claim.ant received

burns which were estimated to cover 
area. He was hospitalized for 47 

days during which time he had multiple surgeries and skin 
;jrafts performed by Dr. Gottschalk.
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Approximately a week after claimant was.released from 
the hospital he returned to work. At first he worked' only 
one or two hours a day and then cjradually increased until he 
\i;as working full time, however, since his injuic^'’ claimant 
has not been able to "go out into the plant", his work is 
now restricted to a purely supervisory activity.

As a result of the permanent scarring caused by the’
}i)urns claimant has suffered some loss of motion in various 
areas of his body. He has loss of motion in the thumb and 
fingers on the left hand and there has 'been-a dimunition in 
his ability to hold on to objects and 'a general inability to 
pick up small items. He has minimal loss of function in the 
left- wrist. Claimant has attempted to wear gloves from time 
to time to protect his skin which is sensitive due to the 
burns; his skin itches in all of the burned areas. He has 
some difficulty in extending the right arm at the elbow and 
some lack of motion in the right wrist. He also has a loss 
of strength in his right arm which precludes claimant from 
lifting small motors or heavy lumber similar to objects 
^/hich he could lift prior to his injury. Coordination 
between, his right and left arm is somewhat diminished although 
his grip was found to be generally satisfactory.

simi 1
ihis i 
ent s 
ing, 
body. 
thanIexpos 
itch.

Claimant’s major complaints are that he cannot do 
ar physical activities that he could perform p.rior to 
n;]ury because of the burns which had resulted in perman'- 
carring. When he attempts to work he experiences sweat- 
itching and burning all ove.r the scar.red areas of his 

He stated he could not stay out in the yard for more 
one-hour and was required to stay out of the sun because 
ure to the sun causes the scar areas to perspire and

Claimant is now back at work doing the same type of 
work as he had done prior to that injury but that he is

He was not cannot, 
other jobs in the

unable to help in the mill-as previously, 
to go back to a mill .foreman's job nor do 
mill which require lifting, extensive bending or other 
similar physical activities which v/ould cause him to perspire 
and thereby create an itching or burning sensitivity to the 
scarred areas. His present job does not have any physical 
[requirements and for the last six months claimant’s condition 
has been stationary. Claimant is earning more now than he 
'did before the accident and he intends to continue as a 
plant manager for the employer, anticipa-fing that the job 
will continue as long as the plant is in existence. The 
employer consideirs claimant to be a valued employee with 
good skills, knowledge and training in his field.
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On February 23, 1978 the claim was closed by a Determin
ation Order which awarded claimant 19.2° for 10% loss of his 
right arm and 32° for 10% unscheduled right shoulder and 
skin disability.

The Referee concluded that claimant 
such types of work in the sawmill as work 
decking and dumping the logs and other si 
strenuous jobs prior to his injury and th 
physical restrictions which would have pr 
any segment of the labor market based on 
mental impairment. However, now, because 
scarring and the resulting limitation of 
etc., he is restricted to managerial or s

had been able to do 
ing the gang saw, 
miilarly physical 
at he had had no 
ecluded him from 
either physical or 
of his extensive 
motion,, itching, 
upervisory work.

The Referee concluded the award of 32° did not sufficienfly 
compensate him for his loss of earning capacity. He found 
that claimant's work history, educational traininr; and 
general skills made him v/ell suited for his present vocation 
and, therefore, his loss was moderate. He stated that the 
fact that claimant was earning more now than before his 
injury was of no substantial significance, relying on the 
Court's ruling in Ford v. SAIF, 7 Or App 549.

The Referee further concluded that claimant had received 
nothing for his loss of function of the left forearm including 
his thumb and index finger and that loss of function of 
those members was not a part of the unscheduled disability 
area already evaluated. He found no evidence to support an 
award' for loss function of claimant's right leg nor any 
evidence that the scarring on claimant's face, right ear or 
neck added to his loss of earning capacity. He found that 
the award made by the Determination Order for the loss 
function of the right arm was adequate.

Therefore, the Referee granted claimant 19° '[sicj for 
10% loss of the left arm including the left tliumb and index 
finger and 64° for 20% unscheduled disability for his right 
shoulder, skin and' torso injuries. He affirmed the remaining 
awards.

The Board, on de novo review, finds that claimant is 
not adequately compensated for his loss of wage earning 
capacity by the award granted by the Referee. The Referee 
quoted in part from the Court's ruling in Ford but apparently 
did not give consideration to the fact that although claimant'si 
present employment appeared to be secure, if the mill should
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shut down or if for-some other reason claimant should termi
nate his present employment it would be exceedingly difficult 
for claimant, v/ith all of his problems of itching, burning, 
and marked sensitivity to heat in the scarred areas, to find 
employment elsewhere.

Any physical exertion such as walking for a block and a 
half v/ill cause the burning in the scarred areas of the body; 
as the Referee noted,claimant cannot tolerate heat, sunshine 
or temperatures over 65 degrees nor can he tolerate cold 
temperatures below 35 degrees. Because of this sensitivity 
claim.ant is precluded from being employed in any occupation 
which requires physical exertion. This means he cannot 
return to any of the previous jobs he held in the employer's 
sav7mill nor can he be employed in any occupation where the 
primary duties involved manual labor. Claimant is unemploy- 
^le in any occupation which involves outdoor work.

The Referee evaluated claimant's loss of wage earning 
capacity as moderate. Normally, a person who has sustained 
a moderate loss of v;age earning capacity is entitled to a 
greater award than that granted by the Referee. The Referee's 
award would indicate claimant had suffered only m,ild loss of 
earning capacity.

The Board concludes, based upon the medical evidence, 
that claimant is entitled to an award equal to 35% of the 
maximum to adequately compensate him for his loss.
I Claimant contended that the Referee was in error in 

failing to award any scheduled disability for loss of function 
of claimant's right leg. On this issue, the Board agrees 
J/ith the Referee's conclusion.

The Board also agrees with the claim.ant's award for 10% 
.OSS function of the left forearm but corrects what must 
have been a typographical error. 10% of the forearm is 15*^ 
not 19°.

The Board agrees with the Referee's conclusion that 
claimant is entitled to no greater award for his loss ol: the 
right arm than had been granted by the Determination Order.

ORDER

The order of the Referee, dated May 18, 1979, is modified,

Claimant is awarded 112° of a maximum of 320° for 
unscheduled right shoulder and skin disability and 15° of a 
mximum of 150° for 10% scheduled loss of the left forearm. 
These awards are in lieu of the awards for unscheduled 
disability and for scheduled loss of the left forearm granted 
by the Referee's order which in all other respects is affirmed
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Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review a sum equal to 25% of 
the additional compensation granted claimant by this order, 
payable out of said compensation as paid, not to exceed a 
maximum of $3,000.

#

CLAIM NO. B53-126953 October 18, 1979

PHILIP E. GALLATY, CLAIMANT 
Own Motion Determination

Claimant sustained a compensable injury on October 8,
1968 while employed by Lee Turzillo Construction Company. 
Claimant was first seen and evaluated by Dr. Be'cjg who diag
nosed coxa malum senilus, severe, of the right hip. Claimant 
was given gonservative treatment until January 4, 1969 when 
he was involved in an automobile accident and suffered 
injuries to his cervical spine area and developed rectal 
bleeding. The responsibility for these two conditions was 
subsequently denied by a partial denial letter issued by the 
carrier on January 24, 1969.

In February 1969 claimant had a Smith-Peterson cup 
arthroplasty of the ricjht hip. Tn February 1970 claimant 
was evaluated at the Physical Rehabilitation Center of the 
V/orkers' Compensation Board (Callahan Center) and it was 
determined that claimant needed vocational rehabilitation. 
Claimant has a third grade education and a low-average intel
lect. He was found to be functionally illiterate and his 
work background consisted of heavy manual labor. However, 
due to lack of response on the part of claimant, no vocational 
rehabilitation program was set up.

Dr. Begg evaluation wa 
Dr. Pasquesi 
motion in the 
pain; it was 
of the right 
was unable to 
considered to 
Determination 
for temporary 
of the right 
earning capac

continued to treat claimant until the closing 
s performed by Dr. .Pasquesi on April 6, 1971. 
found that claimant had practically no active 
right hip and all passive motion caused severe 

also noted that claimant had a 3/4" shortening 
leg and atrophy of the right thigh. Claimant 
stand very well without using a cane. He was 
be medically stationary. On April 22, 1971 a 
Order granted claimant an award of compensation 
total disability, 113 degrees for partial loss 

leg and 37 degrees for permanent loss of wage 
ity.

#
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On April 14, 1972, pursuant to a Stipulation,•claimant 
was awarded 135° for 90% loss of use and function of the 
right leg and an additional award for his unscheduled disabil
ity equal to 138°, includin'^ the 37° previously awarded for 
loss of wage earning capacity.

Dr. Begg recommended on June 14., 1973 that claimant 
Have a total hip replacement because of claimant's continued 
discomfort and pain. On September 4, 1973 claimant had a 
total hip reconstruction, consisting of removal of the 
Smith-Peterson cup prosthesis and the insertion of a Charnley, 
prosthesis. Dr. Begg continued to treat claimant until June 
22, 1976 when, after examination, the panel of physicians at 
Orthopaedic Consultants found claimant to be medically 
stationary with a moderately severe loss function in the 
right leg. Claimant's right leg was 3/4" shorter than the 
other leg and caused severe pain upon weight bearing to the 
extent that claimant was unable to walk without the use of a 
.cane.

On September 15, 1976 a Second Determination Order 
closed the claim with additional compensation for temporary 
total disability but no compensation for permanent partial 
disability in addition to that previously granted claimant 
by the first Determination Order and the Stipulation.

Sometime in 1977 claimant saw Dr. Manley who continued 
fo furnish him medical treatment for the discomfort of his 
right hip. On May 21, 1978 claimant was admitted to the 
hospital because of increased right hip pain. An arteriogram 
was performed which revealed a loose prosthesis and the old 
femoral prosthesis was removed and a new one inserted. Dr. 
Manley continued to treat claimant' until he was declared to 
be medically stationary on March 6, 1979.

Subsequently, the carrier requested Dr. Manley to re
evaluate claimant and he did so, on April 26, May 21, and 
finally submitted a closing evaluation on August 24, 1979.
In the last evaluation Dr. Manley expressed his opinion that 
claimant was totally unable to perform any type of construc
tion work such as he had done prior to his injury. Claimant 
had undergone three major hip reconstructions and was left 
with significant loss of motion in his right hip and was 
unable to walk without the aid of a cane. Claimant has 
chronic mild pain and his right leg is now 1-1/2 inches 
shorter than his left leg.
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On September 14, 1979 the carrier requested a closing 
evaluation. m

The’Evaluation Division of the Workers’ Compensation 
found claimant to be permanently and totally disabled,, 
taking into consideration his advanced age (claimant is 68 
years old), his functional illiteracy which would signifi
cantly hinder any attempts to retrain claimant and the 
severity of the physical disability of the right hip and 
right leg. They further recommended that claimant be awarded 
compensation for temporary total disability from May 20,
1978 to the date of the Board’s Own Motion Determination.

The Board concurs in these recommendations.

ORDER
Claim.ant is awarded compensation for temporary total' 

disability from May 20, 1978 to the date of this order and 
shall be considered to be permanently and totally disabled 
as of the date of this order forward.

SAIF CLAIM NO. KA 963813

NATHAN S. RANDALL, CLAIf-lANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

October 18, 1979 m

Claimant suffered a compensable injury to his left leg 
as a result of a logging accident on November 9, 1962. 
Claimant underwent several surgeries. The original I'ile has 
been purged, however, the Fund advised the Board that an 
order, dated October 21, 1966, had granted claimant compensa
tion for 50% of the left leg. The claim v/as reopened in 
1967 for more surgery and it closed again on June 24 , .1968 
with no additional compensation for permanent partial disabil
ity. Claimant has suffered- intermittently as a result of 
this injury and has been.paid time loss benefits numerous 
times between December 1970 and March 1978.
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m On June 5, 1978 the claim was reopened for further 
medical care and treatment and, on February 1, 1979, Dr.
Deals indicated that claimant v;as making some progress and 
his condition was stable. On March’ 13, 1979 the Fund requested 
a determination of claimant's present disability and the 
Evaluation Division of the Workers' Compensation Department 
recommended that claimant be granted compensation for tempor
ary total disability from June 5, 1978 through August 23, '
1978 and from September 8, 1978 through February i, 1979 and 
additional compensation for permanent partial disability
equal to 25% l.oss of the left leg, giving claimant 
award of 75% loss of the left leg.

a total

On April 23, 1979 the Board issued its Ov;n Motion 
Determination which followed the reconmendations of the 
Evaluation Division.

The claimant advised the Fund that on 
be had another case of leg infection and Wc

February 3, 1979 
is hospitalized

3, 1979 to February 8 
1979 he convalesced

1979 and from that time 
at home. He stated that

from February 
on until May 1,
he was then released by Dr. Courogen to go back to v/ork on a 
part time basis. He stated that he had not received any 
compensation for time loss because of this last illness from

m Ij’ebruary 3-May 1, 1979. He requested the Fund to coiitact Dr. 
Courogen at Bess Kaiser Hospital.

On September 11, 1979 Dr. Courogen advised the Fund 
iihat claimant had been hospitalized in February 1979 foi: 
oalliative treatment of recurrent cellulitis of the left 
leg. He stated it required five days of intravenous anti
biotics, then rest at home for several weeks on oral anti
biotics. Clainuint recovered enough to resume part time work 
on April 30, 1979. In Dr. Courogen's opinion the claimant's 
disability during this period of time was a direct result of 
the November 9, 1962 industrial injury and he felt that 
there would be additional periods such as this in the future 
which would require palliative treatment.

On October 8, 1979 the Fund advised the Board of claim
ant's request for additional time loss benefits and because 
claimant's aggravation rights had expired, stated it was 
referring the matter to the Board for own motion consideration 
Attached to their letter were copies from the Fund's file.
The Fund stated it was not opposed to a determination of 
additional temporary total disability, however, because of 
Dr. Courogen's report of Septenher 1979 which indicated that 
ijt was palliative treatment for a recurrent cellulitis 
episode, the Fund felt the claim should not be left in an 
open status.
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The Board, having considered all of the_ medicals, 
concludes that claimant is entitled to compensation for 
temporary total disability from February 3, 1979 to May 1,
1979 and for temporary partial disability from May 2, 1979 
until September 1, 1979, the approximate date- the rehabilita
tion supervisor, David Balding, advised the Field Services 
Division of the Workers' Compensation Department that claimant 
would be able to work eight hours a day, less any time 
claimant may have worked part time prior to September 1,
1979 .

#

IT IS SO ORDERED.

WCB CASE NO, 79-2958 October 18, 1979

GARY LEE SPEAR, CLAIMANT 
Jerry. E. Gastineau, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Or Dismissal

The requests for review, having been duly filed with 
the Workers' Compensation Board in the above entitled mat
ter by both parties, and said requests for review now hav
ing been withdrawn. m

IT IS THEREFORE ORDERED that the requests for review 
now pending before the Board are hereby dismissed and the 
order of the Referee is final by operation of law.
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CLAIM NO. 99W-10-5044 October 18, 1979

RICHARD M. VERNON, CLAIMANT 
Richardson, Murphy & Nelson, 

I Claimant's Attys.
Own Motion Determination

Claimant v;as a 28-year-old construction laborer who 
sustained a laceration of the left forearm on July 17, 1972 , 
when a piece of chisel which he was using to chip mortar 
broke and penetrated his left wrist area. The injury damaged 
the radial nerve requiring surgical, repair. As a result

1claimant was left with some decreased function of the raciiai 
nerve and his .claim was closed initial],y on August 20, 197 3, 
v/ith an awa.rd for permanent partial disability equal to 7.5°
for 5% loss of the left forearm.

Claimant requested a hearing and as a result -the.reof 
.aimant was granted 25.5° for partial loss of the left 

forearm by the Referee's Opinion and. Order,’ dated January 
22 , 1974.'

The claim was reopened for surgery on Deceinber 16, 197 4-
and additional surgery consisting o.f a nerve graft was done
on May 30, 1975. The claim was closed by a Determination
Order, dated February 3, 1977, whereby claimant was granted
an addirioiial 7.5° for 5% loss of tiie left forearm and on 
(May 9, 1977 a Stipulation was approved whereby claimant was
granted an additional 7.5°, giving claimant a total of 40.5°
for 27% loss function of the left forearm.

In the spring of 1979 claimant had additional diffi
culties with his left arm cind, on March- 8, 1979 ,- it was felt
that the p.roblem was caused by a neuroma which_ required
surgery. The carrier,.on March 15, 1979, denied claimant's
request to reopen the claim, however, the surgery was performec 
on March 27, 1979.

On May 1, 1979 the Board entered its Own Motion Order 
reopening the claim for the surgery and directing the carrier 
to pay compensation, as provided by law,, commencing on the
date claimant entered the hospital for the surgery.

Claimant was released to return to work on May ]. , 1979 
and has not been seen since June 1979. On September 1 i., 19 79 
the carrier requested a determination based upon claimant's 
refusal to return to the doctor for further follow-up examina
tion v/hich the ca.rrier had requested. Claimant refused
because he felt that the doctor had cut on him too much 
already and he had no intention of returning to see him.
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The Evaluation Division of the Workers' Compensation 
Department recommended that the claim be closed with an 
award of compensation for temporary total disability from 
March 21, 1979, the date of the surgery, through April 30, 
1979, the last day before claimant was released to return to 
regular work. They recommended no additional award for 
permanent partial disability.

m

The Board concurs in these recommendations.

ORDER

Claimant is granted compensation for temporary total 
disability from March 27, 1979 through April 30, 1979. This 
award is in addition to all previous awards claimant has 
received for his industrial injury sustained on July 17, 
1972.

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services in behalf of. claimant in this m£itter 
the sum equal to 25% of the additional compensation for 
temporary total disability awarded claimant by this order, 
payable out of said compensation as paid, not to exceed 
$750.

%
WCB CASE NO. 77-7786 October 19, 1979

ELSIE M. CASPER, CLAIMANT
Ringle & Herndon, Claimant's Attys.
Souther, Spaulding, Kinsey,
Willaimson Schwabe, Defense Attys. 

Order Awarding Attorney's Fees

On September 6, 1979 Referee James P. Leahy entered his 
Opinion and Order in the above entitled matter in which he 
found claimant to be permanently and totally disabled. 
Claimant had been granted 32° for 10% unscheduled disability 
by the Determination Order. Inadvertently, this Opinion and 
Order failed to provide for an attorney's fee for claimant's 
attorney.

An attorney's fee agreement signed by claimant and his 
attorney was received in the record and it appears on the 
face of it to be a proper attorney's fee agreement which 
allows claimant's attorney a fee in the sum equal to 25% of 
any additional compensation which claimant's attorney shall 
secure for claimant as the result of his appearance before 
the Referee.
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Before the omission of the attorney’s fee was noticed 
the defendant-employer had requested Board review and the 
claimant had cross-requested Board review, therefore, jurisdic
tion became vested in the Board. An attorney’s fee payable 
out of compensation is considered as compensation and, 
therefore, such a fee is covered by the provisions of ORS 
656.313 and the filing of an appeal does not stay payment 
thereof.

IT IS HEREBY ORDERED that the Opinion and Order entered 
i'n the above entitled matter on September 6 , 19 79 is corrected 
by inserting after the last paragraph on page four of said 
Opinion and Order the following paragraph:

"Claimant’s attorney is awarded as a rea
sonable attorney's fee a suni equal to 25% 
of the additional compensation awarded 
claimant, payable out of said compensa
tion as paid, not to exceed a maximum of 
$3,000."

October 19, 1979WCB CASE NO. 79-85
In the Matter of the Compensation of I The Beneficiaries of 
KEITH COOKUS, DECEASED 
Robert McConville, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Of Dismissal -

A request for review, having been duly filed with the 
VVorkers' Compensation Board in the above entitled matter 
by the SAIF, and said request for. review now having been 
withdrawn,

IT IS THEREFORE ORDERED that the, request for review 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of law.
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FRANCIS LIVINGSTON, CLAIMANT 
Luebke & Wallingford, Claimant's Attys, 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 78-6828 October 19, 1979 m

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order 
which affirmed the Determination Order, dated August 21,
1978, which granted claimant no compensation.

Claimant is a 31-year-old lift truck driver who has 
worked for the defendant-employer since 1969. On February 
25, 1970 claimant injured his back while alighting from a 
forklift truck. The injury' was initially diagnosed as a 
myofascial strain and daily diathermy and massage was recom
mended. Claimant was permitted to return to work and came 
under the treatment of Dr. Metz, who released claimant for 
his regular work on October 14, 1970.

On October 20, 1970, while claimant was performing his 
regular job, he developed pain in his right buttocks and 
sought treatment at the Industrial Clinic. Dr. Rieke, after 
examining claimant, advised him to try reasonable work on 
tlie job and to soak in hot tubs to ease his back pain.
Claimant continued to work at his regular job until October 
1976 except during 1975 when he worked on the drill press.
Since October 1976 claimant has been off work and on un- '
employment except for a few months when he worked as a 
salesman.

Claimant filed a claim for his February 25, 1970 injury 
which was accepted as non-disabling by the Fund, the employer's 
carrier at that time. Claimant missed no time from work nor 
was he authorized by any physician not to work. Claimant 
filed a second claim for his October 20, 1970 accident which 
was treated by the Fund as a continuation of the February 
25, 1970 injury. Again claimant missed no time from work.
These claims were closed on a"medical only" basis rather 
than pursuant to ORS 656,268.

m

In 1976 the employer switched his workers' compensation 
coverage to Employers Insurance of Wausau and in July and 
October of 1976 claimant again sought treatment for his back 
and neck problems at Kaiser Permanente.
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In October 1976 he' filed an occupational disease claim 
Which Wausau denied. Claimant requested a hearing. The 
Referee at that hearing affirmed the denial. This order was 
appealed to the Board which, after reviewing all the facts, 
ordered the claim remanded to the Referee to join the Fund 
as a party. After the case had been remanded claimant 
requested the matter be dismissed which it was by an order c^ted February 16 , 1979.

On November 9, 1977 claimant filed an aggravation claim 
which the Fund denied on December 27, 1977. At a hearing on 
this denial before Referee Leahy the Fund moved for a dismis
sal on the grounds that claimant's aggravation rights had 
expired and that his only remedy was under the provisions of 
ORS 656.278. Referee Leahy found that claimant had failed 
to prove he had aggravated any condition resulting from the 
two incidents in 1970 and that if it had been appropriate 
and timely to make an aggravation claim, the Fund's denial 
would have been approved; however, claimant could not file 
an aggravation claim because the original 1970 claims were 
never closed pursuant to ORS 656.268. The Referee, on May 
30, 1978, ordered that claimant's aggravation claim, dated August 9, 1977, and the'-Fund's denial, dated December 12, 
1977, be consi'dered as nullities.

The Fund sent the 1970 claim to the Evaluation Division 
of the Workers' Compensation Department and on August 21,
1978 a Determination Order was issued-on the October 1970 
injury which allowed claimant no compensation.

Claimant requested a hearing on the adequacy of the 
August 21, 1978 Determination Order. The only issue at this 
hearing was whether claimant had sustained any disability as 
a result of his 1970 industrial injury.

The Referee found claimant had sustained a myofascial 
back strain as a result of two incidents which occurred in 
1970 and for which he received medical treatment but which 
did not require him to miss any time from work prior to

1976. No doctor had authorized time loss nor stated that 
claimant had a permanent injury as a result of the 1970 work' iincidents. It was not until October 1976 that claimant had 
to leave work because of back pain and he was off work until 
March 1978 when he returned to a job vhich paid less. Even 
during this period of time no doctor authorized claimant's 
time loss.

The Referee concluded that whatever had happened to 
claimant’s back in October 1976 was not the responsibility 
of the Fund. His problems in 1976 were due either to his 
congenital problems or his work for the employer when its 
carrier was Wausau.
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Claimant had no problems in 1975 while working on the 
drill press. His problems began the next year when he 
returned to driving a truck. Dr. Gritzka was of the opinion 
that claimant’s job activities aggravated claimant’s congeni
tal condition but he made no distinction between the part 
that claimant's 1970 incidents played and his work activity 
in 1976.

The Referee concluded that tlie evidence before her did 
not reveal that claimant sustained any permanent impairment 
as the result of his 1970 work incidents nor was he entitled 
to any compensation for temporary total disability because 
he had missed no time from work.

The Board, on de novo review, finds that Referee Leahy's 
order nullifying the claim for aggravation and the denial 
thereof.had the effect of remanding the claim for closure 
because claimant had never had his claim for the 1970 incidents 
closed pursuant to ORS 656.268. The Fund complied but 
claimant was not satisfied with the Determination Order and 
properly requested a hearing.

Dr. Gritzka examined claimant on October 14, 1976 and 
also took a history from claimant to the effect that claimant's 
onset of low back pain which he attributed to driving a 
truck over rough roads had commenced sometime in 1970.
Claimant told him that he had been seen by Dr. Rieke and 
also by Dr. Metz. Dr. Rieke told him that he had a "congeni
tal condition". The doctors at Kaiser Permanente Hospital 
told claimant that he would continue to have back problems 
as long as he did heavy v/ork.

At the time of the examination by Dr. Gritzka cl.aimant 
was complaining of pain primarily in the right lumloosacral 
area which he said caused him constant pain and radialed 
down his right leg to bhe lateral side of his right foot.
It was Dr. Gritzka’s impression that claimant's recent 
episodes of loss from work were job related; he believed 
that claimant had an antecedent condition which had been 
aggravated by his activities on the job over a long period 
of time. He felt claimant's work as a hyster driver had 
aggravated his low back condition and contributed to its 
progression and he concurred with the opinion expressed by 
the physicians at Kaiser Permanente that as long as claimant 
continued to do heavy labor or to drive heavy equipm.ent he 
would continue to have back pain. He did not feel claimant 
was totally disabled by his condition but he felt claimant's 
condition was compatible with activities which did not 
require repeated bending, stooping or lifting nor require 
operating vibrating or heavy machinery. He considered- 
.claim.ant’s condition as representing approximately 7.5% 
total body permanent physical impairment which translates 
into a mild to moderate disability.



m

m

The Board concludes, based upon the medical evidence, 
especially giving weight to the opinion of Dr. Gritzka, that 
claimant has suffered some loss of wage earning capacity as 
a result of his industrial injury in October 1970 and, 
therefore, that the Determination Order of August 21, 1978 
is inadequate.

Claimant is entitled to an award of 32° which represents 
10% of the maximum'allowable by statute for unscheduled 
disability to compensate him for his loss of earning capacity

any dime from work 
he is not entitled 
disabilitv.

There is no evidence that claimant lost 
jas a result of his injuries, therefore, 
to any compensation for temporary total

ORDER

•The order of the Referee, dated April 18, 1979, is 
reversed.

Claimant is av/arded 32° of a maximum of 320° for 10% 
unscheduled low back disability.

Claimant's attorney is awarded as a reasonable attorney's 
'fee for his services at Board review a sum equal to 25% of 
jthe compensation awarded claimant by this order, payable out 
of said compensation, not to exceed $3,000.

October 19, 1979WCB CASE NO. 78-7367

KENNETH M. RUMSEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 
I & O'Leary, Claimant's Attys.
Roger R. Warren, Defense Atty. 
Request for Review by Employer

Reviewed by Board Members Phillips and McCallister.

The employer seeks reviev/ by the Board of that portion 
'ol: the Referee's order which ordered it to pay claimant's 
'counsel as a reasoncible attorney's fee a sum of $600, this 
[fee to be in addition to, and not out of, the compensation 
Awarded claimant by the Referee's order.

The sole issue before the Board on review is the pro- 
'priety of the Referee's award of attorney's fee payable 
'directly by the employer and its carrier rather than or^t of 
compensation awarded claimant.
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Claimant, at the time of the injury on September 17, 
1976, was a 35-year-old truck driver. When claimant's truck 
collided with another automobile claimant was knocked out 
and suffered a variety of contusions and lacerations over 
his face and body. He was seen and treated by several doctors 
including Dr. Colleti and Dr. Fry.

Dr. Colleti and Dr. Fry have provided'the major portion 
of claimant's medical treatment. Apparently, Dr. Colleti's 
report of August 14, 1978 which described claimant's work 
capabilities and the extent of his permanent .disability was 
the basis for the Determination Order dated September 15, 
1978. The Determination Order awarded claimant compensation 
for temporary total disability from September 17, 1976 
through June 10, 1978 and 32° for 10% unscheduled low back 
disability.

After the issuance of the Determination Order, Dr. Fr\' 
advised the Workers' Compensation Department, on October 25, 
1978, that Dr. Colleti was in effect "filling in" for him 
when he wrote the August 14, 1978 report and actually, in 
Dr. Frg^'s opinion, claimant was not at that time stable and 
did not become so until the middle of September 1978. The 
defendant-employer did not furnish claimant's counsel, a copy . 
of the October 25 report from Dr. Fry; claimant obtained a 
copy of it from Dr. Fr^^ only a few days before the hearing.

The reports from the Division of Vocational Rehabilita
tion were in the possession of the carrier or its attorney 
long before the hearing but it does not appear that they 
were furnished to claimant prior to the hearing. A report 
from the Orthopaedic Consultants, dated December 28, 1978, 
in the possession of the defendant by January 9, 1979, 20 
days before the hearing, and v;hich indicated that claimant 
should be entitled to a 25% disability, was not furnished 
•claimant until the day of the hearing.

The Referee found that the claim was not prematurely 
closed but that the time loss had been terminated at a date 
earlier than the medical evidence indicates was proper. -He 
decided that claimant’s compensation for temporary total 
disability should have been terminated on September 15, 1978 
rather than June 10 , 1978, based upon Dr. Frye's report of 
October 25, 1978.

Insofar as claimant's claims for penalties and attorney's 
fees because of wroncjful refusal to reopen the claim, the 
Referee found that the defendant-employer not only withheld 
Dr. Fry's October 25, 1978 report which authorized additional 
compensation for temporary total disability but it also 
failed to furnish claimant copies of other medical reports 
to which he was entitled.

#
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# ORS 656.262(8) provides for penalties based upon a 
percentage of amounts then due only for unreasonable delay, 
unreasonable refusal to pay compensation or unreasonable 
delay in acceptance or denial of a claim. ORS 656.382(1) 
provides for an award of attorney's fees where the carrier 
refuses to pay compensation due under an order of the Referee, 
Board or court or otherwise unreasonably resists the payment 
of compensation.

The Referee' found that under the circumstances ol this 
case there was no basis for the assessment of penalties 
because the defendant-employer was entitled to rely on the 
IDetermination Order as to claimant's status even though 
subsequently Dr. Fry's report indicated that the earlier 
report was not accurate. However, he did find that the 
failure of the defendant-employer to provide the reports in 
question to claimant or to 'the Evaluation Division for 
reconsideration would amount to unreasonable resistance if 
J/illfully done. The defendant-employer claims the omission 
was done through inadvertence but the Referee found that 
even if that was so the acts of omiission were Tnexcuseable.

IHe found that there was really "no punishment to fit the 
criime" because of the limitations of the penalty statutes 
but he concluded that claimant's attorney should be paid an 
attorney's fee because, in his opinion, there were too many 
reports withheld too long by the defendant-employer. He 
construed these v;ithholdings to constitute unreasonable 
resistance within the meaning of ORS 656.382(1) and awarded 
claimant a reasonable attorney's fee of $600.

He also increased claimant's award for permanent disabil
ity but, as aforesaid, this is not an issue on Board review.

The Board, on de novo review, finds that although the 
actions on the part of the defendant-empJ.oyer in this case 
are indicative of poor claim processing, nevertheless, such 
cannot be construed as unreasonable resistance within the 
meaning of ORS 656. 382 (1).

The Referee cites the court's ruling in Hiorgan v. Stimson 
Lunlper Com.pany, 38 Or App 579 , affirmed as modified 39 Or 
App 840, (1979),' to support his finding that no penalty
would lie then proceeded to reach a conclusion that the 
claimant's attorney v/as entitled to a reasonable attorney's 
fee pursuant to ORS 656.382 (1). The Court in ^rqan had 
before it the issues of the propriety of both penalties and 
attorney's fees awarded by the Referee and, in its opinion, 
field that ORS 656.262 (8) did not give the Board the autliority 
to assess penalties or attorney's fee for failure to pirovide 
claimant with requested documents [emphasis supplied].

In this case, the defendant-employer did not refuse to 
pay compensation due, did not unreasonably resist the payment 
of com.pensation, nor did it request the hearing which was 
held .before the Referee. Therefore, the provisions of ORS 
656.382 are not applicable. -91-



The Board concludes that the Referee's order must: be 
modified to the extent that the attorney's fee awarded to 
claimant's attorney shall come out of the additional compensa
tion which he secured for claimant as a result of the hearincj 
and not be paid directly by the defendant-employer and its 
carrier.

#

ORDER
The order of 

modified.
the Referee, dated April 6, 1979, is

That portion of the Referee's order which granted 
claimant's attorney a $600 fee is reversed. Claimant's 
attorney is awarded as a reasonable attorney's fee .for his 
services at the hearing before the Referee a sum equal to 
25% of the additional compensation granted claimant by the 
Referee's order, payable out of the increased com.pensation 
as paid, not to exceed $3,000.

The Referee's order, in all other respects, is affirmed

WCB CASE NO. 78-5375
FREIDA ABBOTT, CLAIMANT 
Eldon M. Rosenthal, Claimant's Atty. 
Pozzi,. Wilson, Atchison, Kahn 

& O'Leary, Claimant’s Attys.
SAIF, Legal Services, Defense Atty. 
Amended Order On Review

October 22, 1979 #

On October 4, 1979 the majority of the Board, afiter de 
novo review, affirmed and adopted the Opinion and Order of 
the Referee entered in the above entitled matter on May 8, 
1979 .

The claimant's attorney was awarded as a reasonable 
attorney's fee for his services in connection with Board 
review $400 to be paid by the Fund.

On October 15-, 19 79 the Board received from the 
attorney a request to reconsider the attorney's fee, 
that -he felt that a reasonable fee would be $1,000.

claimant's 
stating
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The Board, after giving consideration to the request 
and the attorney's statements in support thereof, concludes 
that there is justification for the attorney's request and 
that the attorney's fee should be increased from $400 -to 
$700. In all other respects the Order on Review entered
the
the

inabove
same.

entitled matter on October 4, 1979 shall remain

IT IS SO ORDERED.

SAIF CLAIM NO. NC 301579
STEPHEN C. DOOLEY, CLAIMANT 
Allan H. Coons, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

October 23, 1979

Claimant, 
driver for J & 
the

then a 26-year-old pick-up and delivery 
J Power Equipment, Inc. , whose carrier v;as

State Accident Insurance F'and, injured his low back on 
April 23, 1971 while loading a large tractor-type lawn mower 
onto his truck. The injury was diagnosed as lumbosacral 
strain and claimant was given conservative treatm.ent. The 
claim was initially closed on July 22 , 1971 by a Deterraination 
Order which awarded claimant compensation for temporary 
toral disability from April 23, 1971 to May 15, 1971 and for 
temporary partial disability from May 15 to June 8, 1971.

Later claimant came under the medical care of Dr.
Degge, an orthopedic physician, who requested that the claira 
be reopened on September 9, 1971 to enable claimant -c nave 
treatment for his unstable low' back. The claim v/as recpenoc and |,closed on March 9 , 19 72 by a Second Determination Order 
v;hich awarded claimant additional compensation for temporary 
total disability from September 9, 1971 to February s 1972 
and 32° for 10% unscheduled low back disability.

On September 20, 1973 Dr. 
claim be reopened, this time fo 
ant's low back. The Fund denie 
claimant requested a hearing, the I Fund was directed to reopen 
fusion L4 to the sacrum was per The I fusion did not heal solidly 
repair of the pseudoarthrosis w 
condition was found to be medic 16, I 1976 and the claim was clos 
Order on December 8, 1976 which 
compensation for temporary tota 
1974 through September 16, 1976 
20% iunscheduled low back disabi

Degge again requested che 
r surgery to stabilize claim- 
d the request to reopen and 
As a resulr of the hearing 
the claim and a two-level 
formed on October 18, 1974.
and on September 9, :975 a 

as attempted. Claimant’s ally stationary on September 
ed by a Ihird Determination 
awarded claimant additiona!*. 

1.disability from August 26, 
and an ’additional 64° for 

lity.
-93-



Pursuant to a Stipulation approved on September 15,
1977 claimant was given an additional 20% for his unscheduled 
low back disability, giving him a total of 50% of the maximum; 
claimant was allowed to be paid the entire increased av/ard
in a lump sum to assist in the purchase ’of a business.

On July 25, 1978 the claimant began receiving psychiatric 
treatment from Dr. Henderson. Claimant had increasing 
problem.s with his back and a decompressive laminectomy at 
the level above the fusion was performed on January 15,
19 79 . Claimant's condition insofar as his back was coi'.cerned 
was declared to be medically stationary on April 3, 1979 and 
he.was released to return to light to moderate work acrivity. 
He continued to receive psychiatric treatment.

On May 25, 1979 the Stipulation was approved whereby 
claimant's aggravation application submitted on October 2,
19 78 was accepted and the claim, was reopened for further 
iredical care and treatment consisting of psychiatric con
sultation and treatment and orthopedic evaluation, surgery 
and treatment. Time loss v/as to continue after October 2,
1978 as warranted. Claimant had alleged he was entitled to 
retroactive time loss from July 25, 1978 to October 2, 1978, 
based on the evaluation and treatment claimant received from 
Dr. Henderson. The Stipulation stated that the issue of 
whether claimant was entitled to this additional period of 
retroacrive time loss was to be held in abeyance and ro-be 
considered again initially by the Evaluation Division of the 
Workers' Compensation Department at such time as claimant's 
current orthopedic and psychiatric condition became medically 
stationary and further determination of claimant's disabiliuy, 
was warranted.

On August 2, 1979 Dr. Henderson expressed his opinion 
that claimant's psychiatric condition was stationary and the 
Fund requested the Evaluation uo make a determlnafion with 
respect to claimant's condition at that time.

The Evaluation Division recommended that the claim be 
closed with comipensation for temporary total disability to 
be paid from July 25, 1978 through September 12, 1979. It 
recommended that claimant be granted no additional compen
sation for permanent partial disability, stating that he had 
adequately been compensated for his loss of wage earning 
capacity by the previous awards which totalled 1G0° for 50% 
of the maximum allowed by statute for unscheduled disability.

The Board accepts the recommendation of the Evaluation 
Division.
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ORDER

Claimant- is awarded compensation- for temporary total 
disability from July 25, 1978 through September 12, 1979, 
incliusively. This award is in addition to any awards claimanf 
has ipreviously received for his industrial injury sustained 
on 23, 1971.

Claimant's attorney has already been provided a reason
able attorney's fee under the provisions of the Stipulation 
approved on May 25, 1979. •

WCR CASE NO. 78-8654 October 24, 1979

JOHN A. AVDEEF, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& |0'Leary, Claimant's Attys.
Roger R. Warren, Defense Atty.
Cheney & Kelley, Employer's Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks review by the Board of the order 
Referee which affirmed Consolidated Freightways' deni 
his claim for aggravation, affirmed Evergreen Helicop 
denial of his claim for a new injury; ordered Evergre 
Helicopters carrier, Em.plovers Insurance of Wausau, r. 
cisely determine the araounts paid to claimant during 
perijod of his employment; to compute the proper amoui: 
claimant for compensation for temporary total disabil 
and jbrdered a 25% penalty of any amounts due and owin 
granted claimant's attorney $150 as a reasonable atto 
fee.

o I.' th e 
a± of 
ters ' 
en
o pre -
V..x';i S 

.-1aue

and
rnev s

Claimiant was employed as a driver for Consolidatec, 
Freightways and on November 8 , 1974 he filed a claim, for a 
low back injury from constant bouncing around in his truck 
The diagnosis was sciatic nerVe root compression syndrome , 
left. On Novemiber 5, 1974 claimant undei-went a lamihectom.' 
with removal of a herniated disc, -performed by -Dr. Si-uth.

In April 1975 claimant went to work for Colurobi.a 
Helicopters as a pilot and worked there only three mO''.chs. 
He testified that leaning out of the side of the chopper 
hurt his back.

tion 
si tt

In 19 7-7 claimant was in an authorized program of voca- 
al rehabilitation in electronics but had difficulr/ 
ing as a full time student.
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X"rom this injury claimant was awarded 128° for 40% un
scheduled low back disability.

In August 1978 claimant went to work for Evergreen 
Helicopters, again as a pilot. Claimant contends that: 
on September 29 , 1978 his helicopter was in for its 100- 
hour maintenance service and claimant went down a steep 
slope to retrieve the doors of the helicopter that had 
previously been removed. Claimant slipped and sat down 
on something that was in the grass. Claimant picked up 
the doors and went back up the hill and- told the mechanic, 
Mr. Miller, that he had fallen. Claimant continued work
ing one more week and then he quit. Claimant testified 
he quit because of pain and also from dissatisfaction with 
his paycheck.

Just prior to this incident on September 29 claimant 
had been exam.ined again by Dr. Coletti on August 4 , 19 78.
At that time Dr. Coletti found his condition stable. He 
felt claim.ant could perform work not requiring lifting over 
50 pounds, stooping or bending.

Claimant did not file his claim foi' a new Indus crial 
injury of September 29 until October 11, 1978. Sometime 
prior to November 2, 1978 claimant had seen Dr. Coletti 
and had x-rays taken, as is reported by Dr. Berkeley in his 
report of November- 2. Dr. Berkeley found claimant's com
plaints were low backache, burning sensation between che 
buttocks, bilateral sciatica, pain and numbness in his 
heels. The diagnosis was lumbosacral sprain and physical 
therapy was recommended.

On November 22, 1978 claimant underwent a myelogram. 
The myelogram revealed scarring along the nerve roots, 
giving rise to claimaxnt's clinical picture.

On November 8, 1978 a denial was issued by Employers 
Insurance of Wausau on behalf of Evergreen Helicopters 
denying responsibility of any incident as not arising out 
of and in the scope of claimant's employment.

On December 21, 1978 Consolidated Freightways issued 
its denial of claimant's claim for aggravation.

On January 24, 1979 Dr. Berkeley reported that claim
ant's present symptoms are from a new injury and not from 
a natural progression of his old injury. He felt claim;ant 
vas still disabled and unable to work.
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Employers' Insurance of Wausau voluntarily paid some 
compensation to claimant for temporary total disability 
abound December 1978. A question arose as to payment being 
n the proper amount.

jciaimant testified that after the September 29 incident 
He had a new symptom, numbness in the big toe and much 
greaiier severity of his original pain. Claimant further 
■tiestified he quit this employment because his sym.ptoms 
gradually progressed.

Mr. Miller, the mechanic for Evergreen,testified that 
claimant told him on September 29 that he had fallen. He 
personally, however, noticed nothing physically wrong. At 
some •time, he didn't remember exactly when, claimant cold 
him that this incident was not Evergreen's responsibility 
])ecause he had a prior back injury.

The Referee found no evidence at all of any aggravation 
and affirmed Consolidated Freightways' denial. He found 
jthati the fact that claimant did not file a claim until Oct
ober! 11^ 1978 played a role in his not finding any compensable 
injury occuring on September 29. He affirmied Evergreen 
Helicopter’s denial. He further ordered Evergreen Helicop- 
jter,| through its carrier, Employer's Insurance of Wausau, to 
precisely determine amounts paid to the claimant for tempor
ary |total disability under ORS 656.210 and to pay such amounts 
due |and owing to claimant plus a penalty of 25% thereon.

The Board, on de novo review, disagrees with the conclu
sion reached by the Referee. The Board finds the evidence 
supports the conclusion that claimant suffered a new injury 
on September 29 , 197 8. Claimant told the msechanic at .Ever
green he had fallen’as the mechanic so testified; claimant 
saw|Dr. Coletti sometime prior to November 21, 1979 and had 
x-rays taken. Dr. Berkeley, who had the full history of 
claimant's prior injury and subsequent surgery, opined that 
claimant’s present symptoms were the result of his new in
jury sustained on September 29, 1978. Therefore, since there 
was!no contradictory evidence in the record, the Board finds 
claimant did suffer a new injury on September 29 v/hich is 
supported by the record.

I
; The Board concurs with the Referee's finding that there 

wasj no proof claimant suffered an.aggravation and would af
firm Consolidated Freightways’ denial.

With respect to the issue of the proper rate to be 
used to compute compensation for temporary total di.scbi li ty , 
the I Board finds that claimant offered no proof, other than a 
statement at the hearing, to support his contention that 
he was paid improperly. Therefore, he failed to prove that 
his I compensation rate for temporary total disability was 
incorrect.
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The claim is hereby remanded to Employer's Insurance of 
Wausau for acceptance and the payment of compensation as 
required by law until closure is authorized pursuant to ORS 
656.268.

The denial issued by Consolidated Freightways on claim.ant's 
claim for aggravation is hereby affirmed.

Claimant's attorney is hereby granted, as a reasor.able 
attorney's fee for his services both at tiie hearing and before 
the Board on review, the sum of $600, payable by the Employers 
Insurance of Wausau pursuant to ORS 656.386.

ORDER #

WCB CASE NO. 78-5233 October 24, 1979

CARL E. DOTSON, CLAIMANT
John C. DeWenter, Claimant's Atty.
Keith D. Skelton-, Defense Atty,
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.

Claimant seeks reviev/ by the Board of the order of 
zhe Referee v/hich granted him an award equal to 80^ for 25'o 
unscheduled disability. Claimant contends he is permanenfly 
and totally disabled.

Claimant had been employed by Champion Interriacional 
as a fuller and bucker and on July 11, 1977 he strained his 
back cranking a chainsaw.

On October 7 , 1977 Dr. Degge reported claimant for 1:110 
past year had a history of cardiac arrhythmia for which he 
takes Digitalis and Quinadine. Upon physical exertion claim
ant experiences shortness of breath. Claimant’s present 
complaints were back pain radiating into his left buttock.
Dr. Degge diagnosed luxation of the lumbosacral facets and 
some osteoarthritis in the facets probably aggravated by 
the demands placed on his back as a logger. Claimant's 
treatment was conservative.

On October 31, 1977 Dr. Degge opined claimant could 
return to work but was in need of job placement into lighter 
work which would not place demands upon his back; claimant 
was liiTiited in prolonged lifting, bending or twisting. He 
released claimant for modified work.
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j Claimant was enrolled at the Disability Prevention 
Center on February 24, 1978, The vocational teams' concen
sus was that claimant was precluded from logging and..is now 
limited to medium work. Dr. Azavedo concluded that claimant':! 
impairment was slight.

i On June 30, 1978 the claim was closed by a Determina
tion Order which granted him an award of 32° for 10% unsched
uled I disability.

I

A chart note in the record dated November 1977 indi
cates that the claimant was terminated because the employe..;: 
felt-he was unable to perform his work due to heart and lung 
problems. The employer feared that claimant would have a 
heart attack. This decision was ultiinately reversed.

; On April 24, 1978 Dr. Bower reported that Dr. Hawn, 
a cardiologist, felt claimant's heart condition was transient 
in nature related to myocarditis which resolved and cj.aimar.t: 
was able to work without permanent disability.

Claimant testified he quit work on the date of injury, 
July 11, but returned and worked a couple of weeks, .ninalry 
guit'ting for good on October 17 , 1977 . Claimant testified 
he i'S to have heart valve repair surgery at the Veterans 
Hospital in March 1979.

After closure of the claim, vocational rehabilitation 
tried to :assist claimant, but he said he was moving to the 
state of Washington. The claimant did not move and he V7as 
to contact his counselor again after his surgery.

I

, Claimant testified his chief problems are his tack and 
his ibreathing. Claimant is 50 years of age and, aside from 
his I third grade education, he has had no formal education.
He had taken a vocational course in body and fender repair.

' ^ The Referee found that claimant had not met nis burden 
of proof that he was permanently and totally disabled. He 
further found the employer was not responsible for claimant's 
heart condition. The Referee commented about claima.'.t 
suffering a serious heart condition, returning to work full 
time, then suffering a minor back injury, is a fact situarion 
somewhat analogous to the fact situation in Weller v. Union 
Carbide Corp., 35 Or App 355.

The Board, on de novo review, concurs with tnr con
clusion reached by the Referee, however, finds that die facts 
of this case do not bring it under the rule enunciaced by the 
Court of Appeals in the Weller case (supra.).
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firmed.
The order of the Referee, dated April 17, 1973, is af-

ORDER m

WCB CASE NO. 78-9822 October 24, 1979

DONALD R. JACKSON, CLAIMANT 
Allen, Stortz, Barlow, Fox &

Susee, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.

The S.tate Accident Insurance Fund requests Board review 
of the Referee’s order which awarded claimant 128° for 40% 
for unscheduled low back disability.

At the hearing before the Referee the issue of claimar. ^' s 
eligibility for vocational rehabilitation services was dis
missed without prejudice to claimant in order to allow 
claimant to test the program. The sole issue before fhe 
Referee and now before the Board on aippeal is exrent of 
claimant's permanent disability.

Claimant was a 47-year-old back hoe operator who suffered 
a compensable injury to his back on September 27, 1977. 
Claimant was employed to dig a ditch in which concrete pipe 
v;as laid and claimant would frequently get off the bciCk hoe 
and assist a laborer in placing a pipe v/hich v;eighed approxi
mately 200 pounds into the ditch. While lifting one of 
these pipes claimant lost his footing and strained his back. 
Claimant kept on working until his pain increased to the 
extent that he v;as unable to return to work as a heavy 
equipment operator. Claimant has been evaluated by a number 
of doctors all of whom suggested conservative treatmient. Dr. 
Burr, an orthopedic surgeon, diagnosed chronic low back in
stability and felt that claimant was going to have to live 
with some discomfort. He did not recommend surgery and 
urged that claimant return to vjork within a week without 
limitations. This was in January 1978; claim.ant had not 
worked since November 1977.
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In May 1978 claimant was examined by Dr. Butler, an 
orthopedist, who also felt surgery v;as not necessary . and' wa;. 
of the opinion that claimant would be returned to his 
injury status within a few weeks. The only limitatior; he 
placed upon claimant's activities was heavy lifting. Dr.
Butler indicated that claimant's obesity was hindering nis 
attempts at rehabilitation and that claimant needed to 
exercise to strengthen his back.

Dr. Hardiman examined claimiant in September 1978 and 
felt that claimant's back sprain was chronic and had been 
stable for some time. He felt that claimant was likely to 
have somie discomforts through his lifetime and concluded 
that claimant's disability was minim.al.

The Referee found that prior to his industrial injury, 
claimant had never experienced problems with his back.
Claimant often worked a full day in heavy construction 
.trades c^nd then continued working on the v/eekends doingr 
yigorous work on his farm. He had installed a fence with 
hand tools and he had dug trenches and other types of similar 
work. Prior to his injury claimant v;as able to lift consider
able weight and had no difficulty 'moving the 200-pound pipes 
kt the time of his injury. The Referee found claiinanu was 
skilled in the operation on construction sites and than he 
also had skills in carpentry and had done some office work 
of an undisclosed type. •

On October 5, 1973 the Fund asked Dr. Davies, claimant's 
treating physician, if he agreed with Dr. Hardiman's report 
that claimant's back sprain was chronic but that his condition 
had been stable for some time and disability was m.inimal.
Dr. Davies replied that he did. Hov;ever, on October 27,
1978, Dr. Davies advised the Fund that claimant should noc 
return to his occupation as a construction worker.

The Referee found that claimant's back pain, according 
to claimant, varies from day to day and that he take's m.edica- 
tion regularly. Claimant is unable to do the same type of 
work around the farm that he previously was able to do and 
he must hire other people to do these jobs which include 
back hoe trenching for installation of a septic tank, const.ruc— 
tion of a barn or storage shed, and installation of insulation 
in the barn. The latter task is difficult for claimant 
because of the discomfort caused by lifting above his shoulders

The Referee found that claimant v;as completely fcrbidu.-.n 
from lifting articles from off the floor and that he keeps 
nothing in his cupboard below the counter in his homr.. He 
has limitations on walking, particularly on rough terrain, 
he cannot do any prolonged sitting and is required to shif;. 
from side to side in order to be comfortable.
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The Referee was convinced that claimant’s chronic low 
back pain rendered him unable to return to the heavy con
struction trade which was his primary occupation prior to 
the injury. The Referee found that it was understandable 
that claimant had believed that his condition was not chronic 
and that he would eventually be rehabilitated and than he 
v7ould be restored to his pre-injury status. The claimant 
had good use of his body in areas not involving his back and 
that there were many sedentary occupation's which he could 
perform either with his present skills or with some retrain
ing. Claimant had mental resources v/hich would be a strong 
asset in obtaining employment ,• however, he v/as no longer 
extremiely vigorous and robust as he had been prior to his 
injury.

The Referee concluded, based on all the evidence, that 
claimant had suffered 40% loss of wage earning capacity due 
to the injury.

He noted that claimant’s enrollment in an intensive job 
search program with the Field Services Division v.-as net such 
an "authorized program of vocational rehabilitation" as 
would place claimant v/ithin the provisions of ORS 656.268(2) , 
therefore, it was proper to rate claimant's extent of disabil
ity.

The Board, on de novo review, finds that the medical 
evidence does not support an award of 40.% of the maximum. 
Claimant's physical disability is minimal. The only evidence 
to the contrary is the subjective complaints of the claimant 
and the testimony of two of claimant's friends. Claimant 
does have considerable disabling pain, according 
unrefutted lay testimony and this disabling pain 
claimant from performing many of the tasks w'hich 
previously able to do. Therefore, claimant must 
for some loss of v/age earning capacity resulting from his 
industrial injury.

to the 
precludes 
he Wcus
be compensated

#

The Board concludes, after taking into considerate on 
claimant's minimal impairment, his intelligence and education, 
his capability of working at jobs other than heavy labcu, 
and his age, that claimant would be adequately corapensaued 
by an av/ard of 96® which represents 30% of the maximu:. 
allowable bv statute.

The Board agrees with the Referee that a job search 
program is not a vocational rehabilitation program, as co.ntem--

and it was therefore proper to rate 
permanent disabilitv.

plated in ORS 655.268(2) 
the extern: of claimant's

m
-102-



m

#

#

The order of the Referee, dated April 24, 19 79 , i.' 
'modified.

Claimant is awarded 96° for 30% of a maximuni of 320° 
unscheduled low back disability. This is in lieu of rhe 
award granted by the Referee's order which■in all other 
respects is affirmed.

’ ■ . ORDER

WCB CASE NO. 
WCB CASE NO.

79-6027
79-6516

October 24, 1979

WILLIAM VAN WINKLE, CLAIMANT 
Coons & Anderson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion.Order

Claimant suffered a compensable injury on February 14, 
19 7 2 which was accepted and the claim was closed. Clai.mant' 
agcj-ravation righus have expired.

Claimant requested that his claim be reopened on une 
grounds chat his condition had worsened- and on July 10, 1979 
tine Fund denied the request on the grounds - that a medic-..l 
report from Dr. Bert, dated May 25, 1979, indicated that a 
new incident had occurred on March 26, 1979 while claimant 
was working, for Cceanway Lumber in Deadwood, Oregon.

Claimant requested a hearing on this denial and also 
requested a hearing on the refusal of the Fund to contiLiiue 
to furnisii claimant medical care and treatment for condi tiono 
relating to his 1972 claim, pursuant to the provisions ORS 
656.245. Tiiese two requests have been consolidated for 
hearing on November 13, 1979 before Referee John F. Baker.

On October 1, 1979 claimant, by and through his ao^orney, 
requested the Board to exercise its own motion jurisdicsion 
and to remand -the request for own motion relief to the 
Hearings Division for the purpose of establishing a record 
upon which the Referee will be able to make some recommenda
tions to the Board. It was furuher requested tnat the request 
for own motion relief be held in connection with the hcjarinc 
on WCB Case No. 79-6027 which relates to the denial by the 
Fund, dared July 10, 1979, and WCB Case No. 79-6516 which 
relates to the de facto denial by the Fund of claimianr's 
request for further medical care and treatm.ent pursuanr to 
the provisions of ORS 656-245.
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The request for own motion relief .was supported by 
certain medical documents as well as correspondence uxchanpv.'d 
between claimant's attorney and members of the Workersm 
Compensation Departmeht and the Hearings Division of the 
Workers' Compensation Board; copies of all corresponderice 
were furnished to the Fund's Legal Services in Eugene. On 
October 5, 19,79 the Board also furnished copies of cldi.mant ’ s 
applicauion for own motion relief and the documents ctttached 
thereto to the Fund's Salem Legal Services, stating tliat 
claimant had asked for an expedited hearing on all matters 
involved.

On October 16, 1979 the Fund's Salem office responded 
to the Board's letter, stating that it was not opposed to 
the Board remanding' the matter to its Hearings Division to 
clarify the record. The response stated that the medical 
report of May 25, 1979 originally submLitted in Claim 7.'o.
C 55400 7 appeared to clearly indicate a new injury or. March • 
26 , 19 79 but when a new claim was filed the statemen:. i.m the 
Form 801 indicated a gradual onset of symptoms from'October 
1978 which apparently indicated there had been an aggravation 
of claim.ant's condition.

The Board, after giving full consideration to fte 
documents submiitted to it, concludes. that it would be rn the 
best interests of all parties to remand the request roe own 
motion relief received by the claimant to its Hearinc.e-; 
Division with instructions that said request be set for 
hearing at the' same timiG that the issue of vhether claimant 
suffered an aggravation of an old injury or sustainec a new 
injury on March 26, 19 79 is set.

Upon conclusion of tlae hearing, the Referee shall caus^- 
a transcript of the proceeding to be prepared and a copy 
submitted to the Board together with the Referee's recom.menda- 
tions v/ith respect to claimant's request for own miotion anl 
the Referee shall also enter his own appropriate Opinion and 
Order with regard to the other issues.

Entered at Salem, Oregon and copies mailed to:

'■■/illiam Van Winkle, 13811 Stage Coach Rd. , Swisshome, OR 974S0 
3oons & Ande.rson, Attorneys, 101 E. Broadway, Eugene, OR 97401 
Dceanway Lumber, P.O. Box 111, Deadv^ood, OR 97430 
Siuslaw Valley Veneer, P.O. Box 5, Swisshome, OR-97480 
State Accident Insurance Fund, Legal Services, 400 S'E High, Su

OR 97312

#
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WCB
WCB

CASE
CASE

NO.
NO.

78-8437
78-8438

October 25, 1979

FERRIL COLLINS, CLAIMANT 
Bloom, Ruben, Marandas, Berg, Sly 

& Barnett, Claimant's Attys.
SAIF, Legal Services,' Defense Atty. 
Order On Remand

On April 17, 1979 the Referee entered his Opinior. and 
Order in .the above entitled matter. The Fund requested 
Board review and the claimant cross-requested Board review. 
At the present time, the Board has not reviev7ed this case,
however, briefs have been received from both the Fund 
the claimant.

.nd

On October 17 , 19 79 a motion to consider nev/ evidence 
was received from claimant, by and through one of his at
torneys. The motion requests that the Board consider ne-w 
evidence in support of the Referee's Opinion and Order ctnd 
rem.and the claim for the receipt' of such evidence not obtairuib.i. 
at.the time of the hearing, i.e.. Orthopaedic Consultanrs 
repo.rt, da'ted September 19, 1979 . The repoirt v/as abtached to 
the motion and made a part thereof. The motion was also 
supported by the affidavit signed by claimant’s attorney.

The Board, after considering the affidavit in support 
of the motion, concludes that the report of the Orthopaedic 
Consultants dated September 19, 1979 , which obviously v/as 
not available at the time of the hearing, should be made a 
part of the record'in order to provide the Board with a 
complete record. Therefore, the above entitled matter 
should be remanded to Referee Ail with instructions to allovj 
the report from the Orthopaedic Consultants, dated September 
19, 1979, v/hich was based upon an examination of claimiant 
ordered by the Fund, to be introduced irito the record.

It will not be necessary to convent a hearing. Referee 
Ail, after considering the report from the Orthopaedic 
Consultants, shall enter an amended Opinion and Order or re
enter his former Opinion and Order. ' Either or both parties 
shall have the right to ctppeal either the amended Opinion 
and Order or the republished Opinion and Order.

IT IS SO ORDERED.
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NANCY L. GRANQUIST, CLAIMANT 
Arnold D. Southwell, Claimant's Atty 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

WCB CASE NO. 78-7497 October 25, 1979 m

Reviev/ed by Board Members Wilson and McCallister.

The State Accident Insurance Fund requests review by 
the Board of the Referee's order which reversed its denial 
dated September 30, 1978 of claimant's claim for an occupa
tional disease involving the right arm and- right shoulder 
and remanded that claimi to it for acceptance and payment of 
compensation as provided by law until -the claim was closed 
pursuant to ORS 656.268.

The issue is compensability of a claim for occupational 
disease .

Claimtant was hired in May 19 7 3. to do bookkeeping and 
clerical v/ork,. In July 1975 claimant terminated her employ
ment. On May 2, 1978 claimant filed a claim of an occupa
tional disease, contending that she had suffered an onset of 
right arm and right shoulder problem in July 1974. She 
stated on her claim that this was caused because : ”As
secretary and bookkeeper I was required to write out by hand 
numerous carbon copy forms; peg board accounting system 
using carbon or NCR paper; requiring heavy pressure by • 
writing arm. eight (8) hours per day". Claimant has sustained 
no -cimie loss during her employment and she has paid her own 
medical bills.

During the time claimant worked for the emtployer rhe 
general work duties and physical acts required of clai'imant 
did not change, only the intensity of the v/ork in July 1974. 
Claimant testified that in the summer of 1974 her v/ork as 
bookkeeper did require to put m>ore than the usual amounc of 
strain on her right shoulder and that she was hurrying to 
get all of her work finished before going on vacation.

During this vacation she had occasional pain in the shouldci.'. 
After she returned to work she saw Dr. Donkle who diag;';Osed 
bursitis and possible synovitis of the shoulder and gave he. 
some medication and heat treatment.’ The x-rays were negative. 
Claimant told Dr. Donkle she had a heavy work load includin-:; 
a great deal of posting and that after a long day she noticed 
increased symptoms in her right shoulder area.
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Claimant terminated her employment with the employer in
119 75 and worked for the Union 
jand including .February 19 77.

^ 4-w

Pacific from Augusi 19 
She suffered no time 1

:o
IOCS

'during this emolovmenu. Union Pacific laid her off and 
ithereafter claimant drew unemployment compensation for 
approximately a year.

Near the termination of the unemployment comipensai:ion • 
payments claimant sought advice from Dr. Vessely about the 
■possibility of- relating her shoulder problem to an on-rhe- 
job in j u.ry' occurring in 1974. Dr. Grimwood, claimant's 
family physician, had referred her to Dr. Vessely who- suggesco! 
the possibility of an occupational disease. He found calcific 
tendinitis, right shoulder, - chronic and said he felt that 
Laimant had chronic tendinitis of the rotator cuff of the 

shoulder. His major concern was the cause of her shoulder, 
ipain and whether the work activity was involved. He found 
it interesting that claimant had had no trouble v/ith 'ner 
shoulder prior to July 1974 when she described the heavy 
activities which she was required to do. The cliiimant .felt 
the unusually heavy activities were the cause of her present 
pain.

Dr. Vessely felt it would be v/orthv/hile to obtain the 
records from the initial treating physician and expressed 
his opinion that it would be entiredy possible for the v;ork 
activities.she described to bring on an onset of calcific 
tendinitis. Hov/ever, at that time is was very difficult for 
him to be certain because he v/as dealing with the claimant 
in 19 78 and' the onset of her problems, according to ciaimiant, 
was in 1974.

The panel of physicians at the Orthopaedic Consultants, 
in their report of August 30, 1978, diagnosed chronic subacrom
ial bursitis, right shoulder, by history and functional 
overlay. They felt claimant's, condition was really saationary 
but since she had not had any injection of novacaine or 
cortisone into the'points of tenderness of the right shoulder 
they suggested it should be done by -Dr. Vessely. They 
stated that the relationship of claimant's condition to her 
job was quesrionable .

On September 20, 1978 the Fund denied claimant's 

The Referee found that 'the claim was tim.elv filer

■laiia -

occupational disease. Dr. Vessely's opin, 
was given to the claimant on March 1, 1978. 
claimant that she was suffering from an occupat. 
Claimant's claim was filed on May 2, 1978.

.on on caus^itioi; 
He informed

.oiial uiseaS'
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The Referee found that despite the fact that claimant 
had suffered no time loss while' working for the employer or 
when she worked for Union Pacific, the history of the case 
given' by claimant and her witnesses and the opinion of Dr. 
Vessely on medical causation convinced him that claimant's 
right armi and shoulder problems were both medically and 
legally caused by her work. He quoted Dr. Vessely as stating, 
"My opinion is that it wpuld be entirely possible for uhe 
v/ork activity she described to bring on the onset of the 
calcific tendinitis" (underlining for emphasis). He felt 
that the use of the word "possible" did not preclude a 
finding of probability.

He found that claimant's testimony that she had no 
problems prior to July 1974 was unrefuted and the evidence 
established to his satisfaction that-the job activities 
caused the occupational disease. He set aside the denial by 
the Fund and remanded the claim to it; he also awarded 
claimant's attorney a fee of $750 for prevailing on a rejected 
claim but found no basis for the assessment of oenalties.

noAfter de novo review, the Board finds that there is 
medical evidence in the record to establish the medical 
causation factor which is necessary before the claim can be 
allowed. The only evidence relating 'the occupational di
sease to claimant's work activities' is Dr. Vessely's report 
and although he specifically sta'tes in his opinion that it 
would be entirely "po.ssible" for the work activities to 
bring on the onset of her problems, he continued on, stating

m
:hat he felt that it would' be worthwhile to obtain the
records from the initial treating physician so that he could 
m.ake a- determination. Dr. Vessely never received those 
records. ■

The Referee apparently believes that Dr. Vessely's 
statement that it was possible for claimant's work activi-tie: 
to bring on the onset of calcific tendini'tis hcis the same 
effect as if he had said it was probable from a medical

standpoint that it caused claimant's problems. Probable and 
possible are not synonomous. The IzivJ states that in order 
for a claimant to be able to sustain a claim for injuries 
claimant must show some medical evidence that based on a 
reasonable medical probability the injury was caused by the 
/;ork activity. Although medical causation is normally a 
question of fact-for the trier of fact to determine, neverth; 
less, there still has to be some evidence in the record from 
vhich the trier of fact can make his decision.
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ihe Orthopaedic Consultants' report indicates the- w n (?! i. C; e 1
tlie injury was related to claimant's job was a questionable
one and that arguments could be made that it was and argu
ments could be m.ade that it wasn't. This is a stacement, 
not an opinion, but it does indicate that the panel of 
physicians who examiined claimiant at the Orthopaedic Consul
tants did not reel v;ith any degree of medical probability 
that it wae work related. '

: te o 
'Gupa-

The. Board concludes that the Referee has s’obstit 
his own judgment regarding the probability that the o< 
tional disease was work related and in the absence of medical 
evidence to support such a finding,, it cannot be m.ade. The 
denial of claimiant's claim: bv the Fund was a proper denial.

orde:

The order of the Referee, dated 
reversed. - ■ '

harch 26 , 19 /9 , i.

?he denial of the S ;e Accic.eni: nsurance came a
September 20, 19/8, is approved.

WCB CASE NO. 78-1883 October 25, 1979

DOROTHY HIGGINS, CLAir-lANT 
Reiter, Bricker, Zakovics &

Querin, ciairaant's Attys.
Gearing, Landis & Aebi, Defense Attys. 
Order

On April 20, 19 79 the Referee entered his Opinio.-- and 
Order in the above entitled miatter and on Nay 16, 197;v che 
em;Ployer requested Board review of the Referee's OpiniC'n a
Order.

iurnished to the Board and to 
■ ^ --1 1

A transcript was
parties and a schedule ot tiling oriels was torv/aroea 
parties which indicated all briefs v;ere to be filed 
than October 15, 1979.

- O ^1 * crlater

On duly 13, 1979 the em.ployer, , by and through their 
attorney's mioved the Board for an order to supplement one 
record on review to include an eight-page report froi' Or. G. 
L. Swift, dated' June 20 ,. 1979 , stating that saic report was 
not available"at the timu of the hearinc.
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On SeptemiDer 26, 19 79 the claimant, by and throuph his 
attorney, filed a memorandum in opposition to the employer's 
motion to supplement the 'record. The memorandum statea thao 
tlie medical report was a summary of claimant's medical 
treatment .from August 7, .1974 through June 14, 19 79 and tha- 
all of the information contained thereon wi'th the exception 
of a single paragraph on page seven which described an 
examination on June 14, 1979 would have been available to 
the carrier prior to the hearing. Furthermore, claimant's 
treating physician, Dr. Swift, would have been available to 
the carrier for deposition had it requested one.

The Board, after giving•consideration to the motion 
memorandum-sin opposition thereto, finds there is no.

and
the memorand
justification to supplement the record with the narrative 
report from. Dr. Swift dated June 20, 1979 . liowever, because 
of the passage of time, the Board believes that the schedule 
for the filing of briefs should be revised to allow the 
parties to file their respective briefs.

m

ORDEB

The motion to supplement the record in the above en
titled matter which v;as made by the employer is hereby 
denied.

The appellant-employer is granted 15 days fromi tne date 
of this order within which to file his brief and the re
spondent-claimant is granted 15 days from the date he re-’ 
ceives a copy of the appellant-employer's brief withir. whicri 
to respond. There will be no reply brief allowed.

WCB CASE NO. 78-377
JEWEL E. MURNANE, CLAIMANT 
Keane, Harper, Pearlman & Copeland, 
Claimant’s Attys.

Tooze, Kerr, Peterson, Marshall 
& Shenker, Defense Attys.

Request for Review by Claimant

October 25, 1979

Reviewed by Board Members Wilson, Phillips and McCal- 
Lister,

Claimant seeks Board review of the Referee's oraer which 
affirmed the carrier's denial of her claim for a pulmonary 
sondi tion.
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The majority of the Board, after de novo review, affirivs 
and adopts the Opinion and Order of the Referee, a copy of 
which is attached hereto and, by this reference, is .made a 
oart hereof.

ORDER

The order of the Referee, dated February 7, 1979, is 
af firmed.

Board Member Phillips dissents as follows:

I respectfully dissent from the opinion of the majority 
or the Board.

Dr. Sarr.ple's opinion, in my mind, is the more persuasix'e 
?:s it is based upon tangible laboratory riicroscopic analysis. 
Unlike Dr. Tuny, Dr. Samiole reviewed the microscopic slides 
|from claimant's lung biopsy which showed the presence of 
multinucleated giant cells and eosinophilis and based upon
jthis discovery, both Dr. Samiple and the pathologist, Dr. 
Soecht, made a firm diacinosis of 'hypersensitivity pneumonitis.

This diagnosis is proven even further by Dr. Saddoris' 
and Dr. Sample''-s reporting that contin'uing exposure-to the 
'srimuli in hypersensitivity pneum.onitis is not essential for 
he progression of this disease. This fits claimiant's 
clinical picture. The diagnosis is further confirmed by the 
fact that treatment for hypersensitivity pneumionitis is 
sreroid injections which alleviate the sym.ptomatolocy, as ■ 
they did in claimiant's case.

Dr. Samiple testified that there was no doubt 'whatsoever 
of claimant's diagnosis and her work exposure as being a mater 
ial contributing factor to her disease. This opinion w^as 
not based on things being incidental, but v;as based on clear 
pathological objective clinical findings and of this, Dr. 
Sample was certain. Dr. Samiple felt the dust particles.at 
claimant' s ■ place of employment from the remiodeling was just 
the type of antigen to cause claimant's condition and this 
w'as, in his opinion, far more tlian speculation even though 
the antigen had no namie.

Dr.^TMay, on the other hand, never saw the lung 
biopsy Slides and just unequivocally disagrees with "'the 
pathologist's diagnosis. Further, br. Tuny examined 
claimant wnen she v/as on the steroid treatment and never 
saw her when her symptoms were severe.

For the above reasons, I find tiie weight of the m.ed- 
iccil opinj_on evidence makes this claim comipensable, and 
v/ould so find, reversing the decision of the Referee.
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October 25, 1979

BERTHA WHEELER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Newhouse, Foss, Whitty & Roess, 

Defense Attys.
Request for Review by Employer 
Cross-request by Claimant

WCB CASE NO. 78-7991

Reviewed by Board Members Phillips and McCaliister.

The employer seeks review by the Board of tne ord>.-.r 
of the Referee v;hich granted claimant 128° for 40% unsched
uled disabiiiuy. Claimant cross-requests review ccntendi/.g 
the award granted was inadequate.

Claimant was employed as a laborer for Weyerhaeuser 
and on August 28, 1975 she was stacking lumber for grading 
inspection and strained her back.

m

Dr. Cox initially diagnosed lumbar strain and on 
September 10 Dr. Bert found complainus of low back, i.eck 
and left arm pain. He' suspected a lumbar disc and possible 
cervical sprain. The treatment was conservative.

Dr. Serbu examiined claimant and reported on October 
24, 1975 that the neurological examination was negative and 
the doctor felt claimant's problem was anxiety reacuion.
He found nothing to substantiate her subjective symptoms 
and he felt that the best therapeutic aide was a return to 
work.

On December 23, 1975.Dr. Bert found claimant's conci- 
tion medically stationary; claimant was precluded from her 
regular work but could return to light work on a trial basis.

Claimant returned to work for the employer on January 
5 , 1976 sweeping floors and was .doing fine when the foreman har’ 
her shovel wet sawdust and she began to be symptomatic and 
went home. Claimant has not worked since.

Claiuiant returned to see Dr. Bert on January 5 and he 
found her condition stationary.

A Determination Order of Marcn 15, 1976 granted 
claimiant an award of 32° for 10% unscheduled disabi-^xty.

Claimant's symptoms continued and progressed and 
she underwent physical therapy. On Ap.ril 16, 1976 an 
Interim Order set aside the Determilnation Order as jiaimant 
v/as vocationally handicapped. Claimant commenced school 
to become a seamstress.
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On June 2, 1976 a Determination Order grantee 
claimant 48° for 15% unscheduled disability.

On July 11, 197S Dr. Bert reported that on July 10 
claimant came to see him again after an- absence of 1-1/2 
years. ' The diagnosis was SI joint degeneration, and he 
could not rule out the possibility claimant had psoriatic 
arthritis. Dr. Bert opined claimant had moderaite impair
ment on the basis of continuing pain. Her condition was 
stationary with the pain level unchanged in 1-1/2 years.

The defendant's attorney wrote to Dr. Bert for a 
clarification of his July 11. letter. Dr. Bert responded 
that the-etiology of psoriatic arthritis was not well known, 
but that he could state with certainty it was not trauma 
related. He did feel that claimant's current syraptoms are 
the result of SI joint degeneration, and felt it was diffi
cult to be able to state that a strain 1-1/2 years ago, whi',:h 
was medically stationary, had any relationship to alaimana's 
current problems. There never was any neurological deficit 
and claimant was worse now than 1-1/2 years ago but it was 
difficult to relate it to trauma.

Claimant testified that she can only sit and stand 
for 30 minutes; she could walk one mile. Weyerhaeuser 
never responded to her request for light employment.

Claimant is 37.years old and has an 8th grade educa
tion with past work experience as a waitress, plywood work and 
work in sawmills.

/

The Referee found, considering claimant's age, educa
tion, training and experience and her preclusion from heavy 
v7ork, that she was entitled to an award of 40% unscheduled 
disability for her loss of wage earning capacity.

The Board finds that the medical evidence indicate.s 
that claimant's present problems 'are a result of degeneration 
of SI joints and are not the residuals from her industrial 
injury. Based upon the medical reports, the Board finds 
claimant is precluded from all heavy labor occupations but 
is capable of gainful employment, although not v;ell moti
vated to seek employment.

The Board concludes that claimant would be a.jcquately 
compensated for the residuals of her industrial injury and 
her loss of v;age earning capacity, by an av;ard of 80° for 
25% unscheduled disability.
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ORDER
The order of the Referee, dated April 27, 197is mod-

ified.

Claimant is granted an award of 80° for 25% ensche.njJ ed 
disability. This award is in lieu of that award granted by 
the Referee in his order which, in all other respeccs, is affirmed

WCB CASE NO 78-3619 October 26, 1979

RICHARD D. MATTHEWS, CLAIMANT 
Jack Ofelt, Jr., Claimant's Atty.
John L. Klor, Employer's Atty.
Stipulation And Order

IT IS HEREBY STIPULATED by and between Richard D. 
Matthews, Claimant, by and through his attorney, Jack Ofelt, Jr., 
and Rodda Paint Company,'employer, by and through its insurer,
EBI Companies, by and through John L. Klor of their attorneys, 
that claimant suffered an injury to his back on September 12,
1977 either as a result of occupational disease or accidental 
injury. Determination Orders issued on April 24, 1978 and May 
17, 1978 awarding claimant no permanent partial disability. On 
May 25, 1979, Referee Nathan J. Ail, Referee, issued his Opinion 
and Order which awarded 20% unscheduled disability equal to 64 
degrees for injury to claimant's back and additional temporary 
total disability, from October 9, 1977 through June 6, 1973.
The employer was dissatisfied with this Opinion and Order and 
filed a timely appeal.

IT IS HEREBY STIPULATED AND AGREED that the appeal 
of employer be compromised and settled subject to the Workers' 
Compensation Board approving claimant's waiver of $1,000, cur
rently owing as a result of this Opinion and Order as a reduction 
of the amount of T.T., D. awarded. In consideration for this award, 
employer agrees to dismiss its appeal presently before the Board.

SETTLEMENT APPROVED AND EMPLOYER'S APPEAL TO THE WORKERS' 
COMPENSATION BOARD IS DISMISSED WITH PREJUDICE.

#

#
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October 30, 1979

FRANKLIN D. BARNETTE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

CLAIM NO. GC 49505

Claimant suffered a compensable injury to hi 
November 21, 1966. The claim was closed on Janua 
as a "medical-only". It was reopened on April 26, 
chronic lumbar strain and again closed on April 1 
with an award of compensation for temporary total 
from April 29 , 1968 to Noveiriber 1, 196 8 and compe 
unscheduled disability equal to 10% loss of an ar 
ation. The aggravation rights would commence to 
April 18, 1969.

s bac 
ry 10 
19 6 8' 

8, 19 
disa 

nsci ti 
ra by 
run o

iC on 
, 1967 
for 

69
bility 
on for 
s e o a r—

The claim was again reopened on August 17, 1969 and a 
fusion was performed from L4 to the sacrum; on Noveraber 17, 
1970 a re-fusion was performed and on March 20, 1972 a 
subsequent fusion.

A Determination Order, dated April 20, 1973
to-

granted 
: a 1 d i s abclaimant additional compensation for temporary 

and temporary partial disability and an additional awa: 
equal to 20% unscheduled disability fox' the low' back.

-li
■d

The claim was reopened on June 3, 19 7 7 and clai.'iUnt v/as 
hospitalized for traction and a comnression fracture of Ll 
was found. Claimant returned to light duty on Septeimer 10, 
1977, however, on June 1, 1978 exploratory spinal surgery 
with decompressive fusion and removal of scar tissue v/as 
performed.

On January 8, 19 79 claim.ant was referred by the Orthopae
dic Consultants to the Pain Clinic but claimant did not 
respond to the apointrnent letter.

On September 10, 1979 Dr. Grewe reported that claimant 
had seen Dr. Logan a few weeks previously and had a local 
injection with benefits for several weeks thereafter. Dr. 
Grewe stated he had a note from Nor-fhwest Pain Center regard
ing claimant's applica'tion fox' admission. The claim-ant said 
he, had not pursued this because he questioned the value of 
the treatment. Dr. Grewe told him th^st he thought it would 
be a good opportunity to make some cjains in 
residual pains. He stated that if claimant ;
go the Pain Clinic, 'then he felt that his condition could be 
considered as stationary.

de aiin o with his 
id not v/ish to .
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Claimant denies any difficulty with his hernia repair 
and Dr. Grewe stated- that when he saw claimant on June 4,
1979 he suggested that'he be considered stationary as of 
June 2, 1979 which was one year following his laminectomy- 
lecompression. I-Ie felt that claimant's status at the present 
time was one of maintenance and not of curative nature.

%

The Fund requested a closing evaluation and the Evalua
tion Division of the Workers' Com.pensation Departiiient recom
mended that claimant be granted compensation for temporary 
total disability from June 3, 1977 through September 9, 1977 
and from June 1, 1978 through June 2 , 1979 and granted 
additional compensation equal to 15% unscheduled disability, 
giving -claimant a total award for unscheduled disability 
aqual to 45% loss of an arm by separation.

The Board concurs only in part with this recommendation

The last report was Dr. Grewe's chart note, dated 
Deptember 10, 1979, wherein he indicated that he had rocom- 
Tiended claimant apply for admission at Northwest Pain Center, 
rhere is no evaluation of claimant's impairment or disability 
rade by Dr. Grewe, therefore, the Board concludes that 
sompensation for time loss be terminated as recommended but 
that any additional award for permanent partial disability 
De held in abeyance until one miore effort is made to get 
claimant into the Pain Center. €

When claimant enters the Pain Center, compensation for 
temporary total disability will then be payable.

If claimant goes to the Pain Center, the Board undouotedly 
vill have some up-to-date reports to consider. However, if 
claim.ant refuses again to go to the Pain Center, then the 
carrier shall submit evidence on claimant's present loss of 
earning capacity and a determiination will be made with 
respect to claimant's extent of permanent partial disability.

ORDER
Claim.ant is awarded compensation for temporary total 

disability from June 3, 1977 through September 9, 1977 and 
from June 1, 1978 through' June 2, 1979. Upon claimiant's 
admussion to the Northwest Pain Center, compensation for 
temporary total disability shall commence as of that date 
and continue until claimant's condition is found to be 
medically stationary at which time a determination will be 
made on claimant's extent of permanent partial disabiliuy.

m
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WCB CASE NO 78-5585 October 30, 1979
VASIL B. CAM, CLAIMANT
Dean C. Worst, Claimant's Atty.
•Souther, Spaulding, Kinsey,

Williamson & Schwabe, Defense Attys.
Request for Review by Employer 
Cross-request by Claimant

Reviewed by Board Members Wilson and Phillips.
The employer requests Board review of the Referee's 

order which increased claimant's■award to.192° for 60% 
unscheduled disability, contending the increased'award was 
excessive. The claimant cross-requests review by the Board 
of 
an

the Referee's order, contending that he was entitled to 
award for permanent total disability.
.Claimant was a 33-year-old set-up man when he sustained ■ 

compensable injury to his lov; back on November 23, 1976. 
Claimant was pushing a four-stick truck when the load started 
to slip and he injured his back trying to support the load 
and prevent, it from falling on his leg and foot.

Dr.-Duff, an orthopedic physician, first saw claimant 
on November 30, 1976 and has continued to be his treating 
physician. On December 17, 1976 Dr. Duff performed a lumbar 
laminectomy and disc'excision. Claimant's recovery was excellent insofar as the sciatic nerve involvement but, 
according to Dr. Duff, claimant still had a persistently 
painful back with some limitation of motion which was aggra
vated by heavy physical exertion.

On August 15, 1977, at the request of the carrier, 
claimant was examined by Dr. Spady, an orthopedic surgeon. 
Claimant appeared to have considerable nerve irritation and 
nerve root tension; Dr. Spady also.felt that there might be 
considerable functional overlay to claimant's pain -response. He| did not think claimant was a good candidate to return to 
the type of work he had previously been doing, stating that if| he was not able to be trained for a light type work,then 
his employment opportunities in the future would be very sekree.

Claimant signed a form on August 
did not want vocational assistance at

31, 1977 stating he- 
that time.' Claimant V

said he would wait and see what happened to his back. In 
September 1977 claimant was enrolled at the Callahan Center 
and upon release from the Center, Dr. Loeb, a psychologist, 
reported that the consensus opinion of the vocational team 
which* evaluated claimant was' that claimant should attempt a 
trial work period with -his former employer.
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In November 1977 claimant received some chiropractic 
treatment which-Dr. "Duff later reported only made claimant’s 
back more painful. The claimant's employer.was very eager 
to have claimant back at work and a .representative of the 
employer’s carrier went to the premises of the employer and 
took moving pictures of what was represented to him as the 
modified job which the employer was willing to offer claimant 
The film was shown to Dr. Duff who, ' on March 24 , 19 7.8,. 
reported to the carrier that he felt claimant v;as fully able 
vto undertake the modified job outlined in the film and he 
released claimant for this work effective 'March-23-, 1978.
He felt that claimant's condition was medically stationary.

On March 22, 1978 Dr. Duff saw claimant who. reported to 
him that he had no intention of returning to work for his 
former employer and that he was going to pursue his farming 
activities and also try some carpentry work with his brother. 
Dr. Duff said that claimant told him he was physically 
capable of returning to work and he was aware that his 
disability payments would cease at that time.

On May 31, 1978 Dr. Duff again examined claimant who 
had remained se_lf-employed as a farmer. Claimant • continued 
to have rather chronic symptoms of moderate severity of pain 
,in the lower back but no significant radiation in the lower 
extremities. He was taking pain medication and was quite 
active on' the farm. Dr. Duff reported claimant would get 
pain quite severely after about 'two hours sitting on a • 
tractor or in a car and that he v/ould continue' to have

to moderate lower back disabity. He placed 
of no more than 25 pounds on a repetitive basis 
at any time,, no bending of the trunk more than 
occasions per hour and no sitting or standing 
-30 minutes in any one position at any one

chronic mild 
restrictions 
or 50 pounds 
two or three 
for more than
time.

Dr. Duff stated .tliat claimant could not resume the' 
same work or work the prolonged hours that he had been doing 
prior to his industrial injury; these restrictions were

permanent and, in Dr. Duff's .opinion,' co'nstituted a moderately 
severe disability•in terms of claimant's future work activi
ties . . ■ ■ . ■ .

m

On June 29, 1978 the claim was closed by a Determination 
Order which granted claimant compensation equal to 48”' for 
15% of the maximum allowable by statute for unscheduled dis
ability .

■ In September 1978 claimant was involved in an automobile, 
accident and'was again seen by Dr. Duff, who diagnosed .acute 
cervical strain and aggravation of.'pre-existing lum.bar.disc 
disease. He later stated that claimant's back symptoms 
seemed' to be’ settling back to the;L.r; pre-injury level and 
that claimant could resume his usual activities.
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The claimant is a 35-year-old man of Turkish 'descent.
He‘Speaks Turkish, Russian and English; the latter he does 
.not speak fluently. ' He has had no formal education and the 
only English that he is able to write is his name/ address 
and some numbers and names of furniture which he had learned 
while'working on his job.

•Prior to coming to the United States in 1965 claimant's • 
only.work -experience was fishing. After his arrival in this 
cpuntryj, claimant worked for a plywood company and since 1966 
was employed'at Barker Manufacturing Company, the employer 
in this case. • Claimant's primary job was making sample 
furniture which involved operating machines such as a shaper, table s'aw, band saw, drill and a router. The job required 
claimant to stand on his feet all day and to do substantial 
bending. After the injury claimant was offered the modified 
■jpb mentioned previously but- he declined to take,'it even 
.though he was told that there would be a cot provided for 
him so that he would be able to lie down when he wished and 
that any lifting or physical labor would be done, by others.' Claimant stated that he declined the job primarily because 
•he did |not feel that he 'could perform all the tasks by 
himself and he was not the type of person.who would lie on a 
cpt during working hours.

Claimant contends that he is permanently and totally disable'd, however, the-Referee found that he was 'not. She 
-did fin'd that the medical evidence indicated that claim.ant 
was precluded from performing any work activity which .required

lifting, bending or prolonged sitting or standing and that Dr. Duf!f had described claimant's permanent impairment as 
moderately severe. Taking into consideration the physical 
impairment, and the limitations imposed as a result thereof, claimanjt's age, education, work background and training 
potential, the Referee concluded that'he was entitled to 
more than 15% of the maximum to compensate him for his loss 
of wage earning capacity. She increased that award to 60%.

-119-



• ■ The Board, on de novo review, does not find that the 
limitations which Dr. Duff placed on claimant's .work activities 
were so substantial' as to justify the award-granted by-the 
Referee. , The evidence also indicates that claimant does . 
not, at all times, comply with these limitations. The •• 
evidence indicates that claimant was offered a modified job 
at the employer's and that his own treating physician, after 
viewing the video tape .which showed the duties of -the job 
which the! employer had. offered claimant, reported that 
claimant was fully able to do the - job and he released claimant 
for’that type of work effective March 23, 1978. -However, the. 
day' before the, release of claimant to do that modified ■'job ' 
claiman-t informed his treating physician that he had no ■ .
.intention of returning to work for his, employer and he-, was' 
going to continue to farm and possibly do some•carpentry 
work with his brother.

The evidence indicates that claimant did continue to 
work as a farmer for most of the time after -he had. been - • - . 
released'.by Dr. buff. He also worked in June 1978 with his 
brother .building cabinets. This work required the use of-a 
table saw, band saw and a router and claimant' was'• able to- 
work five to six hours,.a day for^three weeks before he found 
the work tod heavy for him and caused him substantial back ■- 
pain. The following month,' claimant worked for his father 
doing, upholstery work, although he testified that his wife 
helped him with any .lifting' that was required and did the 
sewing. . He also tes.tified that he did not feel that he . 
could have performed the work•by himself but he did'work- 
five to five-and-a-half hours a day two or three days a .week 
at. that type of work. Claimant stated that he left'the job. 
because-of th.e automobile, accident in September 1978. Had ’
,it not been for the accident he would have still.been doing 
that type of work. . .

The Board concludes that-claimant has been precluded 
from a rather large segment of the labor market, however, in 
•view of the medical evidence and the evidence of claimant's -• 
work.activities-after his injury and taking into’consideration

#

his disinclination to accept the modified job which the ’ 
employer offered to him, concludes that .claimant ’would be 
adequately compensated for his loss with an award.equal,to 
40 % of ..the maximum. ’• ‘

■ . . ORDER
The Referee's order, dated February 6, 1979, as amended 

on March 8,'- 19 79 , i's modified.
Claimant is awarded 128° of a maximum of 320° for 40% 

unscheduled back disability. This award is in lieu of the 
award made by the Referee’s order which in all other respects 
is' -affirmed.
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SAIF CLAIM NO. D3544 October 30, 1979
JOSEIJH R. DONALDSON, CLAIMJi.NT
Anderson, Fulton, Lavis & Van Theil,

Claimant's Attys.SAIF,[ Legal Services, Defense Atty,.
Own Motion Order

Claimant has requested the Fund to reopen his claim for 
additional time loss benefits resulting from surgery performed 
on September 25, 1979.

Claimant had sustained a compensable injury :o his .eft
leg and upper back on January 28,' 1974. His claim was first 
closed on March 27, 1974 and his aggravation rights have 
expired; therefore, the Fund referred claimant's request to 
the Board for reopening under its own motion jurisdicuion.

Claimaht presently has requested Board reviev/ of a 
Referee's order dated May 31, 1979, however,, the only issue 
before the Board on review is extent of permanent disabiliry. 
The surgery performed on September 25, 1979 was for the 
removal of a Harrington rod and is directly related to
claimant's 1974 industrial injury. The Fund has no 
to claimant's request for,own motion reopening.

OD :tion

The Board, after thorough consideration of the evidence 
before it, concludes that claimant-'s claim should be reopened 
as o|f September 24, 1979 , the date cJ.aim.ant v;as admitted to 
the hospital, and until closed pursuant to CRS 656.27S.

Claimant's attorney should be granted as a reasoiiable 
attorney's fee a sum equal to 25% of the increased, com.pensa- 
tionj for temporary total disability granted by this order, 
payable out of said compensation as paid, not to exceed 
$750.

IT IS SO ORDERED.
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WCB CASE NO 78-1383 October 30, 1979
MARGARET JOHNSON, CLAIMANT 
:arney, Probst & Cornelius, 
Claimant's Attys.

'eith D. Skelton, Defense Atty. 
)rder Awarding Attorney's Fees

On October 18, 1979 the Board issued its Order on 
Review in the above entitled matter which affirmed and 
adopted as its own the Opinion and Order of the Referee 
3ated March 12, 1979. However, at that time the Board had 
lot been provided with a copy of an attorney fee agreement 
letween claimant and his attorney and, therefore, no at- 
:o.rney's fee was granted either at the Hearing level or 
Board review level.

On October 25, 1979 the Board received from claimant's 
ittorney, fldward C. Olson, a copy of the attorney's fee 
igreement which had been sicfned on February 21, 1978 and is 
m acceptable attorney's fee agreement.

THEREFORE, the Board concludes that claimant sha.ll be ' 
3aid the $600 which the Referee ordered the employer/carrier 
to pay as a reasonable attorney's fee for his services at 
:he hearing and, in addition, the claimant's attorney is 
iwarded a sum of $250 as a reasonable attorney's fee for his 
services at Board review, also payable by the employer/car.rier

IT IS SO ORDERED.

SAIF CLAIM NO. GC 76726 October 30, 1979

<ENNETH V. KNAPP, CLAiriZ^NT
SAIF, Legal Services, Defense Atty.
Iwn Motion Determination

Claimant sustained a compensable injury to his right 
Leg on June 7, 19.67. The claim was last closed by a Board's
Iwn Motion Determination which granted claimant an award for 
L5% loss of the right leg or a total award equal to 99° for 
10% loss of the right leg. Claimant's claim, was appairently 
first closed in 1969 and his aggravation rights have expired,

On March 12, 1979, Dr. Heusch requested claimant's
slaim be reopened for surgery of the patella. By the Board's 
Dwn Motion Order, dated May 8, 1979, the claim was reopened 
as of the date of surgery.
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Surcjery was performed by Dr. Heusch on June 1, 19 79. 
Claimant's knee showed good progress and Dr. Heusch found 
his condition to be medically stationary on September 19, 
1979.

of cl
On October 1, 1979 the Fund requested a determination 

.aimant.s ,pres,ent. disability. The , Evaluation Division 
of trie Workers' Compensation Department recommended that 
claimant be granted additional compensation for time loss 
from jllay 29 , 1979 , the date claimant was hospitalized for 
surgery, until September 19 , 1979 v;ith no additional com
pensation for permanent disability.

The Board concurs.

ORDER
Claimant is hereby granted compensation for temporary 

total disability from May 29, 1979 through September 19, 
1979J less time worked. This award is in addition to all 
previous awards claimant has been granted for his injury of 
June 7, 1967.

WCB CASE NO. 77-4695 October 30, 197.9

RUSSELL LEWIS, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Rankin, McMurry, Osburn, Gallagher &
VavRcsky, Defense Attys.

Order Denying Motion
On June 2, 1977 the Board issued its Own Motion ’Order 

directing Transwestern Express Company and its carrier, 
Transport Indemnity Company, to accept claimant's claim for 
a compensable injury suffered on April 12, 1968 and to pay 
claimant compensation commencing on January 17, 1977, the 
dateI claimant was hospitalized for surgery, and until the 
claim was closed pursuant to the provisions of ORS 656.278. 
The employer was given 30 days from the date of the order 
within which to appeal by requesting a hearing.

The employer requested a hearing and as a result thereof 
an Opinion and Order was entered on October 8, 1979 which 
directed the carrier to pay claimant compensation for tempor
ary total disability from June 2, 1977, an additional percen
tage! of that compensation as a penalty, also an additional 
percentage of the compensation paid claimant for the period 
January 17, 1977 through June 1, 1977 and directed it to pay 
claimant's attorney a reasonable attorney's' fee.
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On October 19, 1979 the employer requested Board review 
of the Referee's order. m

On October 20, 1979 the Board received from the carrier 
a Motion for Stay of Compensation. The carrier, in support 
of this motion, contends that although compensation ordinarily 
would be payable pending appeal, pursuant to ORS 656.'3.13, 
the circumstances of the present case require that said 
compensation not be'ordered paid until disposition of the 
carrier's appeal to the Board because the issues determined 
by the Referee's order relate to an "own motion jurisdiction" 
case under ORS ^56,278i

The Board issued its Own Motion Determination on August 
16, 1977 which directed the carrier to pay claimant compensa
tion for temporary total disability from. January 17, 1977

through June 1, 1977 v/hen it was determined that cla:i.inan t' s 
condition was medical ly stationary. 'I'he carrier contc-:nds, 
that the Own M:otion Determination sets the carrier's Irabi.lity 
for that period only. The claimant contends that his case 
should be treated like any other open case and that he be 
paid compensation for temporary total disability until the 
date of the Own Motion Determination.

The gist of the carrier's contentions apparently is 
that a claim-closed pursuant to ORS 656.278 is not treated 
in the same manner as a claim closed pursuant to ORS 656.268; 
that the normal and customary rules of closure do not apply 
to a case which has been reopened under the Board's own 
motion jurisdiction.

The Board, after due consideration, finds no stacutory 
or judicial basis for making a distinction between cl.aim 
closure pursuant to ORS 656.278 and ORS 656.268. The provi
sions of ORS 656.313 which provides that comipensat.ion shall 
not be stayed pending appeal are equally applicable to both 
types of closures.

THEREFORE], 'IT IS ORDERED that the employer and its 
carrier comply with the directives set forth in the Opinion 
and Order of the Referee dated October 8, 1979 and pay 
claimant the compensation therein ordered pending the disposi
tion of the case after Board review.

Furthermore, if the compensation ordered paid to claimant 
by the Referee's order was not paid within 14 days after the 
carrier received the copy of the_ order the carrier shall be 
subject to assessment of penalties and the payment of attor
ney 's fees. . •

m
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SAIF CLAIM NO. DC 325052 October 30, 1979

BILL D. NICHOLSON, CLAIMT'.NTPozzi] Wilson, Atchison, Kahn &
O'Leary, Claimant's Attys.SAIF, I Legal Services, Defense Atty.

Own Motion Determination

Claimant sustained a compensable injury on August 31,
1971 when he was involved in a log truck/automobile accident. 
He suffered a cerebral concussion and strains of the cervical 
and lumbar regions of the spine together with contusions of 
the left thigh. He was treated conservatively and released 
to work on’ November 16, 1971. The claim was first closed on 
Marchj 20, 1972 with an award equal to 16° for 5% unscheduled 
low back disability.

On July 12, 1977 the Orthopaedic Consultants reconimended 
that claimant undergo a spinal fusion. The Board -issued its 
Ov/n Motion Order, dated November 4, 1977, reopening claimant’s 
claimj on the date he was hospitalized for the recommended 
surgery.

Claimant underwent a laminectomy and fusion on January 
28, 1979. He was treated subsequent to that surgery by Dr. 
Hoff who found claimant to be medically stationary on Septem
ber 1|7, 1979. Dr. Hoff's September 25, 19 79 report indicated 
claimant could return to work as of October 1, 1979. He 
found 
would
he increased his activities

On October 4, 1979 the Fund requested a determination 
of claimant's present disability. The Evaluation Divisron 
of the Workers' Compensation Department recommended that 
claimant be granted compensation for time loss from January 
28, 1979 through September 30, 1979 and additional compensa
tion !for permanent disability equal to 48° for 15% unscheduled 
low back disability.

The Board concurs.

minimal residuals from the injury although claimant 
probably suffer some recurrence of his problems when

ORDER
Claimant is hereby granted compensation for temporary 

total disability from January 28, 19 79 through Septerdoer 30, 
1979, less time worked, and additional compensation equal to 
48° for 15% unscheduled low back disability.' These awards 
are in addition to any awards he has 'received in the past.

Claimant's attorney has already been awarded a reasonable 
attorney's fee by the Own Motion Order of November 4, 1977.
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WCB CASE NO. 79-6300

LARRY. R. PAYN, CLAIMANT
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

October 30, 1979 m

On September 4 , 1979 claimant, by and.through his 
attorney, requested the Board to exercise its own morion 
jurisdiction and reopen his claim for an injury sustained on 
December 20, 1973 to his knees. According to claimant's 
petition, his claim was originally determined to be a non
disabling injury.

The Fund denied responsibility for his knee condition 
on May 31, 1978; however, by Stipulation, approved on Deceruber 
12, 19 78 the claim was' reopened for a bilateral knee condi
tion .

The Determination Order, dated January 18, 1979, granted 
claimant compensation equal to 15° for 10% loss of the right 
leg and 7.5° for 5% loss of the left leg. Claimant has 
requested a hearing on this Determination Order and the 
matter is presently pending before the Hearings Division.

The Fund, cross-requested a hearing, contending chat 
claimant's aggravation rights expired (WCB Case No. 79- 
6300). To protect his rights, claimant requested own motion 
relief pursuant to ORS 656.278.

The Board, on October 5, 1979, advised the Fund of 
claimant's request for own motion relief, indicating it 
would refer the matter to its Hearings Division to be consol
idated with WCB Case No. 79-6300 and asked the Fund to state 
its position.

On October 15, 1979 the Fund indicated that the question 
of claimant's aggravation rights was involved, in the hearing 
already pending and, therefore, it would not oppose a consol
idated hearing. The Fund said that it did not oppose own 
motion reopening should this be found to be the proper way 
to proceed.

The Board, after considering all the evidence before 
it, concludes that it.would be in the best interests of the 
parties involved to consolidate the two matters for hearing.
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Therefore, claimant's request for own motion relief is 
remanded to the Hearings Division to'be consolidated for 
hearing with WCB Case No. 79-6300. The Referee shall take 
evidence and determine whether or not claimant's aggravation 
rights have expired, and if so, if own motion relief should 
be granted, or, if claimant's aggravation rights have not 
expired, claimant's extent'of disability.

The Referee shall cause a transcript of the proceedings 
to be prepared- and submitted to the Board together with his 
recomi|.-iendation on claim.ant's request for own motion relief.
If claimant's aggravation rights have not expired the Referee 
shall also enter an Opinion and Order.

WCB CASE NO. 78-1055

MARGARET PUTNAM, C^:AI.MANT 
Pozzii Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
SAIF,'
Order

October 30, 1979

Legal Services, Defense Atty. 
•On Remand

On June 19, 1978 claimant, by and through her attorney 
at that time, requested Board review of the Referee's Opinion 
a^id Order, dated May 2, 19 78.

'pie B_oard has been advised by claimant's present attorney 
■that there' had been a hearing schediMed to determine aifferent 
issues on the same claim before the Board on review’. It was 
originally set for October 25, 1979 before Referee Ait..
This hearing has been postponed and the Board is asked to 
remand the Request for Review to the Hearings Division, and 
more particularly to Referee Ail, so that all,the issues 
relating to this claim can be heard at the same time.

The Board concludes that it would be in the best inter
ests of all parties for the two proceedings to be heard on a 
consolidated basis.

THEREFORE, the issue upon which the Request for Review 
by claimant of the Refere’e's order, dated May 2, 197-3, was 
based I is hereby remanded to Referee Ail with instruc'

■that issue, i.e., reopening for 'medical care30m
ons to 

...  _ _.nd treat
ment, jwith the other issues now pending before him based 
upon a request for hearing filed by the claimant.

IT IS SO.ORDERED.
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VIRGIE MAY CROWDER, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Ov7n Motion Order

SAIF CLAIM NO. C356792 October 31, 1979 #

Claimant-, an employee of Curry County, suffered a 
compensable injury on March 3, 1972. She was taken to the 
Rogue Valley Memorial Hospital in Medford. On March 8, 1972 
Dr. Bolton diagnosed a communited fracture of the left clavi- 
cal, fracture dislocation of -the left hip, laceration of the 
left thigh and both knees and possible fracture of the right 
hand and the left ankle. Dr. Bolton performed an arthrotomy, 
left hip, and continued to treat claimant until July 16,
1973 when he reported that claimant's claim could be closed.
He said he wanted to x-ray her hip in about eight months, 
which would be two years after the surgery, to be sure it 
did not have aseptic necrosis developing. With respect to 
her knee he could not prove chondromalacia but he was very 
suspicious that it might be causing her knee complaints.

On March 14, 1974 Dr. Bolton again examined claimant 
and found full range of motion of the left hip, full range
of motion of the left knee and a good healing of the left
clavical. He felt that no further treatment was indicated.

On April 19, 1974 a Determination Order closed the 
claim with an award of compensation, for temporary total 
disability from March 3, 1972 through June-4, 1972 and 
temporary partial disability from June 5, 1972 through 
August 31, 1972 and 15° for 10% loss of the left leg.

On July 27, 1979 Dr. Bolton advised the Fund that 
although claimant's left hip had held up amazingly well 
since her 1972 injury, during the past weeks her pain had 
increased and she had at that time very severe degenerative 
arthritis of the left hip. He felt, that there was no conser
vative treatment which would give her/relief and recommended 
a total hip replacement procedure. He asked that the claim 
be reopened.

On August 28, 1979 Dr. Bolton performed a total left 
hip replacement.

On October 15, .1979 the Fund advised the Board that 
claimant had requested that her claim be reopened for the 
surgery performed by Dr. Bolton and because claimant's 
aggravation rights had expired it was referring the matter 
to the Board for consideration pursuant to ORS 656.278. The 
Fund furnished the Board 'copies of all relevant medicals and 
stated that it would not oppose the reopening of the claim.
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The Board, after reviewing all of the documents furnished 
to it by the Fund, including the original claim and all of 
Dr. Bolton’s reports, concludes that the claim should be 
reopened with compensation for temporary total disability to 
commence on August 28, 1979, the date claimant v/as admitted 
to the hospital for the surgery performed by Dr. Bolton, and 
until the- claim is closed pursuant to the provisions of ORS 
656.278.

IT IS SO ORDERED.

October 31, 1979SAIF CLAIM NO. DC 239846

WARREN H. DONOVAN, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Ov;n Motion Order

On October 9, 1979 claimant, by and through his attorney, 
requested the Board to exercise its own motion -jurisdiction 
and reopen his claim pursuant to ORS 656.278. Claimant 
sustained a compensable injury on April 9, 1970 while working 
for Readymix Sand and Gravel. The claim was first 'closed on 
July 28, 1971 with an award of coini:)ensa tion eciual to 27® for 
partial loss of the left foot. Siiice that time, claimant 
has received additional awards making a total of 127.5® for 
85% loss of the left leg. Claimant's aggravation rights have 
expired.

Attache 
reports in s 
report of Ma 
complaints o 
tion. Dr. S 
cjave claiman 
relief. The 
the neuroma 
he recommend 
simple surgi

d to claimant's petition were numerous medical 
upport of his position. Dr. Donald A. Smith's 
rch 2, 1979 indicated tiiat claimant saw him with 
f pain so severe that he was ready for an amputa- 
iirith, v/ith the complete concurrence-of Dr. Moor, 
t an injection which afforded him substantial 
doctor felt that removal of the fat pad with 

in it would relieve claimant of his symptoms and 
ed that claimant's claim be reopened for this 
cal procedure.

The Fimd authorized him to do this and the surgery was 
performed on April 18, 1979. Claimant had drainage problems 
and another procedure was done on June 18, 1979. On July 
24, 1979 Dr. Smith indicated claimant was doing quite well 
and the wound should be completely healed within the next 
week or two.
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On October 15, 1979 the Board advised the Fund of: 
claimant s petition and requested it to inform the Board of
its position within 20 days. On October 18, 1979 the Fund

responded, stating it would not oppose the reopening of 
claimant's claim. It attached several documents indicating 
that claimant's foot was still draining in September 1979 
and he would need to be in a cast for a peripd of time until 
the problem could be taken care of.

The Board, after thoroughly considering the evidence 
before it, concludes that claimant's claim for an injury 
sustained on April 9, 1970 should be reopened at this time 
for further compensation and treatment.

ORDER

Claimant's claim for an injury sustained on April 9, 
1970 is hereby remanded to the State Accident Insurance Fund 
to be reopened as of April 17, 1979, the date claimant was 
admitted to the hospital for surgery, and until the claim is 
closed pursuant to ORS 656.278.

Claimant's attorney is hereby granted as a reasonable 
.attorney's fee for his services a sum equal to 25% of the 
increased compensation granted by this order, payable out of 
said compensation as paid, not to exceed $750.

October 31, 1979WCB CASE NO. 79-331

PONCIANO GURULE, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.

The State Accident Insurance Fund requests review by 
the Board of the Referee's order which granted claimant 12 
for 40% unscheduled low back disability.
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Claimant is 39 years old, he has an eicjhth grade education, 
however, he is unable to either read or write. He commenced 
working at manual labor at the age of 16 and when he came to 
Oregon in 1976 he worked as a choker setter. On May 22,
1978 a carriage broke loose and a log struck claimant in the 
chest causing multiple injuries, including pain in the neck, 
back, shoulders and leg. Claimant was taken to the hospital 
where x-rays revealed no evidence of any fractures and Dr.
Holst placed claimant in traction and kept him in bed for 
approximately 10 days before he was discharged from the 
hospital.

Upon referral by Dr. Holst, Dr. Woolpert examined 
claimant and diagnosed a back strain on June 20, 1978. Dr. 
Woolpert continued to treat claimant without finding any 
significant disability. Claimant has not worked since the 
accident although Dr. Woolpert, on August 8, 1978, proposed 
to release claimant for work as of August 21. On August 20,
1978 Dr. Woolpert stated that claimant showed no significant 
improvement from the time he was first examined by him but 
that he would like to give claimant some intensive treatment 
wi t:h some physical therapy, traction and hospitalize him for 
a week to determine whether any improvement can be made. He 
found some functional aspect. Claimant was hospitalized 
three days for traction.

Dr. Woolpert found no significant bone or discogenic 
disorder and referred claimant to Dr. Anderson who felt that 
in order to clarify the situation clinically a myelogram 
should be performed. The neurological examination was 
normal.

$

Claimant v;as examined by the Orthopaedic Consultants on 
October 30, 1978 and they found claimant had lumbar strain 
by history and there was marked functional overlay but no 
objective evidence of radiculopathy. It was their opinion, 
after examining claimant, that his case was stationary and 
die claim should be closed. They recommended against a 
myelogram but felt tliat claimant could return to the same 
occupation with limitations on lifting or bending. 'I’he loss 
of function with regard to the back due to the industrial 
injury was mild. They recommended that a psychiatric examina
tion be done, however, none was done.
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On December 1, 1978 Dr. Woolpert stated that he agreed 
v.’ith the analysis of claimant's problems made by the Ortho
paedic Consultants, and recommended against a myelogram. He 
felt that the difficulty would be in getting claimant back 
to his regular occupation as a logger; that it would be 
almost impossible lor him to do such type of work with the 
limitations imposed. He found that the claimant's condition 
was stationary and that the claim should be closed. He also 
favored job placement or any aide which could assist claimant 
in finding other types of employment which would not require 
heavy lifting or repetitive bending.

On December 8, 1978 a Determination Order granted 
claimant compensation for temporary total disability from 
May 22, 1978 through October 30, 1978 only.

The Orthopaedic Consultants' recommendation that claimant 
have a psychological evaluation was not followed so claimant's 
attorney sent him to Dr. Luther.

On January 29, 19 79 Dr. Luther stated that claimant w^is 
not malingering but was fearful that he would be unable to 
return to his work. He suggested retraining. Dr. Luther 
diagnosed a hysterical neurosis, conversion type, and stated 
that because of claimant's lack of education and sophistica
tion, he probably was not treatable in the usual psychiatric 
sense. He rated his impairment, using the guidelines of the 
AMA, as 20-30% of the whole man.

m

m
Dr. Holland reported on A].)i:il 2, 1 9 79 , that c.laimant's 

psychiatric problem of a passive-agressive personal.ity 
disorder, with hysterical features, v/as not causally related 
to the job injury of May 22, 1978 but it was interfering 
with c.laimant's rehabilitation. He felt that the injury did 
not cause any psychiatric impairment of a permanent nature.

The Referee found, after listening to the testimony of 
claimant and his wife and taking into consideration the 
medical evidence, that claimant has suffered substantial 
disability. He v;as vmable to do any of the jobs which he 
previously had been able to do, he was in need of retraining 
and the May 22, 1978 injury has caused claimant to lose 40% 
of his future earning capacity. He stated that the award 
v/hich he granted claimant was intended to ref.lect the obvious 
moderate degree of permanent partial disability resulting 
from the job injury. Because of the opinion expressed by 
Dr. flollahd only the physical aspects of disability v/ere 
considered by the Referee in assessing claimant's loss of 
earning capacity.
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The Board, on de novo review, finds that claimant has 
not suffered a loss of waqe earning capacity which would 
entitle him to an award equal to 40% of the maximum allowable 
by statute for unscheduled disability, a.lthough he has 
suffered some loss of wage earning capacity as a result of 
his in j u ry.

The medical evidence indicates claimant's impairment 
was mild with few objective medical findings upon examination 
'I’he, Orthopaedic Consultants found claimant was able to 
return to his regular occupation with limitations bn repeti
tive lifting and bending. .Claimant has undergone no surgical 
procedure and is not well motivated.

'!'he Board concludes that claimant would be adequately 
compensated for his loss of wage earning capacity resulting 
from the industrial injury of May 22, 1978 by an award of 
80° vdi.i.ch represents 25% of the maximum, allowable by statute 
for his unscheduled disability.

ORDER ■

'I'hc order of the Referee, dated April 30, 1979 , is 
modified.

Claimant is awarded 80° of a maximum of 320° for 25% 
unscheduled low back disability. This award is in lieu of 
the award granted by the Referee’s order which, in all other 
respects, is affirmed.

WCB CASE NO. 78-7719

In the Matter of the Compensation of 
The Beneficiaries of 

JOSEPH J. HERINCKX, DECEASED 
Brink, Moore, Brink s Peterson, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

JOSEPH J. HERINCKX, Deceased )
[Request for Review by Claimant]

October 31, 1979

ORDER ON REVIEW

Reviewed by Board Members' Wilson and McCallis ter.

The beneficiaries, hereinafter referred to as claimant, 
request reviev.’ by the Board of the order of the Refei'ee 
w'hich affirmed the State Accident Insurance Fund's denial of 
responsibility for claimant’s hospitalization, medical treat
ment and subsequent demise.
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The deceased workman had been employed by Forest Grove 
Lumber Company as a planer trimmerman and gradually developed 
a hernia around December 15, 1977.

On DecemiDer 19 , 1977 Mr. Herinckx underwent a herniorraphy 
at Tuality Hospital. After this surgery claimant developed 
urinary retention problems but was released from the hospital 
and the problem became serious. The workman was readmitted 
for insertion of a catheter then released. On January 2, 1978 
the workman was readmitted to Tuality Hospital and unde.rwent 
a transurethral prostatectomy [Derforraed by Dr. Schwiebinger. 
Claimant was discharged and developed breathing problems.

On January 12, 1978 claimant was hospitalized at St. Vin
cent Hospital where he remained for two months until his death 
on March 16 , 1978. The death certificate indi,cates the de
ceased died from pulmonary emboli, lung abcesses and chronic 
obstructive lung disease.

m

On April 4, 1978 Dr. Schwiebinger reported that the 
urinary retention problem was related to the hernia surgery.

The Fund's medical consultant. Dr. Much, opined that the 
deceased's lung disease was in no way related to the hernia 
or prostrate surgery.

Dr. Dennis, a surgeon, opined on May 30, 1978, that the 
surger.les exacerbated claimant's chronic obstructive lung 
disease,.

#

On August 22, 1978, after reviewing all of the medical 
information of record, Dr. Tuhy reported that the presence 
of pulmonary emboli was suspected at both Tuality and St. 
Vincent Hospitals. A lung scan taken at Tuality showed de
fects. On January 19 claimant developed acute respiratory 
insufficiency and an emboli was suspected again. A profu
sion lung scan was again abnormal and a pulmonary angiogram 
showed no emboli. Mr. Herinckx soon developed serious diffi
culties first with basal pneumonia v/hich worsened his respira
tory problems and he then developed bleeding from ulcers which 
became serious and necessitated surgery. The pneumonia per
sisted and was complicated by bilateral lung abcesses despite 
attentive medical management. On March 16 he went into shock 
then respiratory arrest and cardiac arrhythmias which did 
not respond to treatment. Dr. Tuhy opined that the pulmon
ary emboli developed after his admission to St. Vincent 
Hospital and what happened with Mr. Herinckx was a common 
terminal event in patients with chronic obstructive pulmon
ary disease. What was found at autopsy, in Dr. Tuhy's 
opinion, need not have arose as a complication of any sur
gery.

On September 11, 1978 the Fund issued its denial.
m
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On October 30, 1978 a Determination Order granted tempor
ary total disability compensation from December 17, 1977 through 
March 16, 1978 only.

The Tuality Hospital records indicate that it was known 
before the hernia repair surgery that claimant had very severe 
pulmonary emphysema. The nurses' reports indicate wheezing, 
coughing up of large amounts of thick mucous and breathing 
was labored.

Dr. Morita, an internist and the treating physician 
at St. Vincent, testified at the hearing that Mr. Herinckx 
was admitted to St Vincent for suspicion of pulmonary emboli 
and a ventilation scan only showed lung disease but no 
clots. The patient was wheezing; he then developed increas
ing respiratory distress with fatiguing, and was put in in
tensive care. Mr. Herinckx then developed bleeding from an 
ulcer and gastritis caused by the naso-gastric tube that was 
used. He subsequently died from a pulmonary emboli caused 
by prolonged bedrest and lack of movement, developed lung 
abcesses and m.alnutritibn. Dr. Morita testified that this 
was a common death in people with chronic lung disease.

The doctor further testified tha 
records indicate Mr. Herinckx had epi 
and respiratory distress. The anesth 
for him in his condition, plus medica 
him drowsy and less apt to take deep 
to clear his secretions. Based on a 
bability, Dr. Morita testified he fel 
bedrest, the medication given and the 
contributed to the aggravation of the 
and his eventual demise.

t the Tuality Hospital 
sodes there of wheezing 
esia given was not good 
ting him with valium made 
breaths and he was unable 
reasonable medical pro- 
t claimant's lengthy 
surgeries performed, 
patient's lung disease

Dr. Ironside, a pulmonary disease specialist, testified 
at the, hearing that he was called in as a consultant at St. 
Vincent Hospital. Dr. Herinckx was in great respiratory dis
tress and unable to breathe. He felt Dr. Morita had correctly 
treated him by anticoagulants, but he then developed bleeding 
and the anticoagulants had to be stopped.

Dr. Ironside felt that the Tuality Hospital records 
showed proof that the patient had chronic lung disease for 
which he was not provided any treatment. The doctor felt 
that the anesthesia administered to him. adversely affected his 
condition.

Dr. I.ronside testified that complications of pulmonary 
problems arc hypoxemia, ventilatory failure, thromboembolism and 
atelectasis and claimant had them all. Dr. Ironside opined, 
based on a reasonable medical probability, Mr. Herinckx's 
surgeries-.,with anesthetics and the post-operative medica bions 
administered to Him,- aggravated his underlying chronic obstruc
tive pulmonary disease.
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The Refjeree found that the medical differences in the 
record could not be solved by the Hearings Division and, 
therefore, the claimant had failed in her burden of proving 
compensability and he affirmed the Fund's denial,.

#
The Board, on de novo review, disagrees with the Ref

eree's conclusion. The Board finds that the issue is not 
v.'hether an emboli was present upon admission or before ad
mission to St.Vincent Hospital. The issue is whether 
claimant's underlying disease was in any way aggravated 
by the treatment for claimant's compensable hernia and his 
subsequent prostrate surgeries and did these in any way 
lead to his demise. The Board finds that the testimony of 
both Dr. Ironside and Dr. Morita indicated very clearly 
and logically that the hernia surgery started the chain of 
events which ultimately caused Mr. Herinckx's death and 
without the surgery for hernia repair these events would 
not have been set in motion.

The Board concludes that the preponderance of medical 
evidence indicates the compensable hernia•surgery' and 
subsequent l^edrest, anesthesias and medications adminis
tered all aggravated Mr. Herinckx's miderlying chronic ob
structive pulmonary disease setting in motion a chain of 
events which led. to his demise. The claim is compensable.

ORDER

The order of the Referee, dated May 17, 1979, is re
versed.

#
'J'h'is claim is hereby remanded to the State Accident 

Insur£iiice Fund for acceptance and the payment of compensa
tion and survivor's benefits as provided by law.

Claimant's attorney is hereby granted as and for a 
reasonable attorney’s fee at Hearing and Board review levels, 
the sum of $2,000, payable by the Fund.

#

T.13f-



October 31, 1979

VICTOR D. JOHNSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys.
G. Howard Cliff, Defense Atty. 
Request for Review by Claimant 
Cross-request by the Employer

WCB CASE NO. 78-5597

Reviewed by Board Members Wilson and McCallister.

Claimant seeks Board review of the Referee's order 
lA^hich awarded claimant 144° for 45% unscheduled disability.
The claimant contends that he is entitled to a greater award 
for his disability. The employer cross-requests review by 
the Board, stating that the award made by the Referee was 
excessive.

Claimant was a 55-year-old baker at the time he suffered 
a compensable injury to his'low back on or about August 16, 
1975 while lifting som.e heavy metal screens used in baking 
bread. Claimant has worked as a baker for the defendant- 
|employer since 1969 and has been a baker for approximately 
33 years.

Claimant received conservative treatment from Dr.
Recknor, a chiropractor, and was examined by Dr. Howard 
Davis who suspected claimant had a herniated disc and thought 
surgery might be necessary in the future.

Dr. Vessely examined claimant on January 28, 1976 and 
diagnosed a herniated disc with sciatic nerve involvement 
superimposed on-chronic degenerative changes at multiple 
levels. Claimant was not a good surgical candidate. Claimant 
A^as in need of work modification on bending and lifting 
which aggravated his back.

Claimant's condition stabilized and he returned to work 
an the night shift at the defendant-employer's in February
1976. Claimant described the work on the night shift as 
"harder work" than that which he had performed prior to his 
Injury. In March 1977 claimant couldn't tolerate the pain 
any longer and quit.

On July 16, 1976 Dr. Vessely found upon examination 
atrophy of the muscles of both thighs and the calf of the 
right leg. Claimant was medically stationary v/ith 5% impair
ment.

On October 4, 1976'a Determination Order awarded claimant 
° for 15% unscheduled low back disability and 7.5° for 5% 

loss of his right leg.
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On November 18, 1976 Dr. Raaf, a neurosurgeon, commenced 
treating claimant. Claimant was hospitalized on March 6,
1977 and, following a myelogram, Dr. Raaf performed back 
surgery at the L4-5 level. His post-operative diagnosis was 
"high bony ridge between L4 and L5". By April 1977 claimant 
still complained of low back and right leg pain and right 
leg numbness.

Claimant was enrolled at the Callahan Center in October 
1977 at the suggestion of'Dr. Raaf. At the Center claimant's 
problems were diagnosed as chronic lumbosacral strain, 
mildly-moderate, according to the findings upon examination, 
and moderately severe by history. Claimant's post-operative 
status laminectomy L4-5 bilaterally was noted with residuals 
of previous nerve root compression; namely, weakness of the 
right leg and absent right ankle jerk, and some chance of 
improvement in the muscle weakness over a prolonged period 
of time. At the time of the examination there.was no clinical 
evidence of nerve root compression residual. There were 
clinical findings of residual nerve irritation, mild, to the 
right lower extremity, and to a lesser degree to the left 
lower extremity. Dr. Mason found marked degenerative disc 
and lumbar osteoarthritis at multiple levels. He noted 
moderately severe emotional overlay.

Claimant felt he was permanently and totally disabled. 
However, based on his examination. Dr. Mason felt there was 
no organic physical basis for ‘the claimant's contentions.
He did recommend that claimant not return to work as a 
baker. Dr. Mason stated: "In my experience bakers with this 
type of 'worn out back’ can never successfully return to 
work at baking in a large bakery". He felt claim.ant should 
be able to tolerate light work. His physical disability was 
moderate from all causes including age, degenerative arthri
tis, chronic low back strain and status post-operative 
lam.inectomy. A job change was recommended but specific 
limitations on claimant's work activities were deferred. 
Claimant was obese and Dr. Mason recommended a psychological 
evaluation. The concensus of the vocational,team was that 
claimant was vocationally handicapped. Dr. Raaf concurred 
with Dr. Mason's opinion.

Vocational Rehabilitation placed claimant in a sales 
school from January 1978 to April 1978 when he graduated. 
Claimant did quite well in school.

m
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Dr. Raaf re-examined claimant on May 
::oncluded that there was a large functiona 
He estimated- the impairment of function as 
binding that claimant had fairly marked os 
the spine and that the impairment of funct 
industrial injury was mild. Dr. Raaf was 
that claimant lacked motivation to return 
i/as convinced he was permanently and total 
lad applied for Social Security disability

18, 1978 and 
1 element present.
mildly moderate 
teoarthritis of 
ion due to the 
of the impression 
to work. Claimant 
ly disabled and

On July 12, 1978 the claim was again closed by a Sec
ond Determination Order which awarded claimant an additional 
!s2° for 10% unscheduled low back disability for a total award 
of 25% unscheduled disability.

In November 1978 Dr, Butler, an orthopedic physician, ex
amined claimant and felt he had a 10% impairment.

Claimant has a 10th grade education and in 1965 he 
studied for the ministry while living in Texas. Claimant 
has been ordained as a minister; he has also worked as a 
salesman v/orking in a jewelry store, polishing and repair
ing jewelry. Claimant has looked for employment in retail 
gewelry sales and was interviewed in California for a 
Wholesale jewelry sales job but has not heard from them on 
tliat prospect. Prior to the hearing claimant was advised 
about three bakery sales jobs and said he was planning to 
follow through on these leads. He had an appointment for 
February 9, 1979 with the Division of Vocational Rehabilita- 
:ion placement service.

Since August of 1975 claimant has been very active in a 
i^hurch which is forming. Claimant estimated he spent 22 
liours .a week in church work for which he was not paid. It is 
claimant’s ultimate hope that he may become an active min
ister.

Claimant complains of intermittent low back and hip 
jDain and standing and bending bother him. His right leg is 
huml3 from above the right knee down to his foot. He has 
(difficulty sleeping and takes Tylenol and aspirin at night.
He has lost 32 pounds and his present weight is 194. Claim
ant is not, at the present time, under active medical care.

The Referee found as a result of the industrial injury 
claimant cannot engage in heavy work and can no longer be 
employed as a baker, a job he pursued most of his adult 
life. Claimant is further precluded from any job requiring- 
heavy physical labor. The Referee concluded claimant is 
entitled to an award of 45% to adequately compensate him for 
his loss of wage earning capacity.

-139-



The Board, on de novo review, disagrees with the con
clusion reached by the Referee and finds that claimant has 
successfully completed an authorized program of vocational 
rehabilitation-and did so with high marks. The Board further 
finds that claimant lacks motivation to return to work 6ind 
the medical evidence indicates his impairment is mild to 
moderate. The evidence also indicates claimant tends to 
exaggerate his problems.

The Board concludes, that claimant is precluded from 
his regular occupation or any heavy physical labor jobs but 
is capable of returning to.some type of gainful employment 
for which he has now been trained. Claimant would be ade- 
quatedy compensated for his loss of wage earning capacity, 
in the Board's opinion, by an award of 35% unscheduled dis
ability.

m

ORDER

The order of the Referee, dated February 28, 1979, is 
modified.

Claim.ant is hereby granted an award of 112° for 35% un
scheduled disability. This award is in lieu of that granted 
by the Referee's order which in all other respects is affirmed

m
SAIF CLAIM NO. FA 872730 October 31, 1979

.TORN D. MIZAR, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith &

Hallmark, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant had suffered a compensable injury on July 25, 
1961 while unloading trucks and lifting freight during his 
employment by Big C Stores whose carrier v/as the State 
Industrial. Accident Commission, predecessor to the State 
Accident Insurance Fund. The injury was diagnosed as acute 
‘intervertebral disc problem and claimant received conservative 
treatment until the claim was first closed by final order 
dated August 16, 1961 whereby claimant was awarded compensa
tion for temporary total disability from July 25, 1961 to 
August 1, 1961.
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The claim was reopened on May 24, 1962 and additional 
compensation for temporary total disability was paid as well 
as compensation for permanent partial disability equal to 
15% loss function of an arm for unscheduled disability by an 
order dated January 9, 1963.

In 1969 claimant had back surgery and in 1974 a right 
peroneal nerve decompression was performed because of pain 
and weakness in the leg. Claimant's claim was closed by a 
Board’s Cn-m Motion Order, dated August 11, 1978, which 
granted claimant compensation for temporary total disability 
and permanent partial disability for 10% loss of the right 
foot.

On August 15, 1977 claimant was hospitalized for traction 
and two weeks later a second laminectomy was performed with 
removal of large disc fragments. At that time claimant was 
employed by Portland Distributing Company whose carrier was 
Employee Benefits Insurance. Claimant filed a claim with 
that employer and its carrier which was denied on the grounds 
that it was an aggravation of .the 1961 injury. ‘Claimant 
requested a hearing and on March 22, 1978 a Referee’s Opinion 
and Order set aside the denial and_remanded the claim to EBI 
to be accepted and for the payment of compensation as provided 
bv law.

A request for review was filed by EBI and the Board 
entered its Order on Review on May 30, 1979 which reversed 
the Referee's order and remanded the August 15, 1977 claim 
to the Fund as an aggravation of the 1961'injury. At the 
present time the Fund has requested judicial review of the 
Board’s order and the claimant has cross-requested judicial 
review. The Fund has'also requested claim closure.

The Evaluation Division of the Workers’ Compensation 
Department found that claimant, who is now 45 years old, has 
undergone at least four myelograms and has had two lam.inec- 
tomies. He has' residual decreased range of motion, chronic 
back pain and a slight right foot drop.

Dr. Nag reported on November 10, 1978 that claimant 
needed a job change, he released claimant to work which 
would not require heavy lifting, bending, or prolonged 
driving and sitting. On November 17, 1978 Dr. Rosenbaum 
declared claimant's condition to be medically stationary and 
agreed with the job restrictions recommended by Dr. Nag.
Dr. Rosenbaum and Dr. Nag both found claimant had residual 
right leg weakness consistent with old peroneal nerve injury,
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The Evaluation Division concluded that claimant's 
condition was medically stationary on November 17, 1978, the 
date of Dr. Rosenbaum's report. It also stated that claimant 
had been actively involved in a vocational rehabilitation . 
program since November 1, 1978 and was no longer receiving 
any curative medical treatment. The Evaluation recommendation 
was that the claim be closed with additional compensation 
for temporary total .disability from August 15, 1977 through' 
November 17, 1978, less time worked, and additional award 
for permanent partial disability equal to. 30% loss function 
of an arm for the unscheduled disability.

The Board requested the Evaluation Division to obtain 
more current medical reports.

On September 24, 1979 the Evaluation Division informed 
the Board that a comprehensive closing evaluation of claimant 
by the Orthopaedic Consultants dated August 17, 1979 had 
been received and reviewed by it. The physicians at Orthopae
dic Consultants found claimant's condition was medically 
stationary arid that the claim should be closed. They found 
that claimant could return to the same occupation- with 
limitations or to some other occupation for which he is 
being trained and rated the loss function due to his indus
trial injury as moderate.

Based upon this additional report. Evaluation recommended 
that the claim be closed with additional com.pensation for 
temporary total disability and permanent partial disability 
as previously recommended.

The Board concurs in part with the recommendations of 
the Evaluation Division. The Board finds that claimant is 
entitled to receive additional 'compensation for temporary 
total disability from August 15, 1977 through the date of 
this order, less time worked.

However, the Board feels that because of the pendency 
in the Court of Appeals of the issue of which carrier is 
responsible for claimant's present condition, it would be 
premature at this time to award any compensation for permanent 
partial disability.

ORDER

Claimant is awarded compensation for temporary total 
disability from August 15, 1977 through the date of this 
order, less time worked. An award of compensation for 
permanent partial disability, if any is made, shall be 
deferred until a determination has been made by the Court of 
Appeals on the issue of which carrier is responsible for 
claimant's present condition.
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October 31, 1979

DAVID S. POTTER, CLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's Attys.
Souther, Spaulding, Kinsey,

VJilliamson & Schwabe, Defense Attys 
Request for Review by Claimant

WCB CASE NO. 78-5340

Reviewed by Board Members Wilson and McCallister.

Claimant seeks review by the Board of the Referee's 
order which reduced the Determination Order, .dated June 26, 
1978, which had granted claimant 80° for 25% unscheduled low 
back disability to 64° for 20% unscheduled low back disability 
Claimant contends he is entitled to a greater award for his 
unscheduled disability.

Claimant, a 50-year-old log stacker operator, suffered 
a compensable injury to his low back on May 6, 1977 when his 
stacker hit a hole causing claimant to twist his back. The 
injury was originally diagnosed as sciatica by Dr. Darnell. 
Claimant was off work for approximately 15 months and hospital
ized in June 1977 and again in August 1977. On June 26,
1977 Dr. Sirounian diagnosed a "probable L5-S1 herniated 
disc on the right". He recommended conservative treatment.
On June 29, 1977 'Dr. Darnell noted that claimant had a 
herniated disc L5-S1 and that he might require periodic 
treatment for years.

On August 2, 1977 Dr. Pasquesi examined claimant and 
diagnosed lumbosacral strain with some sciatic manifestations 
superimposed on considerable degenerative changes at L4.
Dr. Pasquesi said claimant was most eager to return to work 
and the doctor felt it was reasonable for the claimant to 
return to work. At that time claimant had no permanent 
impairment. Dr. Darnell concurred.

The claimant was hospitalized on August 26, 1977. A 
myelogram was performed which showed spinal ridges at L3-4 
but no compression of the nerve roots.

On November 1, 1977 Dr. Coletti restricted claimant 
from work. He stated: "I do believe he has a very mild low 
grade disc disease and a lumbosacral sprain. I would think 
at this time he should be able to return to work in the not 
too distant future".

On October 25, 1977 claimant sustained a myocardial 
infarction and after this he was advised to restrict his 
physical activity.
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On December 6, 1977 claimant was examined by a panel of 
physicians at the Orthopaedic Consultants. • They noted 
complaints of back pain, pain in the right buttocks, right 
thigh and foot. They diagnosed "Chronic lumbar strain with 
subjective symptoms of the right sciatic neuritis; Polycystic 
kidney disease with hypertension . . They felt his
condition was not stationary and he was not ready to return 
to work. .They recommended physical therapy, exercise, 
weight reduction and consideration of a support for the 
back. However, claimant's orthopedic care was to be coordin
ated with care for his coronary condition- and treatment for 
the back to be undertaken only after stabilization of the 
coronary condition. On January 30, 1978 Dr. Coletti concurred.

Dr. Darnell reported on February 10, 1978 that claimant 
was on a light physical therapy schedule and the doctors 
were hesitant to operate due to claimant's coronary problems. 
Dr. Darnell felt claimant would never be able to work with, 
his back pain and heart trouble.

, On March 9, 1978 Dr. Darnell reported claimant's condi
tion was medically stationary and on .March 3, 1978-claimant 
was precluded from his regular occupation. Claimant could 
only do work where he could sit for a while, get up and walk 
around, do some stretching exercises and repeat that cycle.

In the meantime, on June 26, 1978, a Determination 
Order awarded claimant compensation for temporary total 
disability and 80® for 25% unscheduled low back disability.

The employer submitted a job description to Dr. Darnell, 
for a truck driving job and on July 18, 1978 the doctor, 
reported claimant's heart condition was not stable and 
claimant could try this job.

Claimant testified and his attorney argued, that claimant 
was desperate to return to work so when he was re-examined 
by the Orthopaedic Consultants he did his best to convince 
them he was 100% well.

The Orthopaedic Consultants re-examined claimant on 
July 24, 1978 and reported claimant denied any symptoms 
whatsoever. They read the job description and felt claimant 
could do that job with no limitations. They felt the De
termination Order's award was more than adequate.

The deposition of Dr. Kimberley indicated that the 
panel of physicians had been somewhat skeptical of claimant's 
description of his condition and his ability to do his work. 
The panel had found some impairment based on the job descrip
tion despite the lack of objective findings of any disability
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Dr. Darnell reported that claimant's back still bothered 
him and he still had pain when driving the truck. However, 
the pain was no worse than it would be if claimant wasn't 
working and that claimant would prefer to work. Dr. Darnell 
also stated that he felt claimant had some impairment regard
ing his back but he seemed to be handling his job fairly 
well and was quite happy with it and wished to remain doing 
it.

Claimant has a 10th grade education with all past 
working experience in heavy labor occupations. Claimant is 
back working full time as a truck driver.

The Referee, after considering the totality.of the 
evidence, concluded that the award granted by the Determina
tion Order of June 28, 1978 was excessive based on all the 
evidence. Claimant had returned to work as a log truck 
driver after his claim had been closed 'by the Determination 
Order and he was presently putting in 8-1/2 to 9-1/2 hours 
per shift.

The Referee concluded that the medical evidence and the 
testimony of claimant justified an award of 20% unscheduled 
low back disability.

The Board, on de novo review, fi 
jwho v/as claimant's treating physician 
had some permanent back im.pairment, a 
challenge the rating of the Orthopaed 
me indicate that claimant had serious 
his injury. The physicians at Orthop 
their report found virtually no physi 
nevertheless rated an impairment base 
claimant's history and their skeptici 
reporting of the subjective symptoms.

nds that Dr. Darnell,
, did indicate claimant 
Ithough he did not 
ic Consultants nor did 
permanent residuals of 

aedic Consultants in 
cal impairment but 
d on their knowledge of 
sm concerning his

The defendant-employer in its brief urges the Board to 
.lifirm the Referee's order; it makes no contention that the 
award granted by the Referee was excessive.

ORDER

The order of the Referee, dated March 
affirmed.

30 , 1979,, is
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FRED C. STEINHAUSER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

SAIF CLAIM NO. YC 306439 October 31, 1979

m

Claimant sustained a compensable injury to his left knee 
on May 28, 1971. An arthrotomy was performed the the removal 
of loose bodies and the area of chondromalacia was trimmed. 
Claimant's claim was initially closed by a Determination Order> 
dated July 17, 1972, which granted him compensation equal to 
22.5° for 15% loss of the left leg. Additional awards have 
given claimant a total of 60°- for 40% loss of the left leg.

By a Board's Own Motion Order, dated May 11, 1979, 
claimant's claim was reopened for surgery perfornied by Dr. 
Slocum on March 29, 1979. The surgery, a Maquet type tibial 
tubercle osteotomy, gave claimant substantial relief from 
his complaints and Dr. Slocum, on July 11, 1979, indicated 
claimant needed no further active treatment, just occasional 
care from, time to time in the future. Claimant was able to 
return to regular work on June 4, 1979.

The Fund, on September 20, 1979, requested a determin
ation of claimant's present disability. The Evaluation 
Division of the Workers' Compensation Department, recom-

be granted additional compensation for time 
28, 1979 through July 11, 1979, less time 
additional compensation for permanent dis-

mended claimant 
loss from March 
worked, with no 
ability.

The Board concurs.

ORDER

Claimant is hereby granted compensation for temporary 
total disability from March 28, 1979 through July 11, 1979, 
less time worked. This award is in addition to any other 
awards claimant has been granted in the past.

Claimant's attorney has already been awarded a rea
sonable attorney's fee by the CWn ^!otion Order of May 11, 
1979 .
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V7CB CASE NO. 78-9383 October 31, 1979

3EORGE TARVER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn &
I O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
brder Of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been 
withdrawn,_

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of law.

October 8, 1979WCB CASE NO. 78-3488

LEON F. GROSS, CLAIMANT 
Milo Pope, Claimant's Atty. 
Lindsay, Nahstoll, Hart, Neil 

I & Weigler, Employer's Attys. 
Request for Review by Claimant

Reviewed by Board Members Phillips and M.cCa.l.lin',r.r.

Claimant seeks reviev; by the Board of the J^efereo's 
brder approving a Determination Order, dated d\ine. 2'j, 1.9 78,
which had increased claimant's award of: conipcnsation t-o 75^' 
for 50" loss of the right leg. Claimant contends th..it he ' 
permanently and totally disabled.

At the time of the injury on June 21, 1976, cla.imant 
was 52 years old, he has an eighth grade ediicatjon :ni'i his 
bork background commencing in 1941 cons.i.sts i^rimariD. nf 
manual labor. For -15 years prior to his industrial in;iury 
claimant worked in the.asphalt paving business.

On the date of the inju.ry, claimant was w(.>rkinf,; .is a 
laborer for the employer on a highway paving macliim-. 
Claimant had finished assisting in the repair of a b.'..'oken 
part of the paver when the driver started the machine and 
the front wheel ran over claimant's right foot. In ni'der 1. 
free his foot, the machine had to be backed up wtiich <'anse;' 
the wheel to twist and gouge into the top of claima!d-'s 
oot.
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claimant was taken to the Grand Pondc Hospital iji La 
Grande and two days later transferred to St. Anthony's 
Hospital where Dr. Corbett and Dr. Easton repaired the 
fracture of the right foot and applied a screw and sl.ort J'-ri 
cast. Claimant's recovery was not cjood; the swellinn and 
various probj.eins v'hich were encountcu'cd duriiv.j cla.i m,.'n t's 
care required five changes of the cast over a {period of five 
months. On February 10 , 1977 the bone screw v;as rei':i'')vod ; 
all of the surface tissues had healed but claimaiit (v'ntinued 
to have a great deal of pain.

C.laimant was referred to Dr. Grewe, a neuros urgecn'i, \vh''> 
performed a right lumbar paravertebral sympathetic block C'S 
March 31, 1977. Dr. Grewe felt that claimant had sufficient 
improvement in his ca.usalgic pain and in the rather profoin.-i 
sympathetic distrophy changes which would warrant a (uarmanent 
sympathectomy which he performed the foJ lowing day. lie fe.lf 
that the extreme amount of pain and sv;elling v;hlch claimant 
had with every attempted increased activity woul.d now be 
relieve;:! to a certain extent by these procedures but a fair, 
amount of time would be required for maximum recovery even 
under the most favorable circumstances.

On May 10, 1977 claimant was seen by Dr. Grev/e v;ho 
found claimant's medial ankle joint was still, cpiite te-nder, 
especially along the anterior aspect and he still had a 
tremor which developed when he tried to turn his ankle 
immediately. Claimant had a limitati.ctn in the irange 'd: 
dorsiflexion of the ankle but Dr...Grewe felt fliat his frophb’: 
changes were less pronounced. He felt that cMn.i.mant needed 
physical therapy for his right ankle and stated he w’oul.d 
like to have claimant referred back to Dr. Donald .Smitli in 
Pendleton- The sympathectomy scar was well healeci and 
although claimant still had some pain in the distribution of 
his genital femoral nerve along the inside of his thigh and 
groin, for the most part he had made a fairly good recovery 
and his neuritic discomfort should subside spontaneous.ly.

Claimant complained to Dr. Smith of discomfort and 
swelling with pain in his ankle and foot. He belie\-cd that 
after he received physical therapy or st.uetcli.i.ng he had felt 
something pop in the ankle and since tiiat time he has been 
much worse. Dr. Smith discontinued the physical therapy but 
thought claimant was overfocusing on his injury arid he 
recommended that claimant avoid using a brace which claimant 
had persisted in using. He also suggested that claimant go 
to the Callahan Center for a psychological consultat.ion.

m
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m Claimant sav/ Dr. Grewe on August 2, 1977; at that timo 
he was in a quandry regarding his national life insurance 
health coverage for his family which would run out at the 
end of the following month if claimant was unable to return 
to work. Dr. Grewe was of the opinion that there.was no 
apparent hope that claimant would be able to return to v;ork. 
lie suggested that a work coordinator try to resolve claimant' 
employment prospects and insurance problems, however,- J.ater 
claimant refused vocational assistance.

On January 10, 1978 Dr. Smith reported that claimant 
continued to have substantial difficulty with his ankle a 
that he was to be seen by Dr. Grewe and Dr. Logan in Febr 
On February 3, 1978 Dr. Grewe exam.ined claimant and found 
that in spite of all of the medical attention claimant; ha 
received he was still hung up on the dilemma al^out liis 
pension and union benefits. He felt claimant's condition 
should be considered stationary and that he should be eva 
for possible vocational rehabilitation. Claimant appeare 
to be reluctant to jeopardize his union pension, however, 
Dr. Grewe felt that the details of a settlement needod to 
worked out because of claimant's preoccupation with the 
aspects of his illness.

n
uary. 

d

lua ted 
d

be

Claimant was still having circulatory problems and Dr. 
Grewe prescribed medication to relieve this problem. He 
noticed that claimant was wearinq a foot drop type brace 
which helped claimant's gait. Claimant'had a tendency to 
externally rotate the foot when he walked to avoid pushing 
off with the toe. He suggested additional gait traitiiug 
might be of value.

Later, Dr. Grewe suggested possibly a fusion of the 
ankle and reported that claimant had complaints referrable 
to his low back and right hip area. He stated: "He walks
with the foot everted-miIdly circumducfive gait. 1 tlii.nk j.s 
done to avoid pressure on the ankle and toe". Dr. Grewe's 
opinion was that further treatment shouJ.d, be held in ai:>eyance 
until claimant's retirement problems had been fully v/orked 
out. He again reported that claimant's condition was station
ary unless Dr. Smith found to the contrary.

On May 11, 1978 Dr. Smith stated that it might l'>e 
necessary to fuse the ankle or perform a total joint replace
ment but it should be deferred for a few months at least.
He recommended that the claim be closed. Claimant sfill had 
considerable tenderness in the ankle and some in the posterior 
medial portion of the joint. Circulation of the foot appea7;v2d 
to be better; the foot was no longer cold or sweaty as it 
was pirior to surgery.
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On May 23 , 1978 the claim was cl.osed by a beLerivilna tioii 
Order v/hich awarded claimant compensation f;or ternporciry 
total'disability from June 22 , 1976 through April 24, J.978 
and 47.25° for 35% loss of the right foot.

Dr. Grewe saw claimant on June 20, 1978 and clai.iiiant 
told him that he had been denied his pension and. had been 
granted only a 35% award for hi.s industrial injury, but he 
had gained Social Security disability benefits. At tfiat 
time claimant told D.r. Grewe that he was trying to a[g;)oal 
the Determination Order, stating that he was unable to even 
work around his house or mow his lawn because o l: the severi ty 
of the pain in his right ankle and foot and the iiiipa.i.nnent 
in his hip even when he used the foot drop brace.

Dr. Grewe stated that he was unable to arcjue wii:.h 
claimant's reasoning and thought that, in essence, c.laimanL 
was totally disabled, whether it was strictly physic:ai or a 
combination of psycho],ogical and physical factors. He did 
not feel that claimant, in his present frame of inind, couJ.d 
either be rehabilitated or hired to a gainful employment 
position.

Claimant requested a reconsideration of the DeIei.iiiination 
Order and on June 23, 1978 an Order on Reconside I'a t ion was 
entered whereby claimant's award was increased to 75'^ fo.r 
50% loss of the right foot; there was no change with respect 
to the compensation ^iwarded by the original Determination 
Order for temporary total disability.

The Referee found that although Dr. Grev/e, in October 
1978 , emphasized basic stress in claimant's ri.glit lumbar 
area and the right hip, secondary to claimant's abnonnal 
gait imposed by his muscle weakness in the right lcv;er 
extremity and the need for a foot brace and ci rcun)duction 
foot everted gait, he felt that the need for the foot brace 
and the cause of claimant's abnormal gait were based upon 
claimant's being allowed to supervise his own recovery.

T]ie Referee also found that claimant had refused to go 
to Callahan Center a.id to receive any vocational, ass.istance.
He has refused any type of employment except returning to 
his former job on the paving crew. Claimant's uiiion and 
Social Security found him eligible for a pension, however, 
that, in the opinion of the Referee, did not satisfy llie 
Worker's Compensation Act. The fact remained that claimant 
has resisted all attempts to rehabilitate him and he has not 
established that he is willing to seek regular gainfu.l 
employment, therefore, he has not satisfied the requirements 
of ORS 656.206(3) and cannot be considered as permanently 
and totally disabled.
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The Referee found that although it was •understaudable 
that claimant should worry and.be pre-occupied concerning 
his union benefits and his private insurance and that, he was 
somev;hat confused because of the conflicts in regulations 
among the various agencies from whom he is attemptin'i to 
obtain financial security, nevertheless, the defendatit- 
employer's argument that claimant is simply desirous of 
retiring is more persuasive. Even if .1, t were not, the I'efc.ree 
found that claimant was not permanently and totally disabled 
under the ruling set forth by the Court in Corlay v. Weyer
haeuser , 35 Or App 449. .

. . pThe Referee felt that claimant's disability was in the 
scheduled area and that the schedule set forth by the statute 
was the standard for injuries which are less than permanent 
total. He affirmed the award of 50% .of the maximum fo.r loss 
function of a leg.

The Board, on de novo review, agrees that claimant has 
been adequately compensated for the .loss function of his 
right leg, however, contrary to the' Referee's opinion, the 
Board is persuaded by Dr. Crewe's unrefuted opinion that 
claimant's abnormal gait has caused claimant some physical 
distress in his right lumbiar area and in his right hip and, 
therefore, claimant has both scheduled and unscheduled 
disability.

Had claimant, in this case, met all of the requirements 
of ORS 656.206 (3), 'it is possible that with his scheduled 
and unscheduled disabilities he might have been found to be 
permanently and totally disabled under the provisions of ORS 
656.206(1) but, as the Referee found, claimant has failed to 
establish that he is willing to seek regular gainful employmen 
and/or. that he has made reasonable efforts to obtain such 
employment.

The Board feels that claimant's loss of wage earning 
capacity which is directly attributable to the unscheduled 
disability, is not substantial and that an award of compensa
tion equal to 48® for 15% unscheduled back and hip disability 
would adequately compensate claimant for this loss,.

ORDER

The order of the Referee, dated February 20, 1979, is 
modified.

Claimant is awarded 48° of a maximum of 320° foi' .1.5% 
unscheduled back and hip disability. This award is in 
addition to the Referee's order which in all other respects 
is affirmed.
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Claimant's attorney is awarded as a reasonable a t. aorney' : 
fee a sum equal to 25% of the additional compensation ciranfed 
claimant by this award, payal^le out of said compensa L iujn as 
paid, not to exceed a maximum of $3,000.

#

WCB CASE NO. 78-8993 October 8, 1979

HAROLD RAIKES, CLAIMANT
Starr & Vinson, Claimant's Attys.
Samuel Hall, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

- Reviewed by Board Members Wilson and KcCallister.

'[’he State Accident Insurance Fund seeks Board reviev; oT' 
the Referee's order which found claimant fo be perman<.ui tly 
and totally disabled as of November 6, 197 8, t[ie dafe of the 
last Determination Order.

Claimant, at the time of his injury, v/as a 59-yoar-old 
rural real estate salesman who suffered injuries to )iis left 
arm, shoulder and neck on September 27 , 19 73 while he.- was 
walking on rough terrain, tripped and fell down a err-'t 
bank.

#
Dr. Camerer, a chiropractic physician, saw c.IaiM.in t on 

Novenil:)0r 5, 1973 and diagnosed an acute traumatic ce I'v.i.ca.I. 
and thoracic myofascitis, subluxation of Cl and 'I’l. l!c gave 
claimant some chiropractic treatment and, on November h,
1973, released claimant for modified employment. On i-'c-.bruary 
18 , 1974 Dr. Camerer suggested that claimant be giveri a 
neurological examination.

On March 12, 1974 Dr. Campagna, a neurosurqeon, examined
claimant and it was hi.s impression that claimant swffored a 
severe nerve root compression C6, ].eft, secondary to protruded 
C5-C6 disc, left. He suggested a myelogram which v/as done on 
March 14 , 1974. The follov/ing day, Dr. Campagna performed 
back surgery for the removal of protruded cervical disc.', C6- 
C7, left and hemi-laminectomy.

On dune 15, 19 74 Dr. Campagna released claimarit 
return to his regular work. On July 31, 1974 Dr. Co 
reported that claimant had retui.’ned to work and w’as i:w.l.crut 
it well, although he still had left arm weakness and nuinbne

c I j
ii| .'U '".111 a
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so had pai
ed l:o 50%
St-:i tiouary

of the*left thumb and index finger. C
in his elbow and nock'; the neck motion -was iimrted l:o tU'-s oi; 
normal. He 'found that claimant's condition was stationary 
with moderate disability of neck and left arm.

On September 3, 1974 a Determination Order awarded 
claimant comipensation equal to 96° for 30% unscheduJ.ed neck 
and upper back disability and 38.4° for 20% loss of f:he left 
arm.

On December 23, 1975 Dr. Campagna again o:-:amined claiman.t 
who was complaining, of headaches, neck pain radiating between 
the shoulder blades and numbness and tingling in the .left 
arm. Dr. Campagna diagnosed severe cervical spondylo.sis. On 
January 28, 1976 Dr. Campagna performed an anter.i.oi: cervical
osteophyte removal and luicinectomy at C5-6. X-rays taken 
later showed cervical spondylosis at the other levels.

On June 1, 1976 Dr. Campagna rel.eased claimant for work 
but by June 14 claimant was complaininti of neck pain and 
pain in the upper back and left shoulder and arm. At that 
time claimant was working part time. Dr. Campagna stated 
that his condition was stationary and that the disability of 
the neck was moderate.

On August 20, 1976 a Second Determination Order granted 
claimant an additional 32° for 10% unscheduled neck.and 
upper back disability.

Dr. CajTipaqna examined claimant on March 28, 19 7 7 for 
complaints of swelling, tenderness and discol.oration of his 
left hand, left v/rist and pain and numbness in the left 
hand, neck and' mid-back. Claimant a.lso had visual disturbance, 
pain and blurring. The diagnoses were gout, ceirel'^.rovascular 
insufficiency, and cystic lesion in the cerebellar region. 
Claimant had a CAT scan which was norma.l.

On March 6 , 19 79 Dr. Lynch examined claimant and fo;,ind 
numl^ness sensation i.n the top of the hand and wrist wirich 
might be on a neurologica.l basis. He also found some evidence 
to suggest a m.ild carpal tunnel syndrome and reason to
susoer-t torn or degenerative medial meniscus left knee. An
arthrograrn revealed no problem in the lateral meniscus but 
the medial meniscus showed degenerative alterat.i.ons In the 
posterior and middle one-third and there was moderate [!)Oster- 
ior extension of the knee joint along the medial aspect.

After a myelogram was pei'J'ormed, Dr. Campagna 
decompression laminectomy C4-C5 on April 24, 19^/. 
v;as discharged from the hospital on April 26 , 1977
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On April 28 , 1978 Dr. Campacjna advised the Social 
Security Administration that claimant was not capabJo. of: 
sustaining gainful employment. On May 26, 1977 claimant 
retired.

m
On-August ].9 , 1977 the Fund advised c].aimant that it 

had received billincjs with 1,9, 9Isiimiui I,' fi JT?',79111'
hospitalization in April (the third back sinrgery perfounied 
by Dr. Campagna) and, based upon an investiqcition of the 
circumstances surrounding such hospitalization, it v;as the 
Fund's opinion that it should not be responsil^le for tiie 
hospitalization or surgery. The Fund made a formal denial 
of claimant's claim for benefits.

On November 16 , 1977 claimant was examined by t1ie 
Orthopaedic Consultants who reported the Fund was resi:»onsibJ.0 
for claimant's 1977 surgery. On January 13, .197 8 Dr. Campagna 
also related the need for surgery to claimant's industrial 
injury.

On November 6, 1978 a Third Determination Order, pursuant' 
to a stipulation of the parties of September 20, 1978, 
granted claimant compensation for temporary total disability 
from March 28, 1977 through September 12 , 19 78.-but ..no- add:i.- ■■ 
tional award for permanent partial "disability.

Hr. Stipek, a '.vocational rehabilitation counselo]-, 
reported he found 12 jobs claimant could perforin. Mo'wever, 
at the hearing, after hea.ring claimant testify, Mr. Stipek 
found claimant was unemployable.

Claimant testified at hearing that he has tried every-- 
thing to relieve himself of pain from yrrayer to yoga. He 
presently has constant neck pain into his J.eft tempJo and 
left eye. He suffers- from headaches of varying inten.si.ty 
always. He also has right leg and right hip pain, left 
shoulder and airm problems, a cold type sensation of his 
neck, collar bone area is hot, has very little feeling in 
his hand, cannot raise his arms, suffers from poor concentra
tion and has no patience with people.

Claimant’s employer testified at the hearing that 
claimant terminated in July 1976. His job entailed a .lot of 
typing, making of phone calls, a lot of driving and c.l.imbing 
over fences.

m

The Re.feree found that claimant could not be regu.lar.l.y 
and gainfully employed and v;ould be disabled without Llie 
related conditions he suffers from, i.e., arthritis, gout, 
high blood pressure and carpal tunnel syndrome.

He concluded claimant was permanently and total.ly 
disabled as of November 6, 1978, the date of the last Determin
ation Order.
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The Board, on de novo review, concurs’ with the conclu
sion reached by the Referee.

ORDER

The order of the Referee, dated April 20, 1970, is 
affirmed.

Claimant's attorney is awarded as a reasonable attorney's 
fee at Board review the sum of $200, payable by the State 
/accident Insurance Fund pursuant to ORS 65 6. 3 82 (-.2) .

November 1, 1979WCB CASE NO. 78-9898

DONALD S. CLINE, CLAIMANT 
Welch, Brunn, Green & Caruso, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.

Claimant seeks review by t'ae Board of the Referee's 
order which sustained the employer's denial of responsibility 
for any medical expenses incurred by claimant subsequent to 
April 30, 1978, but granted claimant additional compensation 
equal to 7.5° for 5% loss of the left leg.

On appeal claimant contends that the Referee should 
have set aside the December 7, 1978 denial and remanded the 
claim to the Evaluation Division of the Workers' Compensation 
Department for an evaluation of permanent impairment.

Claimant, 23 years old, injured his left knee on June 
21, 1976 while working as a choke-setter for the employer.
This injury led to a medial meniscectomy being performed on 
August 3, 1976. As a result of this injury stress placed on 
the righb knee caused it to become disabled and a medial 
meniscectomy was performed on it on January 27, 1977.

On April 14, 1977 Dr. Coletti declared claimant medically 
stationary. A Determination Order, dated July 8, 1977 
closed his claim with an award of 7.5° for 5% loss function 
of the left leg and 22.5° for 15% loss of the right leg.
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Vocational rehabilitation was authorized and after 
termination of his program the claim was again closed by a 
Second Determination Order dated January 13, 1978 which did 
not increase claimant's compensation for permanent partial 
disability. A Stipulated Order, dated July 3, 1978, increased 
claimant's award for his left leg disability to 22.5° for 
15% loss of the left leg and 52.5° for 35% loss of the right 
leg.

On September 1, 1978 claimant was hospitalized by Dr. 
Doyden. The. summary of the event stated that claimant had a 
suspected internal derangement of the left knee following

slipping on a log in the woods several days prior to his 
admission.

Dr. Boyden, in his September 13, 1978 report, stated 
that the claimant reported that on August 30, 1978 his left 
knee doubled under him and dislocated.

#

On September 11 and again on September 13, 1978 claimant 
was examined by Dr. Coletti. He reported on October 12,
1978 that claimant had no material change in his knees, but 
he did have increased symptoms and claimant felt that his 
work aggravated his knees. Dr. Coletti .had previously advised 
the Fund that claimant would have difficulty working on 
uneven ground and recommended vocational rehabilitation. He 
stated claimant has recurrent chondromalacia from his previous 
problem.

m

An arthrogram was performed on September 21, 1978 to 
rule out a further cartilage tear in the left knee. It was 
normal.

On October 27, 1978 claimant was examined at the Ortho
paedic Consultants by Dr. Jones and Dr. Bigland, both ortho- 
I^edic surgeons, and Dr. Brown, a neurologist. Their opinion 
was that claimant was stationary from an orthopedic point of 
view and that further surgery was not indicated at that 
time. They suggested a second psychological examination. 
They opined that claimant's condition had not materially 
worsened since July 1978. They felt the results which might 
be obtained through vocational rehabilitation were question
able because claimant had stated that he v/ould not accept a 
lower wage status than he previously enjoyed as a logger and 
that if Vocational Rehabilitation cannot guarantee such wage 
status then he would return to logging. They felt that 
the 35% impairment award for the right leg was adequate but 
that the 15% impairment award for the left leg was low.

#
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On December 7, 1978 the S^tate Accident Insurance Fund 
denied further responsibility for claimant’s left leg due to 
a subsequent intervening injury and also denied reopening 
the claim on the basis of aggravation. The letter of denial 
stated -that the increased symptoms for whir.Ii claimant sought 
treatment on or after August 30, 1978 was due to an interven
ing injury resulting from a fall at home while cutting 
firewood.

Claimant testified that he was cutting wood on August 
30, 1978 when his left leg gave way under stress and that it 
was so painful that he had to be driven to Dr. Boyden's 
office. Two days later claimant was hospitalized as a in
patient. The Fund contends that this constitutes an interven
ing event; claimant contends that it is the natural result 
of the left knee instability resulting from his compensable 
injury of June 21 , 19 76,.

Claimant, relying upon the report of the Orthopaedic 
Consultants, also contends he is entitled to an increased 
award for his left knee disability.

The Referee found many doubts as to what had actually 
occurred on August 30, 1978. He concluded that because 
there was no medical evidence of any knee instability prior 
to August 30, 1978 claimant's left knee did not dislocate 
and pop back on that date. Claimant was examined by Dr. 
Coletti twice in September 1978 but made no reference to any 
event v;hich had occurred on August 30 , 1978. Dr. Coletti 
had reported that there was no material change in claimant's 
knees although claimant reported increased symptoms aggravated 
in claimant's opinion by work.

The' Referee found that claimant obviously had severe 
symptoms when he saw Dr. Boyden on August 30 , 1978 but which 
had apparently subsided completely by the time he saw Dr. 
Coletti in September. However, with respect to those symptoms 
the Referee could not determine what happened, vdien it 
happened or how it happened and, therefore, concluded claimant 
had failed to meet his burden of proving that his condition 
had worsened materially since the last award of compensation 
to the extent that curative treatment was required. He held 
that the "first portion of defendant's denial must be sus
tained. "

He further concluded that, based upon the report from 
the Orthopaedic Consultants, the award of 22.5° for 15% loss 
of the left -leg was not adequate, therefore, he inc.reased it 
7.5° or 5% for a total award of 20% loss of the left leg.
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The Board, on de novo review, agrees with the Referee's 
conclusion that the Fund's denial should be affirmed. There 
is conflicting evidence as to what, if anything, occurred on 
August 30, 1978. Even giving a liberal interpretation to 
the evidence and viewing that evidence in a light most • 
favorable to claimant, the Board cannot find that claimant

has met his burden of proof that his left knee condition had 
worsened since his last award of compensation, in the Stipu
lated Order dated July 3, 1978. Finding no aggravation, the 
Board concludes that the .Referee erred in awarding claimant 
an additional award of compensation equal to 7.5° for 5% 
loss of the left leg and reverses that award.

ORDER
The order of the Referee, dated May 18, 1979, is modi

fied.
That portion of the Referee's order which sustained the 

Fund's December 7, 1978 denial is affirmed.

The remainder of the Referee's order is reversed.

#
WCB CASE NO, 78-7578 November 1, 1979

ANNA CUNNINGHAN, CLAIMANT 
Evohl F. Malagon, Claimant's Atty, 
SAIF, Legal Services, Defense'Atty. 
Reauest for Review by Claimant

Reviewed by Board Members Wilson and Phillips. .

Claimant seeks review by the Board of the Referee’s 
order which denied claimant's claim for additional compensa- 
.tion for temporary total disability from January 17, 1978 
through November 20, 1978.

Claimant, a 56-year-old -cook, suffered an injury on 
December 27, 1975 when she was-struck in the back by a 
fellow-employee. The following day Dr. Mang, a chiropractic 
physician, diagnosed a cervical and mid-dorsal strain. He 
found her to be medically stationary on February 4, 1976, 
however, when claimant attempted to return to work she 
aggravated her back and on May 31, 1977 Dr. Maiig found 
claimant's condition unstable. #
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Dr. Adams, an orthopedic physician who examined claimant
on June 23, 1976, stated that Claimant might have s carpal
tunnel syndrome on the right but he could not attribute that 
to claimant's being hit in the shoulder blades. He felt 
that a neurological evaluation was indicated.

On October 4, 1977 Dr. Schostal, a neurologist, found 
claimant's .claim that, her right carpal tunnel compression 
was related to the industrial accident was without sound 
neurological foundation. He believed claimant was having 
numerous symptoms that were predominantly functional and 
that claimant should start to make arrangements for returning 
to gainful employment. Dr. Schostal advised claimant that 
she did have a right carpal tunnel compression but that it 
was not work-related. He told her that she should have it 
repaired but it would be her own responsibility. He found 
claimant's symptoms of neck pain ho be grossly exaggerated 
and predominantly functional.

On November 16, 1977 Dr. Luce, an orthopedic physician, 
examined claimant on referral from Dr. Hang. Dr. Luce found 
thoracic strain by history and’degenerative disc disorder 
C5-6 and C6-7. He found some irritation at C2, left, second
ary to muscle spasms and anxiety tension state, mild to 
moderate. He felt the only way the role of trauma could be 
established was to have a detailed report based on all the 
facts dating from the first examination the morning after 
the injury to the present time. He recommended manipulative 
therapy.

Dr. Hang reported on January 17, 1978 that he had read 
the reports of Dr. Schostal and Dr. Luce and stated that 
there was general physical examination findings on the neck. 
He also found that motions were limited due to pain in the 
cervico-thoracic junction down to the eighth thoracic nerve. 
He stated there was some chronic cervical and thoracic pain 
which had.not been alleviated by chiropractic care and that 
Dr. Schostal and Dr. Luce did not offer any type correction 
for such conditions. He said that if Dr. Schostal and Dr. 
Luce determined that claimant was able to 
release her to work even though she still 

pain in the cervical and thoracic 
to the December 27, 1975 injury.
18, 1978, advised the Fund that in

work he would also 
continued to have 
areas which were 
Dr. Luce, on 
view of lack of

chronic 
related 
January
inform;ation requested at the time of his November 197 7 
examination he would have to agree that the claimant was not 
eligible for continued benefits.
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On July 11, 1978 claimant was-examined by Dr. Wilson, a 
neurologist, and Dr. Abele and Dr. Holm, both orthopedic 
surgeons, at the Orthopaedic Consultants, whose opinion was 
that claimant's condition was stationary and that claim 
should be closed after the patient has psychologic evaluation. 
They felt that chiropractic manipulations should be substituted 
with postural exercise programing and that claimant could 
return to the same occupation with limitations or to some 
other occupation. They felt she would need vocational 
assistance. They found claimant's total loss of function of 
the back and of the neck due to the injury tc- be minimal.
They felt claimant's primary problem at the time of the 
examination was a psychological problem with very few objective 
findings and many hysterical features characterized 'by over
exaggerations , inconsistencies and refusals.

#

On November 20, 1978 a Determination Order awarded 
claimant compensation for temporary total disability from 
December 27, 1975 through January 17, 1978, less time worked.

Claimant was given a psychiatric examination by Dr. 
Holland, a psychiatrist, in October 1978. He found claimant 
had experienced severe psychological deprivations as well as 
multiple emotional traumatic events during her life. Dr. 
Holland found claimant was experiencing a hysterical conver
sion reaction with multiple psychophysiological complaints 
which had been reinforced by chiropractic treatment of a 
poorly defined injury. He felt claimant's disability was 
the result of her high predisposition to physiological 
morbidity as well as. the chiropractic interventions. He 
found claimant's psychiatric condition to be stable and that 
it would not become worse without treatment; it was highly 
speculative whether it-could be improved with treatment.

Claimant was examined by Dr. Bert on November 29, 1978 
who diagnosed cervical spondylosis, mild to moderate degenera
tive arthritis, lumbar spine. He felt that with the degree 
of cervical spondylosis that claimant had she did have some 
permanent impairment and would not be able to work as a 
waitress, cook or nurse's aide. There were some types of 
light work that she could do but such work could not involve 
lifting, stooping or bending or keeping her head in a fixed 
position. On January 4, 1979, Dr. Bert reported that claimant 
was restricted from prolonged riding in a car, heavy lifting, 
frequent stooping or bending; he also stated that he had no 
objection to her continuing to see Dr. Mang so long as his 
treatment was gentle and restricted to heat, massage and 
homopathic treatment rather than forceful manipulations.

m

Dr. Bert reported on January 18, 1979 that in his 
opinion claimant was left with some residual from her injury 
and her deteriorated spine. He felt that at that time 
claimant was medically stationary.
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m On March 1, 1979 Dr Bert advised the Fund that he could 
riot say if there had been subsequent intervening occurence 
which would have caused changes in claimant's neck after she 
hlad been seen by the other orthopedists and Dr. Luce without 
being able to review her old x-rays.

The Fund asked Dr. Bert whether the changes he-found on 
dhe x-rays, if any, would be the basis of any temporary 
tiotal disability after January 17 if there was any. He 
ijeplied that he felt the changes found on her x-rays certainly 
would represent a basis for her impairment and would account 
Ijor her disability that persisted. On April 5 , 1979 Dr.
Bert advised claimant's counsel that after reading Dr.

Luce's report and seeing the x-rays most recently taken of 
claimant's neck, he did not feel that there were any signifi
cant changes and if there were any they were not drastic in 
nature. All of the x-ray findings that he had seen demon
strated degenerative arthritis, disc space narrowing and 
cervical spondylosis.

Dr. Bert did not see the x-rays ot 1976 but he saw 
fheir interpretation by Dr. Luce and fo-und them consistent 
with the x-rays he had seen. In his opinion the findings 
suggested by the x-rays pre-existed the traumatic injury of 
December 1975 and he would have to assume that her present 
pain was an aggravation of that pre-existing condition. He 
felt that a material worsening of the neck occurred by 
aggravation and that since it has persisted for over two 
years, it would be reasonable to say that there is a degree 
of permanency. He could not state with any certainty that 
there was any x-ray evidence that would suggest that there 
has been any intervening trauma since June 1976.

to1
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The Referee found that claimant had been paid temporary 
tal disability from the date of her accident to January 
, 1978, the date that Dr. Mang stated that if Dr. Schostal 
d Dr. Luce agreed that claimant could return to work he 
uld -release her to return to work. Claimant contends that 
r back pain persisted and would not allow her to continue 
th restaurant work. She states she has had no particular 
ange in her condition since she was last seen by Dr. Mang 
April 1978.
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The Referee, relying upon the Court's ruling in Jackson 
V. SAIF, 7 Or App 109 (1971) , which stated that temporary 
total disability compensation is payable until a claimant 
returns to work, is released by the claimant's doctor to 
return to regular work, or a determination is made that 
claimant's condition is medically stationary, found that Dr. 
Hang, on January 17, 1978, released claimant to return to 
work. Furthermore, the physicians at the Orthopaedic Consul
tants in July 1978 recommended the claim be closed after a 
psychological evaluation which was subsequently made by Dr. 
Holland and resulted in his finding that her psychiatric 
condition was stable.

#

TJie Referee found that once a claimant has been released 
to return to work the burden is upon claimant to establish 
inability to work by further medical reports in order to 
establish claimant's right to additional compensation for 
temporary total disability.

The Referee concluded that claimant had failed to do 
this and also that the comment made by the physicians at 
Orthopaedic Consultants in July 1978 that claimant be given 
a psychological evaluation was not sufficient to establish a 
new period for payment of compensation for temporary total 
disability.

The Board, on de novo review, disagrees with the conclu
sion reached by the Referee. The Court in Jackson set forth 
three categories one of which must be met before payment of 
compensation for temporary total disability can be terminated. 
Between the period of January 17, 1978 and November 20,
1978, the date of the Determination Order, claimant did not 
return to work, her attending physician. Dr. Hang, did not 
authorize her to return to regular work and the claim was 
not closed by a Determination Order until November 20 , 1978. 
After the Fund had submitted its request for claim closure ^ 
in January 1978 it received a letter from the Evaluation 
Division of the Workers' Compensation Department dated May 
22, 1978 which stated, "None of the medical reports submitted 
indicate that the worker has achieved maximum improvement 
even though they do indicate that she can work. Please 
resolve" .

The Orthopaedic Consultants said claimant could return 
to work but with limitations.

Dr. Bert, in his last report dated April 5, 1979, 
stated the following opinion:

m
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"I do not feel that Mrs. Cunningham [claimant] 
can now, or in January of 1978, return to her 
work as a waitress, cook or nurse's aide be
cause this would require bending, stooping and 
use of her neck which would cause her discom
fort. ' I feel that she is still pre
cluded from doing this".

The Board concludes' that there is no evidence to support 
the termination of payment of compensation for temporary 
tlotal disability to claimant on January 17 and there is 
evidence that she was entitled to continue to receive compen
sation for temporary total disability until her claim was 
closed by the Determination Order dated November 20, 1978.

Under the circumstances the Board feels there is no 
basis for the assessment of penalties, however, the Fund 
shall pay claimant's. attorney a reasonable attorney's fee 
for his services both before the Referee at hearing and at 
Board review.

ORDER

The order of the Referee, dated May 31, 1979, is reversed

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services both at the Hearings level and at Board 
review the sum. of $850 , payable by the State Accident Insur- 
^ce Fund.

SAIF CLAIM NO. C344304 November 1, 1979

DOROTHY E. CURTIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On June 26, 1979 the claimant requested that the Fund 
reopen her claim for an injury sustained on September 22, 
1971 while working for the Lake Oswego School District. The 
claim was initially closed on August 31, 1972 and claimant's 
aggravation rights have expired. The Fund, therefore, 
referred the matter to the Board, along with supporting 
medical documents, for consideration under its own motion 
jurisdiction.
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Dr. Lynch, who performed surgery on claimant in 1977 
for the same problem, indicated that claimant had elected to 
try hospitalization and pelvic tractions, x-rays, muscle 
relaxants, etc. He felt there might be a need for a myelogram 
if these treatments did not help. Claimant was admitted to 
Sacred Heart Medical Center in late July 1979 and a myelogram 
was carried out on July 24. Claimant's condition did not 
respond to treatment very well; on August 20, 1979 she was 
still complaining of a considerable amount of pain. Dr.
Lynch felt she probably had some sciatic nerve root injury 
and probably a fifth lumbar nerve root secondary to her 
protruded intervertebral disc.

On'September 17, 1979 Dr. 'Lynch indicated claimant 
would be having differential nerve root blocks which would 
lead to dorsal rhizotomy of the appropriate nerve root.
Based on the result of this test, a laminectomy was performed 
on September 27, 1979. Claimant's condition has responded^ 
quite v/ell, although she is still under the care of Dr.
Lynch.

The Fund, in its letter of October 18, 1979, indicated 
it had no objection to reopening claimant’s claim for further 
treatment. However, it felt there was some question relating 
to claimant's entitlement to time loss benefits inasmuch as 
she has- not worked since the date of her original injury.

The B'bard, after full consideration of the evidence 
before it, concludes that claimant's current problems are 
directly related to her 1971 industrial injury and her claim 
should be reopened. It finds that claimant is entitled to 
time loss from the date she was hospitalized in July 1979; 
even though she v;as not actually working, this hospitalization 
prevented her from working.

ORDER

Claimant's claim for an industrial injury sustained on 
September 22, 1971 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compensa
tion commencing on the date claimant was admitted to Sacred 
Heart Medical Center in late July 1977, and until her claim 
is closed pursuant to ORS 656.278.

#

m
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GORDON J. DOUGHERTY, CLAIMANT
Fulop, Gross & Dunn, Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys. 

Order Approving Application

WCB CASE NO. 77-7170 November 1, 1979

On October 15, 1979 claimant requested the Board to 
authorize payment to him by Liberty Mutual Insurance Company 
of 100% of the increased compensation for permanent partial 
disability awarded claimant by the Opinion and Order of 
Referee Gemmell, dated September 19, 1979. A copy of the 
application by claimant, including Exhibit "A", is attached 
hereto.

The Board, after considering the application and Exhibit 
"A" , concludes that the application by claimant for payment 
to him of the increased compensation for permanent partial 
disability in a lump sum payment should be authorized.

m
SAIF CLAIM NO. YC 447696

DORIS R. SCHWARTZ, CLAIMANT 
Goode, Goode, Decker, Beckham.

& Nelson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

November 1, 1979

m

On March 5, 1979 claimant, by and through her attorney, 
apparently requested the Board to reopen her claim for an 
injury sustained on June 21, 1973. Claimant's claim was 
initially closed on Noveml:ier 30, 1973 and her aggravation 
rights have expired. The Board has no record of receiving 
this March 5, 1979 request but after several letters and 
phone calls it received a copy of the request on July 20, 
1979. The petition indicated that the Fund was aware of 
claimant's "aggravation" and had authorized further medical 
treatment; this is substantiated by a letter of the Fund 
dated January 31, 1977.

Attached to claimant’s petition were medical reports 
from Dr. K. Clair Anderson indicating claimant was suffering 
from chronic back pain and recommending bedrest and exercises 
A report from Dr. Schaeffer, a chiropractor, dated February 
28, 1979, indicated claimant was completely disabled and 
unable to return to her previous occupation.
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The Board, on July 24, 1979, requested the Fund to 
advise it of its position with respect to claimant's request 
for own motion relief. On July 26 the Fund responded, 
stating it was making arrangements for claimant to be examined 
by the Orthopaedic Consultants and it would advise of its 
position as soon as possible-

The Board received the report from the Orthopaedic Con
sultants on October 19, 1979. This report indicated that 
claimant's condition was stationary and the case should 
remain closed. They felt claimant was retired and would not 
return to any gainful occupation, although she probably 
could perform light work. They found her Impairment at that 
time to be in the mildly moderate category. Due to the 
injury, it was mild. Based on this report, the Fund said it 
would oppose reopening of claimant's claim.

The Board, after thorough consideration of the medical 
evidence before it, concludes that claimant's claim should 
not be reopened at this time. Any treatment that she needs 
can be provided under the provisions of ORS 656.245.

ORDER

m

claimant's request for own motion relief for an injury 
sustained on June 21, 1973 is hereby denied.

m

WCB CASE NO. 78-5040 November 1, 1979

CHARLES L. SHIELDS, CLAIMANT 
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson, Phillips and McCal- 
lister.

Claimant seeks Board review of the Referee's order 
which granted him compensation equal to 160° for 50% unsched
uled neck, shoulder and psychological disability. Claim
ant contends he is permanently and totally disabled.

The majority of the Board, after de novo review, af
firms and adopts the Opinion and Order of the Referee, a 
copy of which is attached hereto and, by this reference, is 
made a part hereof.

ORDER
#

The order of the Referee, dated May 3, 1979, is
affirmed. t
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m

Board Member Phillips dissents as follows:

I accept the recitation of facts in the order of the 
Referee and concur in his opinion that "... this case 
must be analyzed in terms of claimant's condition at injury, 
prior to the'deterioration of the non-injury related condi
tions". However, the deterioration of the claimant's psy
chological condition, which has been medically determined 
to be causally related, must be considered in any measurement 
of loss of earning capacity.

The Referee finds that we have here an " . . . essen
tially one-armed worker who cannot do fine or heavy work.
On top of that he has a psychological component to his' con
dition that is permanently disabling and enhances the physi
cal effects of his injury." In addition to those problems, 
of course, we have a claimant in "catch 22". There is no 
hope for work without retraining and no hope for improvement 
of the psychological problem without resolving the vocational 
problem and no prospects of resolving the retraining problem.

I believe the claimant is and will remain unemployable 
primarily as a result of his injury superimposed upon other 
impairments which existed at the time of the injury.

I find the claimant permanently and totally disabled 
within the meaning of ORS 656.206.

WCB CASE WO. 77-6373 November 1, 1979

GENEVA TAYLOR. CLAIMANT 
Olson, Hittle, Gardner Evans, 

Clai?nant' s Attys .
S.AIF, I.egal Services, Defense Attv. 
Order On Remand

m

On September 22, 1978 the Board entered its 
Review in the above entitled matter which affirme 
Referee's order dated April 12, 1978. That order 
the Fund to pay 10% penalties on all compensation 
ary total disability due and owing claimant from 
13, 1977 until November 22, 1977, but stated that 
>had properly paid claimant compensation for tempo 
disability and the penalties assessed by the Refe 
dated September 13, 1977. The Fund was directed 
claimant's attorney $300 as a reasonable attorney 
unreasonable delay by the Fund in making payments 
ary total disability ordered by the Referee's ord 
September 13, 1977.

Order on, 
d the 
directed 
for tempor- 

September 
the Fund 

rary total 
ree's order 
to pay 
's fee for 
for tempor- 

er of
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The Fund requested judicial review of the Board's 
order.

#

On May 29, 1979 the Court of Appeals reversed the 
Board's order and remanded the matter to the Board for the 
entry of an order requiring payment of the full amount of 
compensation for temporary total disability for the period 
beginning June 18, 1976 until closure of the claim, with a 
credit for $524.19 which the Fund paid on November 8, 1977 
and for other amounts paid since then. The Court also 
directed the Board to require the Fund to pay claimant 
additional compensation in the amount equal to 25% of all 
the compensation owed but not paid to claimant since the 
last order in which such penalties were assessed and to pay 
claimant's attorney a reasonable attorney's fee based upon 
the Fund's unreasonable resistance to making the payments 
for temporary total disability.

On October 1, 1979 the Board received the Judgment and 
Mandate from the Court of Appeals and, in conformity there
with, issues the following order.

ORDER

The order of the Workers' Compensation Board,, entered 
on September 22, 1978, which affirmed the Referee's order 
dated April 12, 1978, is reversed-

The State Accident Insurance Fund is directed to pay to 
claimant compensation for temporary total disability from 
June 18, 1976 until the claim is closed pursuant to ORS 
656.268, with credit allowed the Fund for $524.19 which it 
paid claimant on November 8, 1977 and for such other amounts 
that it has paid to claimant since that date.

The State Accident Insurance Fund is directed to pay 
claimant additional compensation in an amount equal to 25% 
of all the compensation owed but not paid to claimant since 
the -last order which such penalties were assessed. {The 
Referee's Opinion and Order, dated April 12, 1978.)

The State Accident Insurance Fund is directed to pay 
claimant's attorney as a reasonable attorney's fee the sum 
of $1,000 pursuant to the provisions of ORS 656.382(1) 
because of the Fund's unreasonable resistance in paying 
compensation for temporary total disability to which claimant 
was entitled.

#

#
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JACK NICHOLAS, CLAIMANT 
James P. O'Neal, Claimant's Atty. 
Velure_& Heysell, Defense Attys.- 
Request for Review by Claimant 
Cross-request by Employer

WCB CASE NO. 78-10,021 November 2, 1979

m

Reviewed by Board Members Phillips and McCallister.

Claimant seeks review by the Board of the order of the 
Referee which granted him an award of 64® for 20% unscheduled 
neck and left shoulder disability. Claimant contends that 
the award granted was inadequate and the employer cross-requests 
review contending the award is excessive.

Claimant was' employed on the greenchain by Roseburg Lum
ber Company and had been so employed for four months when on 
August 17, 1977 he strained his neck and middle back.

Two days later claimant saw Dr. Falk, a chiropractor, who 
diagnosed cervical strain/sprain arid left shoulder strain. He 
took claimant off work for one week.

On September 20, 1977 Dr, Falk released claimant to return 
to work for two hours a day. Claimant was therafter referred 
to Dr. Mundall who examined him on September 27. Dr. Mundall 
diagnosed mild left cervical strain with no radiculopathy.
Dr. Mundall released claimant for modified work on October 
10, 1977; thereafter, claimant was referred to Dr. Woolpert.

On January 19, 1978 Dr. Woolpert reported that claimant, 
upon examination, had full range of motion of the cervical 
spine with no restrictions at all, and no muscle spasms. X- 
rays taken showed no abnormality. The only advice he had for 
claimant was to increase his activities. Dr. Woolpert felt it 
might be difficult to get clairiant back to work.

m

On February 7, 1978 Dr. Mundall reported that claimant 
had asked him to release him for light duty work only; the 
doctor agreed that claimant should not return to work on the 
greenchain.

On March 2, 1978 Dr. Mundall reported that upon examina
tion of February 29 claimant had no pain or limitation of 
movement of his neck. Dr. Mundall wrote to the employer re
questing that claimant be given light work with no excessive 
lifting or pulling over 35 pounds and no work on the green
chain. The doctor felt claimant was improving and in a couple 
months could probably return to his normal job. He found no 
objective evidence of permanent disability or impairment.
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On March 11, 1978 Dr. Woolpert reported that claimant 
still had complaints despite normal findings upon examination.
Dr. Woolpert felt claimant should have • job placement and his 
disability was mild. On October 31, 1978 Dr. Woolpert found 
.claimant's condition medically stationary.

A Determination Order of December 1, 1978 granted claim
ant compensation for time loss only.

Claimant testified he returned to work twice; the first time 
he was put back on the greenchain and his arm froze up. The 
second time he was off-bearing on the splicer for eight days 
and his "arm acted up".

Claimant is 25 years old and has a 10th grade education 
with experience as a farm laborer, logger, tree planter, and 
supervising tree planting. Claimant hasn't sought any employ
ment and testified he doesn’t know how to go about looking 
for light work when all his past experience, has been in heavy 
labor.

The Referee found, based upon the evidence, that claimant 
had no job skills prior to this injury other than general 
heavy labor. He further found that claimant did overstate his 
difficulties but nevertheless has lost the ability to do 
vigorous work. He granted claimant an award of 20% for his 
loss of wage earning capacity.

The Board, on de novo review, finds the Referee's award 
was excessive. The medical reports reveal very few, if any, 
objective clinical findings. Nevertheless, Dr. VJoolpert 
rated claimant's impairment as mild and precluded him from 
returning to his regular occupation. Therefore, the Board

concludes claimant would be adequately compensated for his loss 
of wage earning capacity by an award of 10% for 32°. Claimant 
is urged to contact Field Services Division for their assitance 
in job placement.

ORDER

The order of the Referee, dated June 5, 1979, is modified.

Claimant is hereby granted an award for 32° for 10% un
scheduled neck and left shoulder disability. This award is in 
lieu of that granted by the Referee in his order, which in all 
other respects is affirmed.

#
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V;CB CASE NO. 
WCB CASE NO.

78-919
'.-7'9-2l36

November 5, 1979

JOSEPH T. CARDWELL, CLAIMANT ' 
Bloom, Ruben, Marandas & Sly, 

Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark,' Employer's Attys. 
Lindsay, Nahstoll, Hart, Neil 

& Weigler, Insurer's Attys. 
Request for Review by Claimant

<9

Reviewed by Board Mei:>bers Wilson and Phillips.

Claimant requests review by the Board of the Referee's 
order which sustained the denial of claimant's claim for 
aggravation of a 1975 injury (V-JCE Case No. 78-919) and 
affirmed the Determination Order of March 30, 1978 which did 
not award claimant any permanent disability (WCB Case No. 
79-2136). Claimant's request for a hearing on the denial 
and his request for a hearing on the adequacy of the Determin
ation Order had been consolidated for a hearing.

Claimant, a 23-year-old laborer, suffered a compensable 
injury to his low back on October 17, 1975 while he was 
prying with a crowbar. The injury was diagnosed as an acute 
lumbosacral strain and claimant received conservative treat
ment and was released to return to work on October 27, 1975.
At the time of this injury claimant was working for F.entron 
Highway Products, whose carrier was Argonaut insurance 
Company. After claimant returned to work he re-injured his 
back on November 6, 1975. Beth injuries were handled under 
the same claim number and closed by a Determination Order, 
dated May 13, 1976, whereby claimant was awarded compensation 
for temporary total disability from October 20, 1975 through 
October 26, 1975. Claimant contended that he lost time from 
work as a result of the second incident.

The evidence indicated that during the next .two years 
claim.ant worked for various employers’. In April 19 7 7 claimant 
commenced working for Publishers Paper Company and worked 
for them until December 16, 1977 when he injured his right 
thumb while feeding the planer.
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On December 21, 1977 claimant, while at home, started 
to removed his vest from a,closet prior to going to work.
He dropped the vest and when he bent over to pick it up he 
felt excruciating low back pain which radiated down his left 
leg. Claimant testified the pain was so severe that he was 
unable to control his legs and dropped to the floor. On the 
same day he saw his family physician who diagnosed an acute 
lumbar strain. It is claimant’s contention that this event 
constituted an aggravation of his October-17, 1975 injury. 
The defendant contends that it is a subsequent intervening 
non-industrial accident.

#

The Referee stated the fundamental rule that a worker 
suffers an aggravation if the symptoms have been relatively 
continuous but suffers a new injury if they have not. Both 
claimant and his wife testified that claimant continued to 
have symptoms from time to time following the closure of his 
1975 claim and the medical evidence revealed that at least 
on one occasion claimant became symptomatic while moving a 
refrigerator. The medical records indicate that claimant 
had a low back injury in 1974 and he has a congenital anomaly 
of the lumbosacral spine. Either, or both, could be the 
underlying cause of the symptomatic periods claimant testifiies 
he has had, however, the medical evidence does not indicate 
relatively continuous course of symptoms and treatment 
following the 1975 injury.

The Referee concluded that claimant’s symptoms were f:ar 
from being continuous from 1975 and 1977 and that the sympto
matic periods between those dates were either of such short 
duration or of such minimal severity that they were not 
noticeable. This finding is supported by the testimony of 
claimant's friend, Steven J. Davis, who stated that he was 
unaware of any problems claimant had between late 1975 and 
December 27, 1977.

Therefore, the Referee, without considering whether or 
not there was medical support for claimant's contention of 
aggravation and acting purely on a legal basis, concluded 
that it was not possible to construe the incident of December 
27, 1977 as an aggravation of the 1975 injury. He found it 
to be a new injury and inasmuch as it was not work-related 
it was not compensable.

With respect to the injury claimant sustained to his 
right thumb on December 16, 1978, claimant immediately saw 
his family physician in the emergency room, was given some

treatment and released to return to work on December 27,
1978._ Claimant testified that if his hand is in a certain 
position or when he picks up a two-by-four or stickers, his 
right thumb feels as though it was sprained and sometimes
this causes him to drop the lumber which he is handling.

-172-



' The Referee found that there was no medical evidence to 
support claimant's testimony but it was not difficult to 
believe; however, permanent disability awards can only be 
granted if the disability is permanent and he found no 
medical evidence that claimant's present symptoms will not 
disappear in time. He concluded that claimant had failed to 
sustain his burden of proof and affirmed the Determination 
Order.

#

The Board, on de novo review, agrees that claimant has 
failed to prove that the incident of December 27, 1977 was 
an aggravation of his October 17, 1975 industrial injury.
The medical evidence in the record simply does not support a 
finding of aggravation. The medical records do not reveal a 
relatively.continuous course of symptoms and treatment 
following the 1975 injury.

The burden is always upon the claimant to prove by a 
preponderance of the evidence, both medical and lay, that he 
is entitled to relief v;hich he requests. In this case, 
claimant simply did not meet that burden, therefore, the 
denial of his claim of aggravation was properly denied.

With respect to the right thumb injury, the Referee 
correctly states that permanent disability awards can only 
be granted if the disability is permanent. There is no 
medical evidence that claimant's current condition will not 
be fully resolved in the future.

Therefore, the Board concludes that the medical evidence 
supports a finding that claimant had sustained no disability, 
either temporary or permanent as a result of the injury to 
his thumb on December 16, 1978.

ORDER

The order of the Referee, dated April 10, 1979, is 
affirmed.
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OTIS ABERNATHY, CLAIMANT
Welch, Brunn & Green, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order

WCB CASE NO. 78-9939 November 6, 1979

An Opinion and Order was entered in the above entitled 
matter on May 15, 1979 which remanded the claim to TLM 
Contractors, Inc., to be accepted for the payment oC compensa
tion, as provided by law. On June 14, 1979 the State Accident 
Insurance .Fund requested Board review. A transcript v/as 
ordered and furnished the parties and the Fund filed its 
appellant's brief on October 5, 1979 and the claimant filed 
his response thereto on October 23, 1979. The Fund filed 
its reply brief on October 29, 1979.

On October 29, 1979 the Board received from claimant, 
by and through his attorney, a Motion to Supplement rne 
Record. The affidavit in support of said m.otion states that 
after the entry of the Referee's order, the Evaluation, 
Division issued a Determination Order dated October 16, 1979 
awarding claimant compensation for temporary total disability, 
temporary partial disability and permanent partial disribility. 
A copy of the Determination Order was attached to the motion.

The Board, after considering claimant's motion and the 
affidavit in support . thereof and noting the entry of the 
Detern-iination Order, dated October 16 , 1979 , finds no basis 
for approving said motion, therefore, it should be denied.

WCB CASE NO. 78-7441 November 6, 1979

NORA E. ALLRED, CLAIMANT 
Gordon H. Price, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks review by the Board of the Referee's 
order which approved the August 28, 1978 denial by the Fund 
of claimant s claim for congestive heart failure and emotional 
fatigue. The Fund also raised the issue of untimely filing 
of the claim, however, the Referee found that claimant’s 
claim had been timely filed.
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At the time of the hearing, claimant was 54 years old, 
she has a high school education and has completed a business 
course in the state of New York. In 1944 claimant sought to 
join the WACS but was turned down because of a heart murmur. 
Since that time claimant married and raised a family and 
then returned to the work force doing various types of work, 
including clerking, real estate sales and brokerage work.
She' then returned to school and eventually obtained a liberal 
arts teacher’s certificate and in 1971 became a teacher's 
aide at the Colton public schools, the defendant-employer.

Claimant testified that her seven years of teaching 
involved specialized teaching of children with learning and 
behavioral problems. She felt her stress began with a 
special teaching program at which an individual teacher 
should have been limited to four hours, in claimant's opinion, 
but I at which she taught for 10 hours. Claimant had additional 
duties such as supervising recess, lunch hours and the 
loading of the school bus.

j Claimant contends that she had only limited disciplinary- 
authority. This caused her problems because it interfered 
with the preparation of her courses and seldom had the 
desired results. She testified that during late 1977 she

had one class with five high school boys whose behavior 
rendered them not acceptable in any area high school; that 
they would walk out of the - classroom, steal, ignore assign
ments and even use drugs. Claimant stated that one time she 
brolce down in this class but she did not become hysterical, 
finally recovering her composure.

Claimant testified that during the earlier part of 1977 
she|had noticed she became very tired and would lose her 
temper more easily than normal. The last day of the 1976- 
1977 school year, June 9 , 1977 , a consultantwho was review
ing | disciplinary problems, advised claimant that she was not 
competently handling her class. She said this caused her to 
suffer a severe emotional upset although she sought no 
treatment and had recovered by the time she reached home 
that night. The next evening, after dinner, she became 
violently ill and was taken to'the Silverton Hospital. Upon 
admission,, the only abnormal finding was low potassium level 
and |claim.ant was ■ given ' some medication to bring this to the 
normal level. Claimant was also referred to Dr. Brown for a 
neurological workup. Her EEC was normal and the significance 
of the mildly abnormal brain scan was not clear to Dr.
Brovvn. He found no neurological disease or indication of an 
intracerebral involvement. Claimant was discharged from the 
hospital five days later and spent a quiet summer although 
she was not teaching.
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OW AU<yU2t 23, 1977 4l5is*[\ah-t waS again hospitalized
with a diagnosis of possible cerebral dysfunction. She was 
discharged the following day and the EEG showed only some 
slowing in the parietal area. Dr. Brown took a second brain 
scan and another EEG both of v/hich were normal.

Claimant returned to teaching -almost immediately because 
there were conferences which had to be held prior to the 
opening of_ school.

Dr. Dobbes, claimant's treating physician, in a letter 
addressed to the Social Security Administration, recommended 
disability, retirement due to the fact that claimant was 
really not able to function in any sort of a job. In that 
letter he stated that claimant had been seen Dr. Intile, an 
internist, who concurred with his diagnosis. However, on 
J.uly 27, 1978, Dr. ' Intile advised the Fund, "With my clinical 
suspicions I would have no way of being able to say that the 
claimant's congestive heart failure and emotional fatigue 
were related to her employment. I did not then, nor do I 
now, consider her symptomatology to have been a compensible 
[sic] work-related disability". ’ •

On August 9, 1978 Dr. Dobbes advised the Fund that he 
had told claimant to quit work because he felt she was 
emotionally fatigued from attempting to continue to teach 
while suffering-from congestive heart failure; that the 
combination of. congestive heart failure and the attempt to 
maintain adequate teaching standards contributed to her 
emotional fatigue.

On August 28, 1978 the Fund denied claimant's claim, 
stating that it did not find that claimant's condition was 
the result, nor did it arise out of, her employment with 
Colton School District #53. 'The Fund also stated it had 
been prejudiced by claimant's untimely filing.

The Referee found that claimant's basic contention was 
that teaching stress and anxiety created her heart condition, 
that she had no such stress at home or away from the job.
He found although claimant was a very persuasive person that 
the medical evidence supporting her contention was not. 
Despite Dr. Dobbes uncorroborated statement in his letter of 
March 14, 1978 that Dr. Intile concurred with his diagnosis,
the Referee found such unresolved conflict in the medical 
evidence that he had to conclude claimant had not borne her 
burden of proof.

m
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m VJith respect to the claim .that the Fund had been pre
judiced because of claimant's late reporting, the Referee 
found that it was not until 1978 when claimant first contacted 
OSEA and later PERS that she was told to file a claim. Dr. 
Dobbes never suggested to claimant that she file a claim.
When claimant did contact the Fund in February 1978 she was 
advised that congestive heart failure and emotional fatigue 
wer|e not covered under the Workers' Compensation Act. The 
Referee concluded there was ho basis for finding that claim- 
anti's claim had been untimely filed.

I The Board, on de novo reviev;, agrees with the conclusions 
reached by the Referee. The preponderance of the medical 
evidence does not support a finding of causal re].ationship 
between claimant's congestive heart failure and emotional 
fatigue and her employment.

I ORDER
I
I The order of the Referee, dated May 3, 1979, is affirmed.

m
WCB CASE NO. 78-8524 November 6, 1979

DONALD■SIDNEY, CLAIMANT 
Wal|ter T. Aho,- Claimant's Atty.
SAIF, Legal Services, Defense'Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.

The State Accident Insurance Fund seeks review by the 
Board of the order of the Referee which granted claimant 
an award of 64° for 20% unscheduled back disability. The 
Fund contends the award is excessive.

Claimant was employed by Avison .Lumber Company as a 
lumber grader and the first injury occurred on October 6, 
1975 while turning lumber and he injured his back.

On February 25, 1976 claimant suffered his second in
jury while grading lumber and he felt pressure in his right 
upper back.

Claimant sought medical attention from Dr. Butt, a 
chiropractor, on January 9, 1976. The diagnosis was lumbo
sacral sprain with suspected disc derangement of L5 and 
spondylolisthesis, L5-S1. Dr. Butt released claimant for 
modified work as of January 27, 1976.
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On March 3, 1976 Dr. Butt reported claimant returned 
to his regular job on February 25, 1976 and was asymptomatic 
and medically stationary with no permanent impairment.

On March 4, 1976 Dr. Gambee examined claimant and 
felt he had a very serious back, problem. Claimant was 
heavy the doctor couldn't detect muscle spasms even if 
v/ere there. Dr. Gambee felt claimant would require a 
fusion if he didn't lose'weight.

so
they

On March 26, 1976 Dr. Butt reported claimant was 50% 
recovered; claimant was not working and was not medically 
stationary. Claimant could no longer be a lumber grader 
and Dr. Butt recommended vocational rehabilitation.

On May 4, 1976 the claimant was examined by Dr.
Becker. He diagnosed chronic lumbosacral strain symptoms 
with mild to moderate degenerative disc disease of the 
lumbar spine. Claimant was urged to lose weight.

On June 4, 1976 claimant underwent a psycholgocia1 ex
amination. Testing indicated an average I.Q. The diagnosis 
was hysterical neurosis. It was felt claimant needed treat
ment for this condition or there would be no improvement in 
his physical condition.

On August 11, 1976 Dr. Butt released claimant for re
stricted work with limitations of no lifting or bending 
from the waist nor was he to be on his feet for long per
iods of time.

Claimant was placed in an authorize'd program of voca
tional rehabilitation in November 1976 at Clackamas Conmunity 
College in machine shop technology. Claimant did well and 
graduated in September 1978 with a grade point average of 
3.65.

On October 13, 1978 a Determination Order granted him
64® for 20% unscheduled disability.

On October 16, 197 8 claimant got-a job with Proto Tool. 
His job was that of production grinder and he testified he 
was able to do the job without difficulty, 
quit tliis job to look for another job that 
a chance to get his journeyman's machinist 
the hearing, he was unemployed.

However, claimant 
would afford him 
card. Thus, at

The .Referee found claimant is now precluded from any in
dustrial occupation which .requires lifting, twisting, pulling 
and bending. The Referee concluded claimant was entitled to an 
additional award of 20% unscheduled disability to compensate 
for his loss of wage earning capacity.
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# The Board, on de novo review, finds there is no justifi 
cation -for the award granted by the Referee. Claimant has 
had no hospitalizations, no surgeries, takes no medication, 
and has been retrained and now has a good job skill.

! The Board concludes that the award v/hich v;as grai-eed 
by 'the Determination Order adequately compensates this 
claimant for his loss of wage earning capacity.

i The Board also takes notice that the Referee, in 
granting claimant's attorney 25% of the compensation 
gra'nted by his order, indicated the sum was not to exceed 
$2,:000. This should read "not to exceed $3,000".

II ORDER
!
j The order of the Referee, dated April 13, 1979, is 

rev^ersed.

1 The Determination Order, dated October 13, 1978, is 
hereby reinstated in its entirety.

November 6, 1979I WCB CASE NO. 77-2951
I

IDENNIS E. BRANDTNER, CLAIMANT 
Lang, Klein, Wolf, Smith, Griffith 

&jHallmark, Claimant's Attys. 
Rankin, McMurray, Osburn & 

Gallagher, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks review by the Board of the Referee's 
order which approved the defendant-employer’s denial dated 
April 27, 1977.

i The issues are the compensability of the stroke suffered 
by claimant on or about February 14, 1976 and the timeliness 
of claimant's claim.

Claimant, 51 years old at the time, suffered a stroke 
on or about February 14, 1976. On February 10, 1976, about 
10:00 a.m., claimant, while operating a boring mill, released 
a suspended control box he had been holding at arm's length. 
The I box swung back and hit his head on the right side. 
Claimant testified that his knees buckled. A fellow- 
empioyee testified that he glanced around and saw claimant 
staggering and apparently incoherent.
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Claimant continued v;orking and that afternoon, while 
pulling on a wrench, claimant's left arm went numb. Claimant 
finished that day and also the following three days of that 
work week, but did not return to work after February 13,
19 76, a Friday.

After finishing dinner on February 13, claimant testified 
that he was lying on the davenport watching T.V. and felt 
his left arm and leg become numb and his tongue felt as 
though it was swelling. That night he was admitted to Woodland 
Park Hospital and underwent a brain’scan,- electroencephalogram

and a cerebral arteriogram by Dr. Holman and Dr. Cruickshank. 
These tests revealed a complete blockage of the right internal 
carotid artery and mild irregularities in the left internal 
carotid artery. Dr. Cruickshank's final diagnosis was an 
internal carotid thrombosis on the right.

Approximately 14 months passed before claimant called- 
the State Accident Insurance Fund and was advised by it to 
file a claim. Claimant filed his Form 801 on April 25,
1977.

m

The April 27, 1977 denial was issued based on the fact • 
that there was no relationship established between claimant's 
work and his alleged industrial injury and his claim was not 
timely filed.

Dr. Cruickshank, a neurosurgeon who treated claimant 
after his-stroke, opined in July 1977 that there was no 
reasonable medical probability that the blow described by 
the claimant aggravated or accelerated his medical condition 
which resulted in his present disability.

Dr. Yatsu, professor and chairman of the Department of 
Neurology at the University of Oregon Health Sciences Center, 
opined in March 1978 that the history of the injury and 
subsequent events supported a probable relationship between 
the thrombolic episode and sustained head trauma.

Dr. Friedman, a diagnostic radiologist, in June 1978 
reported that the changes he found were consistent with 
typical atherosclerotic plaguing. Further, he felt that 
trauma did not cause rhe conditions he saw or the angiograms.

€)
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9 Dr. Dow,.a neurologist, testified he was positive that 
claimant's stroke was not v;ork-connected but was brought on 
by a^therosclerosis. He further had reviewed the studies and 
arti.cles cited by Dr. Yatsu, but still found no relationship 
between claimant's described blow to the head and his stroke. 
Dr. Hriedman testified at the hearing that in his opinion 
the trauma of February 10, 1976 was not responsible for the 
total blockage of claimant's right internal carotid artery.

j Dr. Yatsu was deposed before and after the hearing.Prior to the hearing he did not review the angiograms.
After reviewing them and Drs. Dow and Friedman's testimony, 
he still was of the opinion that there was a relationship 
between the incident at work and the claimant's subsequent 
stroke.

II The Referee found that the claim was not tim.ely filed, relying upon the provisions of ORS 656.265.
! The Referee was more persuaded by the opinions expressed 

by Drs. Cruickshank, Dow and Friedman and concluded that 
claimant had failed to sustain his burden of proving a work- 
related stroke.

9

' The Board, on de novo review, finds that although 
claimant did not file his claim until April 25, 1977, the 
employer had knowledge of the injury. There is no dispute 
that; the co-v;orker, Mr. Mullins, knew that claimant had been 
hit in the head and, furthermore, the maintenance foreman 
and 'supervisor of the employer was aware that claimant had' 
been! hit in the head as was claimant's foreman. Such knowledge 
is imputed to the employer and prevents the raising of a 
defense of timeliness to the filing of the claim. ORS
656.265 (41 (a).

With respect to the merits, of the case, the Board 
concurs in the findings and conclusions reached by the 
Referee. All of the doctors agreed that claimant's problems 
resulted from arteriosclerotic condition and were not related 
with the exception of Dr. Yatsu. Despite Dr.. Yatsu's unques
tioned qualifications, the Board, like the Referee, is more 
persjuaded by the medical opinions expressed -by the other 
doctors and agrees that claimant failed by a preponderance 
of the medical evidence to prove that the stroke suffered on 
February 14, 1976 was work-related.

ORDER

af fi
The order of the Referee, dated January 17, 1979, is 

rmed.
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CATHERINE DOCKEN, CLAIMANT 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Claimant's Attys. 
SAIF, Legal Services, Defense Atty, 
Order

WCB CASE NO. 79-3312 November 6, 1979

On August 27, 1979 the Referee entered his Opinion and 
Order in the above entitled matter. On September 21, 1979 
the State Accident Insurance Fund requested Board review of 
the Referee's order.

A transcript has been requested and upon receipt thereof 
both parties will be notified of the schedule for filing 
briefs and will be furnished a copy of the transcript.

On .October 3, 1979 the Fund, by and through one of its 
attorneys, moved the Board to set aside the Referee's award 
of compensation made in the above entitled matter and remand 
the case to him for consideration of a medical report and an 
employment report, copies attached to the motion, which 
allegedly were not and could have been available at the 
hearing. In the alternative, the Fund asks the Board to 
supplement•the record for its review by admitting the 
attached reports and considering them as part of the review.

On October 16, 1979 the Board received a response to 
the Fund's motion from the attorney for the carrier. It 
stated that the evidence referred to in the Fund's motion 
was not new evidence but had been considered by the Referee 
in making his evaluation of claimant's permanent disability. 
The employer opposed remanding the matter to the Referee or 
to take additional evidence at Board level.

m

At the present time, there is no way the Board can 
determine whether the information referred to in the Fund’s 
motion was considered by the Referee. A transcript of the 
proceedings has been ordered but has not been received.

THEREFORE, the motion filed by the Fund in the above 
enritled matter which was received by the Board on October 
3, 1979 should be denied.
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WCB CASE NO. 77-7797 November 6, 1979

ROBERT R. LEWANSKI, CLAIMANT 
SAIF', Legal Services, Defense Atty 
Order Setting Aside Order

I On October 9, 1979 the Board issued its Order on Review 
in the above entitled matter which affirmed and adopted as 
its own the Opinion and Order of the Referee, dated February 
28, 1979. The Referee had concluded that claimant failed to 
establish good cause for filing his request for hearing 
subsequent to the 60th day after the denial, therefore, the 
.request for hearing was not timely filed. The relief 
requested by claimant was denied.

I On November 1, 1979 the Board received a personal 
letter from the claimant requesting the Board to reconsider 
its Order on Review. Claimant had been represented by 
counsel at the hearing but represented himself on Board 
review, having terminated the services of his former attorney

I Claimant has only until November 8, 1979 within which 
to request a judicial review by the Court of Appeals of the 
Board's Order on Review, therefore, the Board concludes that 
because claimant is not, at the present time, represented by 
an attorney and because of proximity of the final date for 
filing a request for judicial review, the Order on Review 
dated October 9, 1979 should be set aside and held for 
naught to allow the Board adequate time to reconsider the 
matter. Upon reconsideration the Board should issue either 
an Amended Order on Review or republish its former Order on 
Review. The date of that order should be considered as the 
commencement date from which the parties have a right to 
seek judicial review.
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WCB CASE NO. 78-1307 November 6, 1979

LEON WHITE, CLAIMANT
Olson, Kittle, Gardner & Evans,

Claimant's Attys.
Bruce A. Bottini, Defense Atty.
Order

On June 20, 1979 a Referee issued his Opinion and Order 
in the above entitled matter finding claimant to be entitled 
to permanent and total disability based on the "odd-lot" 
doctrine. _ On July 18, 1979 the carrier requested Board 
review and subsequently the claimant cross-requested review 
by the Board. On September 11, 1979 a copy of the transcript 
of the hearing was mailed to each party and a schedule for 
filing of briefs was also furnished to the parties which 
stated that the final date for the filing of all briefs 
would be October 30, 1979.

On October 12, 1979 the Board received from the carrier, 
by and through its attorney, a m.otion for the Board to 
consider newly discovered relevant and demonstrative evidence 
which could not reasonably have been discovered and produced 
at the hearing which was held on April 3, 1979. The motion 
recites that the demonstrative evidence sought to be intro
duced indicates that claimant's stated impairment and restric
tion to the medical examiners and to the Referee was not 
only inaccurate but also untrue to the extent that if the 
motion is denied a hearing would be requested pursuant to 
ORS 656.283(1) or the defendant would follow the procedure 
provided by ORS 656.206(5). The motion further stated that 
the evidence sought to be introduced was not available at 
the time of the hearing due to circumstances beyond the 
control of the employer or its carrier but, if received, 
would require a finding which totally contradicted the 
evidence produced by claimant at the hearing and upon which 
the award for permanent total * disability was based.

m

On October 24, 1979 the Board received a response to 
the motion from claimant's attorney which opposed the receipt 
of the alleged newly discovered evidence. The response 
indicated that claimant's disability must be determined as' 
of the date of the hearing and if the films existed at that 
time the employer or its carrier had the option of offering 
them, however, if they were not secured until after the 
hearing then they would not be relevant to the record.

The Board, after considering the motion and the response 
thereto, finds that the employer and its carrier have a 
remedy under the provisions of ORS 656.283 if they feel that 
claimant's condition has improved since the date the record 
was closed. They also have a right to have claimant's award 
for permanent total disability reviewed pursuant to ORS 
656.206(5).
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|The Bpard concludes that the motion should be dismissed, 
however, because the time for filing of briefs has now 
•expired, the final date for the filing of briefs should be 
exten'ded to December 15, 19 79.

WCB CASE NO. 78-1308 

SAIF CLAIM NO. C344304

DOROTHY E. CURTIS, CLAIMANTSAIF,I Legal Services, Defense Atty.
Amended Own Motion Order

November

November 7, 1979

m

|On November 1, 19 79 an Ov;n Motion Order was issued 
which remanded claimant’s claim to the Fund for acceptance 
and payment of compensation to which claimant was enLrtled 
It has been brought to the Board's attention that an error 
on page two should be corrected. In the first paraijraph 
under the "Order" portion, "July 1977" should be changed 
to read "July 1979".

WCB CASE NO. 78-8587 November 8, 1979

THEODORE E. KP.EBS, CLAIMANT 
Eschsteadt, Bolland & Engle, 

Claimant's Attys.
Bruce A. Bottini, Employer's Atty. 
LangJ Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by S.R. Smith

9

Reviewed by Board f'^embers Wilson and Phillips.

The employer, S. R. Smith Company, and its carrier, 
Industrial Indemnity, requested the Board to review that 
portion of the Referee’s order v/hich found claimant to be 
medically stationary on December 18, 1978 and awardee! claiiiian 
80° for 25% unscheduled lov; back disability.
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On April 19 , 1976 claimant, a 29-year-old cjreenhouse 
worker, sustained a compensable injury to his .low back 
lifting -flats and cartons of plants on to a truck. At the 
time claimant was employed by OKI Nursery, whose . car rier v;a;.; 
U.S. Fidelity & Guaranty. After the injury. Dr. Caciwell, an 
osteopathic physician, diagnosed a lumbosacral strain. 
Claimant received two or three treatments from Dr. Cadwe]. 1 
and after three days returned to his regular job. It. 
Cadwell placed a limitation of 30 pounds lifting the first 
week and after that claimant was able to work in his normal, 
fashion.

#

Claimant did not see Dr. Cadwell again until Apr 
1978. He had left his employment at OKI Nursery and w 
working for S.R. Smith Company, whose carrier was Ind 
Indemnity, and had been for approximately a year-and- 
prior to April 14, 1978 when he injured his back. Th 
injury occurred while he and a co-worker were loadi.nc: 
truck with diving boards and claimant felt a sharp pa 
his low back. Since that date claimant has been unab 
work. Again Dr. Cadv/ell diagnosed a lumbosacral stra 
originally thought, as he had in the first incident, 
there might be an inguinial hernia problem, but in bo 
instances that was ruled out.
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On June 15, 1978 the April 14 , 1978 injury was closed 
by a Determination Order which awarded claimant compensation 
for temporary total disability from April 19 throuqli Fay 9,
1978.

m
On October 9, 1978 Dr. Pasquesi examined claimani; 

relative to determining whether claimant's present status 
was the result of the injury sustained on April 14, J978. 
Dr. Pasquesi found that claimant had had back problems on 
cind off since 1974; that he had filed at least one previous 
industrial claim and was not awarded any compensation.for 
permanent partial disability. He stated that inasmucli as 
claimant was 32 years old and had no objective find.ings he 
felt that c].aimant probably had a chronic cond.i.tion wliich 
v7ould be exacerbated even in the future. He thouglil that 
claimant had probably aggravated a previous p.re-exj.ri ting 
condition; his diagnosis was a degenerative disc disr-ase or 
lower lumbar instability.

m
-186-



m
The Referee found that claimant did a considerable 

amount of medium to heavy -laboring activities v/hile employed 
by SJR. Smith Company which included loading at least one 
truck a day and part of each load would consist of heavy 
diving boards. There was a dispute on how much each diving 
board weighed. Claimant estimated 300 pounds, while a v.u.tness 
in behalf of the employer, S.R. Smith, testified that they 
v;eighed approximately 180 pounds. It i.s not disputed that 
it took two men to do the lifting. Claimant testifd.ed that 
although he.had had some back problems he was able to do the 
work j required of him and that prior to 3.9 78 any symptomatology 
he had was restricted to the low back area. After the Apii1 
1978 I incident he also had pain in the upper back and chest 
and commenced wearing a brace. Dr. Pasquesi, in liis report, 
had stated that claimant should not engage in work requiring 
repetitive bending, stooping, twisting or liftJ.ng more than 
50 pounds at any single time. Dr. Cadwell, claimant's 
treating osteopathic physician, reported that claimai't 
should have retraining and if he continued to .work where he 
had to lift more than 20 or 30 pounds he would probably 
continue to aggravate his back condition which would require 
him to miss time from work.

m

Dr. Cadwell reported on March 9, 1979 that claimant had 
"probably reached a stationary status, w'hatever that might 
be" as of December 18, 1978. Claimant contended that was 
the date that he became medically stationary.

I
,'i’he Referee concluded that claimant had sustained a non 

industrial injury on April 14, 1978 and further concluded 
that Iclaimant was medically stationary effective Deceiiibcr 
18, 1978 based upon Dr. Cadwell's report.

The parties stipulated that the Referee could establish 
the date claimant became medically stationary and also 
determine the extent of permanent pa.rtial disability. Based 
on cl^aimant' s testimony of constant low back and leg ache, 
restricted wal.king and bending, inability to do yamd v;ork 
and o'ther household duties, the Referee coiicluded that 
claimant had lost a large measure of the use of his back as 
the result of the industrial injury.

'The 
Muller V

#

Referee cited Hawes v. SA 
Sears Roebuck & Co. , 13 

the Court of Appeals had held that 
the' use of his back but was intell 
v;ould have disability equal to 25% 
'L’he Referee found that although th 
evaluated for retraining he did ha 
appeared to be of at least average 
job" jofferod to him by S.R. Smith 
because claimant had attempted tha 
his employment and had been unable 
required.
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The Referee, based upon the awards given in the cases 
cited above, concluded'claimant was entitled to an av;ard 
equal to 25% of the maximum for unscheduled disability.

The Board, on de novo reviev/, finds that the Referee 
was correct in finding claimant to be medically stationary 
as of December 8, 1978. However, the Board does not approve 
of using av/ards granted in other'cases as a basis for deternii.n- 
ing a claimant’s disability. Granted, tlie circufiistancus 
might be very similar, perhaps even identical, nevertheless, 
each individual case must be judged on its ov/n merits, 
taking into consideration that individuaJ.’s personality, 
physical condition, abilities and other pertinent circum
stances .

In the instant case the medical evidence does not 
justify, in the opinion of the Board, an award equal to 25% 
of the maximum for the loss of v;age earning capacj.ty that 
claimant has suffered as a result of his industrial iniury 
of April 1978. Claimant would be adequately compensated for 
that loss by an award equal to 15% of the maximum and,the 
award granted claimant should be accordingly reduced.

ORDER

The order of the Referee, dated Hay 8, 19 79, is n;ndi fioi.i.

Claimant is awarded 4 8° of a maximum of 320 ° for; 15% 
unscheduled low back disability. This award is in li'.'u of 
the award of permanent partial disability tjranted claimant 
by the Referee's order which in all other respects is of finned

m

WCB CASE NO. 78-7815 November 8, 1979

GREGORIO D. OLIVEROS, CLAIMANT 
Richard M. Rogers, Claimant's Atty. 
Cavanaugh & Pearce, Defense Attys, 
Order of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled luatLer ))y 
the claimant, and said request for review now having been 
withdrawn,

IT IS THEREFORE ORDERED that tlie request for review now 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of law.

m
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WCB CASE NO. 78-8281 November 13, T979

DOUGLAS ARCHIBALD, CLAIMANT
Ransom, Rogers & Blackman, Claimant's Attys.
SAIFj, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

I The claimant seeks review by the Board of bhe f^ieieree's 
order which awarded him compensation equal to 64'^ for 20% 
unscheduled disability. Claimant contends that he is perman
ently and totally disabled under the "odd-lot" docfrine.

I
I
' Claimant was a 49-year-old security guard for the Poj;i: 

of Portland when he suffered a compensable injury on November 
30, 1977. Claimant fell about five feet in(:o a difch, 
landing on his left side. He was taken to the emergency 
room at Good Samaritan Hospital' where x-rays v;ere taken -and 
he was then released by his family doctor. Claimant returned 
to work but did not improve and v/as seen by Dr. Post, an 
orthopedic physician, in February 1978, X-rays oi: the 
lumbar spine indicated no abnormalities. Dr. Post's diaguiosis 
was lumbar strain and he recommended claimant have physical 
therapy. Claimant still did not improve; his walking requd.re- 
ment's on the job had been doubled.

I Claimant was again examined by Dr. Post in March 1978 
but no neurological deficits were found. There was consider
able muscle tautness in the iLimbar area and claimant v/as 
advised to take a 3-week leave of absence.

m

Dr. Parsons did ci myelogram in June 197 8 which was 
normal. This operation had been delayed because claimant had 
beeni having chest pains. Claimant was first seeri at the 
University of Oregon Health Sciences Center but later transfer 
to the Veteran's Hospital where he had a coronary arteriogram. 
Claimant was discharged from the Veteran's Hospital with 
instructions to take nitroglycerin as needed. Clai.mant had 
had previous anginal pains in 1971.
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Claimant's condition continued to show little 

n'e had low back pain with radi.ation into the right 
Dccasionally into the calf. In June 1978 Dr. Post bound 
lumbar symptoms and some atrophy in the right thigh. He 
thought there might be an L4 root problem, however, Uie 
myelogram had been normal and nothing indicated the need 
surgery. Dr. Post reported on July 14, 1978 that claimant 
A^as stationary with moderate permanent impairment. He stated 
claimant wished to try to return to his previous occupcition, 
Dut that he should avoid any repetitive bending, incidental 
lifting of more than 25 pounds or heavy physical activity.

for

'le released claimant to return 
In the absence of any specific 
Post felt there was no medical 
time.

to work as of July 23, 1978. 
indication for surgeiry, Dr. 
treatment appropriate at that

On July 21 , 1978 the employer advised the c.laimant tiiat 
it was unable to have him return to his present position 
^ith the restrictions placed upon him by Dr. Post.

On August 21, 1978 Dr. Post advised the Fund tha 
aad seen claimant and claimant had decided against re 
to his previous occupation. Claimant apparently talk 
some representative at his job and also someone from 
Fund who suggested that if he did return to work in e 
of the medical recommendations he would be "taking al 
responsibility on myself." He also told Dr. Post tha 
A?as still having acute discomfort in his back and leg 
examination revealed no change from Dr. Post’s previo 
evaluation and he had no specific recommendations for 
rent.

t he 
turning 
ed to 
the 
ce s s 

1 the 
t he 

An 
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trea t-

On September 5, 1978 a Determination Order awarded 
claimant compensation for temporary total disability from 
March 7 through July 22, 1978, less time worked, and compen
sation equal to 32'’ for 10% unscheduled low back disability.

On September 6, 1978 the employer advised the claimant 
that he was terminated as of September 1, 1978 because he 
vas unable to give the employer an."unconditional return to 
/vork" slip from his doctor by that date.

On September 6, 1978 Dr. Post again wrote the Fund, 
stating he had little to add to his earlier letters. There 
lad been no changes on examination of claimant and the 
restrictions placed upon claimant had been detailed' in his 
letter of July 14, 1978 and he saw no reason to change such 
restrictions. He said that the amount of permanent impairment

m

m
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m which he stated claimant had in his letter to the Fund, dated 
July 14 remained unchanged.

On October 9, 1978 claimant was examined at the 
paedic Consultants by Dr. Robinson and Dr. Gripekoven, both 
orthopedic surgeons, and Dr. Brown, a neurol.ogist. The 
diagnoses made were (1) chronic lumbar sprain, (2) no radiculo
pathy, (3). seizure disorder pre-existing and old, (4) attacks 
of angina by history and unrelated to his injury and [pre
existing the injury. It was their opinion that cla.iinant' s 
condition was stationary and that the claim could be closed. 
7'hey felt that claimant could not return to his former 
occupation because of the requirements of the job. Also, the 
non-industrial seizure history could play a part in claimant 
not being able to do this job. They did feel that claimant 
could do other work and they recommended vocational assistance. 
The;^ felt claimant did not need a psychological or psyc:hiatric 
examination. They opined that the total loss of function of 
the |back due to the injury was mild. They noted no objective 
findings or evidence of disability relating to' the right 
knee.

The Referee found that the medical evidence was convinc:- 
ing that claimant could perform work of some nature, the 
non-medical evidence was convincing that claimant could do 
non-'heavy physical work and there v/as no psycho locij. ca.l. 
information. He found that although Dr. Post found claiiiiant's 
disability to be moderate his medical reports did not sup
port that conclusion. He did consider the fact that claim
ant jhad nonindustrial conditions including seizures and 
angina, however, such conditions are under control and he 
concluded that claimant had failed to establish that he fe.l.l 
with'in the "odd-lot" doctrine. However, he did find' that 
claimant's disability was greater than that 'for which lie had 
beenl awarded by the Determination Order, dated September 5,
197s' and he increased it from 32° to 64°.

The Board, on de novo review, is more persuaded by the 
medical opinions expressed by Dr. Post than by any of the 
other medical reports or opinions. In his report, dated 
Julyj 14, 1978, Dr. Post explained in great detail his opin
ion of claimant's disability and when claimant became med
ically stationary. His subsequent reports have not deviated 
from the conclusions expressed in that letter;'to the contrary, 
he h^as advised the Fund after each examination of claimant 
subsequent to July 14, 1978 that he has found no reason to 
change his earlier statements.
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Claimant, in his brief to the Board, referred to many 
pre-existing- physical and emotional disabilities. The Board 
does not find that these pre-existing disabilities considered 
together with claimant’s present problems relating to his 
industrial injury of November 30, 1977 are sufficient to 
make claimant a permanently and totally disabled person as 
defined by ORS 656.206 (1) . Neverthe.less•, based upon l:he 
medical evidence, and especially that of Dr. Post which 
indicates that claimant can only do light type work, fhe 
Board concludes that to adequately compensate c].aimant for 
his loss of wage earning capacity he should be awarded 
compensation equal to 96° for 30% of the maximum allov.-'able 
for unscheduled back disability.

ORDER

The order of the Referee, dated April 10, 19 79, i: 
modified.

Claimant is awarded 96° of a maximum of 320° for 30% 
unscheduled back disability. This award is in .lieu of the 
award granted by the Referee's order which in all other 
respects is affirmed.

Claimant's attorney is awarded as a reasonable, attorney's 
fee for his services at Board .review a sum equal to 25Yi of 
the increased compensation granted claimant by this cu.'der, 
payable out of said compensation as paid, not to exceed 
$3,000.

WCB CASE NO. 
WCB CASE NO.

77- 4506
78- 7787

November 13, 1979

CHARLES E. BAY, SR., CLAIMANT 
Tom Hanlon, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Defense Attys. 

Own Motion Order

On July 27, 1977 claimant, by and through his attorney, 
requested the Board' to reopen,his claim for industrial 
injuries suffered on February 22, 1966 while he was in the 
employ of Crown Zellerbach whose carrier at that time was 
the State .Industrial Accident Commission, predecessor, to the 
State Accident Insurance Fund. Claimant had a.lso filed c'l 
claim against Crown Zellerbach for an alleged injury suffecrw.'i 
on May 5, 1977 which was denied by Crown Zellerbach, at: th-at 
time a self-insurer, on the grounds that the injury was an 
aggravation of an old injury. €
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At that time the Board did not have sufficient evidence 
to determine whether claimant's present condition was a 
result of the 1977 injury which had been denied.by Crown 
Zelierbach, or was an aggravation of the 1966 injury. 
Therefore, it referred the request for own motion relief to 
the I Hearings Division with instructions to set it for hearing 
on a consolidated basis with claimant's request for a hearijiq 
on the propriety of the denial of the 1977 injury by i.'rown 
Zelierbach. Upon conclusion of the hearing the Refencc was 
instructed that if it was found that claimant's present 
condition was an aggravation of the February 22, 1966 inji.n:y 
and I represented a worsening thereof since the last award or 
arrangement of compensation for said injury, a transcript of 
the I proceeding was to be prepared and submitted ho tjx:- Boarci 
together with the Referee's recommendations on the request 
for|own motion relief. If the Referee found that claiiuant's 
condition was not an aggravation of the 1966 injury a deter
mination was to be made by' the Referee on the propriety of 
thejdenial of the May 5, 1977 claim and a final and appealable 
order entered.

Gay
the

On June 28, 1979 a hearing was held before Referee 
e Gemmell. On October 19, 1979 Referee Gemmcll advised 
Board that she had issued an Opinion and Order in the

above entitled matter on October 24, 1979 which set aside 
the|denial by Crown Zelierbach dated July 8, 19/7 and remanded 
claimant's claim to it to be accepted as a claim for an 
occupational disease and for the payment of compensation as 
provided by law.

Referee Gemmell found no agq.ravation and her irecommen- 
dation to the Board was' that- it not exercise its own motion 
jurisdiction and reopen claimant's claim for the February 
22, 1976 industrial injury.

the
The Board concurs in the Referee's recommendation that 

claimant's claim for industrial injuries suttereJ on
February 22, 1976 should not be reopened at this time.

ORDER

moti
clai

The claimant's request that the Board exercise its own 
on jurisdiction pursuant to ORS 656-278 and ceopen hi.s 
m for industrial injuries suffered on February 22, 1966

is hereby denied.
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KATHERINE BOWLEY, CLAIMANT 
Dlson, Kittle, Gardner & Evans, 
Claimant's Attys.

Zharles Paulson, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 78-4764 November 13, 1979

Reviewed by Board Members Wilson and McCallister.

The claimant seeks review by the Board of: the order of
the Referee which affirmed the employer's denial of claim
ant 's claim.

Claimant was employed by Roth's IGA as a checker and 
filed a claim on March 30, 1978 for mental stress. On 
April 27, 1978 the employer issued its denial.

Claimant testified that she had qone into the off.i.ce 
and made a $50 draw on her salary. On January 19, 1978 
she alleges she was on her way to lunch and a supervi::or, Mr. 
Jensen, called her over and told her to shut up ajid listen 
to him and yelled at her in front of customers and co-workers 
that she owed the store $50. She testified this enbarrassed 
her and disgraced her and she felt caused people to think 
she stole $50 from the store.

She testified she became quite upset but continued work
ing for one month, gave her two v;eeks notice and resi.gnod.
She was so upset she had her husband quit his job and the 
family .moved back to Texas.

Tv;o witnesses testified for claimant. One was a co
worker who saw the conversation taking place but ovejhead 
nothing. One co-worker said that there were rumors going 
around about claimant having taken the $50 and testified that 
claimant was shakey and cried a lot.

#

Hr. Jensen, the supervisor, testified that he and Mr. 
Kendall, a\nother key man, were talking in the front of the 
store discussing claimant's draw. Claimant walked by on 
her way to lunch and joined the conversation. Mr. Jensen 
testified he did .not yell at claimant. He testified after 
lunch he approached claimant and asked her what v;as the 
matter. She responded that she did not want to discuss it. 
The next day claimant wanted to talk about it-and told h.i.m 
that people had overheard the conversahion and she was ei'i- 
barrassed. He testified he then offered to talk to anyone 
who thought claimant was accused of stealing money, but 
claimant said it was all straightened out. He furthcm' 
testified that claimant cried a lot at work both beJ.'ore 
and after the incident, but always refused to discuss it.
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ant
Mr. Kendall 
that day.

also testified that no one yelled ab claim-

The medical evidence indicates that claimant sav; Dr. 
Kirchner on M^^rch 20, 1978 and gave a history of the inci
dent and told him she felt she couldn't work. The doctor 
reported he had been very patient with claimant on several 
occasions when she had become very emotional arid distraught.

I On July 21, 1978 Dr. Buchanan, an internist, reported 
claimant complained of biparietal headaches which were 
steady and occasionally accompanied by nausea. His physical 
examination of her was entirely normal.

Dr. Throop reported on August 10, 1978 no history of 
the claimed incident. He reported that claimant’s headacires 
werel emotionally induced and that she gave a history of these 
headaches of two years duration.

I The Referee found that the case of WeJ,.ler_v_. Union 
Carbide Corp., 35 Or App 355, is controlling. Claimant may 

-well have been upset, however, she missed no time from 
until she resigned. He affirmed the employer's denial.

very
work

The Board, on de novo review, concurs with the conclusion 
reached by the Referee, and finds that claimaiit failed to 
carry her burden of proof from lack of evidence.

ORDER
The order of the Referee,, dated June 1, 19 79 , i.s affirmed.

WCB CASE NO. 78-5585

VASIL B. CAM, CLAIMANT West| & Werst, Claimant's Attys. 
Petition for Payment of Lump 

Sum Attorneys Fees

November 13, 1979

Pursuant to Administrative Rules, Chapter 438, Division 
47, Rule 47.080, Claimant Vasil B. Cam, by and through his 
attorneys, request that the attorneys' fees payable herein 
be..computed and paid directly to claimant's attorneys in 
lump sum when the award is final..

I, Vasil B. Cam, being the claimant herein consent to 
having my attorneys, Craig 0. West and- Dean C. Werst, paid 
directly and in lump sum when the award is final.

IT IS SO ORDERED this 13th day of November, 1979.
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WCB CASE NO. 79-2586 November 13, 1979

WILLIAM J. CHILCOTE, CLAIMANT 
Charles Paulson, Claimant’s Atty. 
SAIF, Legal Services, Defense Atty. 
Order

On September 26, 1979 an Opinion ami Order was entered 
In the above entitled matter. On October 26, 1979 the 
claimant, by and through his attorney, request.cd Boarr.l 
review of the Referee's order. October 26 , 19 79 v;as the 
30th day following the entry of the Referee's Opinion and 
Order.

ORS 656.295(2) provides that requests for review slial.l. 
r)G mailed to the Board and copies of the request sha.l' 
railed to all parties to the proceeding before the ri-r

;ie 
■ T'e

The State Accident Insurance Fund, on November , 1979,
filed a Motion to Dismiss the claim.ant's reqi.K'St for uonm.ew; 
stating that it had not received its cr.’py o 1: t-luj imciuost i-.;i 
review until October 29, 1979 which was 33 day: 
the Referee’s order.

fo 1. u ■

As indicated above the statute requires only t-.h,.>-. 
Request for Review be mailed within 30 days and in, Ini 
the'Request for Review was timely mailed to tlie Board 
the necessary parties, therefore, the motion to dismi.n 
should be denied.

1. j I (:"
cast'.'

nd

SAIF CLAIM NO. HC 52208 November 13, 1979
.ROBERT E. HEWITT, CLAIMANT
3AIF, Legal Services, Defense Atty.
)wn Motion Determination

Claimant suffered a compensable injury to his r.iwht ey; 
on December 13, 19 66. The claim was accepted and c.l r:sed on 
August 12 , 1969 with an award equal to 3% loss of v.i.sua] 
acuity i‘n the right eye. Claimant's aggravation ricihls )iav> 
expired.

On January 19 , 1979 Dr. Robinson advised the .'.•'un':i tha, 
le had examined claimant whose -visual acuity of his rj.ghi: 
:ye had gradually diminished to a point of optimum c,:oj: rec
kon of 20/40 to 20/60 and was accompanied by a momicu J.'a r 
liplopia because of the irregular nature of the catai'amt o 
:he right eye. He recommended that the catarcact be 
md that the claim be reopened for such surgery.

■mo V 0(.i
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On'March 11979 hhe State Accident Ensurance Fiiiul 
forwarded the request to tlie Board, statinq tliat it: would 
not oppose reopening of the claim under the Board's ow!i 
motion jurisdiction if the Board felt the medical opinion 
expressed by Dr. Robinson justified it.

I The surgery. suggested by Dr. Robinson was perfoi.ui'od on 
March 9, 1979. It was complicated by wound leakage ri-quj.t.- 
ing additional wound closure.

On March 19 , 1979 the Board issued its Own Motion. Order 
remanding claimant's claim for the December 13, 1966 injury 
to the Fund to be accepted for payment of compensation 
commencing on the date claimant was hospitalized for the 
surgery recommended by Dr. Robinson and'until closed'pursuant 
to ORS 656.278.- ' '

Dr. Robinson now'reports that claimant's conditi.on is 
stationary and he is aphakic (has no lens in the eye).

A closing evaluation v?as requested and the Evaluation 
committee of,the Workers'. Compensation Department '
mended to the Board that the claim be closed v/i th an . addi
tional award of temporary total disability from March 3,
1979, the date claim.ant was admitted to the hospita.l, throirjh 
April 9, 1979, less time worked, ahd an additional award 
equal to 47% loss of vision in the right eye.

The Board concurs in these recommendations.

ORDER

Claimant is awarded compensation for temporary 'roral 
disability from March 8, 1979 through Ap.r.i.l 9 , 1979, less 
time worked, and compensation equal to 47% .loss.of visi.oj-i in 
the right eye. These awards, are in addition ^.o all proviou;-. 
av/ards received by claimant as a result of His Decemljor 13, 
1966 industrial injury.

-197-



SAIF CLAIM NO. GC 35513 November 13, 1979

5TEVEN DALE KASER, CLAIMANT
dAIF, Legal Services, Defense Atty.
Dwn Motion Determination

Claimant sustained a compensable injury to -his back oi; 
February 19 ,- 1972 which required back surgery at the r,4-5 
interspace. The claim was accepted and closed and claimant's 
aggravation rights have expired. In 1974 claimant had a 
protruded disc at .the. L3-4 interspace.

In 1979 claim.ant submitted medical reports to tlie State 
Occident Insurance Fund- indicating a myelogram and land.nectomy 
had been done, in May 1979 and requested the Fund to r(?:Open 
his claim for aggravation of his 1974 industrial injury.
The Fund denied this request on June 21, 1979, contending 
that claimant's present condition was the result of the 1972 
injury.

Subsequently, claimant requested own motion relief 
relating to the February 1972 injury. The Fund did'not
oppose reopening claimant's claim 'for the 1972 injury 
the Board, after considering the evidence presented t( 
especially Dr. William Smith's report of June 1, 1979 
directly related claimant’s present condition to tlie 
injury, concludes that the claim should be reopened, 
day 1, 1979, the date the myelogram was performed.

a;-:

an d 
it, 

which 
972 
o'f

On August 9, 1979 an Own Motion Order remanded' me 
aim to the Fund for acceptance and payment of compensation, 
provided by law, commencing May 1, 1979, and until closed 
:suant to ORS 656.278.

the

On May 1, 1979 .a second surgical procedure for tlie 
removal of a recurrent L4-5 disc was performed and claimant's 
treating physician released him from medical care on September 
24, 1979.

The Fund requested a closing evaluation and the Evalua
tion Division of the Workers' Compensation Department recoiiirnended 
that claimant be awarded compensation for temporary total 
disability from May 1, 1979 through May 20, 1979 and temporary 
partial disability from May 21, 1979 through September 24,
19 79 and additional compensation equal to 32'=’ for 10% unsched
uled disability and 6.75° for 5% loss of the left foot 
resulting from injury to his - lov7 back. Such awards werrj 
lieu of and not in addition to the award granted by the 
Determination Order dated June 30, 1972 whereby claimant 
received 16° for 5% unscheduled bade disability.

in

m
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The Board is informed that'claimant, who is at the 
present time 31 years old and a college graduate, is nov; 
limited as a result of his two back surgeries to lifting no 
more' than 25 pounds and has a slight neurological deficit in 
his lleft foot. Claimant prior to his inju.ry'had operated 
well' drilling equipment and at the present time he is success
fully engaged in selling such type of equipment. Using its 
pres'ent criteria, the Evaluation Division placed his present 
loss| of wage earning capacity at 10%. This apparently, was 
the basis for their recommendation for the unscheduled 
disability.

The Board agrees with the recommended awards of compen
sation for temporary total disability and temporary partial, 
disability. However., based upon the medical evidence, the 
Board concludes that claimant has lost a substantial amount 
of h'is wage earning capacity because he is now excluded from 
a large portion of the general labor-market.

I To compensate 'claimant for, this loss of wage earning 
capacity, an award of compensation equal to 80'^ for 25% of 
the maximum allowable by statute for unscheduled disability 
should be granted to claimant.

ORDER , . -■ ■ -

Claimant is -awarded compensation for temporary total 
disability from May 1, 1979 through May 20, 1979 and for 
tem.porary partial disability from May 21 , 1979 througli 
Septlember 24 , 1979. Claimant is also awarded‘compensa Lion 
equal to 6.75° for 5% loss of his left foot and to BO" for 
25% junscheduled back disability. These awards are in lieu 
of a!ll previous awards claimant had received for his February 
19, 1972 industrial injury.
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WCB CASE NO.. 78-9994 November 13, 1979

ROBERT K. KEEFER, CLAIMANT
Satti, Ward & Gatti, Claimant's Attys.
Lang, Klein,. Wolf, .Smith, .Griffith 

& Hallmark, Employer's Attys.
Request for Review by Scott Wetzel Services

Reviewed by Board Members Phillips and McCaJ.J.iste.r

The City of Salem,. through its seirvi.ce represent 
Scott'Wetzel, appeals the Referee's order wh.i.ch iiound 
the claimant suffers from an 'occupational disease and 
die claim' to the direct responsibility’ empl.oyer, Cd.ty 
5alem, 'for acceptance and payment of benefits. Ljntil t 
rlaim is closed pursuant to•ORS 656.268. The Referee 
directed the responsible -employer. City of Salem, to 
the State Accident-Insurance Fund for all amounts inc 
Eind paid, on or after October 18 , 1978 relat.i.ng to the 
tional ’ disease to ' claimant' s right wr3..st. The Refere 
addition to that, awarded a sum of $900 attorney's fe 
ae paid by' the direct responsibility emproye.r. The 
contends, on appeal, that the claimant, in fact, does 
suffer from an occupational disease but suffers insto 
aggravation of either a 1972 or 1974 injury.
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The City of Salem was provided Workers'- Compensation 
coverage from the State Accident Insurance Fund until June 
30, 1978. After that date, the City of Salem was self- 
insured using Scott Wetzel as a service representative.

Claimant, now 59 years'did, sustained an inju.ry -fo h:is 
right wrist- in 1942 when he was involved in a motor ve'nic.le 
accident. He testified that from 1942 until 1972 he had no 
further difficulty with the wrist. Me began employinesit with 
the City of Salem in 1947 as a police officer. !le conv.inued 
working as a police officer until 1960 when he began pomrk 
with the City of Salem water department. He did cons t ruct: .i on. 
type work with the Water Department until 1963 wluan ho

commenced reading meters. Claimant described readincf the 
meters as requiring the use of a 3-foot long handle with a 
hook on the end to raise the metal lid coverijuj the meters. 
This hook v;as also used to flip the caps up on the meters so 
they could be read. Further, he testified there was consider 
able resistance in lifting the lids dur.i.ng winter v/hen they 
were frozen and also during the summer when sand and vegeta
tion washed in, making'it difficult to lift the lids.

#

m
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On August 17, 1971 claimant had y.-rays Lakcn.o.f ;‘\q 
righjt v;rist. They revealed evidence of: arthritis in rhe 
wriSjt and a bony growth of the styloid cornponont ol the 
radios of the wrist. Dr. McCallum reported the wrist -ras 
painjful and in his opinion there was plenty of ireasci'i I'or 
-traumatic arthritis. He prescribed physical therapy and a 
.splint for the claimant. He opined on August 24, 19'H. clair^-^n I 
should have a fusion of the right'wrist.

On September 13, 19 71 the claimant was seen by lu:.
Embick who diagnosed a sprain superimposed on old dev-vnerative 
-changes between the scaphoid and the radius.

On September 21, 1972 claimant slipped and fell i.i juri nn 
his right wrist. He returned to Dr. Embick v;ho advised him
that
that
cast

fall
hand

he should have the wrist fused. The claimant t' ::tified 
the wrist was in a cast for four weeks and after the 
was removed the wrist continued to be painful.
On February , 2, 1974 claimant suffered a second 1 ip and 
injury. He testified that he fell and he put his ri<' •- 
back in order to break his fall. He heard a snipping

sound from his wrist. Claimant missed four days of work li
,said
loss
this

the pain continued to increase and he began to experit.uce 
of motion and increasing stiffness. Dr. Boals diagnosed 
injury as a sprain of the right wrist.
On February 20, 1974 x-rays were again taken and inter

preted by Dr. Achterman, who interpreted the first x-rays 
taken in 1971, He reported that the comparison of the current 
radiographs of the right wrist to those of the past rc'^ealed 

,virtually no change, though there appeared to be further 
narrowing of the radiocarpal space as compared to previous 
studies. He found no radiographic evidence of any recent 
trauma.

On October 25, 1978 Dr. Boyd reported that the claimant 
suffered marked degenerative arthritis in the right wrist, 
symptomatic in reference to his work and in need of a right

m

'wrist fusion. He' recommended reopening of the claimant’s 
claim based on aggravation of a pre-existing conditiL U ovej' 
the last 17 years while working for the City of Salem Water 
Department.
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On November 28, '1978 the’ City of Snlon, i:hrouc]h i i;s 
service representative, Scott Wetzel, donicd 'tfis:. L-cffuorW: Toj- 
reopening. Their 'denial’v;as b^lscd on t:lio Taci; LhaL Ihcir 
investigation-did not reveal that tlic cJaimani's prcr^rjnt 
complaints were the 'result of any specj.fic incident v/l'iile 
employed by the City of Salem but were, in tact, cine to the 
natural progression of the pre-existirui comhi t-.icjn . ''h.is 
opinion was based on Dr. Boyd^'s medical report dated 0''.:tobei: 
25, 1978 to the Fund requesting reopening of: the claim.
They advised claimant that any claim for this condition 
should be directed to. the State Accident Insuranc'e Fund.

m

On December 19, 1978, the Fund denied claimant's ,.'laiin 
' for- aggravation of, his February 1974 injury. 'i'ho basic o.f 
its denial was that claimant's present condition was not the 
result of that,injury, but rather an occupational disease.

The Referee found, after reviewing all or'the ev.i.Jencc, 
that in his opinion Dr. Boyd had been describing.an.occupa
tional disease in his medical reports. The Referee Imther 
found' thatj’the claimant' s repetitive nets of removing nhe •

• meter covers'and lifting caps from the dial we redacts to 
which'an- employee would not ^ordinarily be 'subjected, cu- 
exposed other thah- durihg a' period of regular or., actual 
employment..' He further found that the^ in juries\ i n 19 72. and 
1974 were not in juries that were-aggravated- in the sej\se, 

-■'contemplated by ORS ' 656.27,3» -Rather he - found they were' 
minor- incidences .which ‘ contributed, along: wi-.tli.. other falls,' 
and the 'daily-lif-ting.'of meterh'covers and, caps ,.:-to ■'the ,

' development .'of an-occupational "disease. die found, tha t this 
condition disabled him partially 'on :October ,18 , 1978 -..iid 
.totally on November, 15,, 1978. • Therefore, '‘based on .a il-the 
evidence, he set aside the. denial■of the direct responsibility 
•'employer, the City .of , Saleiri,''and. reman.ded’tHe-''claim back to.
..it 'for- acceptance and , payment',:of'benofits'V; /:jTho vRe'feroe" 
.further. stated that the .Fund/had' paid timei loss” to . the; datt.' 
of the denial.'but did riot find ,’'that that .v/as'.’ari,^ accurate ’

. representation .'.He did 'find fthat: both ‘'theFund/•aii'd-..'the.''^ 
of Salem, as a selftinsurer . acted reasonably .‘and that, there 
•is ,no basis for-awardiri'g‘penalties .

The-Boardy oh' de . novo -^review , concurs wi th conclusi
reached by the Refereepirij determining that the-CityVof 
Salem, as • a self-insured,5is.hrespbnsible for claimant's

ion

i” 'occupational disease. The "Board ' concludes much ,as--thc Refer-' 
' did that, the! claimant’ did not suffer .an aggraya,tion of - , 

either-the ' 19 72 or-'1974-/in juries but ' in f act'diie to l.lie 
*■ Vrepetitive movements required by his job he suffered v.i 
' occupational disease., DrJ Boyd's descriptions, togehh/^r 
r with his medical'reports, . supports this conclusion. '

m
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However, the Board finds that the record ' inciica tni'S the 
Fund has never paid claimant any compensation. The I'-'i'ere-e, 
in his order, directed the City of Salem, as a self---nsured, 
to reimburse the Fund for any amounts which it had }.\'jid on 
or after October 18, 1978 relating to the occupational 
disease. Inasmuch as the Fund has paid no money, that 
portion is meaningless and can be disregarded.

ORDER

affirmed.
The order of the Referee, dated March 26, 1979, is

I (

SAIF CLAIM NO. FC 183362 November 13, 1979
; ; .GEORGE S. KRUEGER, CLAIMANT [ (.Nepoiri & Rose, Claimant* *s Attys.

• K.SAIF,I Legal Services, Defense Atty.
Own Motion Order

'fu On May 8, 1978 claimant, by and through his atterney, 
requested the Board to exercise its own motion jurisdiction 
pursuant to ORS 656.278 and reopen his claim for an industrial g .injury suffered on April 17, 1969. Claimant’s claim iiad .. 

hbeen closed on April 15, 1970 and his aggravation rights 
have ■ expired.

iii r- . T^ Board advised the Fund on May 22, 1978 of cloimant's 
li'request and (the Fund, had already received a copy of uhat 
request and the attached medical reports in support :hereof) 
asked the Fund to advise the Board of its position within 20 

f'days. On June 22, 1978 the Fund responded, stating it 
•;opposed reopening of claimant's claim based upon the report 
from'the Rehabilitation Institute.of Oregon, dated May 3, ifl976;I also, stating that the matter was presently in litiga- 

:p tioh ^(WCB Case No. 75-1351).
V. f The claimant had supported his request for own n<otion 
relief by a report from Dr. Burnham dated December 13, 197/ 
and Dr. Gritzka dated March 24, 1978.!?■
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The Board, after further consideration of the f.jdonee 
presented to it.by 'both the claimant and the It.ind, f('nnd a 
conflict in the medical evidence and felt it was in l!ie b'est 
interests of the parties to refer claimant's request tor oeti 
motion relief to its Hearings Division to set for hear Lnq 
before a Referee. The Referee was to determine whG'.thei; the 
claimant's present condition was causally related t<.: h.i.s- 
April 17, 1969 injury, and,if so, represented a worsening 
since the, date of the last award or arrangement of (;f.'iii{.)Gn:vi-- 
tion which claimant had received for that 1969 injury. The 
Referee was requested^ upon conclusion of the hearing, to 
■cause a transcript of the proceedings to be prepared and 
submitted to the Board with the Referee's recommendation on 
claimant's request for own motion relief. This was done by 
order of the Board dated July 14, 1978.

On September 19, 1979, pursuant to the aforesaid order 
by the Board, a hearing was held before Referee Go mine I [ an'^, 
as a result thereof. Referee Gemmell issued her Own rhuion 
Recommendation, a copy of which is attached hereto am-, by 
this reference, made a part of this order, which recon,mendeci 
that the Board exercise its own motion jurisdiction nt»d 
reopen claimant's claim for his April 17, 1969 industrial 
injury.

The Board, after reviewing the transcript of the proceed
ings and the own motion recommendation, concurs in said 
recommendation.

The Board further notes that in his March 24, 19/n 
report. Dr. Gritzka stated that when he examined claimant on 
March 17, 1978 claimant was having back trouble and, in 
answer to certain specific questions directed to Dr. Gritzka 
by claimant's attorney, stated that cluimantwas in need of 
further care’ and treatment at the present time and should 
have another myelogram and at the same time have entracencal 
and paradural steroid injections.. He also felt that claimant 
would be a suitable candidate for treatment at the Northwest 
Pain Center in order to help him cope with his chronic 
recurring back pain.

The Board concludes that' claimant's claim should be 
reopened when claimant enters the Pain Center or is h'.'spi- 
talized for other treatment and that claimant should roceivr. 
compensation for -temporary total disability from that date 
and until his claim is again closed pursuant to the pr--)vi- 
sions of ORS '656.278, less time worked.
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The Board further concludes that claimant’s attorney 
should be granted as a reasonable attorney’s f;oe lor her 
services a sum equal to 25% of the compensation clainiant 
shal'I receive for temporary total disability, payabl:; out of suchj compensation as paid to a maximum of $750 and 25% of 
any permanent partial disability claimant may ultimat^yiy 
receive, payable out of that compensation as paid, not to 
exceed a total fee of $3,000.

r-T- rt . .

IT IS SO ORDERED.

ilj..-:..
‘.'o ^

:<‘r

WCB CASE NO. 78-6527 November 13, 1979
i CARM^ G. MARTINEZ, CLAIMANT 
I Wendell Gronso, Claimant's Atty. kSAIFi I«egal Services, Defense Atty. 
[’ Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests Board review 

of the Referee’s order which awarded claimant 256® for-80% 
[unscheduled disability; this award represents an increase of 
160®|over the total of the previous awards granted claimant 

rby Determination Orders.
Claimant was an agricultural farm laborer when she 

slipped and fell injuring her low back on August 7, 1974.
..The injury was diagnosed as a lumbar strain; claimant had. a 
.degenerating disc at the L5-S1 levels. A lumbar laminectomy . withI remove1 of the degenerative disc was performed on 
;:September 30, 1975. After claimant had recovered from surgery, 
during which period of time some functional overlay was 
[indicated, the claim was closed by a Determination Order, 
-dated December 27, 1976, which granted claimant compensation 
equal to 48® for 15% unscheduled low back disability.

^ November 10, 1976 the claim was reopened because of 
back problems and on October 28, 1977 .a repeat 
laminectomy was performed with exploration of L4-5 

hS^Sl, : On July 26 , 1979 the claim was closed by a'
■ 5 71'' Second Determination Order vdiich granted an additional award7'r'*; of compensation equal to 32® for io^ unscheduled low back 

- y disahility, giving claimant a total of 80® for 25% of the 
- ^^maximum; .

At the time of the hearing, claimant was complaining of 
•/chronic low back pain and limitation of motion of her low ■back|which affected her ability to perform activities which 
: required prolonged sitting, standing or doing heavy work.
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Claimant has given up heavy work and does not do yard work, 
however, she is" able to perforin light household duties, to 
cook and to shop at the grocery store if she takes sufficient 
rest breaks. At the present time claimant is using a back 
support,

The physicians at. Or thopaedic Consultants rated c.l.ainian t' s 
loss of function of her back as moderate. One of cJ.aiinant's 
treating physicians, Dr. Johnson, concurred v;ith the findings 
and conclusions of the panel at Orthopaedic Consultants.

Claimant is 32 years old,. she has a formal 3rd grade 
.education which she obtained in Mexico. Claimant was born 
in Mexico and came to the United States when she was ten. 
After 22 years living in the United States claimant still 
has difficulty reading, writing and communicating usin<.| the 
English language. She has made no attempt to go to school 
to increase her ability to speak, write or communi.caI:c in 
English, nor has she made any attempt to acquire a GEI.) nor 
to be retrained. Apparently her family obligations v/ere the 
material factor in her failure to obtain further schooling 
or to be retrained.

Claimant's primary occupation has been v/orking .in the 
fields although she has had some experience as a .laborrei: in 
canneries. Prior to her first surgery, claimant attempted to 
return to field work but was unable to do such d\ities on a 
regular basis because of her back condition. Since tluat 
time claimant has not worked nor has she looked for v.'ork.

Prior to her injury, claimant earned at least $2,640 a 
year. She worked regularly 6 days a week as a seasonal 
worker for 5-1/2 months per year earning $20 a day. Si.ncc 
the injury claimant has no apparent income other than benefits 
paid under the Workers' Compensation system.

The Referee found that the collective medical evifience 
indicated that claimant was unable to .return to field work 
and was now limited to .light or sedentary work. He fc.nind 
•that the lay evidence as’well as the medical evidence tended 
to support claimant's testimony about her symptoms and 
limitations.

The Referee concluded that claimant had not pro'a.’n that 
.she was permanently and totally disabled. The medical 
factors, when considered with the non-medical factors, were

m
-206'



'rsisttev,'!:

'■'i*'::.: ■ 7,
{ '-,V“ -'•• vc* •• ‘

■ V-.,,] yy^
\,,_c lA':!:,

...

,7^.[■.■■. vV .
■’• V : ,' i . . 

i ■ •■ • .-.
'•'.;'W*;

a-:.M
?7. =•

I ... . :

^ • ■ !, 
; 4 .,

■-. i ^■ ■..i

H- ;: Oi

■: ■ /[
.' ■ ■ ’-r

#

not sufficient to prevent claimant's return to reqular 
employment. The .medical evidence did not indicate ho physical 
condition, alone, was so severe as ,to warrant an award of 
permanent total disability, therefore, claimant's level of 
motivation becomes a factor to be considered in determining 
claimant*s inability to return to the general labor market.
He found claimant had made no attempts to obtain further 
schooling or to obtain any type of retraining and had made 
no substantial effort to look for light work which she would 
be capable of doing. Claimant's own testimony indicated that . herjbasis for not looking for work or attempting to obtain 

: ^further schooling or training was her desire to raise her • 
^children who remained at home. These family obligations 
Counted to a partial voluntary retirement.

The Referee concluded, however, that claimant was 
entitled tp an increased award of compensation. Both the 
lay jtestimony and the medical evidence support a finding 
that‘‘the residual affects of her industrial injury prevented her jfrom returning to jobs which required heavy physical 
labor which was primarily the type of work she had done 
prior to the injury. Taking into consideration claimant's 
age, education, mental attitude, training and experience, 
the Referee concluded that claimant's ability to sell her 
job skills’ in the general market, which prior to her injury 
had been limited, was further diminished by her injury and 
■that she was entitled ..to an award equal to 80% of the maximum.

The Board, on de novo review, finds that .ho one has 
everj attempted to help claimant, either in a program of,,, 
vocational rehabilitation or to place claimant in an on-the- job jtraining program. The evidence indicates that claimant's 
husband is the main bread-winner in the family; he earns 

,good wages and is able to support the family. Claimant, 
however, was making a substantial contribution to the family 
•income by her seasonal work in the fields prior,to her 
injury. Obviously, she can no longer do that type of work 
although there is some type of work for which she might be 
trained if, through the assistance of the Field Services 
Division of the Workers' Compensation Department, claimant 
was, placed in some type ,of on-the-job program which involved 
employment within her physical and mental capabilities.

The Board concludes that claimant has suffered a substan
tial loss of wage earning.capacity, however, the physicians 
at the Orthopaedic Consultants, after examining claimant, 
rated her impairment in the moderate category and the evidence 
indicates claimant has made no attempt tp look for work, 
therefore, the Board feels that claimant would be adequately 
compensated for the loss of wage earning capacity she has 
suffered as the result of her industrial injury by an award 
equal to 70% of the,maximum allowable by statute for unsched
uled disability, '
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ORDER

The-order-of the Referee, dated May 31, 1979, :i.s modifioi

Claimant is awarded 224° of a maximum of 320° for 70% 
unscheduled low back disability. This award is in lieu of 
all previous''awards which claimant has received Cor her 
August 7, 1974 industrial injury including the award made by 
the Referee's order which in all other respects is affirmed.

WCB CASE NO. 79-284 November 13, 1979

LEONARD MAXWELL, CLAIMANT 
Welch, Brunn & Green, Claimant's Attys. 
SAIF, Legal ServicevS^ Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.

Claimant seeks review by the Board of the order c> f the 
Referee which affirmed the Fund's denial of responsibility 
for. claimant's alleged industrial injury.

Claimant had been employed for 45 years as a body and 
fender man and had sustained a prior injury in 1971 to both 
wrists.

Claimant was employed by Tigard Auto Body and a'' leges 
that sometime around March 15 , 1978 he tripped and ,
catching himself with both hands and injuring his wrists. 
Claimant continued to work thinking his problems woul.d .re
solve; howeve.r, he testified the pain slowly increased. 
Claimant didn't file a claim until June 19, 1978.

The first medical treatment was,given on March 4, 1978 
at Keizer Hospital by Dr. Higgins. He diagnosed'degenerative 
joint disease of ,both wrists and felt claimant's cond.ition 
-was not stationary.

Dr. Fagan first treated claimant on May 26, 1973 and 
claimant gave a history of the a'ceident.

The Fund issued its denial of compensability on Decemlv.n 
15, 1978. . - _

Ori‘May.'15, 1979 Dr: Fagan reported that claimant's- in
dustrial iifj uf'y-occurred in February 1978 instead of March 
15, 1978. He' fe-lt' claimant did have an injury aufjravabing 
arthritic changes of his v/rists. The doctor felt the arth
ritic changes were related to his employment and aggravated 
by the injury.
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Claimant is now back to work full'time. Claimant tes
tified at the time of the injury he informed his foi:eU:an 
of what occurred. Claimant's foreman testified he did not 
remember any discussion but felt claimant was a truthful 
person.

in t
Cross-examination at hearing revealed that claimant had 

ne past filed five other claims..

The Referee found that despite the testimony concerning 
claimant's veracity, he found it impossible to believe
claimant was injured in the manner claimed. - He did feel that

1claimant's difficulties with his wrists may be related to his 
1971 injury and that he would be entitled to furthei medical 
care from that injury under the provisions of ORS 656.245.

The Referee af'firmed the Fund's denial.

The Board, on de novo review, concurs with the ta.d'ereo 
claimant has not carried his burden of proof in es- 

tablishing he had sustained a compensable injury as alleged.
that

The Board further finds that although the Fund fi 
to pay time loss after the 14th day that it had know'pjdqe 
of the injury, claimant did not lose any time from v;ork. How
ever I the Fund's failure to accept or deny this c.laim within 
60 days is unreasonable resistance and refusal to properly 
process the claim pursuant to statute. The Board concl.udes 
that I the Fund must pay the medical, bills accrued by i.Fiaimant 
and assess a penalty of 25% of those outstanding niedJ cal 
bills to the date of its denial.

ORDER ,

ed

fied,
The,order of the Referee, dated June 15, 1979, mo o .1

The Fund is hereby ordered to pay all outstandi.og medical 
bills accrued by claimant up to the date of its donj..a l., and 
is assessed a penalty in the amount of 25% of those bills • . 
for its unreasonable resistance to processing the claim.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee the sum of $100, payable by the Fund.
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JOHN D. MIZAR, CLAIMANT
Galton, Popick & Scott, Claimant'sVAttys 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination

SAIF CLAIM NO. fk 872730 NoV^mb^i* 13, 1979 m

An Own Motion Determination was entered in the nhove 
entitled matter on October 31, 1979 v/hich war; based, in 
part, upon an advisory rating furnished to the I-3oard t.'V the 
Evaluation Division of the Workers' Compensation Dejp.n: traent.

At that time, the Evaluation Division recoiimiendcc.i 
claimant be paid compensation for temporary total dis-'ilj.i.li ty 
for a certain period of time as stated in t'he CVn Mol m>n 
Determination and also recommended an additional awajD for 
permanent partial disability equal to 30% loss funct.m.:: of 
an arm for the unscheduled disability.

The Board felt that because the issue of which '-nirrie.r 
was responsible for claimant's present condition was '.i i that 
time pending in the Court of Appeals that it would be pL'eni::- 
ture to award claimant compensation for permanent partial 
disability.

On November 1, 1979 claimant, by and through his .itlc; - 
ney, filed a Motion for Reconsideration and to set asi.de th-c' 
Own Motion Dete.rmination. The grounds for the motion were 
tliat claimant had never been found to be raedicalil y s l-i tio;nc i y 
except by the physicians at Orthopaedic Consultants an.i thal 
that report had never been sent to Dr. Nag, claimant's 
treating physician, for his concurrence or disapreemon1.

The Board, after giving full consideration to th'.- 
advisory recommendations made by the Evaluation Div,i.s.i.cmi and 
to the Motion to Reconsider, concludes that although i-.’ne Ow:i 
Motion Determination should not be set aside as requ'-'cted by 
claimant, it should be amended to include the congyeri.'ci i ion 
for permanent partial disability recommended by the lu-alua tion 
Division.

THEREFORE, the Own Motion Dete.rmination, dated u.'c:Lobe 1.‘ 
31, 1979 , should be amended by deleting from pace thi^-'o 
thereof the fourth paragraph and inserting in lieu thereof 
the following paragraph:

-210-



m "Claimant is awarded compensation for tempor
ary total disability from August 15, 1977 through 
the date of this order, less time v/orked, and 
an award of com.pensation for permanent partial 
disability equal to 30% loss function of an arm 
for unscheduled disability."

In all other respects, the Own Motion Determination, 
dated October 31, 1979 , should be reaffirmed and reput'lisherl

CLAIM NO. 8W-10-3321 November 13, 1979

m

JOHN'A. OLSON, CLAIMANT
SAIF^ Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury to his lower 
back on November 8, 1971 while working for Tradewell Stores, 
Inc., whose carrier was Farmers Insurance Group. The claim 
was accepted and closed by a Determination Order, dated 
December 5, 1972 , whereby claimant v/as awarded for 15%
unsclieduled low back disability. Claimant did not request a 
hearing on the adequacy of the Determination Order and his 
aggravation rights have now expired.

In 1979 claimant requested the Board to reopen hi.s 
claim pursuant to their own motion jurisdiction, stating 
that I he was receiving treatment from Dr. Goodwin, an ortho
pedic physician. On July 24, 1979 the Board informed claimant 
that I it would be necessary to furnish the Board with a 
current medical report establishing that his condition had 
worsened since the last claim closure and that the worsening 
was attributable to the original injury of 1971.

On September 17, 1979 the claimant furnished the Board 
with a report from Dr. Goodwin which stated that he had seen 
claimant in 19 76 at which time claimant was conipiainim.T of a 
recurrent pain in his lower back which Dr. Goodwin felt to 
be directly related to his 1971 injury and that he saw him 
again on September 12, 1978 and, based upon his last examina
tion! of claimant, it was his opinion that claimant had 
worsened since his claim was closed in 1972 and that the 
worsened condition was directly related to his previous 
industrial injury.

Dr. Goodwin said that claimant had retired but tliat his 
retirement was primarily related to his lung problems and 
not to his back problem. He felt that claimant was a candi
date for a repeat laminectomy and operative intervention.
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He further stated that claimant had been seen by the physi
cians at Orthopaedic Consultants on February 8, 1979 who 
indicated that claimant did need further treatment and that 
consideration should be given to myelographic studies.

However, after this examination by the physicians at 
Orthopaedic Consultants, claimant had further problems with 
his heart, including a coronary bypass and, therefore, no 
other' diagnostic or other operative procedures v/ere instituted 
or even considered nor was it felt that he was a physical 
candidate for such diagnostic studies or surgery at that 
time.

On October 3, 1979 the Board advised Fanners Insurance 
Group, the carrier for the employer, of claimant's request 
for own motion relief and asked it to state its position 
with respect thereto within 20 days.

On October 11, 1979 the carrier responded, stating that 
inasmuch as the claimant's aggravation rights had expired 
and claimant was in a. state of retirement and had been for 
several years it did not feel there was evidence of time 
loss benefits to be reopened.

The Board, after giving full consideration to the 
medical reports from Dr. Goodwin and the consultation report 
from, the medical panel of the Orthopaedic Consultants, 
concludes, that there is not sufficient current medical 
evidence to justify an award of compensation for temporary 
total disability, however, the medical evidence does support 
a finding that claimant's condition has worsened since 
December 5, 1972, the date of the last award or arrangement 
of compensation.

Therefore, the Board concludes that because of tliis 
worsening which, according to the unrefuted testimony of Dr. 
Goodwin, is directly attributable to the 1971 industrial 
injury, claimant should be given an increased award of 48° 
for 15% unscheduled low back disability.

ORDER

The claimant is awarded 48° of a maximum of 320° for 
15% unscheduled low back disability. This award is iii 
addition to the award received by claimant by the Determina
tion Order dated December 5, 1972.

m

m
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WCB CASE NO. 78^10,221 November 13, 1979

'• V'v •--ii.- •
' ■-

RICHARD O'NEIL, CLAIMANT 
Heysell & Velure, Claimant's Attys. SAIF,[ Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.

, , 1

■ ■ )■

■f . i

■s •• ■

The State Accident Insurance Fund seeks review by the Boardj o'f that portion. of the order of the Referee vrtiich 
reversed-its denial and remanded claimant's aggravation claimj to it with compensation for temporary total disabil
ity commencing December 12, 1978 and an attorney's fee of 
$750 payable by the Fund. The Referee also affirmed the 

granted by the Determination Order of November 1,award
1978.

. V

•.‘'S

. . .Claimant was employed by Harry and David as a mech
anic and on January. 3, 1978 he raised up and hit a mefal 
bar with his forehead. Claimant sought medical attention 
from Dr. Affley who diagnosed contusion-of the forehead 
on January 4. The injury did not require stitches.

Claimant was examined by Dr; Saez on January 13, 1978 
with complaints of neck pain and stiffness, intermittent 
headaches, lightheadedness and blurred vision on occasion. 
Dr. Saez. diagnosed cervical sprain and probable mild con
cussion. X-rays were normal and physical therapy was 
commenced.

In late,.;April' .1978 claimant felt his condition was wor
sening ‘so Dri. Saez' hospitalized claimant in June 1978 and he 
underwent a myelogram bh June 2 which was normal.

On June 26, 1978 Dr. Saez diagnosed chronic cervical 
strain superimposed upon psychogenic overlay. He found 
claimant's’ symptoms were profuse.' The doctor reported 
claimant. did not want to return to his regular occ'upation even if he I got better. His physical disability was rated as mild,- 
subjectively it,was severe.

.In October 1978 Dr. Saez recommended vocational rehabil
itation .

’ A Determination Order of November 1,1978 granted claimant 
^ award,of 16® for.5% unscheduled disability. ,

Claimant testified on December 12, 1978 that he picked 
up a/piece of wood at home and slipped in the mud and fell, experi'encing severe neck pain. Claimant was hospitalized 
fromDecember 13 through December 21, 1978.
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On February 2 , 1979 the Fund issued .its deni.al o t; claim
ant's claim of aggravation on the ground that claimant suffered 
an intervening injury.

On December 13, 1978 Dr. Saez reported tlie history of the 
December 12 incident and that claimant now had right leg 
numbness and the leg collapses. He felt this incident was 
an aggravation and not a new injury. .

Dr. Saez reported in January 1979 that there was a dis
crepancy between the apparent severity of claimant's sub- 
.jective complaints and the relatively mild objective.medical 
findings. .He felt claimant's concussion had caused no per
manent impairment and that his low back complaints were not 
related to the January 1978 industrial injury. On January 
11, 1979 Dr. Saez recommended vocational rehabilitation and 
reported claimant should now avoid lifting over 50 pounds, 
repetitive neck turning, or overhead work, vibratory stress, 
etc. Treatment was now only palliative.

The evidence indicates that the Fund paid claimant com
pensation until it issued its denial.

The Referee found claimant's contention that his claim 
was prematurely closed was not supported by the record.- He 
further found that Dr. Saez found claimant suffered an ag
gravation of his January 1978 injury and not a new injury 
on December 12,.1978.

The Referee concluded claimant's claim for aggravation 
must be accepted by the Fund and ordered compensation for 
temporary.total disability to commence on December 12, 1978.

The Board, on de novo review, finds claimant suffered 
,an-intervening injury on December 12, 1978. The medical 
reports reveal that prior to December 12 claimant was doing 
well, in fact, his condition was medically stationary. The 
injury of December 12 was severe enough to'cause hospitali

zation and was in and of itself, an intervening traumatic 
incident, whi’ch even produced some new symptomatology.

The Board concludes that the denial issued by,the Fund 
must be upheld.

ORDER

Theorder of the Referee, dated June 6, 1979, is modi
fied.

The -Fund's denial, dated February 2, 1979, is hereby 
affirmed.

The -remainder ■ of the order of the Referee is affirmed.
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November 13, 1979

JACK C. PETERSON, CLAIMANT 
Litchfield, MacPherson & Carstens, 

Claimant's Attys.
SAIpl, Legal Services, Defense Atty 
Request for Review by Claimant

WCB CASE NO. 78-6536

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board 'review of the ReCeroe's crdcT 
\^^ich awarded claimant additional compensation equal tV)
144°1 giving claimant a total award of 208° for 657 nnsched- 
uledjlow back disability. Claimant contends tliaf. iic is 
entitled to an award for permanent total disability or, in 
the alternative, a greater award for permanent partial, 
disability.

Claimant, a 57-year-old self-employed pluml:>er, in. luroci 
his low back on May 28, 1975 while lifting and socnri.ng a 
pump J As a self-employed plumber, claimant was insurc’d by 
the State Accident Insurance Fund.

k
The injury was diagnosed as an' acute lumbosaci'a L .'itrai.n 

and claimant was initially treated by Dr. Haytcr with ii’usclr? 
relaxants. Claimant's condition worsened and he was referred 
to Dr. Scheinberg, an orthopedic surgeon, who treated claimant 
conservatively for seven months and released • him for -work on 
January 12, 1976. In his closing report. Dr. Sc:hcinb'.rr(j 
stated that claimant had some residuals and that he should 
avoid heavy lifting cind bending. •

|The claim was first closed by a Determine t;.i.on OrJ;;rr: 
dated March 16, 1976 which awarded claimant coni[.>ensation .for 
temporary total disability and compensation equal to 1.6° foi 
5% unscheduled low back disability.

In January 1977 claimant saw Dr. Scheinbercj, comp j aining 
of lov; back pain which had commenced six months prio\‘. Dr. 
"Scheinberg referred claimant to Dr. Buza, a nGurosurge',.ui, 
who performed a lumbar'laminectomy L5, SI on Februa.)*'/ .10,
1977.1 Claimant's post-operative recovery was unevenf.ful 
except for complaints of continued low back pain and muscle 
weakness.

On October 3 , 1977 claimant was examined by Dr. l usqu'.vs.i , 
an ortihopedic surgeon, who felt claimant probab.'I.v would hn\.-e 
to do |work of a predominantly sedentary nature, both because 
of his pre-existing short right leg and his back conniLi.on.
He rat:ed claimant's total combined impairment at 14 7 .>r the 
whole man, said claimant was medically stationai;;/ aivi recom
mended claim closure. Both Dr. Buza and Dr. Scheinberg 
concurred with Dr. Pasquesi.
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On May 8, 1978 a Second ncte.rnd.v\ati,on '.M-det; ',-i'vv 
claina n t addi ti on a 1 conipon sal ion [or i:e;n[:o t a ry i; a 
ity and an addilional award of; conricicsa ticm oyna.l. l: 
15% low back disabili L:y, fjivincj claimant a total c.-r 
20% unscheduled low back disability.

I o r
#

Dr. Scheinborcj saw claimaiit on Itai :eiu!;c'■ 1-1 , 19 78: at
that time claimant was complaininq of coi\t.i.m.u'ci i.iac!: [a.in 
but was not certain what caused it. He sa.i.d that if he 
turned rapidly he had pain and he also experienced i:u ] d 
episodes of pain approximately every other ciay. Sm'-'orc 
episodes required him to be off his feet for at least a 
week. It was Dr. Scheinberg's impression that claim.ai't's 
'.condition was such that he was complete.ly disab'.Led ft:oni)his 
normal work activity or from anythim) othot' than s'^e.df•'ld■a ry 
activities. He .felt that it represented more Muiri i' of 
the wiiole man, if one took into considoratic'n c.laimani.'s 
disability in relation to his normal work activity.

Dr- Scheinberg's deposition was taken on May 3D, 1979
and at that time he stated that he felt c.laimanh's paiii 'was 
real and that his shortened right .l.eg, causeci by a fj-'-ictur'• 
during childhood, contributed in part to c.l.ai.man t ’ s r>ain.
He felt that claimant could not continue to wor’K as a p.l. umbe r, 
that he could not repeatedly lift over 10 i:)Ounds and that \io 
could not do any. type of work v/hich required excess i> back 
motion or squatting. Claimant could do a' job vah.i.ch [lowed 
him to sit 90% of the time and gave him an oppori;un,i.l:y t'o 
stretch once in awhile, but that claimant was not a "ro.liablo 
walker" and he could not be employed as a truck dix-i.-vC-f riot.' 
as a taxi cab driver. In expressing hj.s oi)ini(3ii of c ' a.i.man t' s 
disability. Dr. Gcheinberg did not take into considr-’rai-.i.c'r 
claimant's heart problem which had commenced with an -'ittack 
approximately 15 year's prior to the date of the hear i in; and 
had not interfer.rcd with claimant's ability to ruii ii:is 
business as a plumber.

The Referee found that claimant was comp.l aininu of 
severely limited capacity to bend, sc.iuat, stretcli am.' .reacii ; 
he also had difficulty turning his body, lifLimi, walkin'.), 
sitting, driving and standing. All of; claiman 1:' .s co";) > La in i:.s 
were corroborated by his son's testimony. C.laimant: lias a •
9th grade education but has no forma.1. busi.nes.s or cler'i.cal 

He has worked as a plumber s.i.nce approxima t.elytraining . 
1950. He 
hard rock 
period of

has cilso been a truck driver and has dovo.; 
mining and operated heavy eriuipment. IVm: 
time he was a time keeper. He started his 

plumbing business about 15 years prior to the injury 
continued to run it until the injury. Claimant liad 
that he probably could teach plumbing but there was 
teaching job available.

S' ••a'f:.
a .sliort 
i;wn 
:'i 11 d

s ta ted 
) t o

\

m

m
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The Referee found claimant v;as ci:cdil'.>le and v;o:l 1 
but that he had-failed to prove that ho v;an [;>c■ i-wanoni. 
totally disabled. Despite claimant's; heart coneij. tio^i 
the short right leg, both unrelated to the industri.al 
the Referee felt that with the residual.s from the ind 
injury claimant, could perforin certain jobs on a regul, 
gainful basis, but a substantial portion of the la'hor 
was fore-closed, to him. Therefore, he increased tlie 
of 20% to 6 5% of the maximum to adequately conipensat:e 
for his loss of wage earning capacity.

mo
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- The Board, on de novo review, finds that if it were 
possible to rely solely on lay testimony, it would not be 
'difficult to find that claimant was ' permanently and totally 
disabled, however, the medical evidence does not support a 
finding of permanent total disability. The medical evidence 
does reveal that claimant has lost more than 65% of his waee 
earning capacity as a result of the industrial injury. Dr. 
Scheinberg stated that claimant was completely disabled for 
any work except sedentary activity. Claimant is now 57 yea 
old, he has a 9th grade education and.no other formal training.

As a result of his industrial injury, claimant has had 
to give up his plumbing business which he had operated for 
15 years. If claimant is unable to operate his own 'plumbi.ng 
business, it is, quite obvious that he could not seek employment 
as a plumber; this is further borne out by Dr. Schei.nberg' s 
statement in his deposition that claimant cannot work as a 
plumber nor can he do repetitive lifting of more than 10 
pounds nor do any type of work which required excessive back 
motion and squatting. The only other work v/hich claimant 
apparently has done consists of working as a truck driver,

#

doing some.hard rock mining and operating heavy cc.]u 11-,.
All of those vocations require claimant to do more, I. I'-mn a 
physical standpoint, than Dr. Scheinberg has allowed claimant 
to do.

■ Claimant sought vocational rehabilitation in .1.978 but 
after taking a number of tests, he was terminated by the. 
Vocational Rehabilitation services because of his physical 
problems.

The Board agrees, based upon the medical (naidenct.',. wi 
the Referee's conclusion' that claimant has failed to prove 
that he is permanently and totally disabled. The Board, 
after considering the residuals resulting from the imlustr 
injury, the .limitations placed upon claimant's work .v:'t.i.vi 
by the doctors who have treated him, ]iis education, work, 
background, age, and poor potential for retraining, f.-oncln 
that claimaht has lost 80% of his wage earning capacity as 
result of the industrial injury and that the Referee's award 
should be increased accordingly.
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OPvDER

The order of the. Ref eree, dated June 20, 1070, i
modified. m

Claimant is awarded 256° out of a maxinuim or 320'-’ 
80% unscheduled low back disability. 'I.'his award is iu 
of the award 9ranted by the Referee's order which in a.
other,respects is affirmed.

for 
J.i.e 1.!

Claimant's attorney is awarded as a reasonable attorney 
fee for his services at Board review a sum equal to 25’.H of 
.the increased compensation granted claimant by this order, 
not to exceed $3,000.

,WCB CASE NO. 78-8121 November 13, 1979

VERNON A. SCHEESE, CLAIMANT
Rick W. Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.

The State Accident Insurance Fund requests revi.cv/ by 
the Board of the order of the Referee which granted claim
ant an award of 320° for 100% unscheduled low back dis
ability.

Claimant was employed as a laborer for BalriK-r .Lorutj.ng 
Company and on August 22, 1977 sustained a compensable lov; 
back injury^.. While cutting logs he "pulled somethinej" in 
his back.

Claimant did not seek medical treatment until Sogji'.cinbcr 
23, 1977. The initial diagnosis was sacroiliac strain. 
Treatment was conservative.

#

Claimant then came under the care of Dr. Hunt who, on- 
February 9 , 1978, reported he believed claimant had osteoaj.' h- 
ritis or degenerative arthritis aggravated by the industrial 
injury. On March 2 , 1978 Dr. Hunt released cla.imant i;or 
limited work. Me was not to lift over 35 pounds and t'.o re
strict bending forward from the waist. On Aj^ri.l 7, 1978 Dr.
Hunt diagnosed ankylosing ’ spondylitis'. Treatment v/as con
servative. . By June 1 , 1978 claimant's condition was staiDle.

By August 1978 claimant had complaints of sharp p<-ti-u 
into his legs and groin area. Dr. Hunt diagnosed exacerba-- 
tion of the ankylosing spondylitis mild to moderate trochantaric 
bursitis of both hips.
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On August 16, 1978 Dr. Hunt restricted clniinaut's activ

ities to no repetitive lifting over 20-30 pounds, nn [; roj (-.'iige d 
standing, stooping, or^ any sitting over 30-40 minutes wLthout 
a change of position. Dr. Hunt reported claiinanl v;as ccipnbli^ 
of performing light-work, in fact, felt working would be 
good for him.

On August 31, 1978 Dr. 
medically stationary-and he 
ing.

Hunt found claimant's coiv.i'i tion 
reconunended vocational retrain-

A Determination Order of Septenber 27, 1978 granted 
claimant 32®"'for 10% unscheduled disability.

Dr. . Hunt referred claimant to Dr. Schoepfl.i.n who examined 
him on February 22, 1979. Dr. Schoepflin advised c.l.aiinant 
that he had an underlying genetic predisposi iiion t.o the de
velopment of arthritis. It was Dr. Schoepflin's beJi.ef tli.^t 
claimant would have developed the symptoms ultimat:ely even 
without the August 1977 injury. However, this injury luid made 
claimant's arthritis symptomatic earlier than would have been 
the case had he not had the injury. He tol.d claimant: he 
should be able to earn a living the remainder of his .lire 
but would definitely have to earn it at an occig.viti.on not 
requiring heavy lifting, frequent bending, or any ovi-u'hGnad 
work.

Claimant had prior injuries, including an i.ndusi-.rial 
injury in the 1950's to his head and ribs, fractured ribs in 
1970 and third degree burns over 55% of his body in 1,959.

Claimant has not worked nor looked for any cini^lcyment 
since this industrial injury. Clai.mant is 47 years r.ul.d and 
has a sixth grade education v/ith past vs^ork ogjorience in 
logging, dairy farming, planting trees., building fire trails, 
survey crew work, mill work, culvert work and cons triw.; tion. 
Claimant also attended mechanics school.

Claimant's present complaints include constant back
pain and pain in both hips, radiating dov;n the backs of bof:h 
legs, headaches and throbbing of both wrists.

The Referee found claimant was precluded Trom iierform- 
ing any of the jobs in his past work experience. The P.eferee 
concluded claimant's loss of future earning capacity was 
i00% or 320°.

The Board, on de novo review, finds the aw.-:n:d granted 
by the Referee excessive. The evidence indicates clai.mant 
is' capable of perfo.rming light work. Claimant has not 
shown he is motivated to return to any type of v.'ork nor iias 
he attempted to reduce his disability through vocational 
rehabilitation,
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Therefore, the Board cone i.udes claimant wou.l.d b'C ntj.j- 
quately compensated for his Joss ot wacie earnin'i •..■•apaeity 
by an award of 160° for 50^5 unscheduled disability.

ORDER

The order of the Referee, dated March 28, 1979, Js Piodi-
fied.

Claimant is hereby granted an award of; ]C)0° for ‘^07 
unscheduled disability. This award is in lieu of that giranted 
by-the Referee* s order, which in all other respects is affirmt^'d

CLAIM NO. KB 167249 November 13, 1979

HELEN M. SMITH, CLAIMANT
Yturri, Rose & .Burnham, Claimant's Attys.
SAIF, Legal ServicesDefense Atty.
Own Motion Determination

Claimant, a supervisor for the State Employment divi
sion in Ontario, Oregon, sustained a compensabio injiiL'v to 
her back and legs.on December 7, 1965 as a roj.nilt of .-.in 
automobile accident which occurred during claimant’s ‘.M'ipioy- 
ment. Claimant lost no time from work but rettained under 
continuous medical care and the claim was closed'as non- 
disabling by an order dated March 10, 1966.

Dr. Baranco, an orthopedic physician, contimieci i:o 
treat claimant for chronic myofibrositis with radic’uiitis 
and eventually recommended a myelogram to detennino, If 
possible, claimant's low'back problems. This was don-.' in 
October 1976. The State Accident Insurance' Fund deniovl 
responsibility for the low back problems on Dcccrnbej' 20, 
19-76. Claimant requested a hearing and as a ros.ult th'-reof 
a Referee's order, dated Apr.il 20, ] 978, c.jrantGri a rtolion D' 
dismiss because claimant had not timely appealed the t'o ter
mination Order nor timely exercised her aggravation riahts.

Claimant appealed the Referee's order and Lfie 
initially issued its Order on Review, dated October i(i ,
1978 , requiring the Fund 'to pay all , claimant' s medical bills 
relating to the 1965 mid and upper back injury. This Ordet; 
on Review was' amended on December 5, 1978 to also include 
the lower back.

m
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m On April 26, 1979 claimant, by and through her at: t‘or- 
ney, requested .the . Board toj.;r^qpen^gh'er claim, statiim l:.hat 
she had continually had problems "with her back since'l:lie 
December 7, 1965 injury. Dr. Baranco reported that c 1 ainiari 1: 
had been hospitalized for a myelogram pertornicd on Scf.-l.einber 
27, 1978 and that she was scheduled for surgery on October 
6, 1978,

On May 17, 1979 the Fund advised the Board that i.t 
would not oppose the reopening of claimant's c:lairiu An. Owii 
Motion Order was entered on. May 25, 1979 reopening tno clai.m 
as of September 27, 1978- and for the payment- of coirp:ajsa tif.ai 
until the claim was closed pursuant to ORS 656.278.

The surgery performed by Dr. Baranco on October (> 
consisted of a hemilaminectomy and wide: decompressic:n t4 ,
L5, removal of degenerative protruded IV disc: on tlm .left 
side and removal of bony overgrowth and .scariring on Uui; 
right. Claimant was able to. return to her fcviuer joi> l:.)uL 
was advised to avoid stressful activi.ties. She was s on by 
Dr. Baranco on August 28 , 1979 who at that time felt: no 
further treatment was. necessary and that supportive care 
with adequate medication would be sufficient.

The Fund requested that the claim be closed c\nd the 
Evaluation Division of .the Workers' Compensation Dep.-irtment 
recommended to the Board' that claimant be granted cojnp^en- 
sation for temporary total disability from September 27,
1978 through November 14 , 1978 and temporary partial (iis- 
ability from November 15, 1978 through August 28, 1979 and 
an award equal to 10% unscheduled low back disability.

The Board concurs in the,recommendations.

ORDER
t -

Claimant is granted compensation for temporary tot:al 
disability from September 27, 1978 through August 28, 1979, 
less time worked and an award equal.to 10% unscheduled low 
back disability. These awards are in addition to any pre
vious.awards claimant may have received as a result of! her 
December 7, 1965 industrial injury.

. Claimant's attorney has already been awarded a i.eason- 
able attorney's fee for the temporary total disabiliLy av;ard 
by the Own Motion Order of May 25, 1979. Claimant's attor
ney is hereby granted an additional attorney's fee equal to 
25% of the compensation for permanent partial disability 
granted by this order; the total attorney’s fee shall not 
exceed $3,000.
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SAIF CLAIM NO. A850947 November 13, 1979
#

LEROY E.' VAUGHAN, CLAIMJ\NT
SAIF, Legal Services, Defense Atty.
Own 'Motion Order

Claimant suffered a compensable injury to his left eye 
oh March 10, 1961 when a piece of steel penetrated the eye 
while claimant was working for Inter-City - Crushing Company. 
The carrier involved was the State 'Industrial Accident '' ” 
Commission, predecessor of.the Fund, and the claim was 
accepted and closed by a final order dated March 30, 1962 
whereby claimant was awarded compensation for permanent 
partial disability equal to 67.5° for 67.5% loss-vision of 
the left eye. Claimant's aggravation rights have expired.

On September 17 claimant had requested the Fund-ho ' - 
reopen his claim based upon Dr. Benson's ’statement to'him 
tliat he had a detached retina. in the left eye. and that 
corrective surgery would be required. This surgery was • 
performed by Dr. Benson on September 19, 1979.

On October 19, 1979 Dr. Frank W, Johnson, an ophthalmolo
gist, advised the Fund that in September 1979-it was.-found 
that the .-left eye • had no light-'perception whatsoever' because- 
of a retinal detachment. Because-of the lapse of 18 years ■ 
between the original injury and the time of the examination-, , 
Dr. Johnson found it,difficult to specifically state that 
the detachment was the result of any 'surgery or injury to 
the left eye, but considering other factors he felf-if 
reasonable to assume that it was a delayed secondary effect 
of the industrial injury and the-cataract extraction which 
had been done on November 9, 1961 by Dr. McCallum.

On October 26, 1979 the Fund advised the Board of 
claimant's request to reopen his claim and, because claimant's 
aggravation rights had expired^ it referred the matter to ' - 
the Board to-consider under its own motion jurisdiction.
The Fund stated it was not opposed to reopening the claim -if 
the Board found it justified.

The Board concludes that the claim should be reopened 
on September 18, 1979 , the date claimant entered the. Merle 
West Medical Center in Klamath Falls preparatory to the 
surgery performed by Dr. Benson the following day, and until 
the claim is closed pursuant to ORS 656.278. . , .

IT IS SO ORDERED.

-222-



m WCB CASE NO. 77-6159 November 15, 1979
PHILLIP COOK, CLAIMANT
David R. Vandenberg, Jr., Claimant's Atty 
Luvaas, Cobb, Richards & Fraser, 
Employer's Attys.

Request for Review by Employer

#

m

Reviewed by Board Members Wilson and Phillips.

The employer seeks review by the Board of the order oi: tlie 
Referee which granted claimant an award of permanenI tntal 
disability commencing February 15, 1979 , the date of '..he hear
ing.

Claimant, 28 years old,was employed by Sigel-Tonkin 
Chevrolet Company as a lube man. On January 13, 1975 a hy
draulic jack broke striking claimant between the shoulder blade.s 
and in the lower back, pinning him between the, jack lumdle and 
the automobile.

X-rays were taken which revealed claimant had sf.>otidy Ic-s is and 
spondylolisthesis L4-5, Dr. Potter reported on January 16,
19 75 that the neurological examination was normal. He recc;,'.- 
mended a fusion since claimant did heavy work.

Dr.
On March 3 , 1975 claimant had complaints of neck pain atid 

Potter diagnosed probable herniated nucleus puipcsn C5-6.

On March 17, 1975 Dr. Tennyson examined c.laiman!: who had 
complaints of low back pain, tingling and numbness bo'ch le'.'jS , 
neck and upper back pain, and left shoulder and arm pain.
The diagnosis was Grade II spondylolisthesis J.5--S1, with no 
nerve root compression and asymptomatic left thoracic outlet 
compression.

Claimant was hospitalized and had a- myelogram on .''.pri.l 
23, 1975 and'on April 28 Dr. Potter performed a Gill procecnrc 
foraminotomy bilaterally, and fusion o;: L4-5-S1.

Subsequently, claimant was placed in a body cast and 
commenced convalescing. On May 28, 1976 Dr. rotter ;:‘-:ported 
claimant could have a back-to-v/ork slip with limital Ions 
of no excessive bending, stooping or lifting over 20 pounds. 
Dr. Potter recommended vocational rehabilitation as claim
ant could not return to his regular occupation.

On July 9, 1976 Dr. Potter declared claimant to be 
medically stationary.
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Claimant returned to see Dr. Pott:er on June 1'6, 1977 
complaining that his condition had worsened and the doctor 
diagnosed non-union of L5-S1 fusion. On July 14,■1977. Dr.' 
Potter'reported claimant declined, a .re-fusion , and wa.a app. 
ing for social security, , ^ ^ .

#

ant
A Determination Order of September -14,^ 1977 granted cja'isn- 

an award of 80° for 25% unscheduled disabi.lity.

On May 15, 1978 Dr. Potter reported claimar. t wa-s capable 
of working eight hours a day, five days a week at .ligioc em
ployment T ■

Claimant'has a sixth grade education with two years at 
Rogue Community College in automotive technoloa,y ai'id, te:-. t.i.- 
fied that he was to become a full-fledged mechanic ei';e week 
after this'industrial injury. ' '

Claimant ■ further testified that he still liunts and goes, 
fishing. Ke has sought employment but v/hen tlio 
employer learned of his back injury he was not h.ire<';. Cla-ini- 
ant, at the time of hearing, was on welfare,

A vocational rehabilitation counsolo.t:, M]-. nicrU'v, test.i- 
fied that in his opinion claimant was C[uite wor.k ' oricn i: ed 
but he was unable to find claimant a job: Ciaii;iajit i.-''pt saying
his condition was’worsening. Mr. Dickey testified that the 
biggest problem in finding light work 'for'him v/as the area 
of Klamath Falls with few opportunities availa'o.le. Mi:.
Dickey felt that if claimant would have the re~.lu.ision then 
he would change his opinion about, the lack of wo.rk.

bept<cr 
claiiii-'!it w

Dr. Balme, who 'saw claimant twice, once on 
1977 and last on April 25, 1978, testified that 
capable of work with the physical restrictions place'i 
He stated that all of the physical restrictions placsr 
were based on subjective complaints and that ot>iectJ'\s 
were no restrictions. Dr. Balme felt that th'e rinrliir 
not corroborate the pain that claimant coraplaius of- «ii 
thought there was a possibility of malingering.

on him., 
on b ; 111 

■ I ■/ the ire 
js do 
\d lie

The Referee found that claimant’s claim •-•>'as no! 
maturely ■ closed as-his treating physician had declaV’.: 
him to be medically stationary. He fui:the.r found, i.n 
opinion,- claimant was motivated for return to his rc-'g 
job or to be retrained. He concluded that the trecor':'; 
demonstrates claimant- had a serious back injury and v/ 
the physical restrictions placed on him and his lack 
training and education and the vocational couiisclor's 
ability to place claimant that he is permanently and 
totally disabled.

pne-

; 11 s 
ular

i. all 
o 1: 
i n -

#
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The Board, on de novo review, finds that l:hc evidence 
of record all indicates claimant is capable o i: lipht painful 
employment. Claimant is young, 28, and has in the past: 
shown that he was retrainable and capable of learninc; some 
occupation.

Therefore, the Board concludes, based on claimant' s phy
sical disability and the physical restrictions placed on 
him that he is entitled to an award of 192° for 60% unsched
uled disability to compensate-him for his loss of wage earning 
capaci ty.

ORDER
The order of the.Referee, dated March 21, 1979, mod.L-

fied'.

Claimant is hereby granted an award of 192° for 60% 
unscheduled disability. This award is in liei' of thar granted 
by the order of the Referee, which in all other respo-.d:s is 
affirmed'.

m

m

WCB CASE NO. 79-2082 November 15, 1979

VIOLET DUGGER, CLAIMANT 
Allen & Vick, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

S Hallmark, Employer's Attys 
Request for Review by Employer 
Cross-request by Claimant

Reviewed by Board Members Wilson and PliilJ.:i.i.-js

The employer seeks review by the f'.oaird of i:he 
the Referee which granted claimant an awaird o i: 6'1 ° [; 
unscheduled disability and an av/ard of 15° fm: 101 P 
the left arm. The employer contends claimani: ,i 
to any award for unscheduled disability nor sliould r-u 
granted any award on her le.ft arm.

Claimant cross-requests review by the Board c'/.i;- 
she is entitled to a greater award cd’: iinschedulof) fti ■: 
equal to 40% and scheduled disability equal to I'Vl.

Claimant was employed at Elavorland Foods a t 
worker and on July 25, 1978 she missed a ste[> -.uit.i 
landing on her hands and knees injuring her 1.-0'.
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Claimant came under the care ofi^ Dm Vvfhi binJ f' l , n 
praetor, who released her for regular work on :h:.'i>i.-amf-vt: Ij 
1978 on a trial basis. Claimant reL-.Lu:nccl to her requLa.r 
job and worked two days and was placed on call.

On December 21, 1978 claimant wa.s oxamiiKi-d l)v tiUc: Or'Jio- 
paedic Consultants. They reported claimant ha'l liad '.•.tuserv:;- 
tive care and that Dr. Whitmire had diagnosed t^-a umaic 
dorsal and lumbar sprain with muscle spasms, myos.i. [:.L^md 
radiculitis. The physicians diagnosed chronic: cet:vie strain 
and sprain right wrist. They found her condJ.I.-i'an me g.cal.lv 
stationary and claimant could return to the sanv.? r'Cci.iMt.i.c;',! 
but they found it reasonable to imposes a 10-15 (^ountl liPt.i.n.; 
limitation. They rated wrist and neck disability as h-i.n.i no .1. 
based on subjective complaints.

On January 17, 1978 Dr. Whitmire concurrc'ti w:i. lii thi

A Determination Order of February 27, 1979 gtgnc'.cd 
claimant time loss only.

Before the cannery called claimant to n-'N.ini F; ••ork 
she got a job as a counter girl in a donut slio|.m v;,-i '..i n.| 
on customers and cashiering. This oinployej: k oi j...,- j-,. 
jury so claimant was not required to J.irt the '! 0--j.'r'u U'.: m.il.'; 
containers, mop floors or drain the coke tank. C,l-m':Mn t. 
at the time of the hearing, had had l.fiis job tor trim > mfUiMi:-; 
and had missed no time from work. She v;as wo.r.king .'.•’••1/2 
hours per week.

Claimant testified she was unab.l.e to rctui-n i.c- j'iW
at the cannery as bending her neck df)v/nward v.'-i:. [M.’.i' ul. .'jcc 
she could not now lift the 30' to 40 [..'ound wasiu" i.'U'-=‘-.s . 
Claimant has an 8th grade education v/ith past wni.'l:..i.iiu e.xijct: 
ience as a waitress, a bartender and working ;i n a dry.

The Referee found claimant is now precludcc; 
regular occupation and granted her cm award oi. 04'^ c.r Vin;. 
unscheduled disability for her loss oT wage ea.iui.i.mi <.;a|>acW •. 
He further found she was entitled to an award ok .15'^ :or I'.' 
loss of use of her left arm.

The Board, on de novo review, finds Lhai. t.te t'c,:i i
evidence indicates minimal disaiDility to cla im.". 111' ;ior:k
miinimal disability to her loft wrisl.'.. The Bo-.u'd ’..a-.'U';:l;uI:.;s 
claimant would be adequately compensated for he.': <j\'
wage earning capacity by an aw’ard of 10%. '.rli-; ’Bo-ard :'in:‘t'it’
concludes that the award granted by ttie Referee or 101 lo:.u-; 
of use of the left arm is sufficient.
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ORDER

The order of the Referee, dated July 5, 1979, Lr:: modi
fied.

Claimant is hereby granted an award ol; 32° for ,101 un
scheduled neck disability. This award is in .i.i.ou (j.i i:he 
unscheduled award granted by the Referee's order, vdiLch in 
all other respects is affirmed.

WCB CASE NO. 78-1383

MARGARET JOHNSON, CLAIMANT 
Carney, Probst & Cornelius, 

Claimant's Attys.
Keith D. Skelton, Employer's Atty. 
Order Denying Motion

November 16, 1979

m

9

On October 18, 1979 the Board issued its Oj.'der 
Review in the above entitled matter which affirmed an 
adopted as its own the Opinion and Order of tiie Refer 
dated March 12, 1979.

On November 7, 1979 .the Board received from the 
and its carrier, by and through their attorney, a Mo;: 
Reconsideration of the Board's order.

:;:'plo-’er 
,(.!n f'V

The affidavit in support of the motion recites tliat tire 
Opinion and Order of the Referee failed to take into consider
ation claim.ant's obesity and her failure to follov; the 
recommendation of her doctors with reference to diets; 
furthermore, that the reports, of the G-';ctors v.-ere VC'C-: illat.ing 
on the issue of causation and because it was a reject.'., d 
claim claimant must establish the impropriety of the denial 
by a preponderance of the evidence.

The Board affirmed and adopted the Opinion and order of 
the Referee which dealt extensively with the question of 
claimant's obesity.

The issue before the Referee and before the Bo:-n'd was 
compensability, not extent of disability. Both Dr. doiifert 
and Dr. Eckhardt unequivocally related claimant's back 
problems to her employment. The opinion of the panel of 
doctors from the Orthopaedic Co'hsultants was oualifirr! on 
the question of causation. The Referee correctly fom.d that 
claimant had sustained the burden of proving a compensable 
injury.
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The Board concludes that the eirtployer/car. r i.e.r i-^ 
failed to show any justification for reconside riiv:f idi'/ 0i“ 
on Review entered in the above entitled matter on O-.d ..ijer
18, 1979, therefore, that the motion should be denied.

j j; m
IT IS SO ORDERED.

WCB CASE NO. 78-3035 November 16, 1979

JAMES G. MORRIS, CLAIMANT
Samuel Hall, Jr. , :.Claimant.’'.s"Atty'.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson, Phillij's and . ndtcri.-- 
lister.

Claimant seeks Board review of: the ReTc-iroe's orn' 
affirmed the April 14 , 19 7 8 Determine Lion Order v;hero 
was granted compensation equal to 224^' for 70.'. unsclic 
left shoulder .disability. Claimant contends he is p-- 
and totally disabled.

V/ n

liaiu.!;

-h

1 'V

The majority of the Board, after de novo review,, at 
firms and adopts the Opinion and Order of the Be fe, a 
copy of which is attached hereto and, by this re Leriii.nv.::, 
made a cart hereof.

ORDER

The order of the Referee, dated June 1, .iJ79, 
af firmed.

m
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# WCB CASE NO. 78-7105

J-. CLIFFORD BALES, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Rankin, McMurray, ’ Osburn, Gallagher 

& VavRosky, Employer's Attys. 
Request for Review by Employer

November 19, 1979

Reviewed bv Board Members Phillips and McCalliscer.

The employer and ilis carrier seek Board 
Rc-Lerec's .order which awarded claimani: an ad 
giving h.im a total of 112° of a maximum of 
low b a ck di s ab i 1 i ty .

revj.cw othe 
itlonal hb°

320° for unschei'-uled

Claimant, at the time a 27-year-old prodi:ction supervisor 
in a mobile home plant, suffered a compensable injuiry to his 
low back on April 19, 1976 while pulli.ng a SI.v,;ov ̂’all \J.L. . Cl 
table. Claimant experienced lov/ back -and left l.eg pat,-; and 
v.'as seen by Dr. Moreno who diagnosed an acute ].ow back 
strain, left side.

D;n Moreno referred claimant to !nr. l.’.oyd, ..n ortr.opedic 
surgeon, v;ho examined claimant and reported on August. ),
19 76 that tlie conservati.ve treatment which claimant ti.nd 
ii'iitially received had proved imsuccessful, ckla.Lman t v.’as 
aiven a lumbosacral corset which improved his sy.aptoi'n.-tolon / 
som.ev.'hat and allov;ed him to v.'ork with some fatiejae p.'tln 
cominc: on at the end of the day. Cl.aiinant told Dr. ito--’d 
that he had been .released from his.work because he va..re the 
cor.sct. He told Dr. Boyd that he v;as approached about 
sicinintj a release in reference to back'pain so that l'.v_ could 
continue employm.ent. Dr. Boyd recommended continued use of 
the corset and restricted claimant's lifting to betwc-i-n 30 
and 40 pounds, felt he could continue in enipJoyiiient with 
irinimal -time loss. On October 2-2, 1976 Dr. lioyd fej.r. that 
cJ.aimanu wou"i d require referral to Vocational Rehabilitation 
in the near future.

m

Referral to the Voca tion..ki. JAahabili ta tion Divi.s 
•.recommi-nded on Docomber 7, 1976 at about the same t.'i
Dr. Boyc; .referred cla.i.mant to !,b". P.uza, a no uros urc.jc ■ 
evaluation and consideration for surgery. On Hebru-.v 
1977 claimant v/as found ineligible for vocational re 
tion because he was scheduled to undergo back surger 
early part of March and v/ould not l^e able to underta 
program for several weeks. His file v/as de-activate 
claimant v;as encouraged .to re-contact the agency who 
jxhysically able to be involved in the program. r’oi:i;',a 
was gi.vcn to claimant of withdrav*;al of referral on H 
IS, 1977.
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On March 10, 1977 Dr. Buza performed a partial lumbar 
laminectomy at L4-5 on the left.

On July 1, 1977 claimant received another notice of 
referral for vocational rehabilitation. It was found that 
claimcint lacked skills and aptitudes to seek a job throucjh 
direct placement with his current disability and that a 
course in drafting v/ould be well within the limitations 
placed upon claimant as a result of his industrial injury 
v.'hich prohibit repetitive lifting, bending and twisting. On 
January 9, 1978- it v;as reported that claimant was not keeping 
contact with the agency on a regular basis as he had agreed 
v/hen his vocational rehabilitation program was set up in 
.kugust 1977 . Finally, after unsuccessful attempts to cohract 
claimant, contact v;as made v;ith his v/ife who reported that 
claimant was in the hospital undergoing tests for his back 
problem. She reported that he had dropped out of school in 
October and that he would be home the following day. It 
appears that claimant did not withdraw from his classes at 
Chemeketa Conmunity College and he received an "F" in ten 
hours of study. The program. v;as interrupted and the previous 
rehabilitation plan canceled.

On January 10 , .1978 Dr. Buza performed a myelgram which 
indicated some improvement in the claimant's spine in the 
area of L4-5. On January 17, 1978 claimant was notified of 
possible termination in an authorized vocational program 
which stated that if he was medically stationary a claim 
would be submitted for closure pursuant to ORS 656.268 but 
if he was not medically stationary his time loss benefits 
would continue after his program had been tenninated. It 
also informed claimant that if after two weeks from the date 
of the notice he still was unable to proceed w'ith a program, 
they v/ould make a final term.ination.

#

On January 30, .1978 a final termination notice wus--^ 
furni.slied c.lai.mant based upon, claimant's physical i.nab.i.lify 
to participate in the program at that time. It also 
claimanc that if his doctor determined in the future 
was physically able it v;as his responsibility to 
counselor and apply for reinstatement.

acvisGC 
that he 

contact his
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m
On SepteirJDoi' 1, .1.978 the carrier advised claimai';t bha'c 

a].‘choiK;h dhey had acceptied his {claim for the inju.ry and pai.; 
compensation from April 19, 197|6 they nov/ ielt thi-it no was 
able to return to his regular employment with the empl.oyer 
and that he suffered no current disability as a result of 
the iApril 1.976 injury that woul'd prevent him from returning 
to his iregular employment. for those reasons they advised 
cla.rmant that they were issu.ing the pa.rtial denial and 
ternminatinq any further payments to him for time loss. On 
SepteiTilDer 17, 1978 the carrie r |wi thdrew its denial and 
reinstated paym.ent of compensation for time loss. Subse
quently, this w'as reduced to a {formal stipulation which v/as 
S'pned by all parties on October 31, 1978 and approved by 
the Referee on February 9, 1979.

m

m

On September 7, 1978 Dr. Buza 
examination of claimant, stating that 
to be quite stable although he had 
essentially unchanged from his 
still had leg pain whenever he 
he also had bach pain when bending, twisting or turning. Me 
said that claimant had some residuals but the claim could be 
closed.

reported on a closing
his condition appeared 

not improved and v/as 
previous complaints. He 
attempted to do anything and

On October 10, 1978 
claimant compensation 
/ipril 22, 1976 through April

Determination 
for temporary total disability

25, 1976
19 7 6 th.rough September 7 
lov; back disability.

1978 and 16

0 rd e r av/ ar de d
rorri

an d f rom Aug us t 3 , 
for 5% unscheduled

Dr. ilartens, an orthopedic surgeon, reported on November 
21, 1978 that he had examined claimant and found him to be' Jmedically stationary. He stated cla.imant required no addi
tional diacinostic testing or ■t:re^ltment and he liad some 
residuals involving the I.5 nerVje root on the left vdiich ■ 
would prevent him from engaging in an occupation which

lifting over |25 pounds, twistincj, prolonged 
sittinci or stoop.i.ng. Claimant had a

required bendinq,
s ta P. o 1 n g , wa 1K1 n i.j, o .i. i_ > u11 ^ j. o j-'.j. i ■ ■ j . .i. i_i.i. mi.i i i ■ 11«...permanent ileostomy for multip.l|e polyposis of the colon and 
’■ ' ' - --■ nanagement of the ileostomy.ne mainuains c;ooc

At the present time clair,i<'ipt is employed through the 
CltPA TDrogram as a workshop teaclier's assistant at Macnaren

no IS reouii'cc to doheavy liftin
4' by 8' sh'oet of plywood, 
and standing as his comfort

School. 7i'ho onl 
occasionally -lift a 
to altorna to s i t tincj
ymd although he is receiving bejtter wages than he w 
time of his industrial injui:y t 
the suniii'.er and claimant at time 
a comparable permanent job.

s :o
He is able 
recruires 

s ,.i t
ne job v/ill not .last oeyonc 
of hearing was applying for

1 1 ul;
■1
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Surveillance films were shown by the employer anci its 
carrier which endeavored to prove that claimant was able to 
do many activities which he stated thau he was unable to do. 
The Referee found that the films did not show claimanc was 
severely disabled but neither did the lay or m.edical evidence 
However, the Referee did find claimant had some significant 
disability because the testimony, including the films, 
indicated .that claimant does not have 'an ability to engage 
in heavy type of v;ork on a sustained basis.

The Referee concluded that the industrial injury elimi
nated claimant's performing any hea'y' work and that his 
prior work background which consisted primarily of rough 
carpentry which required heavy lifting and considerable 
bending and the job as a production supervisor which claimant 
held at the tim.e he v/as injured, represent a type of eiiiploy- 
ment to v/hich claimant can no longer return.

The Referee found no reason to disbelieve nhe claimant 
nor the witnesses who testified in his behalf, although he 
was somewhat suspect of the witnesses testifying in behalf 
of the carrier. Based upon claimant's testimony and'tiie 
objective medical evidence, ho concluded that the claimant, 
even though he had a high school education, would not be 
physically capable of doing the work in v;hich he is e::per- 
ienced based upon his past emiployment. Cl.aimant's age and 
his general learning ability are in his favor, however, he 
will not be able to do certain types of work and should be 
compensated for the diminution of his wage earning capacity 
which resulted from his injury. He felt that cla.i.mant had 
lost 35% of his wage earning capacity as a result of the 
industrial injury and increased his award froi.i 16^^ to 112'" 
which 2:epresents 35% of the maximum allowed for unscheduled 
disability.

The Board, on de novo revicv;, feels that the matter of 
placing claimant in a vocational rehabilitation program has 
been very poorly handled and, in fact, the entire processing 
of this claimi is a <]Ood example of how it should not be 
done. However, based upon the medical evidence and taking 
into consideration claimant's youth and potential fo]: retrain
ing, the Board believes that the award made by the Referee 
is not justified.

acieq ua telyThe Board concludes that claimant would be ade 
compensated for the loss of: wage earniiK! capacity resu.luing 
from his April 1976 industrial injury by an award of 80° 
which represents 25% of the maximum.

ORDER
The order of the Referee, dated March 7, 1979, is 

modified.
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On SepteiriDC;r I, 1978 the carrier advised claiinaric that 

althoucjh they had accepted his j claim for the injury and paid 
compensation from April 19, 1976 they now felt that he v/as 
able to return to his regular employment with the employer 
and that he suffered no current disability as a' result of 
the April 1976 injury that would prevent him from returning 
to his regular employment. for those reasons they advised 
claimant that they v;ere issuing the partial denial and 
terminating any further payment to him for time l.oss. On 
SepteiT!]Der 17, 19 78 the carrie r | wi the! rew its denial and 
reinstated payment of compensation for time loss. Subse
quently, this was reduced to a | formal stipLuUition which v/as 
signed by all parties on October 31, 1978 and approved by 
the Referee on February 9, 1979.

9

9

On September 7, 1978 Dr. Buza reported on a closing
of claimant, stating that his condition appeared 
stable although he had not improved and wcis 
unchanged from his previous compJ.aints. Me

attempted to do anything and 
twistinci or turnincr

examination 
to be quite 
essentially 
scill had leg pain
he also had back pain when bending,

whenever he
Me

said fnat 
closed.

claimant had some residuals but the claim could be

On October 10, 1978 a 
claimant compensation for 
April 22, 1976 through April 
1976 through September 7,' 1978 
lov/ back disability.

Order av/arded 
V disability i.oni

25, 1976 and from August 3,

De termination 
tempora7:V total

and 16° for 5% unscheduled

Dr. Tiartens, an orbhopedic surgeonreported on November 
21, 1978 that he had examined claimant and found him to be 
lucdically stationary. He stated claimant required no addi
tional diagnoscic testing or treatment and he had some 
^residuals irivolving fhe ,L5 nerve root on the left which 
would prevent hiin from engaging in an occupation which 
required bei^ding, lifting over|25 pounds, twisting, prolonged 
standing, walkin<j, sitting or stooping. Claimant had a 
permanenL il.eostomy for multiple polyposis of the colon and 
he main Cains good, management of the ileostomy.

Ac the present 
GETA program as a 
S ch o o 1. T 'ne on 1 y he a vy 
occasionally .1 
to al torn a tc

me clair.:ant is enioloycd through the
Iworkshop teac-licr ' s assis ta ii t a t Mae i .aren

.11 f till' ne IS requiroe to do i s to
11: t a 4' by 8' sueet of plywood. He is able 

sifting and stand:Jng as his comfort requires
and al chough he is receiving bo'tter wages than he was at the 
time of his industrial injury tihe job v/ill not last beyond 
the summer and claimant at time* of hearing was applying for 
a comparable permanent job.
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Surveillance films were shown by the employer ctncl its 
carrier which endeavored to prove that claimant was able to 
do many activities which he stated thau he was unable to do. 
The Referee found that the films did not show claimanc was 
severely disabled but neither did the lay or m.edical evidence
H.ov/ever, the Referee did find claimant had some sionificant 
disability because the testimony, including the filn)s, 
indicated .that claimant does not have an ability to engage 
in heavy type of work on a sustained basis.

m

the Referee concluded that the industrial injury elimii- 
nated claimant's performing any hea\g,^ work and that his 
prior v/ork background which consisted primarily of rough 
carpentry v/hich required heavy lifting and considerable 
bending and the job as a production supervisor which'claimant 
held at the tim.e he was injured, represent a type of eiriploy- 
ment to which claimant can no longer return.

The Referee found no reason to disbelieve 
nor the witnesses who testified in his behalf, 
was somewhat suspect of the witnesses testifyin 
of the carrier. Based upon claimant's testimony 
objective medical evidence, he concluded that t 
even though he had a high school education, wou 
pliysically capable of doing the work in which h 
ienced based upon his past employment. Claiman 
his general learning ability are in his favor, 
will not be able to do certain types of work an 
compensated for the diminution of his wage earn 
which resulted from his injury. He f:elt that cl 
lost 35% of his wage earning capacity as a resu 
industrial injury and increased his award from 
which represents 35% of tlie maximum allowed for 
disability.

the c.laimant 
although he 
9 in behalf 
and '.the 

he claimant. 
Id not be 
0 is e.'-iper” 
t' s acje and 
however, he 
d should be 
ing capacity 
aiman t had 
It of the 
16° to 112° 
unscheduled

m

The Board, on de novo review, feels that the matter of 
placing claimant in a vocational rehabilitation program has 
been very poorly handled and, in fact, the entire processing 
of this claim is a good example of how it should not be 
done. Ilov;ever, based upon the medical evidence and taking 
into consideration claimant's youth and potential f03: retrain
ing, the Board believes that the award m.ade by the Referee 
is not justified.

The Board concludes that claimant would be adequately 
compensated for the loss of wage earning capacity resu.lcing 
from his April 19 76 industrial injury by an av/ard of 60° 
which represents 25% of the maximum.

ORDER

The order of the Referee, dated March. 7, 1979, is 
modified.
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Claimant is av/nrCcc: 80° of 

unscheduled lev/ br.i ck disal:)il.i. !:v .
mum o0 

Th.i.s av/ard
320° iov 251 
is jn;'licu-of

all pirevious awarcs c.i.aiman t' s ;uis received foi." iiis Ar;;"i 1 
19, 1976 injury includincj the av;ai:d iiiade bv the Referee 
order which in all other respects is affirmed.

WCB CASE NO, 78-1555 November 19, 1979
.CLEMMENT F. FLYNN> CLAIMANT 
Velure & Heysell, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

m

m

; Reviewed by Board Members Wilson and Phillips.

The State Accident, Insurance Fund requests Board reviev; 
of that portion of the Referec'.s order which directed it to 
pay claimant compensation equal to 32° for 10% unscheduled 
neck disability and 48° for 15% unscheduled low back disabil* 
,ity. .

.Claimant, a 37-year-old land appraiser for Jackson 
County, suffered two compensable injuries. The first injury 
occurred"'bn January 2,‘ 1976 when claimant slipped on an icy 
sidewalk;' this injury was -diagnosed as a lumbar strain.

He was seen by Dr. McIntosh, an orthopedic physician, 
on January 10, 1976 who admitted him to the hospital for 
t.caction; Dr. McIntosh continued to treat claimant and 
reported on February .6 , 1976 that he had advd.sed claiifkint to 
continue to try to v;ork but to get as much 
and apply heat to his low back. Later, he 
sacral support for claimant, told claimant 
work and to receive physical therapy' three 
two weeks .

rest as possioic 
ordered a lumbo- 
to remain a'f 
times a wc-uk for

• On December 10-, 1976 a Determination Order closed 
'claimant's claim for the January 2, 1976 injury with an 
award of compensation for temporary total disability from 
January 10 through June 28, 1976 less time worked.

In October 1976 prior to the issuance of this DcLormina- 
tion Order claimant suffered -his second injury'. He was 
driving a .truck which hit a rock and bounced elaimanc: causing 
him to strike his head on the roof of the truck. This 
aggravated his back problems. After this incident ha was 
released to return to work on .June 10, 1977 by Dr. McIntosh 
who opined he had minimal disability.
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On January 26, i‘J7S a Sva 
claimant additional compensa 1:

r.aina i: .i.on Orccr ' :r:in cog 

'or Icarioo raiiobal disabi mity.
On May 25, 1978 the claimant v/as examined by Dr. Campacijna, 

a neurosurgeon, on referral from Dr. McIntosh. X-rays oi; 
the lumbar spine were norinal, cy,:co\>i: fyr tlio f.nlci fio.-,, Lion 
of the aorta; the x-rays of the cervical spine v?ere normal 
as were the x-rays of the chest.

It was Dr. Campagna's impression that c.laimant nad a 
.protruded lumbar disc suspect, secondary to the accidei:t of 
January 2, 1976, post-traumatic acjcjravation of a cervical 
spondylosis .secondary to a motor vehicle accident in October 
.1976 and calcification of the aorta.

■ On September 25, .1978 Dr. Cam].Kit]na advised the Fund 
'.that claimant's neck and lov; back coriditions v;c rc: s in Lioiiary 
and the claim could be closed. He found mild disability of 
the neck' and lov; back as a result of the accident of 1976 
(in this report Dr. Campagna made no distinction between the 
'incident occurring in January and the later incident in 

! October-) i'f /f .-’^d ■, • . • ,

•• • ' ' :'6n J'ahuary •2; '-1979 Dr. Campagna advised the Fund that 
cl aimant . should have no difficulty' performing duties of his 
■former job,- an outline of which had been furnished to Dr. 
Campagna. ■ • ' -

On February 22', 1979 claimant was examined by Dr. Short 
,and Dr. Kimberley, both orthopedic surejeons, and Dr. Brown, 
a neurologist, at the Orthopaedic.Consultants. Their report 
indicated claimant had an injury on "May 5, 1976" when ho 
slipped'on an icy sidewalk and experienced' a sharp pain in 
his low back (the Form 801 filed by claimant shows that the 
incident occurred on January 2, 1976). After a short period 
of hospi'talization, claimant had returned to v;ork. On 
October 25,;. 1976 as a result of his truck striking a large 
rock he was -thrown upwards and struck his head and also 
•aggravated his low- back. They 'felt that claimant's symptoms 
were aggravated, by a float trip in August 1978 and made 
diagnoses of chronic low back sprain with leg symptoms, by 
history'; chronic cervical strain, by history; chronic recur
ring dis Ipcati’on, 'left shoulder with muscle atrophy, not • 
.related' to the injury; and anxiety tension state. They 
believed claimant's’ condition was stationary and no further 
treatment was' recommended. They stated ciainiant could 
continue with his same occupation without any limitations

but' he -should have-'a comprehensive psychological cxandiiatio:., 
at.'least -for--documentation. ' I'hcy, also suggested some counsel- 
ih’g might benefit claimant. They rated claimant's totcil 
loss of function of the lower back and cervical spine, as a 
result of the injury, as minimal.

-234-

#

#



#
The claiiuar.t has a hi<'ih sclvao.! cauca L-ion, at-l'-onaec 

California State Tor two years, niajorin''! j.n basinof^s. iio 
also spent two years at Southori'- Oreren State Collecj:’ irtajoriny 
in psychology, howovei:, he has no Seyrec. i'ls backcjrouna' 
consists of hardware deliveryr.ian, four years in the Marines 
and working as a surveyor. Claimant is a certified real 
property, appraiser.

The Referee found that claimant's complaints wen? 
corroborated by testiinony of three additional witnesses and 
that claimant's supervisor's testimony of observations of 
•claimant indicated less corroboration. Ho felt that there 
was less than a friendly relationship between claimant and 
-the employer.

The Referee concluded that a.lthough claimant had consider
ably more formal education than the aveivige v/orknian wi. Lh the 
type of residuals v/hich he had as a result of his industrial 
injury and though he v/as qualified as a real property apprais
er, nevertheless, he had suffered a permanent loss of wage 
earning, capacity because he was precluded from some jobs in 
the general industrial labor market. He granted claimant an 
award of compensation equal to 32° for 10% unscheduled 
disability for his neck injury and 48° for 15% unscheduled 
disability'for his low back injury.

The Board, on de novo review, fir-cis the medical evidence 
does not support- an award equal to 25% of t’nc maximum for 
unscheduled disability. Claimant's loss of waqe earning 
capacity has been diminished by the residuals from his 
industrial injury but only‘by 15%.

m

The normal ' factors taken 
ing loss pf earning capacity 
part, favorable to' claimant, 
he has had.'two years of colle 
of college in Oregon. • lie has 
work. He is a quailfiod . real 
to pr. Campagna's report, can 
without any restrictions.. His 
work to any great degree -and 
claimant has a lot of aclies a 
-limitations which are not jus

into consideration in determin- 
in this case are, for the most 
-He has a high school education, 
go in Cali fornia and tv;o years 
missed very '.little timu from 
estate appraiser and, according 
return to that type of work 
v.’ork does not require physical 
t' i o cvi de n cG i n di ca t os u ii a t 
nd pains and scif-irnposed 
tified by the medical evidence.

The physicians at Orthopaedic C<?nsultancs founc' that 
•claimant's loss of function in the neck and back both were 

, minimal.

■ Although claimant contends that as a result of his 
industrial•injury ,he is unable to return to school the 
evidence indicates he is aj.')le to go sailing every weekend 
which requires a drive of 45 minutes to an hour each way and 
he does this whenever he desires to do so.
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The Boarvi vjoacl’aeeo th.'il: tlic! nv/a r/d n iieci by 
Hefereo should bo rocuccc; r‘ro;i'. 257- Lf) i.5d of thr: inaxiiinjui 
claimant should be 'iran'ced c<'mpces-it.i.Lvu cy.;al lo -I'5;:o.r' 
unscheduled disability for h.i.s neck and back irijui.’ies.

-li :'i c
157

#

ORDER

The Qrdor of the Referee, dated May 31, 1979, ic ;rodi fled

Claimant is awarded 48® of a iiiaximum of 320 ° for 15^ 
unscheduled neck and low back disability. This awar.-i is in 
lieu of the award for permanent partial disabi 11 ty • <jrr.n ted 
claimant by the Referee's order which, in all other respects, 
•is affirmed.

SAIF.CLAIM NO. FC 338006 November 19, 1979
JAMES W. GRAHAM, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant was injured on November 10, 1971 while employed 
by Clackamas County Public Works Department, insured by the
State Accident Insurance 
10- to 12 feet, suffering 
,os calcis.-. Claimant was 
Claimant was released to 
1972. In ‘June 28, 1972

Fund, The claimant fell approximately 
a comminuted fracture of the right 
treated conservatively by Dr. Cook, 
return to recjular work on April 17,

Dr. Schlim rerjorted that ho found no
tenderness of the os calcis and it appeared to be normal.
He, found no limitations of motion of the foot or ankle'. Ho 
reported that when claimant rose on tlie balls of his feet he 
was able to retain this position for only a short period of 
time'because of discomfort in the-foot. He felt that claim- 
.ant's condition was stationary and his claim could be closed.

The claim was first closed by a Determination Order, 
issued on July 13 , 1972,'which granted the claimant an award 
for temporary total disability and award of permanent partial 
disability equal to 6.75°- for 5% of the right foot. Claim
ant '.s aggravation rights have now expired.
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Tile claimant continued to \vort at his requ.lar occiapation 

and was seen by ,Dr. John R, Haze:;], who, on September 28,
1978 , reported that clcaimant v/cis compj.aininq of subtalar 
ankylosis and foot strain of tlie right ankJ.e secondary to 
the industrial injury. He clQilliailt WOUlCi.
require a subtalar osteotomy and and arthrodosis to relieve 
the, rather profound varus con ficjuration of the hindfoot-an'd 
the painful partial ankylosis.. He asked that the claim be 
reopened for further treatment; Vie felt that claimant's 
symptoms were directly related to.tiie injury sustained on 
November 1971.

m

: On November 8, 1978 the Board's Own notion Order was
issued remanding the claim to the carrier for acceptance and 
for payment of temporary total disabilitv commencing June 
27, 1978.

Claimant was hospitalized from May 16, 1979 to May 21, 
1979 by Dr. John Hazel. During this period of hospitalization 
a subtalar wedge osteotomy was po.rformed to correct the 
varus and bony arthrodesis. After the surgerys claimant 
continued to be treated and released fox"' work in August of
1979. Dr. Hazel reported, on October 15, 1979, that he 
found the claimant medically stationary and that, he lacked, 
about 15° of plantar flexion of the right side as contrasted 
to his left side. He found essentially no inversion or 
evei"sion of the patellai" joint.

On October 25, 1979 the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of -the Workers' Compensation Department, on November 2,
1979, recommended that the claimant be granted an award of 
compensation for additional temporary total disability fron\ 
r-Iay 16 , 1979 through August 19 , 1979 and an additional award 
f03: permanent partial disability equal to 13.5° for 10% of 
the right foot.

The Board concurs.

'ORDER

C-laimant is granted compensation for ten\porary total 
disability from May 16 , 1979 tlix'ough Aiajust 19 , 1979 , .less 
time worked, and compensation equal, to 13.5° fo.r .10% loss ■ 
function of the right foot. These av/ards a.re in addition to 
any previous awards claimant may have beeii granted for his 
November 10, 1971 industrial injury..

9
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November 19, 1979

LEON F. GROSS, CLAIMANT 
Milo Pope^ Claimant's Atty. 
Liftdsay, Nahstoll, Hart, Neil 

& Weigler, Employer’s Attys. 
Amended Order On Review

WCB CASE NO. 78-4388

"The Board entered its Order on Review in ehe abr.v. err . .'.led 
matter on Noven\ber 8, 1979 but inadvertently anted sa.. ord- r 
October 8, 1979.

I THEREFORE, the Order on lajview is ■mendei by subj.'_itut . 
the-month "November" for the moiith "October" as indicated 
page 6 of•the Order on Review.

#

CLAIM NO. C291837 November 19, 1979
JAMS LAVIN, CLAIMANT
SAIF,'Legal Services, Defense Atty.
Own Motion OrderI

5. ‘ . . .
Claimant suffered a compensable injury on March 3, 1971 

when a piece of met^ll struck him in the right eye. At. the 
time of the injury claimant was employed by Keystone -.Machine 
Works whose carrier was the Fund. The claim, was accepted 
ajid closed by a Determination Order, dated January 19, 1972 , 
whereby claimant was-awarded compensation for temporar/ ■ 
total disability only. Claimant requested a hearing and, 
prior to the hearing, a stipulation was approved whereby 
claimant was awarded 51 loss of the right eye equal zo 5°. 
Claimant's aggravation rights have expired.

'On May 10, 1973 Dr. Christensen, who had ,treated clainiant 
in 1970, diagnosed retinal detachment, right eye, post- 
traumatic. . On the same day, lie performed eye surgery.
Claimant had been treated by Dr. Unruh in 1970 and he saw 
•him again in 1973. Dr. Unruh released claimant from nis 
care,on October 19, 1973. The claim was closed by'a Second 
Determination Order, dated January 17, 1974,.and claimant 
was awarded additional time loss from May 10 , 197 3 tc. June 
11, 1973 and an additional' 5° for 5% loss of vision of the 
right eye.

#
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On SoptCP'bo r 1-9, 1979' Dr. Ch ifis Lo:'nc‘;[i nfivlnc;0 

that ho hiad a<.:a.i.n seen clai.niant and, neon ona.'i'i p,,-i t j.( , foi:r.d
ail elevated ce’:ached retina a'oovo the site o7 t'ne i^tc/eo’as 
injury I;o,i: v;hic;li claiinant had i.>con li'oatod in 197]. .. n. ii.i.s
opinion tiiere was a causal relationship between the presctit 
detachment and the oriqinal injury. On September 18, 1979 
claimant was adm.lttcd to the r,ood S an', i I'i tan iinspita.l for a 
corneal transjjiant periormed by Dr. Christoiison.

On Noveni^er 1, .19 79 the ;'’und advised i:he P.oa]‘d Liiat 
claimant had recruostec? ]iis cla.'im be ircoponod fcir th-' med.i.cjjl 
treatment he liad rcc(.-?ived aiu; tor tiinc .loss Ixincfits. Sii'.cc 

. claimian t' s aeera.vaiion rifjh. ts had onpired the Fund ro; erred 
t-iG matter to the Board to be eonsi ciored under i ts Own 
Motion ju.risdiction. 1 i;. f.'urnishod th-:- '-;oard cr^i'ies o!' nl].
t!ic medical re;:>o.rt3 and ti'io :)c le rriii na t.i.on Ort c rs r>v i a ; - L n c: i; o
this case and s tated it v/OLilc '■ot oppose s a i< i reopen X s'.

The Board, a i te r consico r i.ng all n L h e '■'O a .1 ca .1 .loci.;-
inents, conc.ludes that clainrajit 's cirri. ;; to 1 h.i Ma rci'i 3, 19V.L
industri al inj i' ry shoui>:; be c^j.; ; n e d a s o t t he date tile 1 as t
suruery was pei.-tormod, September 18, 1.9 79, ar'd that clai; 
shall receive compensation as i.-'irov.i.dud by .]av;, until the 
claim is acain closed pursuant to Oi\S G5G.27S.

If IS SO OBDFidlD.

#

WCB CASE NO. 78-8993 November 19, 1979

HAROLD RAIKES, CLAIMANT
Starr & Vinson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Amended Order On Review

The Boti.L'd; entered .lL's on 'drv'iC'w in a';;-.--; end.:!.:.it
matter von No vcuiljer 8, .1979 oui; in advor to n t ly dacod sa.d or'-' ;r' 
Octo’Der 8,. 19 79.

T;;. j i\E FO ;\j'i, tne 0 r>;'.j r on i'V j. i-v.' .is a mi'i';i o'/ sti;'S ,ri 
tdie .moni-h "Noverber" tor the montii "Octobej'" as i.,ciioaued or. 
paeje 6 Gi; the Order oj-i Review.
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SAIF CLAIM NO. C28273

THEODORE D. RAZ / CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

November 19, 1979

.. Claimant suiforocl a 'n.i.o or, 1,1,
His claim was acceptcvi and closcci by a l>.';Lor;;iination 
dated December 20, 19GB, which awarded claim/ii'.t conipe 
equal to 5.5° Dor 5?; loss use o 1.' the l.oft le<;.' 'I’ho 
was reopened for further surycry and', was closed; on Or 
13, 1968 by a Determination Order which <;rantec! c:lair-', 
additional award of 16.5°', yivinc! cl,;iiinant a toLal oi 
■for 201 loss use of the loft ley. < C.laimant requostee 
hearing. An Opinion and Order entered by a hcarim; c; 
on April 3, 1970 granted clai;r;ant aii additional 11° d 
for the left log, which increasc^’d i:.hc totaJ. award to 
30° loss use of the loft Icy. 'fhis was tlio date ru" , 
award or arrangement of compensation rccciveci l;y clai 
for this industrial injury.

11 
' M

c '• 

an

66. 
dor, 
a tion 
i in 
her 
t an 

;2°

'ice r 
abi i.i 
i° 'or

m i:

On September IB, 
claimant had boc-m his

19 79 Dj:. ,ld]}ioch advisefi the Fuiid :dn. 
patient since the original in;]i.:ry on

July 11 , 1966 and after claimant returned to work am.’i his 
claim had been closed he developed pain and limitation of 
motion in the hip and the recent x-rays revealed rather 
severe degenerative clianges in the joint with aseptic necrosis 
of a portion of the femoral head. He stated that claimant 
had asked him to write to the Fund and request, that it 
reopen his claim. In Dr. Aclhoch's opinion the chanf|<..s in 
claimant's hip were directly rolated'to the injury of 1966 
and had progressed to the point whejre he would require a 
total hip arthroplasty. .He stated that he had scheduled 
claimant for this surgery in approximately six months. Dr. 
Gambee concurred in Dr. Adlhoch's opinion.

Because the claimant's ag<iravation rights have expired, 
the Fund forwarded the medicals to the Board for their 
consideration pursuant to their own motion j uris die ticjn.
The Fund stated it was not opposed to reopening the claim 
for the recommended surgery.

The Board, after giving consideration to the renorts 
from Dr. Adlhoch and Dr. Gambc:o and reviewinc; the past 
laedical history of the claimanr, concludes that the claim 
should be reopened as of the date claimant was hospi La lizeci 
for the surgery proposed I.yy Dr. Adlhocli and until hir. cl.-iim 
is again closed pursuant to the provisions of Ol^S 656.278.

IT IS SO ORDERED.
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# November 19, 1979

#

m

MITCHELL A.ROSE, CLAIMANT 
Starr & Vinson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

CLAIM NO. C192037

On May 16, 19 79 claimant, by and throacjh his atr.cyrnoy, 
requested the-Board to exercise its own m.oLion j urisd.i ction 
and reopen his claim for an injury to his low back sustained 
on May 9, 1969. ■ The claim had originally been cJ.osed on 
December 17, 1971 and then reopened and again closed by a 
Second Determination Order, dated July 1, 1976. Claim.-mt's 
aggravation rights have nov; expired.

On May 18, 1979, the Board advised the claimant that 
additional current medical reports supporting the coi'.tentions 
that the condition resulting from this injury has v/orsened 
since the j.ast closure of' the claim were needed, 'i'he hoard 
was provided v/ith a report of Dr. Wi.i;iiam Sm.ith, daton 
Soptemloer 1979, stating that claimant was unaljle to v/o.'k 
because of intermittent low back pain with occasional, radia
tion ini:o both upper legs. It was the doctor's opini.on that 
a repeat myelogram should be done to assess the status o.i: 
the spinal canal above the L4-5, SI fusion site.

On October 19, 19 79 the fioard advised the ruiUd or 
claimant's request and asked it to advise the Board of its 
position.

On November 1, 1979 the Board received two packets of 
documents containing medical reports regarding this claim.
One 'packet v;as from the claimant's attorney and the otner 
was from the State 7\ccident Insurance Fund.

Dr. SiTiith reported on September 10, 1979 that i i: v/as 
his op.inioji that there were no surgical measures to be 
undertaken.

Dr. Baler, on October 1, 1979, reported his opinion 
that the-: claimai'it's distress was ]■J0rI^anent and v;as not. 
li'Kely to be improved by aiiy' further the.rapy or surgery-

On November , ].979 the Fund, with the attached, exhib
its, repor ted ■ tiiT! t it was their position that the clain; tor 
ow'n motion consideration shouJ.d be denied because tiie medical 
Gvj.dencG did not supi^ort the claiman t' o - con ten tion that his 
condition has worsened since the last closure.

The Board, after thoroughly considering tlie evidence • 
it, finds it is not suff.i.cient to warrant a roOi'.jeningbe fore 

of
for ov.'n motion relief should be denied.

claimant's claim at this time. The request by' the claimant

IT IS SO ORDERED.
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PAULINE R. ANDERSON, CLAIMANT 
Don G. Swink; Claimant's Atty.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer

WCB CASE NO. 78-10,231 November 21, 1979

m

Reviev/ed by Board Members Phillips and HcCallisier.

The employer seeks reviev; by the Board of 
the Referee which remanded claimant's claim Co:

provided by lav/ and an atto 
in the s;um of $80 0 payable ] 
a penally in the amount of : 
the 60th day until the date 
claimarit.

the croer ot 
' comDO;'; .•:abil-

Claimant was employed 
(Blue Cross) as an appeals 
around 3 o.m., sh 
closed and I 
it took some

bv

-he payiue nt of cempe T'. .Sc'lV \>n o s
:y’s fee to claimant 1 S .a •_ t or n r/;/
the employer. he a ]. SO ';rant C C;

. of the amount accrU ed f rom
its den ia 1 be paid to the

Northwes t Hospiual seV-ice
■ rdinator ' On A\w;us V. - '3 , 19 7 8
restroom, e:i tcred 't he s call
the door. C].a f maj'. J.L. te suified
door . As claimanu was ore-

v/ent to i 
rught she latched 
force to lock t 

parinc: to sit down the door svrang open and struck her, 
suartlincj her , causing her to twist to.-get out of tn... 
in doing so, she dislocated her left knee. way ;

Claimant cestified she v^as unable to move and be- .-n to 
holler for help. Help came, an ambulance was summoneci and 
claimant was taken to the hospital. There her patel.l.*i was 
relocated ajid she was provided with a left knee splint.

Claimant testified she missed one week of v/ork, and re
turned to work on crutches for the next two v/eeks. Sue is 
now fully recovered.

Claimant filed her claim and it was signed by u.w.; em
ployer on August '22, 1978. On November 1, .1978 a de/iir.l w- 
issued on the ground that the injury did not arise ouc of hv 
employment.

The Referee founci the cu; :-'S of Oti-o v. yin- -.'_L
36 Or '-.pp 149, and In the Mair.'ir of t;ie Compensa t.i or ■: 
Treva Anderson were not on poi.nt.

t.

The Referee concluded claimant's injury- arose cr.'.‘: of 
ner employment a.s stepping out of the '.vay of a movin'.; *::oor 
was reasonably incidental to office employment. He ro.nanded
b,-:>

the c-laim to the employer for acceptance.
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The Ro.f?erco also Hound Lhai: Lhc .loyor iiad ]'.r 
the injury on the day it happened, Auejust .;.8, '.'i.Dl y 
led to either accept or deny the clai.m v.'ithir. tO 
issue: of claimant's enLit.lcmont to temporary r.ota ') 
ity arose thereiore it was assumed tiiat, as the c'. 
tial.ly detoj.'red, conyoensation was p-roper.l.y paid, 
ercc concluded claimant was entil..led to rGjce.rve rh.

i. cr I ci;
, but

S .
' . i S cU 

. Wil:
■'.'he
or\ 'tae

plover a penalty o.i! 25% of the cor.ipo.'isa tion .tor to: .>r.'
al disability accrued atter the 60th day the deni.:..;, va

Clue

The Board, on de novo review, concurs with uhe cc;nclu- 
sions reached by the Rete.ree.

ORr3I-h
The order of the l-leferee, dated May 25, 1975, 1 rr.iC'C

Claimant's attorriey is hereb-/ <'.;rarited a: rc'jaso.-so j.

m

attorney's fee fo.r his services at Board review', the si.m o. 
$250, payable by the employer.

WCB CASE'NO. 78-10,013 ' November 21, 1979
GERALD E. JONES, CLAIMANT
Edward E. Daniels, Claimant's Atty.
David O. Horne, Employer's Atty,
Request for Review by Claimant

Rcview'ed by Board Members Phillips and McCallis L.. n.

Claimant seeks review by tlie 35o.ai:d oH the order i..r" the 
Kcterec which affirmed the Detcrmination Order of Decervber 
11, 1973.

Claimant was employed by \7illamette Industries a.s a 
laillwripht electrician and on March 16 , 1976 he slipped and 
rell, strikincj his ].cf'c knee c;n the catv;alk.

The initial diagnosis was soft tissue injurpm X-:;avs 
revealed a fracture of the patella and the lec; was carted. On 
April 26, 1976 Dr. Ellison released claimant for worn.

On May 19, 1976 Dr. Danner diagnosed synovitis. On 
/■iay 20 volai.mant retinrnec! to see Dr. Ellison with pain c;nd 
swelling of the left knee. In August 1976 Dr. Ellison rec
ommended claimant have an arthrogram.

Oil September 2, 1976 claimant was hospitalized and Dr. 
Ellison performed a medial meniscectomy.
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A Determination Order of January il, 1977 grant'.;.• 
claimant IS'^ for 10% loss of yrie left leg.

On April _19 , 1977 Dr. Ellison reported claimant w.is 
having episodes of knee locking. He referred claiinanc to 
Dr. James.

Dr. James reported on July 19, 1977 that claimant's 
complaints v;ere weakness and giving way of the knee, snapping 
and occasionally grinding. Upon examination hopping and 
squatting brought on pain'. X-rays shov/ed a slight lateral 
patellar tilt. The maximum area of discoinforr involved.the 
medial retinaculum over the medial femoral condylar region.

On November 9, 1977 claimant was hospitalized and Dr. 
James performed an arthroscopy, chondrectomy medial fcscet, 
excision of the condylar ridge medially, and lateral retina- 
cular release.

#

On January 3, 
ified work.

197 8 Dr. Jtimes released claimant for mod-

Dr. James performed a final examination on May 15, 1973. 
The'doctor reported claimant came, in on that day beca'.ise he 
had had an accident with a tractor- that rolled over him. 
Claimant said he was doing well before this accident.

On September 22, 1978 Dr. James reported claimant had 
chondromala'cia of the left patella and mild atrophy with 
minimal swelling. Claimant's condition was medically sta
tionary.

Dr. James, in October 197 8, reported that permanent ii.':- 
pairment v/ould relate to discomfort which vyoulc continue 
whenever claimant overextends the knee with prolonged stancing, 
walking or weightbearing.

A Second Determination Order was m.ailed on December 11, 
1978 granting claimant an additional award of 15° for 10% 
for a total of 20% loss of the left leg.

Dr. Ellison reported on October 23 , 1976 that claimant, 
called j\im and requested a release to work as he had a job 
possibility. In November 1976 claimant went to work for V'Jari 
Chang as a maintenance planner/scheduler.

Examination of November 4, 1976 found claimant's -..'ondi-
tion medically stationary with full range of motion except 
for 10° flexion and with good cruadriceps strength. His 
disability was felt to be minimal.

#

#
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m 50%
Claimant tascitied that fi^.s job now v/ith Wah Chci;,vj is 

desk work. • Hg testified tr:at his [^resent diffieri] ties 
are pain, weakness, cannot crav/l, walking on uneven terrain 
which makes him fall, cold v;catlier which makes his .Ig'-- stiff 
and too.much activity, which causes his knee to sw'ell.

The I-;e.fGro0 found there v..'u-; no question chat c
suffered permanent loss of furujuion o his left loc

;;..‘,in t 
...t th

evidence indica tes. the loss of tunctioi'i is accuratcoly deter
mined by the Determination Order which he affirmed.

The Board, on de, novo review, concurs with the conclusion 
reached by the heferee.

ORDEk

The order of the Referee, dated May 31, 1979,is •'firmed.

WCB CASE NO. 78-2439 November 21, 1979

m

m

JOHN JUNGWIRTH, CLAIMANT 
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order On Remand

On September 28, 1979 the Referee, William J. Foster, 
entered his Opinion and Order in the above entitled ritter. 
Under date of October 8, 1979 claimant, by and throiv.n his 
attorney, requested the Referee to reconsider his Op.i..iion 
and Order..

On October 10, 1979 the Referee entered an order suspenoin 
his previous Opinion and Order; however, on October 9, 1979, 
the Fund had requested Board review of the Referee's order 
thereby divesting the Referee of any jurisdiction.

On October 16, 1979 the Referee acknowledged the he 
did not have jurisdiction and, on October 24 , 1979, ’ ..o 
claimant, by and through his artorney, filed a. motion with 
the Board asking for an order of remand, pursuant tc .;e 
provisions of ORS 656.295, to allow the Referent to m- fc a 
clear and complete record and issue an amended Opinio . and 
Order containing facts and conclusions relating to all of 
the issues presented at the hearing.
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The Boara , a;:ter due consideration, cor.cj udes t. 
there is no reason for another hearin*:] r,o be hold. 
Foster has heav'd all oi tiie evidence relatin';; to the 
the basis for the request for remand was that his Cp 
and Order did not contain- findings and conclusions v/; 
respect to all of these issues.

• . -Orce 
.VO.5 ues t 
'!.on 

cn

655.295(5
THhl^FFORE, the P,oa rd, pursuant to the provJ.sions . f Oih-’ 

hereby remands the above entitled iTiuttO'n >.o its 
HearincjS Division, specifically to Reix'.roe William .'J. ''ostor, 
with instructions to reconsider- the record made bofoi-.- him 
at the hearing held on .Soptembo.r 5, 19 79 and enter aui -.mended 
Opinion and Order v;hich cleariy recites his rinvuinqs -...d 
conclusions on all iss'ues orese-r.ted by both oarties.

Th'.s Amended Op: r. ;.on anv. 
puirsuanc to the provisions of

•rder shall be ap(-)oa 
-;1S 656.289 anc,.' 656.29

IS SO ORDERED.

WCB CASE NO. 78-23 November 21, 1979
ROGER D. McCOMMON, SR., CLAIMANT 
Green & Griswold, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF 
Cross-request by Claimant

Reviewed by Board Members Phillips and .XcJallis ..

•••.dne- State Accident InsuruincGf Fun<i roc;uesvs revi by 
uhe Board -of that portion of the Referee's order whic . fou: •• 
claimant's claim was prematurely closer; and chat 
w-ic: entitled ao additional corv'/ensation for ter. t>crary aota . 
di-sability'from June 2, 1977 to May 3, 1978. The Re -.-tree 
found that'the Determination Order, dated July 1 .fb ,
should be reissued effective May 3, 19v/hi'ch would oo th-. 
date claimant's aggravation rights coniinenced.

The claimant cross-request.s review of the Rv.-'.‘i -v'.s 
C'cder which, in addition to the above findings, ' . taat 
the award for permanent partial disability mad.: by ta.j 
Determination Girder ov'-July 13, 1977 was adequat- '.hai.
the refusal -to provide claimant with .vocational re.iao-lita'c...oj 
services was not-arbitrary ana capricious.
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m
Claimant, a 41 year old lineman, injured his back, 

neck, ribs and hip when he fell from a step ladder on January 
10, 1976. X-rays indicated an undisplaced fracture, left,
6th rib. Claimant also had muscle spasms of the neck and 
hip. Initially, conservative treatment was furnished claimant; 
in August 1976 he was admitted to the Portland Pain Center.
In October 1976 and March 1977 he was examined by Dr. Pasquesi. 
Claimant was examined by Dr. Danielson in June 1977 and on 
July 13, 1977 the claim was closed by a Determination Order. 
Claimant was granted compensation for temporary total disabil
ity from January 12, 1976 through June 2, 1977, less time 
worked, and compensation equal, to 80® for 25% unscheduled 
neck and shoulder disability.

The issues before the Referee had been whether or not 
Field Services Division’s decision not to refer claimant for 
vocational rehabilitation should be reversed; whether or not 
claimant’s condition was medically stationary on July 13, 
1977; or, in the alternative, the extent of claimant's 
permanent disability resulting from the January 10, 1976 
injury.

m

m

Referral of claimant for vocational rehabilitation was 
denied on the grounds that claimant had experience in many 
fields and that there were many positions in said fields of 
employment that claimant could hold with his present physical 
limitations and which were at or above his economic pre
injury level of employment.

Dr. Stiger, Dr. Pasquesi, Dr. Danielson and Dr. Yospe, 
a clinical psychologist, all recommended retraining. There 
is no medical evidence that claimant is physically able to 
return to his former work as a lineman; he attempted to do 
so for about three months in 1978 but was physically unable 
to do the work required. .•

The Referee found that OAR 436-61-060 (2) authorized him 
to reverse or modify a vocational rehabilitation decision 
only if substantial rights of a party had been prejudiced 
because the agency's decision either: (1) violates a statute 
or rule, (2) exceeds the statutory authority of the agent,
(3) was made upon unlawful procedures, or (4) was arbitrary 
or capricious or characterized by abuse of discretion or 
clearly unwarranted discretion. In this case, claimant 
relies on subsection(4).
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‘.The Referee , found that there v;as a difference of opinion 
as to whether or not claimant was in need of vocational 
rehabilitation but that was not sufficient. He stated he 
could only reverse the decision made by the Field Services 
Division if he found such decison was arbitrary,capricious 
or constituted abuse of discretion and he was unable to do 
that considering the information which it had available at 
the time it made its decision.

m

Claimant contended he was entitled to compensation for 
■temporary total disability from July 12, 1977 to May 3, 1978 
less seven or eight days during which he attempted to work. 
•The Referee found that because compensation for temporary 
total disability was terminated on June 2, 1977, the date 
claimant was exanined by Dr. Danielson at the request of Dr. 
Pasquesi, that date was probably more appropriate. Dr. 
Danielson did not indicate whether or not claimant's condition 
was-medically stationary. He merely stated that he recommended 
claimant be given vocational rehabilitation training in the 
area which he desired, namely, hotel management. He further 
commented that claimant was not capable of returning to work 
as a‘lineman or to any work activity which required frequent 
bending, stooping, tugging, extending his head, looking up 
in his line of work or working overhead.

On July 5, 1977, Dr. Stiger was furnished a copy of Dr. 
Danielson's report and asked for his comments. He made no 
statement as to whether or not claimant's condition was 
medically stationary. Dr. Pasquesi did not find claimant's 
condition to be medically stationary when he examined him in 
March 1977. The Referee found that the record was totally 
devoid of any evidence on the issue of whether or not claim
ant's condition had ever become medically stationary.
Claimant alleges he returned to work on May 3, 1978. The 
Referee concluded that this activity would terminate his 
eligibility for compensation for temporary total disability.

The Referee concluded that claimant's claim had been 
prematurely closed on July 13, 1977 and that he was entitled 
to additional compensation from June 2, 1977 to May 3, 1978.
He further concluded that the Determination Order should be 
re-issued with a new date so that claimant would have a 
different date from which his aggravation rights would 
commence.
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m

m

On the issue of the adequacy of the av/ard for. por;iane:. i: 
partial disability, the Referee found that, based on the 
evidence presented, it appeared clairaant, v;ho was auc the 
time of the hearinq 43 years old and had completed a .year or 
more of colleqe and whose intelligence was in the higher end 
of the average range, had adequately been compensated .for 
his loss of wage earning capacity. Claimant did not have 
the strength or stamina to return to his v;ork as a lineman 
but there were many jobs, in the opinion of the Referee,' 
which required less physical effort and which claimai-.o was 
physically capable of doing based upon his work background. 
He, there tore, affirmed the award of 80° v;hich represented 
25% of the miaximum allowcible by statute for unscheduled 
disability.

' cm s
! w as I; vJ 
nnwar- 
'ield 
nrent to

The Board,, on de novo review, af.:'irms the Re!:ei.. 
order insofar as it relates to the finding that then 
arbitrary, capricious or abuse of discretion nor any 
ranred exercise of discretion in the refusal by the 
Services Division of the Workers' Compensation Depa;;- 
refer claimant for vocational rehabilitation. It al^•■■: 
agrees with the Referee's conclusion that the award mf 
compensation for permanent partial disability adequarely 
compen.sated claimant for his loss of v/age earning ci ty.
'ine evidence indicates that claimant returned to work on y 
3, 1978, therefore, he falls within one. of the three categoric-
set forth in Jackson_v. SAIF, 7 Or App 109, and as of that
dare his claimi should have been closed. There was no evidence 
that claimant has not been able to work as a result o.:; his 
industrial injury since May 3, 1978 and, therefore, he could 
be considered medically stationary as of that date.

However, the Board concludes that this miarter c.,i.d be 
more precisely and clearly handled by setting aside Ih 
Determination Order of July 13, 1977 in its entirety .uid 
issuing a new Determination Order dated May 3, 1978 which 
awards claimaivt compensation .for temporary total disability 
.from June 2, 1977 to May 3, 1978 and compensation equal to 
80° for 25% unscheduled neck and right shoulder disab.i.'i ity. 
This will automatically start the aggravation rights of 
claimant: to run as of May 3, 1978.

ORDER

The order of the Referee, dated April IG, 1979, . 
m.odi f iec.

- The Determination Order, dated July 13, 1977 , s 
set aside in its entirety. A Determination, Order, sh. 
entered as of May 3, 1978, wherein claimant is grantOv 
compensation for temporary total disability from June 
1977 to May 3, 1978 and compensation equal to 80° for 
unscheduled neck and right shoulder disability.

nere.:-; 
.11 .be

■y
25%
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The reiTiainder of the Referee's order, insofar 
not in conflict with the above/ is affirmed.

it i;

Claimant's attorney is awarded as a reasonable ar.forney 
fee pursuant to ORS 656.382 (2) , a reasc»nable attorney's fee- 
in the sum of $400, payable by the State Accident Insurance 
Fund.

WCB CASE NO. 78-8265
DONALD PINSON, CLAIMANT 
Lively & Wiswall, Claimant's Attys. 
J.W. McCracken, Employer's Atty. 
Request for Review by Employer

November 21, 1979

m

Reviewed by Board Hembers Phillips and McCailister.

The employer seeks review by the Board of the order of 
the Referee which granted claimant an additional av/ard of 96° 
for 30s unscheduled disability for a total award of 1].2° 
for 35i.

Claimant, 51 years of ace, was einployed by Weyerhaeuser 
,pulling on the greenchain. On December 19, 1977 he suffered 
‘a compensable right upper arm injury lifting lumber.

Dr. Wiltse initially diagnosed right shoulder strain. 
Claimant was subsequently hospitalised and on April 27, 1978 
underwent surgery for a resection of the outer end of the 
clavical.

D
Dr. McHolick released claimant for light work on- June 

1978 and to his regular job on June 19, 1978.

Claimant returned to v;ork and was .placed on a job involv
ing work on the log storage pond. ile found he could handle 
this job; however, he was subsequently bumped from this job 
by another v/orker with more seniority and was returned to the 
greenchain. Claimant could not handle the greenchain work 
and was forced to quit.'

On November 2', 19 7 8 Dr. McIIolick reported that claimant: 
had had problem.s with bursitis of his shoulders for .several 
years. Claimant also had degienerativo arthrrv.is of rh.a 
acromioclavicular joints. Upor, examination the left ricromio- 
clavicular joint was quite enlarged but claimant had full 
range of motion. The doctor felt claimant had possible 
rheumatoid arthritis and his regular job, worX.ing on the 
greencheiin, was probably too heavy for him. Dr. McHc^ick 
did .not feel claimant had any significant disability.
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-A Det.';rmination Order o;: November 24, 
ciaimar.t 16° for 5%' unscheduled disability 
shoulder.

1978 gr^ 
to the :

On November 27, ].978 Dr. McHolick reported tiiau claim
ant could be gainfully employed other than pulling or. the 
greenchain and was to restrict his lifting.

Dr. Cassell examined claimant and reporued on March 
20, 1979 no objective findings and felt claimant's pain 
arose b.robablv from fibrositis.

#

9

C.laimant has an eighth grade education an^ 
drawing unemployment compensation.

is presently

j'he Referee found, considering claimant's age, educatioi 
end work experience and his inability to return to hie 
regular occupation he is entitled to an award-of 351 for his 
loss of v/age earning capacity.

The Board, on de novo review, finds that although 
claimant is unable to perform work on the greenchain he was 
capable of. doing pond work. Claimant's im.pairment frvom this 
industrial in^u.in/ is not significant' as reported by his 
treating physician but he is precluded from heavy lifting. . 
There are many jobs claimant is capable of performing.

The Board concludes that the award granted by the Ref
eree was excessive for this industrial injury and feels an 
award of 25% would be adequate compensation.

ORDER

The order of the Referee, dated July 12, 19'79, mo c:
fied.

Cf.aimant is hereby granted an award of 80° for 25% un- 
scneduled disability. This award is in lieu of all prior 
awards made to claimant as a result of his injury of Decerrber 
19, 1977. The remainder of the Referee's order is affirmed.

*' an ! . ■
.of--

-

beiiLdo 
bfT' 

e '.I s'
noidnsn'

noi.
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WCB CASE NO. 78-7098
^'lARK D. WEEMS, CLAIMANT 
Harold W. Adams, Claimant's Atty. 
SAIF, Legal Services, Defense ^tty. 
Request for Review by the

November 21, 1979 m

Reviewed by Board Members Wilson, Phillips and McCallis-
ier.

The State Accident Insurance Fund requests Board review 
of the Referee's order which directed it to pay claimant 
compensation for temporary total disability in the amount, 
and for the period, that he would have been paid had there 
been no suspension of compensation because of his failure to 
keep his appointment with Dr. Anderson. The order also 
awarded claimant's counsel an attorney's fee of $700, payable 
bv the Fund.

Claimant was a 23-year-old roofer v;ho sustained an 
injury to his low back on November 28, 1977 when he fell 
fi;om. a roof.

On May 23, 1978 the :Fund mailed claimant a "Notice of 
Appointment" for him with Dr. Anderson for Monday, July 10, 
1978, at 8:15 a.m. This "Notice" included in part:

"....regulations of the Workers' Compensation'
Department now require us to notify you that 
your attendance for this examinaiton is man
datory. Failure to submit yourself for the 
examination could result in the suspension of 
your compensation benefits. If you are unable 
to m.ake this appointment, please notify us 
prior to the appointment so that we can 
reschedule your appointment.
Claimant did-not keep his scheduled appointment with 

Dr. Anderson and on July 25 a claim representative of the 
Fund wrote to the Compliance Division of the Workers' Com
pensation Department, stating it was the Fund's opinion that 
claimant's reasons for missing his appointment were inadequate 
The Fund requested authorization to suspend payment of 
claimant's compensation from the date of the first appoint
ment, July 10, 1978, until the date of his next scheduled 
appointment which was August 25, 1978.

On August 2, 1978 the Compliance Division of the Workers' 
Compensation Department advised claimant it had been notified 
that he had failed to keep his scheduled appointment and 
that the reasons he gave for missing the appointment were 
inadequate. Claimant vjas told that the Workers’ Compensation 
Department was authorizing the suspension of compensation 
for temporary total disability as requested by the Fund.
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m The claims represenative of the Fund who had first 
written Compliance of claimant's failure to make the scheduled 
appointment with Dr. Anderson, had recorded an earlier 
telephone conversation with claimant during v/hich he explained 
that he had missed the appointment on July 10 because he had 
to go to court and also because he had gone to The Dalles 
for job interviews. He stated that his girlfriend had 
noritied Dr. Anderson's office on the morning of July 10 that claimant would not be there. However, later in this 
conversation with claimant v/hich took place, on July 20,
1978, claimant stated that he had actually had not gone to 
court; he also said that he had not had a job interview in 
The Dalles but had only heard from someone that there might 
he work available in The Dalles and he went to see if that 
were true.

m

Claimant testified that either the Saturday or Friday 
before July 10 he had \received a letter from his girlfriend's 
sister concerning a possibility of obtaining work as a 
mechanic in a shop owned by Mr, Spears, The sister's boyfriend was employed \at the shop and the owner had agreed 
to keep the mechanics job open until he had interviewed a 
referral from' the sister's boyfriend. The home in v/hich the 
sister and her boyfriend lived had a telephone, however, 
instead of calling claimant, the sister wrote to claiment 
and he received the letter either on July 7 or July 8.
There was no definite time set for an interviev/ between the 
employer and claimant.

Claimant testified that although he had been working as 
a roofer at the time he was injured, he had in the past 
performed mechanical maintenance and had three years of 
small engine repair experience while in the army. He further 
testified that he asked his girlfriend to call Dr. Anderson's 
office about 8:00 and tell them that he would not be able to 
make the appointment because he had a job interviev/ in The 
Dalles.

The sister's boyfriend testified that immediately after 
claimant received the letter he had called him about the 
work possibility. He said he told claimant that he worked 
on a percentage and made good money and that there v/as quite 
a bit of competition for the job. Claimant told him that he 
would try to get there as soon as he possibly could. When 
asked why he could not have kept the appointment with Dr. 
Anderson at 8:15 and then driven to The Dalles, approximately 
120 miles from Salem, claimant replied that he needed the 
work and he wanted to get there ahead of all the other 
possible applicants. Claimant stated that he left. Salem 
early enough to enable''him to pick up the sister's boyfriend 
and drive to work in The Dalles at 7:30 a.m..

#
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The owner, Mr. Spears, testified that claimant's mechan
ical knowledge and experience were adequate but that the job 
required some heavy lifting and he and claimant agreed that 
the job would not be appropriate for claimant because of the 
claimant's back injury.

The Referee found that claimant an(^ tte witnessed 
appearing in his behalf v/ere credible. With respect to the 
reference made by the claim representative for the Fund 
concerning the telephone conversation she had with claimant, 
the Referee found that claimant had no recollection of 
making any comment that he had to go to court. With respect 
to the comment by the claim representative that during a 
conversation claimant stated he had not had a job interview 
in The Dalles but had only heard from somebody there might 
be a possiblity of work in The Dalles, the Referee found 
the record clearly supported that this was an error and, in 
fact, claimant had a specific job opening for which he-drove 
to The Dalles to make application for. ...

The Referee concluded that claimant had a legitimate 
reason to miss the appointment with Dr. Anderson and had 
made an"’ attempt, by asking his girlfriend to promptly call 
the doctor's office Monday morning, July 10, and say the he 
could not keep the appointment.' He was also persuaded that 
the claims representative of the Fund acted under misappre
hension in concluding that claimant was merely looking for 
general employment in The Dalles rather than following up a 
specific job opportunity.

Therefore, in the Referee's opinion, claimant did not 
"refuse to submit" or "obstruct" the examination by Dr. 
Anderson and the■ circumstances of this case are not such 
that fall within the category of action warranting suspension 
of compensation as defined by'ORS 656.325. The Referee 
found 'that the compensation for temporary total 'disibility 
was improperly suspended and ordered the Fund to pay such 
compensation to claimant.

After de novo review, the majority of the Board finds 
that the evidence clearly indicates in this case that claimant 
was irresponsible and should have kept his appointment on 
Monday morning, July 10, 1978, with Dr. Anderson. Claimant 
had been advised not only of the appointment but of the con
sequences should he fail to keep the appointment.

#

#
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There must be some accountability on the part of claimant 
for his failure, however, the evidence shows that at the 
time of the appointment with Dr. Anderson on July 10, 1978 
claimant was not medically stationary nor had he been released 
by an doctor to return to work but, in fact, was still under 
medical treatment. Claimant could have called the employer 
in The Dalles and made an appointment for the day following 
his medical appointment. His statement that there was heavy 
competition for the job is not a sufficient excuse in the 
opinion of the majority of the Board.

The majority of the Board does not feel that the test 
of "reasonableness" is applicable, however, assuming arguendo 
that there was such a test, the majority of the Board concludes 
that claimant's actions were, in fact,, not reasonable.

The majority of the Board concludes that the Referee’s 
order should be reversed in its entirety.

ORDER
The order of the Referee, dated April 27, 1979, is 

reversed.
Board Member Phillips dessents as follows:
I respectfully dissent from the majority opinion of the 

Board and would affirm the order of the Referee.
In my opinion claimant has a valid excuse for his 

failure to keep his appointment with Dr. Anderson as he had 
a specific job opportunity interview out of town on that 
day.

ORS 656.325 (1) states that upon request from the Fund 
or the direct responsibility employer that a worker submit 
himself for a medical examination at a time and place conven
ient for the worker. The statute goes on to say that "If 
the worker refuses to submit to any such examination, or 

,obstructs the same, his rights to compensation shall be 
suspended....". In no way did claimant, as is required by 
this statute, "refuse to submit" or "obstruct" the examination

The whole intent of the Workers' Compensation system is 
to return an injured worker, as soon as possible, back into 
the labor market in a suitable and gainful occupation.

_ In ^this circumstance the claimant is required to make a 
judgment as to whether it is more important to submit to a physical examination at that particular time or to follow up 
on a;;^lead toward possible employment when , he had received no 
employment assistance from the agency.

^lo pni;. .
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I believe the claimant must be permitted to seek employ
ment as the opportunities are presented and in this instance 
his priorities were correct and would, therefore, affirm the 
conclusion of the Referee.

#

SAIF CLAIM NO. C444778
CRAIG E. ATWELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

November 27, 1979

Claimant sustained a compensable injury on June 14,
1973 while driving a logging truck for Clyde Rose Logcjinq 
Company whose carrier v/as the Fund. The brakes on Lhe truck 
failed and claimant was forced to jump from the truck which 
caused him to sustain compound fractures of the left ankle 
and left wrist and skinning his forehead. He was hospitalized 
by Dr. Cook, an orthopedic physician, who cared for tiie 
compound wounds and casted his left wrist after reduction.
Later claimant had a fusion procedure performed on the left 
ankle and remained in a cast for approximately six months.
He returned to work after a layoff of ten months and is 
presently driving a truck. The claim was first closed by a 
Determination Order, dated August 23, 1974, whereby claimant 
was awarded 101.25° for 75% loss of the left foot. Tt was 
later reopened and a Second Determination Order closed it on 
March 2, 1977 with an additional award of 7.5° for 5% loss 
of the left forearm. Oh August 1, 1977 a stipulation was = 
approved which awarded claimant additional compensation 
equal to 6.75° for the left foot and 15° for the left forearm.

Dr. Cook, on October 29 , 1979 , noted that claimant w.as 
having increased jpain in his ankle and that it v/as now 
evident claimant had an established pseudoarthrosis. He' ' -
stated that he would perform a bone graft to this area‘and 
at the same time try to get some angular movement in claimantjs 
valgus and posterior angulation. '

On October 30 , 19 79 the claimant requested the Fund^.to 
reopen his claim; in his letter of request he referred to 
Dr. Cook's report of the previous day. f'

On November 16 , 1979 the Fund advised the Board that jit.jt 
had received the request from claimant and because claimant.',s^"^ 
aggravation rights have expired it was referring the matter 
to the Board to consider under its own motion jurisdiction.
All of the relevant documents were forwarded to the Board' 
and the Fund indicated it would not oppose the reopening of 
the claim if the Board found it justified.
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m
The date the stipulation was approved, August 1, 1977, 

was the date of the last award or arrangement of conu-'onsa tion 
granted claimant. Dr. Cook’s chart note of October 29, ].979 
supports a finding that claimant's condition resulted r'rom 
the industrial injury of 1973 and represented a worsening 
thereof since August 1, 1977. In his request to roo}'>en the 
claim, claimant stated that the last day he had worked v;as 
October 25, 1979, therefore, the Board concludes that the 
claim should be .reopened as of that date for the payment of 
compensation, as provided by law, and for whatever surgery 
may be required to improve claimant's present condition.

ORDER •-
Claimant's claim for an industrial injury sustained on 

June 14, 1973 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compensa' 
tion, as provided by law, commencing on October 25, 1979 and 
until his claim is closed pursuant to the provisions of ORS
656.278, less time worked.

9

m
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November 27, 1979
SCOTT C. DENNEY,' CLAIMANT 
Claud A. Ingram, Claimant's Atty. 
SAIF, Legal Services, Defense Atty, 
Order of Dismissal

WCB CASE NO. 79-601

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter 
by the State Accident Insurance Fund, and said request 
for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review
now pending before the Board is hereby dismissed and the or
der of the Referee is final by operation of law.

#

SAIF CLAIM NO. C150403
JAMES J. FRAZIER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

November 27, 1979

Claimant suffered a compensable injury to his left leg 
on September 30, 1968. At the time claimant was working for 
Burelbach Industries Corporation whose carrier was the State 
Compensation Department. The injury was diagnosed as a torn 
anterior cruciate ligament and possible tear of the medial 
meniscus. Surgery was performed.

On November 13, 1968 claimant’s claim was denied for 
the reason that the injury was found not to have arisen out 
of and in the scope of claimant's employment. However, on 
March 4, 1969, a Stipulation was approved whereby the State 
Compensation Department agreed to accept claimant's claim 
for the injuries arising out of .the September 30, 1968 inci
dent and provide claimant with all benefits to which he was 
entitled by law and claimant agreed to withdraw his request 
for hearing on the denial.

On May 5, 1969 Dr. Spady felt that claimant's condition 
was stationary and that the claim could be closed. On May 
16, *1969 the claim was closed by a Determination Order which 
awarded claimant 15% loss of the left . leg. This was the 
last award or arrangement of compensation received by claimant 
His aggravation rights have expired.
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On September 19, 1979 Dr. Spady advised the Fund that 

claimant had been having increasingly painful symptoms in 
the incisional area of the knee surgery and evaluation by 
his personal physician indicated a foreign body in t:he 
distal region of the wound. X-rays taken on September 19, 
1979 indicated the location of the foreign bodies and Dr. 
Spady requested that the claim be reopened for removal of 
such foreign body.

On October 30, 1979 Dr. Spady advised the Fund that the 
•surgery had been performed and on that date the sutures had 
•been removed. He felt that the wound was completely healed

and claimant was able to return to work insofar as Iris knee 
injury was concerned. Claimant had suffered a coronary at 
that point and his own doctor was not allowi.ng him to return 
to work immediately but as far as the knee was concenu'd Dr. 
Spady felt that he could return and there would be no impair
ment of function.

#

On November 8, 19 79 the Fimd furnished the Board Dr. 
Spady's request that claimant's claim be reopened and aU. of 
the other medical documentation commencing with the criginn]. 
claim v;hich was filed 'by claimant on October 11, 1968. The 
Fund stated that it v/ould not oppose reopening the claim for

time loss benefits if the Board 
own motion jurisdiction.

the payment of additional 
wished to do so under its

< The Board, after due consideration, concludes that 
claimant is entitled to additional time loss from the date 
he entered the hospital for the surgery performed by Dr. 
Spady on September 20, 1979 and until his claim is again 
closed pursuant to-ORS 656.278.

IT IS SO ORDERED.

9
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GREGORY T. JORDAN, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

WCB CASE NO. 78-4915 November 27, 1979 #

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund seeks review by the 

Board of the order of the Referee which remanded claimant's 
.claim for injuries to his cervical and low back to it for 
acceptance as a compensable injury and granted claimant an 
award of 52.5° for 35% loss of the right leg and' 52.5° for 
35% loss of the left leg.

Claimant, 19 years of age, commenced working for Deitrich 
Logging Company on October 10, 1977 as a choker setter.
This job required him to be quite active and he becfan to have 
considerable difficulty with his knees. Because of the condi
tion of his knees claimant quit this employment on December 
14, 1977.

Claimant had prior knee problems when he was 
school and was treated by Dr. Woolpert in 1975. a runner in

Claimant again sought medical care from Dr. Woolpert who 
diagnosed chondromalacia of the patella bilateral. Dr. VJool- 
pert felt that claimant's job aggravated this condition and he 
needed a job change. He was released to restricted work on 
January 13, 1978,

On March 3, 19 7 8 
and discomfort of his 
aggravation.

Dr. Woolpert reported claimant's pain 
knees was about the same as prior to

A Deteinnination Order of April 4, 1978 granted claimant 
compensation for temporary total disability only.

Claimant was referred to Vocational Rehabilitation for 
retraining and was placed in an authorized program in forestry 
technology.

On July 31, 1978 claimant commenced treating with Dr. 
Tracy, a chiropractor, who diagnosed lumbosacral sub luxation 
with cervical subluxation.

On September 5, 1978 Dr. Woolpert reported he examined 
claimant for back complaints with vague onset of symptoms.
Dr. Woolpert, upon examination, found excellent range of 
back motion. He could not relate these complaints to claim
ant's work as claimant had never mentioned his back while 
being treated for his knees. Dr. Woolpert found the examina
tion entirely normal.
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On October 30, 1978 the Fund denied any cervical or low 

back condition being compensably related to claimant’s injury.
On November 8 , 1978,’Dr. Wagner, a ch iroprac tor, examined 

claimant. The diagnosis•was bilateral sacroiliac strain with 
myofascitis. The doctor,felt the strain was being complicated 
by claimant's chondromalacia, which was putting undue stress 
on the entire spine.

. -Claimant testified that the problems he is experiencing 
are- the same as in 1975. If he sits very' long his legs go 
numb and squatting causes his knees to pop.

#

The Referee found claimant difficulties arising out ^of his 
conditions to the employer 
that claimant had lost 35-%

developed cervical and low back 
employment and remanded those 

or acceptance. He further found 
function in both o'f his legs , and

granted an award reflecting that finding.
The Board,^on de novo review, finds 

indicates Dr. Woolpert found claimant’s 
pre-aggravation status and, therefore, f 
has sustained no loss of function''that c 
the Board finds that claimant's back pro 
out of his employment nor were- the probl 
injury-incurred aggravation of claimant' 
had treated the knee conditions from 197 
jury and his opinion carries the greates 
find no relationship between the back an 
never made any complaints'to him.

that the evidence 
knees had returned to 
rom his occupation he 
an be related. Further, 
blems did not arise 
ems caused, by the 
s l^nees. Dr. Woolpert 
5 throughout this in- 
t weight. lie could 
d the knees as claimant

The Board concludes that the Referee's order must be 
reversed in its entirety and affirms the Determination Order 
of April 4, 1978. The partial denial, dated October 30,
1978, is'affirmed. ;i / '

, ' j

ORDER

The order of the Referee, dat,ed June 5 , 1979 , is re
versed.

The Determination Order, dated April 4, 1978, is afr - 
firmed. .

The partial denial of October 30, 1978 is affirmed.
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WCB CASE 'NO. 78-5805 November 27, 1979

AHMAD NOOR KOJAH, CLAIMANT Evohl F. Malagon, 'claimant’s Atty.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Order Dismissing Claimant's Cross-Reauest

On September 7, 1979 an Opinion and Order was entered 
in the above entitled matter. On October 2, 1979 the defen
dant requested Board review of the Referee’s order, on 
October 17., 1979 claimant cross-requested Board review.

ORS 656.289 and 656.295 provide the procedure i'or 
seeking review by the Board of.a Referee's order. Subsection 
(3) of ORS 656.289 provides:

"The order is final unless, within 30 days 
after the date on which a copy of the order 
is mailed to the parties, one of the par
ties requests a review by the board under 
ORS 656.295. When one party requests a re
view by the board, the other party or par
ties shall have the remainder of the 30-day 
period and in no case less than 10 days 
in which to request board review in the same 
manner. The 10-day requirement may carry 
the period of time allowed for requests for 
board reviews beyond the 30th day. The or
der shall contain a statement explaining the 
rights of the parties under this subsection 
and ORS 656.295."
In this case the 30 days expired on October 7, 1979, 

however, inasm.uch as claimant did not request Board review 
until October 2, 1979 claimant was entitled to 10 days from 
that date within which to file a cross-request for review. 
Claimant's time within which to file a cross-request for 
review expired on October 12, 1979.

On October 24, 19 79 the pinployer, by and through his 
attorney, filed a motion to dismiss claimant's cross-jequost 
for Board review on the grounds that it had not been timely 
filed and was therefore barred by ORS 656.289(3).

The Board concludes that under the circumstances as 
recited above the motion is well taken and should be granted

ORDER
Claimant’s cross-request for Board review of the above 

entitled matter, dated October 17, 1979, is hereby dismissed, 
The defendant's request for Board review was timely filed 
and shv.ll stand.

€
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JOHN D. MIZAR, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer'is Attys.
SAIF, Legal Services, Defense Atty.
Order Setting Aside Amended 

. Own. Motion Determination

On November 13, 1979 an Amended Ovm Motion Detennination 
was entered in the above entitled matter which awarded 
'Claimant, in addition to the compensation he had been awareJed 
for temporary total disability by an Ovm Motion DetCL'miuation 
dated OctQber 31, 1979, . an awa.rd of compensation ror permanent 
partial disability equal to 30% loss function of an arm for 
unscheduled disability. In all other respects the CAvn fiction 
Determination dated October 31, 1979 was reaffirmed and 
republished.

SAIF CLAIM NO. FA 872730 November 27, 1979

m

Subsequently, the Board was informed by a report from 
Dr.- Nag that as of- November 8, 1979 claimant was still 
temporarily'and totally 'disabled from engaging in his former 
reg.ular work. Dr. Nag had not released claimant to return to 
work and he was unable to determine how much further time 
loss claimant would suffer. The report indicated lie was 
still- treating claimant 'and his condition was not 
stationary.

medically

Based upon this information and also a copy of a check 
from the Fund payable to claimant which indicated that it 
was for payment of time, ;loss from November 1, 1979 to boveiriber 
14 , 19 79 , the Board concludes that the Araended Own Motion 
Determination dated November 13, 1979 should be set aside 
and held for naught. Claimant's claim for his injury sus
tained on July 25> 1961 should be considered to be in an 
open status and that the State Accident Insurance Fund 
should continue to pay claimant compensation for temporary 
total, disability until claimant's claim is closed pursuant 
to .the provisions of ORSi 656.278.

IT IS SO ORDERED.

m
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CHARLES T. SCHROEDER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

SAIF CLAIM NO. C139608 November 27, 1979

Claimant suffered a compensable injury on August 7,
1968 when he fell from a ladder and fractured his pelvis and 
left elbow. Claimant was hospitalized by Dr. Joe B. Dcivis 
who reported on December 11, 1968 that claimant's principal 
residuals would be related to his elbow and that he was 
inaking satisfactory progress.

The claim was closed by a 'Determination Order, dated 
March 6, 1969, which awarded claimant compensation tor 
permanent partial disability equal to 10% loss of the left 
arm. Claimant requested a hearing and, after a hearing,
Referee Fitzgerald, by an Opinion and Order entered on May 
1, 1970, awarded claimant compensation for permanent partial 
disability equal to 40® for partial loss of the left arm.
This award was in lieu of, not in addition to, the award 
made by the Determination Order of March 6, 1969 which, in 
all other respects, was affirmed by the Referee. That was 
the date of the last award or arrangement of compensation 
granted claimant. Claimant's aggravation rights have expired.

On July 12, 1979 claimant requested that the Fund 
reopen his claim, stating that his condition was getting 
worse and he would like to be seen by Dr. Davis and possibly 
have an operation on his elbow.

At the request of the Fund claimant was examined on 
September 17, 1979 by Drs. Boyden, Gripekoven and Rosenbaum 
at the Orthopaedic Consultants. X-rays revealed the presence 
of three bony bodies posterior to the left olecranon and the 
three physicians recommended that claimant have an arthrogram 
of the left elbow. If the bony fragments noted were interartic- 
ular they thought claimant might benefit from an excision of 
said bodies, however, if they were in the substance of the

tricep tendon, they recommended no surgery. They recommended 
claimant continue the same occupation, i.e. a painter for 
the Multnomah County, School District No. 1, but with some 
limitations of lifting. They stated he could do other types 
of work and did not require vocational assistance or psychologi
cal or psychiatric examination or referral to the Callahan 
Center or the Pain Center.

On October 22, 1979 the Fund advised claimant that they 
were authorizing a left elbow arthrogram to determine if 
surgery was necessary and stated that claimant should present 
this letter of authorization to Dr. Davis who would subsequently 
submt a report of his. findings and recommendations to it. m
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Claimant was seen by Dr. Fitch, an orthopedic snrqeon, 
on October 31, 1979. Dr. Fitch is a former colleaque of Df. 
Davis and had participated in claimant's care at the time of 
the 1968 injury. Dr. Fitch recommended that c.laiinant undergo 
an arthrotomy of the elbow joint and removal of the ossicles 
in the posterior portion of the elbow joint. Claimant was 
scheduled for this surgery on November 15, 1979 at Providence 
Medical Center.

On November 19, 1979 the Fund forwarded all the informa
tion it had with respeeb to claimant's claim to the Board 
because claimant's aggravation rights had expired and it 
thought the Board might wish to consider the matter under 
:its own motion jurisdiction. The Fund did not oppose . the 
reopening of the claim. !.

■ Based upon Dr. Fitch's letter of November 6, 1979 which 
related to his examination of claimant on October 31, .1979 ,
the 'Board concludes that^ the claim should be 
the date' claimant entere‘d Providence Medical 
surgery recommended by Dr. Fitch and that he 
compensation, as provided by law, commencing 
is hospitalized and continue to receive such

reopened as of 
Center for the 
should receive 
on the date he 
compensation

until the claim is closed pursuant to ORS 656.278. 

IT IS SO ORDERED. !

SAIF CLAIM NO. C190401 November 27, 1979

GEORGE E. SCOTT, JR., CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

Claimant suffered a compensable injury to his right eye 
on■July 11, 1969 when he was hit in the eye by an egg. At 
the time of the incident claimant was employed by the Washing
ton County School District No. 48 as a school bus driver and 
had stopped at an intersection. The claim was accepted and 
closed and claimant's aggravation rights have expired.

On August 23, 1978 Dr. Tanner reported that he had seen 
claimant on June 21 and found a retinal detachment. He 
referred claimant to Dr. Klein and both doctors felt claim
ant's eye condition was tbe result of'his industrial injury 
in 1969. Claimant underwent a repair of the retinal detachment 
on January 12, 1979 which^was successful. On June.5, 1979 
Dr. Waldman indicated no further treatment would be necessary. 
He stated he was not certain how claimant's eye developed 
such a condition.
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Claimant requested the Fund to reopen his claim but 
because claimant's aggravation rights had expired, the Fund 
forwarded the medical reports which it had been furnished by 
claimant to the Board for their consideration and determina
tion under own motion jurisdiction.

. On July 31, 1979 the Board remanded claimant's claim to 
the Fund to be accepted and for the payment of compensation, 
as provided by law, commencing on January 12, 1979, the date 
of the surgery, and until the claim was closed pursuant to 
ORS 656.278.

On August 17, 1979 the Fund mailed a speed letter to 
claimant asking him to provide the days he was unable to 
work due to the eye surgery. Claimant responded promptly, 
stating he had lost time from January 12 through January 26, 
1979 only.

On August 17, 1979 Dr- Tanner submitted his final 
report with a brief explanation of the surgical procedure 
performed by him on January 12, 1979. He stated that he had 
last seen claimant on February 27, 1979 and that the eye 
looked to be virtually cured of the detachment. He stated 
he had seen no evidence of clinical residual from the detach
ment or the surgery.

The Fund requested a closing evaluation and the Evaluation 
Division of the Workers' Compensation Department recommended 
to the Board that claimant be allowed compensation for 
temporary total only from January 12 through January 26,
1979, the date claimant informed the Fund that he was last 
unable to work.

m

The Board concurs in these recommendations.
ORDER

Claimant is awarded compensation for temporary total 
disability from January 12, 1979 through January 26, 1979.
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HARLEY L. SHORTCLAIMANT 
David A. Vinson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Richard W. Butler, Employer's Atty.
'Own Motion Determination ’

On Jcuiuary 11, 1968 claimant sustained a contpensable 
injury to his hip and right leg when he was struck by a 
jitney. Claimant was employed by Unisphere, Inc., v/hose 
.carrier was Aetna Life & Casualty. The injury was diagnosed 
as an acute lumbosacral strain -and the claim was accepted 
and later closed by a Determination Order on May 7, 1976 
with an award of 32° for 10% unscheduled disability.

I
The claim was reopened when claimant underwent back 

surgery in March 1969 and closed on March 26, 1970 by a 
Determination Order which' granted claimant an additional 
48°. In October 19 71 cla^imant's symptoms increased and he
had instability in the area of his prior back surgery.

\\
...Claimant had a back fusion, L4-L5, on November 12, 1971 

and .in October' 19 7 2 Dr. Degge reported claimant's condition 
was medically stationary and he rated his symptoms as mild 
to moderate. Dr. Degge reported claimant should be retrained 
for■employment which did not place heavy demands on his 
back.

• A.Third Determination Order was issued on November 7,
1972 which granted claimant an additional 32°, giving claim.ant 
at that time a total of 112° for 35% unscheduled back dis
ability .

Dr. Degge examined claimant on February 3, .19 7 3 for 
back pain which radiated down claimant's .right leg. As a 
result of the examinationj Dr. Degge recommended the claim 
be reopened for temporary j'treatment. On June 19, 1973 
claimant's claim was again found to be stationary and the 
claim was closed on August 4, 1973 by the Fourth Determination

Order which awarded claimant no additional compensation foi 
permanent partial disability. The claimant requested a 
hearing on the adequacy ot this Determination Order and, 
after a hearing, it was affirmed by a Referee's Opinion and 
Order dated January 4, 19 7’4. A Board's Order on Review, 
dated August 9, 1974, reversed the Referee's order and 
awarded claimant additional compensation equal to 48° for 
15% unscheduled disability|l As of the date of the Order on 
Review, claimant had been awarded compensation eq.ual to 50% 
of the maximum allowable by law for his unscheduled disability.

CLAIM NO. E 42 CC86484 RG November 21, 1979
*
I
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On February 27, 1975 claimant: slipped and fell while 
working as a court security officer for the Lane County 
Sheriff's Office'. He filed a claim with the Fund for a new 
injury-which was initially accepted as a non-disabling 
claim. Subsequently, the Fund denied the claim on the 
grounds that it was an aggravation of claimant's 1968 injury. 
Claimant appealed this denial and Aetna was joined as a 
party because it contended that claimant had not suffered an 
aggravation of the 1968 injury but had sustained a new 
injury. The issue was resolved by the Oreejon Court of 
Appeals which held that the February 21, 1975 injury was an 
aggravation of the 1968 injury.

; Claimant continued to receive conservative treatment
until December 1975- when he v/as admitted to the'hospita]. on 
December 14 for a myelogram v/hich was essentially normal. 
Claimant was discharged on December 16 and the evidence 
indicates this was the last definitive treatment claimant 
received for his low back complaints and pain in his right 
leg.

On October 26, 1976 the Board issued an Own Motion 
Order remanding the claim to Aetna to be accepted and for 
the payment of compensation, as provided by law, commencing 
March 12, 1976 and until the claim was closed pursuant to 
ORS 656.278, less time worked.

On October 3, 1979 claimant was examined by Dr. Donald
T. Smith who found little evidence to support any change in 
claimant's condition which he said was medically stationary, 
He felt no further evaluation or treatment was indicated or 
would be of benefit to claimant.

#

The employer and its carrier requested a closing evalua
tion and the Evaluation Cemmittee of the Workers' Compensation 
Department recommended that the Board award claimant compen
sation for temporary total disability from March 16, 1976, 
pursuant to the Board's CX^7n Motion Order, through October 3, 
1979, the date of Dr. Smith's report, but no additional 
award for permanent partial disability.

The Board concurs in this recommendation.

ORDER

Claimant is awarded compensation for temporary total 
disability from March 16, 1976 through October 3, 1979, less 
time worked.

m
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VJCB CASE’NO, 78-8333 November 29, 1979

ALAN D. ACKERMAN, CLAIMANT'
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. |;
SAIF, Legal Services, Defense Atty 
Request for Review by Claieant

Reviewed by Board Members Wilson, Phillips and McCallis-
ter.

Claimant seeks Board review of the Referee' s .orc.ier which 
affirmed the March 13, 197|8 Determination Order which <.]ranted 
compensation for time loss, only and affirmed the Fund's denial
of claimant's knee injury sustained on December 22, 1977.

The majority of the Board, after de novo reviev/, affirms 
and adopts the Opinion and'. Order of the Referee, a copy of 
which is attached hereto and, by this reference, is made a 
part hereof.

m

ORDER
The order of the Referee, dated June 26, 1979, is 

affirmed.

Board 'Member Phillips 

I respectfully dissen

dissents as follows:

t from the majority opinion of the
Board and would reverse the order of the Referee.

m

The evidence indicates that after claimant's industrial 
injury of December 22, 197j7 his problems were progressively 
worsening. Claimant and six witnesses testified to these 
problems. Claimant went to work at Seabrook Cannery as a pal
let stacker and because ofj'his continuing symptomatology v;ith 
his right leg he was forced to quit this employment on July 
26, 1978.

The witnesses testified that claimant's right knee swelled, 
had popping and grinding noises. In fact, during the month 
of claim closure, March 1978, claimant was observed walking 
on crutches. From December 1977 through July 1978 claimant 
was observed' limping, using a cane, using crutches; clai.mant 
complained of pain upon any activity; claimant would at times
soak the knee and wrap it, 
knee collapsed.

and on several occasions claimant's

The incident of August 8, 1978, by claimant's own testimony 
occurred when he jumped 6 inches off the ground to hit a 
volleyball. Claimant feltjno significant change in his•symp
toms after this incident; he still had the same pain, swelling, 
grinding and popping of the knee. ’ -
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The testimony about claimant's continuing and worsening 
symptoms was 'uncontradicted. Dr. Steele, who treated claim
ant after the August 1978 incident, reported regarding claim
ant's problems at that time, and the reJ.ationship to his in
dustrial injury, was a decision which had to be based "upon 
an evaluation of the clinical history of the events thal: 
occurred in December, the events that occurred during tJne 
six months and the events that occurred in August". In so 
doing it is obvious that claimant's condition was not medically 
stationary and was in fact worsening.

Dr. BraycG, by a report of April 6 , 1979 , felt thcit the 
December 22, T977 industrial injury was one of the major con
tributing factors to claimant's recurrent symptomatology.

I find that this case is on point with the Court of Appeals 
holdings in Calder v. Hughes, 23 Or App 66 (1975) and Smith 
V. Ed's Pancake House, 27 Or App 361 (1976) wherein it held 
that even though claimant may have a second period of dis
ability which is precipitated by activity or exertion, such 
a period of disability is the result of claimant's original 
compensable injury where there has been a continuation of 
symptoms after the original injury- For this and the above 
reasons, I find claimant has proven an aggravation of his 
injury of December 1977 and would reverse the order of the. 
Referee.

m
WCB CASE NO. 78-5005 November 29, 1979

SUSAN A. BOWERS, CLAIMANT 
Henry M. Silberblatt, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order On Remand

On May 4, 1979 the Board entered its Order on Review in
the above entitled matter which reversed the Order of Dismis
sal entered by the Presiding Referee on December 6, 1978 and 
remanded to its Hearings Division claimant’s request for 
hearj.ng on the propriety of the denial by the Fund on November 
3, 1977 of her claim for an injury to her right knee and 
right wrist which occurred on July 19, 1977 to be set down 
for hearing.

On May 11, 1979 the State Accident Insurance Fund 
petitioned for judicial review of the Board’s order. On 
September 10, 1979 the Board's order was affirmed without 
opinion and on November 2, 1979 the Board received the 
Judgm.ent and Mandate from the/Court of Appeals instructing 
it to take proceedings necessary pursuant to the Opinion and 
Order of the court. m
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m
ORDER

The Order on Review, entered in the above entitled 
matter by the Workers' Compensation Board on May 4, 1979 is 
hereby.reaffirmed and republished and, more specifically, ■ 
the Hearings Division of the W^orkers' Compensation Board is 
directed to set as expeditiously.as possible claimant's 
request for hearing on the propriety of the Fund's denial 
dated November 3, 1977 of jclaimant's claim for an injury to 
her right knee and right wrist which occurred on July 19, 
1977 while claimant was in the employ of the Fraternal Order 
of the Eagles, Aerie No. 4.

SAIF CLAIM NO. C384145

ROBERT BULLIS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order. ^

November 29, 1979

m

m

Claimant suffered a compensable injury to his right 
small toe on July 31, 1972. Claimant was splitting wood 
when he crushed the. toe. The injury was diagnosed as an 
open fracture distal phalanx right little toe. Claimant was 
seen by Dr. Fry who found his condition to be medically 
stationary■and so reported‘en November 20, 1972. The claim 
was closed by a Determination Order dated December 8, 1972 
which awarded claimant compensation for temporary total 
disability from the date of the injury to September 20, 1972
but no award for permanent partial disability.

On August 21, 1979 claimant requested the Fund to 
reopen his claim, stating he had .been having trouble w.lth 
his toe and when he was seen by Dr. Anderson on May 24, 1979 
for another claim he had asked him to examine the toe and 
see what .could be done about it. It was Dr. Anderson's 
recommendation that the toe be removed and he suggested that 
claimant ..request the reopening of his claim. Claimant's 
request..was accompanied by !,a report from Dr. Anderson, dated

, which was made for an industrial injury sustained 
on March 1, 1979 and related to claimant's back; however.
Dr. Anderson did note at the conclusion of this report that 
claimant .'had a residual deformity of the right foot which 
was related to a 1972 injury and that it was likely from his 
presentr-,findings that claimant would possibly have further 
car^eyand an amputation of the toe might be feasible.

j-
9i^s9ctober 31, 19 79 Dr. Harding, a surgeon, advised the 

Fundyjihatyhe had examined claimant on October 25 , 1979 and
found there was a nonunion 
the distal phalanx causing

of the right fifth toe through 
inversion and enlargement of the

tip which was tender v;hen bumped. He recommended amputation
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through the area of nonunion which would eliminate claimant's 
problem. He recommended the surgery on an elective basis but 
because this was the time of. year v/hen claimant was not 
required to do heavy duty work it would be better for him to 
have the operation at the present time to enable him to 
return to work sooner.

On November 1, 1979 the Fund forwarded the request from 
claimant to the Board together with all of the materials 
relating to the 1972 injury which it had in its file.
Inasmuch as claimant’s aggravation rights had expired, the 
Fund stated that it would not oppose the reopening of the 
claim, for the recommended surgery if the Board chose to 
exercise its own motion jurisdiction and reopen the claim.

The Board feels that the medical evidence justifies a 
reopening of the claim for the proposed surgery. Therefore, 
claim.ant's. claim for an industrial injury sustained on duly 
31, 1972 should be referred to the Fund to be accepted and 
for the payment of compensation to commence on the date 
claimant enters the hospital for the surgery proposed by Dr. 
Harding and until the claim is again closed-pursuant to ORS
656.278, less time worked.

IT IS SO ORDERED.

WCB CASE NO. 78-9392 November 29, 1979

DONALD G. FISHER, CLAIMANT 
Richard A. Carlson,, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviev/ed by Board Members Wilson and Phillips. -

Claimant seeks review by the Board of the Referee's 
order which granted him 256° for 80% unscheduled disabilily, • 
an increase of 144° over and above the total of the awards ■ 
granted claimant by the Determination Order, dated January 
16, 1978, and the Second Determination Order, dated November' 
16, 1978.

Claimant, at the tim.e of his injury, was a 52-year-old - ' 
feeder operator who injured his lower back while pulling a 
rock out of the jaw of a rock crusher w'hich he v;as feeding.'-'-- 
The injury was diagnosed as an acute lov;er back strain .•*-The-=- 
injury occurred on Jajiuary 4, 1977 and the following day 
claimant was seen by Dr. Moore, a chiropractic physician,
who prescribed chiropractic manipulation and Dhysiotherapy-P'-'"-

f bnuei
'riaf.b end

' . noidvv cir
#

-272-



#
On j£inuary 14, 1977 claimant was hos 

Lautcnbach to whom he had been referred b 
chiropractic physician, v/Iio had also trea 
CJ.aimant was placed, in pelvic traction wi 
and given muscle relaxants and analgesics 
consultation with Dr. Teal, on January 19 
by a lumbar myelogram which indicated no 
ity in the lumbar subarachnoid space. Cl 
from the' hospital on January 28 , 1977.

jDr. Lautenbach continued to treat cl 
,.^d hospitalized him between February 26, 
1977 because of claimant's complaints of 
with radiation to the left leg.

pitalized by Dr. 
y Dr. Howard,, a 
ted claiman f:. 
th l\eat on the back 

An orthopedic 
, 1977, was followed 
sign! fica'nt abnorma.l- 
ainiant was discharged

aimant conse rvatively 
1977 and March 8, 

lower back pain

m

m

In March 1977 claimant came under the care of Dr. 
McKillop who advised the;Fund on March 28, 1977 that he was 
to be considered as claimant's treating physician. tri April 
11 , 1977 Dr. McKillop placed claimant in Good Samari.tan 
Hospital. On April 18, 1'977 Dr. Mason, a neurosurgeon to 
whom claimant had been referred by Dr, McKillop, reported 
that claimant. probably had nerve root irritation sec(;ndary
to lumbar spondylosis or herniated intervertebral disc.

On May 12, 1977 a lumbar laminectomy L4-5 bilateral was 
performed by Dr,. Mason. pPost-operatively, claimant did wel.l 
and there were no•complications; claimant was discharged 
from the hospital approximately 10 days after the surgery 
and was in satisfactory condition.

Dr. McKillop reported on September 1, 1977 that claimant 
had been examined by him and that claimant had reached a 
stationary.level and that no further treatment was recommended. 
He stated that he could see no likelihood that claimant 
would ever return to his '.previous work' as an operator of a 
rock crusher; that he v/ould not be able to go back to any 
heavy, strenuous work whilch .required repeated lifting and 
bending. Dr. McKillop felt that because of claimant's 7th 
grade'‘ education and limited vocational background he would 
not be a good candidate for vocational retraining and suggesfed 
the claim be closed in the near future. . He found claimaiit 
had permanent partial disability to a. moderate degree super
imposed upon his degenerative joint disease. He suggested
that claimant obtain, if 
job.

possible,' soKie lighter sedentary

The Field Services Division of the Workers' Compensation 
Department closed its file on claimant because neither 
placement action nor referral to the Vocational Rehabilitation 
Division appeared to be feasible inasmuch as claimant, in 
their opinion, had marketable skills.
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On January 16, 1978 the first Oetermination Order 
awarded claimant 64° for 20% unscheduled low back disability.

On January 24, 1978 Dr, Stevens examined claimant. He 
appeared somewhat skeptical that claimant had residual 
radiculopathy but felt that the situatJ.on was sucK that ati 
EMG,_ would be quite helpful. At that time claimant was wea.rinq 
a back brace part of tlie time but he did not have it on when 
Dr. Stevens examined him. Dr. Stevens thought that the back

m

brace might be a satisfactory approach to his back pain. Hr 
also felt that claimant did not have the capability t-.o be 
-.retrained either mentally or because of his age. He believed 
sending claimant to the Pain Center because of his narcotics 
problem would be worth considering.

Dr. Fax examined claimant on June 17, 1978 and felt 
that claimant might have spinal stenosis. Ho advisecJ claimant 
that if he did- have spinal stenosis a decompressive total 
laminectomy would possibly give him some relief. Prior to 
the surgery Dr. Fax recommended a myelogram. One was taken 
and Dr. Stolzberg expressed his opinion that claimant’s gait 
impairment was not due to claimant’s weakness but to pain 
and other functional factors and unless the weakness and 
atrophy become progressive he did not believe that further 
surgical management should be considered at that time.

On July 20, 1978 a Stipulated Order was approved which 
stated that claimant was not, at that time, medically station
ary and that the carrier would pay claimant compensation for 
temporary total disability from June 9, 1978 until such time 
as claimant becomes medically stationary.

On August 17, 1978 Dr. Fax, in a chart note, indicated 
that he had nothing more to offer claimant; he felt that the 
carrier would probably need to purchase an electronic counter 
stimulator for him and that he would need to continue receiv
ing traction treatment. He felt that any closing examination 
should be by the treating orthopedist. Dr. McKillop.

On August 25, 1978 claimant was examined by Dr. Noall 
and Dr. Staver, both orthopedic surgeons, and Dr. Rich, a 
neurologist, at the Orthopaedic Consultants. It was their 
opinion that claimanr's condition was medically stationary 
and that his claim could be closed. They recommended no * 
further treatment. Claimant could not return to his same 
occupation even with limitations, however, he could return 
to other occupations limited to light or sedentary work.
They believed he might benefit from job assistance and 
recommended a psychological examination for documentation of 
the functional problem which they perceived during their 
examination of claimant. They rated the impairment of the 
low back at the time of the examination and as due to the 
injury to be in the moderate category.

m
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Dr. Saunders statedpiG was
final diagnoses made by i:ho pane.... .... .... .... ....
Consultants. He stated that claimant's symptoms hcivr; tai 
exceeded objective findings but that the patient has a real

in total agreeine/it with the 
1 ot physicians at 01:Idiopaodic

disease. Dr. Fax and Dr; McKillbp also agreed with the 
findings made by the .three physicians at the Orthopaedj.c 
•Consultants. However,Df. McKillop noted in his concurrence 
that claimant had been a<^itted to Good Samaritan Hospital 
on September 25, 1978 because of | acute exacerbation of his 
back and leg pain and had' been seen by Dr. Mason. An electro- 
myelogram was done and cllaimant appeared to be somewhat 
better and should be allowed to return home on September 27.
Dr, McKillop felt that the claim

On October 13, 1978

might then be closed.

Dr. Maltby, a psychiatrist, inter
viewed claimant and concluded that claimant had "... 
Conversion (Compensation); Neurosis aggravating and prolonging 
a back strain and the usual sequelae of back surgery. " His 
diagnosis was based on a lack of|objective physical findings 
in the presence of other findings typical of functional 
illness which originally ^were discovered by the physicians 
at the Orthopaedic Consultants. Dr. Maltby felt that claimant 
has a subconscious psychological|need to become disabled and 
has a lack of concern about his disability; he felt there 
was a secondary gain •’present in the form of compensation 
payments which were very 'close to claimant's take-home pay.
In his opinion, claimant ,was not |motivated for rehabilitation, 
.but he did concede that there v;as almost no chance that 
claimant would be able to|' return | to any form of heavy labor 
and that claimant had no skills and very little education.

Both Dr. McKillop and Dr. Saunders agreed with Dr. 
Maltby's findings and conclusions..However, Dr. McKillop 
stated that claimant has Jclegenerative arthritis and his 
industrial injury aggravated it to a certain extent. He 
felt there was probably no medication likely to help and 
that the claim should be closed as soon as possible. He 
said it was doubtful claimant would return to any type of 
Work. !'

On November 16, 1978 1 the Second D’etermination Order granted claimant additional compensation for temporary total 
disability and an additional award of compensation equal to 
48° for 15% unscheduled low back jdisability, giving cioiinant 
a total of 112° for. 35% of, the maxim.um allowable by statute 
for unscheduled disability.
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On January 30, 1979 Dr. S Lolzbo ry saw claimant: dr..) v/as 
coruplainincj about back and ley problems. Ho stated tliat )ie 
believed claimant had a chronic, t i:a iinia i:ic , post-ope ra i:ive 
back syndrome. He did not think tViat this v;as a conu'iti<.>n 
that further surgery would help. In his opinion v;hat happens 
in the future is largely up to claimant himself. Ho needs 
to lose weight and he iieeds to beg.i.n exercising to rclurn to 
a physical condition which v;ill enable him to undertake 
useful activities without relapses of increased pain after 
such activities.

m

■ . . Claimant, at the time of tlie hearing, was 55 years old 
although he appeared older, he has a ninth grade education 
and has had no special training. He iiad worked eicjhl. months 
on the rock crusher -prior to his .i.njury and his prcv.ious 
work background consisted of woi'ki.ng in limber yards as a 
manager, foreman, truck driver and yardman. Practically ail 
of his work has required some physical labor and claimant 
has never held down a desk job nor done any other sedentary 
type of employment.

The Referee found that the clear weight of: the medi<.:aj. 
evidence supported a conclusion that claimant was physically 
unable to return to any previous employment reegardicss of 
functional overJ.ay. His work in the future would be limited 
to sedentary and perhaps some light type employment. Consider
ing his age and education, the Referee found it would be 
most difficult for claimant ho become regularly employed, 
however, claimant's motivation left much to be desired and 
there was medical evidence that claimant could improve his 
physical condition by weight loss and through exercise. He 
concluded that claimant had lost most of his wag;e earning 
capacity as a result of his industrial, injury but ho had 
failed to prove that he is permanently and totally disabled.

He found claimant was entitled, to be compensated for 
his loss of wage earning capacity by an award equal to 80-S 
of the maximum allowable by the statute for unschedu.iod 
permanent partial di.sability. At the time of the hearing 
claimant had received 112^, the Referee increased that award 
by 144"^ giving claimant a total of 256° which represents 
80%. '

The Board, on cle novo review, agrees with the findings 
and conclusions reached by the Referee.

ORDER

The order of the Referee, dated May 8, 1979, is affirmed.

#
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WCB CASE NO. 79-710, November 29, 1979
THOMAS LEATON, CLAIMANT 
John DeWenter, Claimant's Atty.SAIF, Legal Services, Defense Attly.
Request for Review by the.SAIF 
Cross-request by Claimant

Reviewed by Board Members Wilson, Phillips and McCallister
The State Accident Insurance

the.Referee's order which 
of $360,00 per month from

Fund seeks Board review of 
it to pay claimant the sumordered

August 5, 1973 to the date of the 'hearing and $360.00 per month for| similar services performed 
by claimant's wife that willl be required in the future. An 
attorney's fee was assessed equal| to $900 and also a r:ee equal 
to 25% of the increased compensation up to $2,000. Cl.^imant
cross-appeals, contending 
not adequate.

the amount granted him per month, was

The majority of the Board, after de novo review, affirms 
and adopts the Opinion and Order of the Referee, a copy of 
which is attached hereto and, by this reference, is made a 
part hereof.

ORDER

The order of the Referee, datied May 15, 1979, is 
affirmed.

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services
view in the amount of $350;, payable by the Fund.

in connection with this Board re-
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Board Member McCallister dissen-tS fellOV^Si

The facts in this case clearly establish that claim
ant's wife does do some extra laundry, housework, and has 
had to take over the running of the family affairs. Likewise 
the evidence is clear that she works 25-30 plus hours per 
week during which time claimant is left at home a].one. It 
is obvious claimant's wife would like to remain nt home to 
care for claimant if she were paid to do so. Claimant's wife 
is not a nurse nor is she a licensed homemaker. The evidence 
indicates that claimant would be better off in some sort of 
structured day care facility. Johnnye Schlich's testimony 
as to the needs of claimant is of little assistance. Her 
:opinion as to the needs of claimant, she admitted, would 
have to be modified based on the testimony she heard at the 
hearing. The evidence indicates claimant is able to dress 
himself, handle buttons, zippers and ties his shoes. . Claim
ant has difficulty remembering to eat or perform certain 
personal hygiene activities. However, he can remain at home 
for long periods of time unsupervised and performs various • 
activities. It is the opinoin of this writer that claim
ant's wife does do additional household work, but that it is 
not any different from her normal household work. The 
wife's duties are not those that a hired nurse would have to 
do. Therefore, I would reverse the R^eree's order.

m

WCB CASE NO. 77-7797 November 29, 1979
ROBERT R. LEWANSKI, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Order On Review

On October 9, 1979 the.Board issued its Order on Review 
in the above entitled matter affirming and adopting the 
Opinion and Order of the Referee, dated February 28, 1979.
The Referee had concluded that claimant failed to establish 
good cause for filing his request for hearing subsequent to 
the 60th day after the denial and denied the relief requested 
by claimant because of the untimely request.

m

On November 1, 1979 the Board received a letter from 
claimant requesting it to reconsider its Order on Review. 
Claimant had been represented by counsel at the hearing but 
represented himself on Board review. Inasmuch as claimant 
had only until November 8 within which to petition judicial 
review by the Court of Appeals of the Board's order, the 
Board concluded that this order should be 'set aside and held 
for naught to allow the Board adequate time to reconsider 
the matter. #
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. An order setting ast:le the Order on Review pending 
reconsideration was entered on November 6, 1979; said order 
stated that after reconsideration the Board would either issue an amended Order onj Review|or republish its former 
Order on Review and the date of said order would be the'
commencement date from which the 
to seek judicial review.

The Board has again reviewed the entire- matter and

parties would have a right

in claimant's request to 
Therefore, the Board’s 
1979, should be reaffirmed

concludes that there is no merit 
reconsider its Order on Review.
-Order on Review, dated October 9,
and republished with appeal rightfs to run from the date of 
-this order.

IT IS SO ORDERED.

WCB CASE NO. 78-5414 November 29, 1979
CLEO OLP, CLAIMANT 
Welch, Brunn, Green, & Caruso,

Claimant’s Attys.
SAIF, Legal Services, Defense Atby.
Request for Review by the SAIF

Reviewed by Board Members Wilson, Phillips and McCal- 
lister.

The State Accident Insurance Fund seeks review by the Board of the order, of the|| Referee which reversed its partial 
denial and remanded claimant's claim for right shoulder disability to it for acceptance andjgranted claimant's attorney 
$500 attorney's fee payable-by the Fund,

Claimant was employed as a motel maid by Portage Inn 
Motel and alleged on March 26, 1976 she injured her left leg 
and right shoulder when she fell in the motel bathroom.
Her claim was originally accepted as a non-disabling injury.

Claimant testified 1< 
onto her back in the same

days later she slipped and fell 
room.

• The initial examination revealed a bruise on the upper 
left thigh with claimant complaining. of pain .into the left 
hip and down to her toes.

On April 16, 1976 Dr. D'Souza diagnosed contusion of the
left upper thigh. Claimant gave 
her leg and elbow.
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In April the following year a chart note in evidence 
indicates three weeks ago claimant developed pain in the 
right trapezius muscle. The doctor felt claimant might have 
myofascitis.

m
A chart Jiote, dated May 4, 1977, j.ndicates claimant's 

complaints were pain in the neck radiating to her ear and 
over the chest. Claimant said she fell landing on her back.

On July 19, 1977 Dr. Schwartz examined and reported 
neck, right shoulder, arm and chest pain for five months. 
Claimant told him she fell twice at the motel over a year 
ago and 'fell once in‘a bathtub and injured her stenoclavi- 
cular joint but after several days she got over the pain, 
however, seven months later the pain increased. The diag
nosis was myofascitis right arm.

On April 18, 1978 Dr. Heusch diagnosed chronic adliesive 
capsulitis right glenohumeral joint. On April 26 claimant 
gave Dr. Heusch the history of the bathtub incident.

On June .2 , 1978 the Fund issued its partial denial denying 
responsibility for the shoulder problem.

Dr. Heusch reported on February 19, 1979 that the history 
given to him by claimant was quite straightforward about her 
injuring her shoulder on March 26, 1976. Medically speaking, it 
was very feasible and probable that the fall caused the shoulder 
injury.

The Referee found Dr. Heusch's opinion was uncontradicted 
in the record and the claimant had established a prima facie 
case and carried her burden of proving the right shoulder 
condition was related to the March 26, 1976 industrial injury.
He remanded the claim for acceptance.

‘The majority of the Board, on de novo review, would re
verse the Referee's order. No mention is made in the medical 
reports of any right shoulder complaints until some 13 months 
after the industrial injury. Further, the initial diagnosis 
was only contusion to the upper thigh.

Therefore, the majority of the Board concludes claimant 
did not carry her burden of proof. Dr. Heusch's opinion does 
not carry much weight since he had not examined the claimant 
until two years after this injury and would be purely specula
tion on his part.

ORDER

The order of the Referee, dated June 25, 1979, is re
versed.

The Fund's denial, dated June 2, 1978, is affirmed.
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Chairman M. Keibh Wilson dissents as toliows:

The Opinion and Order of the Referee should be affirmed and'adppt^^ by the DOQrd,
The Referee's statement summarizes both the le<;jal and 

medical questions involved in this case, and is as follows

'Defendant's [Fund] letter of partial denial
appears, -to ha-ve.-issued without any medical

of Injury and the 
are not as com
be desired; hov/ever,

m

docunientation . The Report 
subsequent medical reports 
plete and precise as might
they are sufficient to establish a prirna facie 
case, which, being unrebu ttled , establishes 
claimant’s burden of proving the compensabil
ity of the foregoing condi t-ion . "

I cannot agree that the unrebutted medical opinion i>f 
Dr. Heusch can be brushed aside |as being "puircly speculative". 
This is the only medical evidence in the record which deals 
with causation of the claimant's shoulder problem, and is 
entitled to full weight in the absence of contrary evidence.
The lay testimony also stands uhrebutted, is believable and 
entitled to full weight.

The burden of the claimant in this case was to establish 
the compensability of her should'er condition by a preponderance 
of the evidence. Since no contrary evidence, either lay or 
medical, was introduced by the Fund, it is clear that her bur
den has been met.

m
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MAXINE E. SHAW, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer

WCB CASE NO. 78-1310 November 29, 1979

#

Reviewed by Board Members Wilson and Phillips.
The employer seeks review by the Board of the order 

of the Referee which -granted claimant compensation for 
.permanent total disability effective September 25, 1978.

Cl^imsnt, 60 y631?2 age at the time of the hearing, 
was employed by Portland Laundry Company as a dry cleaner/ 
presser. Claimant had been employed in this occupation for 
some 30 years. On December 5, 1977 she filed a claim for 
phlebitis of both legs from standing on her feet for years. 
Claimant had prior problems of phlebitis of the left leg 
in -1957,

On November 1, 1977 claimant had a right lower venogram 
and some varicosities were noted on the medial aspect of 
the mid-calf.

On December 5, 1977 Dr. Field diagnosed phlebitis? 
claimant's condition was medically stationary but claimant 
was precluded from her regular occupation.

Dr. Field's report of December 22 indicated claimant came 
to his office on September 21, 1977 with a painful and swollen 
right leg. He hospitalized her in late October and treated 
her with anticoagulants and hot packs and released her with 
elastic stockings. He opined that claimant's condition was 
related to her work.

Claimant was examined by the Orthopaedic Consultants 
on January 7, 1978. They diagnosed thrombophlebitis right
thigh and left leg by history, varicose veins bilaterally, 
and chronic obesity. The physicians felt there was no evi
dence of a neurological or orthopedic condition to be found. 
They recommended claimant be examined by a vascular surgeon.

m

Dr. Hampton, an internist, examined claimant on Jan
uary 13, 1978. He reported that with the exception of obes
ity and varicose veins the examination was normal. In his 
opinion claimant had had three episodes of phlebitis in the 
past but had none at that time. Claimant did have venous 
insufficiency of both legs which was symptomatic and which 
was aggravated by her obesity. He felt that standing or 
sitting for prolonged periods would have an adverse affect 
also. #
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10, 1978 Dr.On February 
ton's report and., on February 2 8 
of the Orthopaedic Consultants.

Field concurred with Dr. Hamp- 
le concurred with the report

On March 7, 1978 Dr. Field indicated claimant was now 
fully, ambulatory. Claim.ant coulld be employed in a job not 
requiring.standing on her feet for long periods of time.

In May 1978 Dr. Field reported claimant's condition was
now stable.

Claimant was enrolled at the Disability Prevention Center 
in July 1978. Dr. Azavedo reported that while so enrolled 
claimant had no phlebitis and was medically stationary.

Dr. Ellerby became claimant's treating physician in 
July 1978 as Dr. Field retired in June. In August 1978 he 
recommended vocational rehabilitation for her. In September 
he reported claimant had a prominent hiatal hernia. Claim
ant told him she saw the vocational people and no retraining 
was mentioned. Dr. Ellerby urged her to lose weight.

On February 14, 1979 Dr. Ellerby wrote the carrier that 
claimant’s phlebitis had not worsened and was stationary but 
claimant did now have a problem of bursitis right shoulder.

On May 18, 1979 claimant hac 
showed no evidence of phlebitis.

a left leg venogram which 
but only varicose veins.

Dr. Ellerby was deposed and he testified that claimant 
did now have some permanent limitations from her phlebitis. 
She could not stand for prolonged periods of time and was 
precluded from her regular occupation. He further testified 
claimant’s condition had not worsened and that he had urged, 
as had other doctors, that claimant lose weight. Her obesity was aggravating her condi|tion. He felt claimant 
should be retrained for light work.

last 20 years testified 
seamstress right now

Claimant’s employer for the 
at the hearing. He said he had a 
working for him who was not working out. Claimant had been a seamstress in the past and| had done some of this 
work while employed by him. He testified this job was 
sitting and standing and running a sewing, machine. He would make allowances for claimanjt's problem.

Claimant testified she had tried housekeeping and
could do. She also 
Fishes for two months,

babysittihg, neither of which she 
did volunteer work for Loaves and
1-1/2 hours per day, three days per week, but couldn't stand getting in and out of a carl Claimant also testi
fied she went to Hawaii for a week in November 1978.She has not sought any employmentl
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The Referee found claimant had noL proven any O'jqrava- 
tion of he;r condition and, therefore, the carrier h<ad 
properly processed the claim. He further found claimant 
.could not be gainfully employed and granted her a permanent 
total disability award.

The Board, on de novo review, finds that the medical 
evidence indicates claimant is capable of performing light 
employment. However, the Board finds that the claimant 
is precluded from a large portion of the labor market con
sidering the physical limitations arising from her claim, and 
in view of her age, education and past work experience, her 
loss of wage earning capacity is substantial. Claimant, 
however, has sought-no employment or retraining assistance. 
The Board concludes that claimant would be adequately compen
sated by an award of 240° for 70% unscheduled disability.

ORDER

m

fied.
.The order of the Referee, dated June 27, 1979, is modi-

Claimant is hereby granted an award of 240° for 70% 
unscheduled disability. This award is in lieu of the award 
granted by the Referee's order which, in all other respects, 
is affirmed.

WCB CASE NO. 78-9406 November 29, 1979

CINDY L. THOUVENEL, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviev/ed by Board Members Wilson and Phillips.

The claim.ant seeks review b^'^ the Board of the order of 
the Referee which affirmed the State Accident Insurance 
Fund's denial of compensability of her claim.

Claimant was employed by Douglas Community Hospital as 
a housekeeper and she alleges on September 25', 1978 at 
around 2:00 p.m. (her shift commenced at 7:00 a.m.)’ 
tried to lift the mattress frame on a bed so she coiiltl clean 
underneath it and heard a snap in her back. She test.ified 
she became weak and dizzy. She made her way out inl.o the 
hallway and grabbed onto a handrail. The claimant testified 
a nurse came over to her and she told the nurse she was 
dizzy and had hurt her back and had pain into the right leg. 
Another nurse came along, a wheelchair was provided and a 
nurse wheeled claimant to the emergency room,
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Mrs. Tarrant, an IiPN, testified that she was com.i.nci down 
the hall and saw claimant holdinq onto the handrail and she 
looked shakey and white. Mrs. Tarrant testified claimant 
told her she v/as dizzy and had been home ill the day before.

■ Another nurse, Mrs. Withers, an RW, testified that 
she was also present and heard cliaimant say she head been off 
with the flu. '

Mrs. Dill, another RN, testified she was the one who 
brought the wheelchair and took claimant to the enierc/cncy 
room. When she first saw claimant she was slumped ovei: half kneeling on the floor. She |testified she lett eJaimant 
in the emergency room but returned later to see her aiid 
claimant told her she had had x-rays and that her back hurt.

Mrs. O'Neal, the LPN who worked in the emernency room, 
testified that when she saw claimant she was hunched over 
and said nothing at all to her. Mrs. O'Neal got the historyfrom Mrs. Dill. She testified th'e 
gency room to talk to claimant was

first person in the emer- 
the doctor.

The claimant's husband testified claimant had not been ill the day before; that he callejd in for her and said she 
would not be in for personal reasons.

The initial examination in the emergency room was 
performed by Dr. Davis and he reported a back examination
revealed tenderness over the L5-S 
2. Claimant had moderate amount 
diagnosis was low back strain.

1 junction and over Li and 
of muscle spasms and his

Another medical report has no doctor's signature and diagnosis was acute lumbar strainj on' the right. Claimant 
had tenderness in the paravertebral musculature and straight 
leg raising was positive.

In October 1978 claimant commenced treating with Dr. 
Woolpert and she gave him the history of the episode at 
work oh September 25, 1978.

The Fund paid claimant compensation for temporary total 
disability until it issued its denial of compensability on 
November 17, 1978.

The Referee found that he had difficulty with claimant’s 
credibility and felt she had therefore failed in her burden 
of proving a compensable injury arising out of her employment 
and. affirmed the Fund's denial. He found no basis for assess
ing penalties or attorney's fees.

The Board, on de novo review, would reverse the Referee's conclusion. The Board finds thatjthe evidence indicates 
claimant worked seven hours before this incident with no 
sign of any difficulty. The evidence further indicates that
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when found in t!ie hallway c.laimant was obviously in distress. 
Upon examination in the emergency room Dr. Davis found ob
jective clinical evidence, muscle spasms, upon which to base 
his diagnosis.

The Board concludes claimant has carried her burden of 
proof and the Fund's denial must be reversed.

1
ORDER

The order of the Referee, dated June 12, 1979, is reversed

Claimant's claim is hereby remanded to the Fund for ac
ceptance and the payment of compensation as required by law 
until closure is authorized pursuant to ORS 656.268.

Claimant's attorney is hereby granted as a reasonable at
torney's fee for his services at the hearing and at Board re
view, the sum "of $1,000, payable by -the Fund.

#

WCB CASE NO. 78-4829
DOROTHY M. HORNER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Keith D. Skelton, Employer's Atty. 
Request for Review by Employer

November 30, 1-979

#

Reviewed by Board Members Wilson and McCallister.
The employer seeks review by the Board of the Opinion 

and Order on Reconsideration of the Referee which granted 
claimant an award of 144® for 45% unscheduled disability.

Claimant, now 40 years of. age, was employed by Lebanon 
Community Hospital, as a nurse assistant and on March 2, 1976 
she injured her back pulling a patient up in bed. Along 
with back pain claimant began having right leg pain.

Dr. Seddon, on March 18, 1976, diagnosed possible right 
deep thrombophlebitis. Dr. Lohr diagnosed back strain with 
muscle spasms. Dr. Lohr wanted claimant to try returning to 
to work on April 2, 1976.

Claim.ant was examined by Dr. Melgard who reported on 
May *14, 1976 that he felt claimant had a probable pars inter- 
articularis defect. He subsequently ordered a lumbosacral 
corset for her. X-rays at that time revealed a unilateral 
spondylosis. m
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Dr. Anderson found claimant’s condition medically stationary on August 11, 1976 with jphysical impairment related 
to pain but there was no evidence of nerve damage.

Claimant was enrolled at the Disability Prevention Divi
sion on October 8, 1976 and Dr. |Van Osdel reported that claimant's 
complaints were almost constant 'backache and numbness with tingling down'both legs. The dilagnosis was strain, chronic 
lumbar muscles and ligaments superimposed on pars defect at 
L5. '

• Dr. Means, performed a psychological evaluation which revealed claimant had an averagej IQ with very high interest 
in the clerical field which she qualifies for. The vocational 
team's concensus was that claimant be referred to vocational 
rehabilitation for retraining.

Dr. Van Osdel, in his discharge report, indicated claim
ant could not return to her regular job. She was capable 
of performing medium work with limitations of no lifting over
50 pounds, not repetitively over 
bending, stooping or twisting.

20 pounds, no repetitive

On January 17, 1977 Dr. Lohr reported claimant was medically 
stationary.

In January 1977 Vocational Rehabilitation sent claimant
to school in an authorized program to learn general office

GED. Claimant testified she 
year she had was not enough

skills and: claimant obtained her 
needed more schooling as the one 
•for, her deficiencies. Claimant was quite weak in spelling and 
flunked filing. However, Vocational Rehabilitation would not 
grant her further training. Schooling ended in March 1978.

A Determination Order of June 14, 1978 aranted claimant
compensation for temporary total 
1978 and an award of 48° for 15%

disability through May 14, 
unscheduled disability.

; •• 1' Claimant has a 10th grade education from California 
schools with past work experience weighing cotton trailers, 
farm labor and nurses* aide.
1 Since school claimant has applied for only one reception' 
ist!jcb which she did not, get. She has her name in with the employment office. Claimant sell|s Avon products but only 
earns about $80 a month.

The Referee found claimant had already limited work al
ternatives- prior to this injury and has now been further 
diminished job prospective wise by the injury and granted her 
an award of 144° for 45% unscheduled disability.
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The Board, on de novo review, finds that the evidence 
of record indicates claimant has had no hospitalization, no 
surgeries and takes no pain medication. Claimant is, however, 
precluded from her regular occupation or any occupation that 
requires the use of her back.

m

The Board finds claimant would be adequately compen
sated for her loss of wage earning capacity by■an award of 
112° for 35% unscheduled disability.

The Board finds a complete failure on the part of Vo
cational Rehabilitation Division and the Field Services 
Division to properly place and direct this claimant in a 
program. Claimant was and is well motivated to pursue an 
appropriate program that would assist her in becom.ing regu
larly and gainfully employed.

The Board requests that the Field Services Division 
contact this claimant and make an effort to assist her in 
job placement services or whatever retraining is necessary 
to restore her to a position of gainful employment.

ORDER

The Opinion and Order on Reconsideration of the Referee, 
dated May 30, 1979, is modified.

Claimant is hereby granted compensation equal to 112° 
for 35% unscheduled disability. This award is in lieu of the 
award granted by the Referee* s order which -in all other respects 
is affimned.

#
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November 30, 1979

WILLIAM HURD, CLAIMANT 
Allan H. Coons, Claimant's Atty. 
Velure & Heysell, Employer's Attys. 
Request for Review by Employer 
Cross-request by Claimant

WCB CASE NO. 77-7872

Reviewed by Board Members Wilson and Phillips.

The employer seeks Board review of the Referee's order 
which remanded to it claimant's claim to be accepted vnd for 
the payment of compensation from November 9, 1977 until 
closure is authorized pursuant to| ORS 656.268. The culaiinant 
cross-requested Board review contending that his' atto'rney's 
fee should be allowed in the amount set by the Referee but 
should be paid directly by the carrier rather than v;i thheld 
from the claimant's compensation; | also, penalties equal to 
25% of the time loss accrued between November 9, 1977 and
September 11, 1978 should be paid 
able delay in paying compensation.

by the carrier for unreason-

Claimant, 51 years of age at the time of the injury, 
was 'general manager for the employer. He suffered a compen
sable injury on August 24, -1974 when steel panels fell on 
him and injured his head, chest and left knee. He was taken 
to the emergency room and on the following day. Dr. Hoover 
found ho rib fractures or any damage to the heart or liings.
He referred claimant to Dr. Schroeder, an orthopedic physi
cian, who was claimant's principal treating physician from' 
October 16, 1974 to August 27, 19p6. Later, Dr. Schroeder 
referred claimant to Dr. Golden, a neurosurgeon, who became 
claimant's treating physician after September 1976.

An arthrogram performed on October 30, 1974 revealed' 
extensive tear of the left mediall meniscus. A medial nteniscec- 
tomy was done on December 15-, 197^. Claimant returned to .
work three days later but continued to have knee problems /, .

with activity. ' On June 3, 1975 Dr. Schroeder found a “probable 
aggravation of a pre-existing chronic arthritic condition 
involving the medial compartment of the knee. He feli-that u..
claimant was medically stationary as of June 3 , 1975. 

February 16, 1975 and onClaimant returned to work on 
August 8, 1975 the first Determination Order awarded claimant^ 
compensation for temporary total disability from Aug us t:2 5 ; 
1974 through June 3, 1975, less time worked, and 15° for 10% 
loss of the left leg.
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Claimant was examined again by Dr. Schroeder in October 
1975. At that time he was complaining ot acute pain in bhe 
region of the left lateral neck, left shoulder and over the 
left posterior rhomboid area. Evidence indicated he had 
been doing some heavy lifting and apparently had aggravated 
his condition. Dr. Schroeder believed that it was aii acute 
muscular injury involving the cervical dorsal area; an . ,
aggravation of the pre-existing condition because it appeared 
that claimant never completely recovered from his- industrial 
injury. He anticipated additional residual disability in 
the future.

#

On.June 7, 1976 claimant appeared at the emergency .room 
of - Urhospita1 with severe left anterior chest pains in the 
region, of the third and fourth intercostal spaces. Dr. .• -
Schroeder examined him on June 16 and concluded that claimant 
hadgsustained a tear of the left medial meniscus as well as • 
disruption of the left costochondral junction of the third 
and fourth ribs as a result of his August 25, 1974 injury..
He. .belieyed that the discomfort in the left anterior chest, 
left neck, left shoulder, left posterior chest and, to some 
extent, the left arm were probably related to the August 25, 
1974 injury. Most of the residuals were secondary to muscular 
irritation but he anticipated continued chronic permanent 
residual, disability. He rated the impairment of the cervical, 
spine;.and associated structures and the left shoulder as 
mildj,... lie rated the left dorsal paraspinal region and the 
left-.r.anterior chest as mild to moderate and the left upper 
extremity and the left lower extremity as mild. He found 
claimant had two problem areas: (1) the left knee, and (2)
the -neck^^, . shoulder, left anterior chest and left arm.

On August 12, 1976 a Stipulated Order provided that the ■ 
claim, for unscheduled disability in the cervical spine., left 
shoulder’,' left dorsal paraspinal region and left anterior 
ch'est''would be accepted 'and claimant was allowed additi.onal 
compensation for temporary total disability and compensation 
equal'"'to' 80 ° for 25% unscheduled disability.

e.f d/-gl:r|',i ;the fall of 1976 Dr. .Schroeder referred claimant to 
Dr. Gol.den. He had concluded at that time that time loss 
shouldi.be paid from August 24 , 1976 to November 17 , 1976 but 
deferred to Dr. Golden.to make the final date determination.

r<Between August 1977 and September 1978 Dr. Schroeder 
and tC'laimant were engaged as partners in the operation of a 
zoorclaimant was the supervisor.

^ 0.1 -Oj

m
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On September 22, 1976 Dr. Go 
which indicated a disc herniation
spurring at C6-7. Back surgery was performed. Dr. Golden 
found claimant had an arthritic condition throughout his

den performed a myelogram 
at C4“5 and an osteophytic

Dr. Golden released claimant 
claimant was complaining

cervical spine. On April 1, 1977 
to work at the zoo. At that time
of headaches, pain in the left side of the neck, radiating 
into the subscapular region of the shoulder. Dr. Golden 
found that claimant v/as exhibiting symptoms which were 
chronic but not disabling and he considered claimant's 
condition to be stable and claimant to be able to return to 
some gainful employment.

On May 17, 1977 claimant was examined at the Orthopaedic 
Consultants. The diagnosis was post-cervical laminectomy 
with discectomy at C4-5 and residual symptoms at C5, chronic 
cervical strain, left parascapular muscle strain. Claimant's 
condition was considered stationary and it was felt that he 
could pursue his previous occupation with limitations on 
bending, lifting and over-stressful use of his arm'. However, 
other occupations were recommended. They rated the impairment 
of the neck, left shoulder and arm in the miIdly-moderate 
middle range due to the injury and the knee as mild middle 
range due to the injury.

Claimant was again seen by Dr. Golden on November 30, 
1977. His condition had improved,|however, another myelogram ' 
was performed because claimant was complaining of.pain 
sensations and tingling in the last two digits of the left
hand and pain with neck movement, 
different from previous ones. Dr.

These symptoms were 
Golden stated on August

25, 1978 that claimant was not stationary and couJ.d no*:- 
return to work involving manual type labor. Dr. Golden fe.l. t: 
that between September 1976 and April 1977 claimant was 
disabled from returning to his regular work. On April 12, 
1977 Dr. Golden felt he could return to his regular work but 
that he should not do any heavy lifting.

On November 9 , 1977 Dr. Golden again examined cla.i.'mant 
after he had been working intermittently for several■weeks. 
At that time Dr. Golden felt that|claimant again had a 
recurrence of his symptomatology and ■ that from November 1977 
until July 6, 1978 claimant had not been able to obtain 
regular employment.. It was his opinion that claimant had 
been continuously disabled since,November 9, 1977 although 
he was demonstrating some improvement and was still under 
his medical care.
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It was stipulated that there had been a continuing 
discussion between the claimant and the employer as to 
whether or not claimant was entitled to additional compensa
tion for temporary total disability over and above that 
awarded.by the Determination Order. It was also stipulated 
that no compensation for temporary total disability had been 
paid beyond the date stated on the Determination Order 
except pursuant to the stipulation whereby temporary total 
disability compensation was paid from September 11 through 
November 8, 1978.

The Referee found that Dr. Golden's report clearly 
indicated that claimant was not medically stable but had 
been continuously disabled since November 9, 1977 although 
the examination at the Orthopaedic Consultants on May 17,
1977' indicated claimant's condition was medically stcitlonary. 
The Referee found that Dr. Golden's deposition v/hich was • 
taken in NovemJaer 1978 indicated that claimant should not 
return to work involving manual labor and he placed restric
tions on prolonged sitting and standing and other limitations 
of movement.

The -Referee concluded that the .medical evidence of Dr.• . 
Golden sufficiently established claimant's contention that 
his claim should have been reopened as of November 9, 1977 
and remain open until closed pursuant to ORS 656.268.

The Board,- on de novo review, concurs with the findings 
cind conclusions reached by the Referee insofar as they app.l ; 
to claimant's request for additional compensation for tempor- 
cu:y total disability. The unrebutted testimony and reports 
of Dr. Golden, Dr. Hockey, Dr. Myers and Dr. Becker clearly 
establish that claimant has not been medicall.y stationary 
since November 9, 1977. The employer produced no evidence 
in support of its. position but only asked that the time 
loss, as previously awarded, be affirmed.

In claimant's cross-request for Board review, claimant 
stated that the carrier has refused to properly process his 
claim, has paid no compensation for time loss except for 
that short period of time pursuant.to the stipulati.on pre
viously referred to and that time loss was paid for the 
primary purpose of allowing the testimony of Drs. Schroeder 
and Golden to be taken. Furthermore, the carrier has not at 
any time entered a written acceptance or denial of the claim 
and as a result claimant has had to retain an attorney to 
proceed with his claim.
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The Board concludes that the carrier's actions constitute 
unreasonable refusal to pay compensation and also failure to 
accept or deny claimant's claim within 60. days after knowledge 
of said claim. The Referee did not see fit to assess penal
ties or award attorney's fees .payable by the carrier in his 
order; however, the Board finds that there is justification 
for assessing penalties based upon the failure of the carrier 
to properly process claimant's claim.

The Board further concludes that the attorney's fee 
which the' Referee awarded on a percentage basis to be paid 
out bf the compensation granted claimant should not be paid 
out of the compensation awarded claimant but should be paid 
to claimant's attorney by the carrier.

ORDER

The order of the Referee, dated April 23, 1979, is 
modified.

are directed to pay claimant 
25% of the teinpora.ry total

The employer and its carrier 
additional compensation equal to 
disability to claimant from November 9, 1977 to the date of 
the hearing, November 9, 1978, pursuant to the provisions of 
ORS 65 6.2 62 (8) .

Claimant’s attorney shall be 
attorney's fee for his services 
the hearing and on Board review 
by the employer and its carrier 
lieu of the award of attorney's 
order which in all other respects 
order is affirmed.

awarded as a reasonable 
both before the Referee at 
the sum of $2,250, payable 

I This attorney's fee is in 
fees granted by the Referee's 

not in conflict with this
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ARCHIE WHITMAN, CLAIMANT 
Robert S. Gardner, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Order On Review

WCB CASE NO. 78-1308 November 30, 1979 #

On Hay 24 , 1979 an Order ion Review was entered in the 
above entitled matter which affirmed the order of the Referee, 
dated October 26, 1978.

The Referee's Opinion and Order granted claimant an 
award for permanent total disability as of the date of his 
order and specified that the av/ard was ". . . in liei.i of any
previous award of permanent disability . . .".

Claimant had received compensation for permanent partial 
disability equal to $8,000 prior to the Referee's Opinion 
and Order; therefore, the wording of the Referee's order 
converted the "paid out" amount into an overpayment.

Both the Fund and claim.ant have requested that tlie 
Board reconsider its Order on Review and modify the Referee's 
Opinion and Order of October 26, 1978 by deleting from it 
the last sentence of the third paragraph of. page 18 thereof 
and substituting the following:

"This award supersedes any permanent partial 
disability award earlier granted and to the 
extent any such award has not been paid out 
of said award is cancelled as of the date of 
the Referee's Opinion and Order. Defendant 
shall not have any right to recover any pay
ments, in fact, made on said av;ard before the 
date 'of said Opinion and Order."

The Board, upon reconsideration, concludes that the 
Referee's Opinion and Order, dated October 26, 1978, should 
be corrected as stated above and its Order on Review, dated 
May 24, 1979, should affirm that order as corrected. .1 i\ a1 I 
other respects the Order on Review is reaffirmed and repub
lished.

IT IS SO ORDERED.

m
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HOWARD L. WILSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

WCB CASE NO. 78-4285 November 30, 1979

Reviewed by Board Members Wi 
lister.

Ison, Phillips, and McCal-

The S.tate Accident Insurance' Fund seeks Board review of 
the Referee's order which remanded claimant's heart claim to
it for’ acceptance and payment of 
entitled.

compensation to which he was

The majority of the Board, after de novo review, affirms
and adopts the Opinion and Order 
which is' attached hereto and, by 
part hereof.

ORDER

of the Referee, a copy of 
this reference, is made a

The order of the Referee > dated May 2., 1979, is affirmed.

Claimant's attorney is hereby granted a reasonable attor
ney '"s fee for his services in connection with this Board review 
in the amount.of $350, payable by the Fund.

Chairman Wilson dissents as follows :

the majority holding of theI- respectfully dissent from 
Board and find that the Opinion and Order of the Referee should 
be reversed and the denial of the' State Accident Insurance 
Fund of responsibility for the myocardial infarction suffered . 
by claimant, should be upheld,. The opinion of Dr. Kloster 
persuades me that the claimant's myocardial infarction was the 
result of natural progression of latheriosclerosis and that 
the work activity and stress conn'ected therewith was not a 
material contributing cause. The temporal relationship be
tween any job stress and the infarction is too remote, in my 
opinion, to establish medical causation.
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VELTON L. BRIDGES, CLAIMANT
SAIF, Legal Services., Defense Atty.
Own Motion Determination

SAIF CLAIM NO. TC 24692 December 5, 1979

Claimant sustained a compensable injury on June 8, 1966 
while sitting in a shovel cab where the tracks fell off a 
boulder, jerking him forward injuring his neck and left 
shoulder. This claim was first closed by a Determination 
Order, dated May 21, 1968, which awarded no permanent disa
bility. A Stipulation was entered on January 8, 1969 for 
further medical care and treatment with the claim to remain 
open until the condition again was determined to be medically 
stationary. A Second Determination Order dated October 16, 
1969 granted claimant an award of 29° partial loss of the 
left arm and 10° for unscheduled disability as compared to 
the loss of the arm by separation. Claimant's aggravation 
rights have now expired.

Claimant had sustained a back injury in 1953 and had 
received continuing medical care for it on an intermittent 
basis until the time of the 1966 injury. He received per
iodic injections of xylocaine and hydrocortone for his 
chronic left shoulder pain. Claimant underwent a facet 
rhizotomy in January 1973 and subsequently had a sympathec
tomy for the control of his back and leg pain. The injec
tions that 'claimant received, he reported, were helpful and 
made it possible for him to continue operating his restaurant

m
On January 23, 1979 the claimant underwent a neer 

acromioplasty which was performed by Dr. Edkhardt.
type

Claimant, after this surgery, returned to his business 
of operating or managing a backhoe business. He basically 
does supervisory work digging sewer pipe lines.

On October '29, 1979 Dr. Lav/rence Noall reported that 
claimant was stationary. He estimated that claimant's 
disability in his left shoulder was in the mild category and 
did not feel that any further treatment was indicated.

On November 5, 1979 the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on November 26, 
1979, recommended that the claimant be granted compensation 
for temporary total disability from January 22, 1979 through 
October 29, 1979, less time worked, and an award of compen
sation equal to 32° for 10% unscheduled disability of the 
left shoulder in addition to that previously granted.

The Board concurs.
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ORDER

Claimant is hereby granted compensation for temporary 
total disability from January 22, 1979 through October 29, 
1979, less time worked, and compensation equal to 32° for 
10% unscheduled left shoulder disability. These awards are 
in addition to any awards claimant has previously been 
granted.

WCB CASE NO. 77-7751 December 5, 1979

WALTER BROWN, CLAIMANT 
Pozzi, Wilson, Kahn, Atchison 

& O'Leary, Claimant's Attys. 
Cheney Sc Kelley, Employer's Attys. 
Own Motion Order

m

m

On February 2, 1979 claimant, by and through his attorney, 
requested'the Board to exercise its own motion jurisdiction 
and reopen the claim for an industrial injury sustained on 
September . 19, 1967. At the time of the injury claimant was 
employed by Balzer Machinery Company whose carrier was 
Industrial Indemnity Company. This claim was accepted and 
ultimately closed with an award equal to 320° for unscheduled 
disability. Brown vs. Balzer Machinery Company, 20 Or App 
14 4.

On July 29, 1974 claimant suffered another compensable 
injury while employed by the ABC Roofing Company, whose 
carrier was the State Accident Insurance Fund. This claim 
was first closed on May 10, 1976 with an award of 48° for 
15% unscheduled neck disability. Later the claim was reopened 
and again closed by a Determination Order, dated April 19,
1978, which granted claimant no additional compensation for 
permanent partial disability. Claimant requested a hearing 
on the adequacy of the Second Determination Order (WCB Case 
No. 77-7751).

Claimant's petition for own motion relief requested the 
Board to determine whether he was entitled to compensation 
for peimanent total disability for his injury of September 
19 , 1967 or for his injury of July 29,’ 1974 or for a combina
tion of the two injuries. Claimant requested that his request 
for own motion relief and his appeal from the Determination 
Order of■ April 19 , 1978 be heard on a consolidated basis.
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On March 23, 1979 Industrial Indemnity Company responded 
to claimant's petition for own motion relief, stating that 
claimant's condition was the result of a new independent 
injury sustained in 1974 and, therefore, the responsibility 
of the Fund. It opposed being joined as a party to any 
hearing on the merits of claimant's request for own motion 
relief.

The Board concluded that it would be in the interest of 
all parties concerned to consolidate for hearing the issues 
of claimant's entitlement to own motion relief and the 
adequacy of the Determination Order of April 19, 1978. 
Therefore, it referred claimant's request for own motion 
relief to its Hearings Division with instructions to take 
evidence and determine if claimant was entitled to further 
benefits under the Workers' Compensation Law and, if so, is ‘ 
the entitlement based upon the 1967 injury or the 1974 
injury or both injuries.

The Referee was instructed to furnish the Board with a 
transcript of the proceedings together with the Referee's 
recommendation on claimant's request for own motion relief 
and further instructed that if the evidence indicates that 
claimant's present condition was the result of his July 29, 
1974 injury with no relationship to the previous injury on 
September 19, 1967 to enter an appropriate order pursuant to 
ORS 656.289. This order was entered on April 9, 1979.

On August 9, 1979 a hearing was held.before Referee 
Gayle Gemmell who, based upon tlie evidence received at the 
hearing, found that claimant's present condition was the 
result of his July 24, 1974 injury and, according to the 
Board's directions, entered an Opinion and Order to that 
affect. Referee Gemmell, based 'upon the reasons set forth 
in her Opinion and Order, recommended that the Board not 
exercise its own motion jurisdiction with regard to claimant's 
injury of September 19, 1967.

The Board, having given consideration to the • transcript 
of the proceedings and the reasons which the Referee has set 
forth in her Opinion and Order, adopts the recommendation of 
the Referee with respect to claimant's' request to exercise 
its own motion jurisdiction and reopen the September 19,
1967 claim.

ORDER

Claimant's petition to the Board to invoke its own 
motion jurisdiction pursuant to ORS 656.278 and reopen 
claimant's claim for an industrial injury sustained on 
September 19, 1967 is hereby denied.
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m MARVIN D. CHAPMAN, CLAIMANT
Evohl F.-Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

SAIF CLAIM NO. NC 282160 December 5, 1979

#

On July 20, 1979 the Board entered its Own Motion Order 
in the above entitled matter which found the medical evidence 
was insufficient to support a reopening of claimant's claim 
for an industrial injury sustained on December 18, 1970 and 
denied claimant's request for own motion relief. Subsequently, 
a Motion to Reconsider was submitted on behalf of claimant 
which was denied because again there was insufficient medical 
support for the request.

On October 25, 1979 the Board received from claimant, 
by and through his attorney, another Motion for Reconsidera
tion. In support of this motion were medical.reports, one 
of which was a report from Dr. Edward Rosenbaum, dated July 
10, 1975, which stated: "... if his two disc operations 
. . were related to his industrial accident, then it would
be my opinion that the discs and the surgery they required, 
with the complications that ensued, would be aggravating 
factors in his condition of rheumatoid spondylitis."

Apparently, this July 10, 1975 report from Dr. Rosenbaum 
had never been submitted to the Board. There have been 
other reports from Dr. Rosenbaum, including one dated June 
13, 1979 in which he indicated that claimant was suffering 
an aggravation'of his condition and that his claim should be 
reopened.

The Fund was advised of the Motion for Reconsideration 
and the supportive medical evidence. On November 20, 1979 
it advised the Board that reconsideration was not warranted 
at the time as no new evidence had been submitted and it 
would oppose any own motion action on the basis that such 
action would constitute a review of the Board's Own Motion 
Order to which claimant had no right according to ORS 656.278(3

The Board, after reading the July 10, 1975 report from 
Dr. Rosenbaum, a report which it had never seen previously, 
concludes that there has been established a relationship 
between claimant's present condition and his industrial 
injury of December 18, 1970 and that the present condition 
represents a worsening thereof.

Insofar as the Fund's objection on the grounds that 
claimant has no right to ask the Board to reconsider its Own 
Motion Order, the Board concludes that if is not reconsidering 
its former motion but is, based upon new medical evidence, 
issuing a new Own- Motion Order pursuant to ORS 656.278. The 
exercise of own motion jurisdiction is discretionary with
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ORDER

Claimant's claim for an industrial injury sustained on 
December 18, 1970 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compensa
tion, as provided by law, commencing on June 13, 1979, the 
date claimant was examined by Dr. Rosenbaum, and until the 
claim is closed pursuant to the provisions of ORS 656.278.
The State Accident Insurance Fund is also directed to provide 
claimant with appropriate retraining ' in some field of employ
ment which does not require prolonged walking, standing, 
stooping or lifting.

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services in connection with this matter a sum 
equal to 25% of such compensation as claimant may receive 
for temporary total disability as a result of this order, 
payable out of compensation as paid, not to exceed a maximum 
of $750.

m

WCB CASE NO. 78-5805

AHMAD NOOR KOJAH, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Amended Order

December 5, 1979

On November 27, 1979 the Board entered its Order Dis
missing Claimant's Cross-Request for Board Review. It has 
been brought to the Board's attention that an error on page 
one should be corrected. ,In the last paragraph, line two, 
the word "claimant" should be changed to read "defendant".

The order, in all other respects, is affirmd.

IT IS SO ORDERED.

m
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CLARENCE LOVING, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own'Motion Order

CLAIM NO. 484784 December 5, 1979

Claimant was a 22-year-old chokerman working for Booth 
Kelly Lumber Company whose workers' compensation coverage 
was furnished by State Industrial Accident Commission, the 
predecessor of the State Accident Insurance Fund, when he 
suffered a broken left leg on Jcmuary 1, 1934. The claim 
was accepted, closed and claimant's aggravation rights have 
expired.

On March 30, 1979 claimant was seen by Dr. Streitz, an 
orthopedic surgeon, complaining of swelling and pain in his 
left knee. He advised Dr. Streitz -that he had injured himself 
45 years previously when he had caught his left knee between • 
two logs. Following the 1934 injury claimant had surgery 
which was performed by Dr. Ross in Eugene. IVo years later 
he returned to his same occupation and continued to work at 
that occupation until 1972 when he retired because he was 
unable to get in and out of the cab of his shovel machine.
In 1975 he saw Dr. Baker who drained the knee and gave 
claimant a shot of Cortisone. Since that time he has had to 
have the knee drained quite frequently.

Dr. Streitz requested that the Fund authorize him to 
perform a knee fusion which would give claimant a more . 
functional leg although he would have no knee motion. It 
was his opinion that claimant's problems at the present time 
were directly related to his 1934 industrial injury, and 
obviously represented a worsening of that condition.

The Fund authorized the surgery and paid Dr. Streitz's 
bill when it was submitted. Subsequently, claimant requested 
that the Fund pay him time loss benefits.

On November 28, 1979 the Fund advised the Board of 
claimant's request.and stated that inasmuch as claimant's 
aggravation rights had expired it was referring the matter 
to the Board to consider under its own motion jurisdiction.
The Fund stated it would not oppose a reopening of the claim 
if the Board saw justification therefor.

Based upon the medical reports which the Fund furnished 
the Board which indicate that on June 4, 1979 Dr. Streitz 
performed a total knee arthroplasty and plain, regular sized 
Coventry type anametric knee and pre-surgery chart notes 
from Dr. Streitz's office, concludes that claimant's claim 
should be reopened as of the date Dr. Streitz performed the 
surgery.
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ORDER

Claimant’s claim for an industrial injury suffered on 
January 1, 1934 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compensa
tion, as provided by law, commencing on June 4, 1979 and 
until the claim is, closed pursuant to the provisions of ORS
656.278.

WCB CASE NO. 77-5864 December 5, 1979

RAMON D. MATA, CLAIMANT 
William G. Purdy, Claimant's Atty. 
SAIF, Legal Services', Defense Atty 
Own Motion Determination

On August 4, 1978 the Board entered an Own Motion 
Determination in the above entitled matter which granted 
claimant an award of compensation for temporary total disabil
ity from October 25, 1977 through April 24, 1978.

On February 22, 1979 claimant, by and through his 
attorney, requested the Board to reconsider its Own Motion 
Determination. This request, as- subsequently amended, 
stated that the hearing on the above entitled matter which 
had been held before Referee William J. Foster on January 4, 
1978 was limited to the issue of claimant's rights to receive 
reimbursement for acupuncture treatment. The claimant and 
the Fund had agreed, by and through their respective attorneys, 
that the issue of claimant's right to receive additional 
compensation as a result of his aggravation claim was intended 
to be reserved by the parties until a later date. The request, 
as amended, contained a statement to the effect that the 
Fund agreed that the stipulation' entered into at the time of 
the hearing intended to reserve for further hearing the 
issue of compensability of claimant's claim for aggravation.

It appearing to the Board that both parties at their 
stipulation at the hearing intended that the claimant's 
request for a hearing on the propriety of the denial of his 
claim for aggravation should not be dismissed but merely 
deferred until a later date, remanded the above entitled 
matter to its Hearings Division pursuant to ORS 656.295(5).
The Order of Remand instructed the Hearings Division to set 
the matter down for hearing before Referee Foster to take 
evidence and make a determination on the compensability of 
claimant’s claim for aggravation.

m
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m On September 11, 1979 a hearing was held before Referee 
Foster on this issue and on November 21, 1979 his Opinion 
and Order was entered which found claimant had filed a valid 
aggravation claim which should be accepted by the State 
Accident Insurance Fund for the payment of compensation, as■ 
provided by law, until the claim was closed pursuant to the 
provisions of ORS 656.268.

Referee Foster furnished the Board a transcript of the 
proceedings at the hearing on September 11, 1979 and also 
his recommendation that the Board set aside its Own Motion'^ 
Determination entered on August 4, 1978 inasmuch as claimant!s 
claim for aggravation had been found to be valid.

The Board, after giving full consideration to the 
transcript of the proceedings. Referee Foster's Opinion and 
Order and his recommendation, concludes that its Own Motion 
Determination entered on August 4, 1978 in the above entitled 
matter should be set aside and held for naught.

IT IS SO ORDERED.

# WCB CASE NO. 77-7505 December 5, 1979

MARY MORRIS, CLAIMANT 
George Jenks, Claimant's Atty.
Souther, Spaulding,.Kinsey,
Williamson & Schwabe, Employer's Attys. 

Own Motion Order

Claimant had filed a claim for an alleged industrial 
injury sustained on June 20, 1977 while she was an employee 
of Portland Adventist Medical Center, whose carrier was 
Liberty Mutual Insurance Company. The carrier denied the 
claim on November 11, 1977, stating that claimant's most 
recent complaints and symptomatologies represented an aggrava
tion of a l968 industrial injury which claimant'had sustained 
while employed by Mt. St. Joseph's Nursing Home, whose 
carrier was the State Accident Insurance Fund.

Claimant requested a hearing on the denial and, on July 
31, 1978, she advised the Board of the denial of the 1977 
injury and requested the Board to reopen her 1968 claim 
pursuant to ORS 656.278 and to refer this request for hearing 
on a consolidated basis with her previous request on the 
denial. Claimant also asked the Board to join both ‘Liberty 
Mutual and the Fund as parties defendant to enable the 
Referee to determine whether claimant's present condition 
represented an aggravation of her 1968 injury and that her 
claim for .said injury should be reopened pursuant to the 
Board's own motion jurisdiction.
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On August 29, 1978 the Board, by an order, referred the 
claimant's request for own motion relief to its Hearings 
Division with instructions to set the request down for 
hearing on a consolidated basis with claimant's request for 
hearing on the denial by Liberty Mutual. Upon conclusion of 
the hearing, the Referee was instructed to furnish the Board 
with a transcript of the proceedings and a copy of the 
Referee's recommendation relating to claimant's request for 
own motion relief on the injury. The Referee was also
instructed, if necessary, to prepare an appropriate Opinion 
and Order on the issue of the denial of claimant’s 1977 
claim.

m

The hearing was held on August 7, 1979 before Referee 
Albert L. Menashe and on September 21, 1979 Referee Menashe 
furnished the Board with a transcript of the proceedings and 
his findings and recommendations with respect to claimant's 
request for own motion relief.

The Referee 
and condition wh 
related to her e 
Center between J 
the consequence 
mended the Board 
Board to reopen 
in 1968 while in 
Home.

found that claimant's current symptomatology 
ich was diagnosed as a cervical strain was 
mployment at Portland Adventist Medical 
anuary 1976 and September 1977 and was not 
of her 1968 injury'. Accordingly, he recom- 
decline to grant claimant's request to the 

her claim for the industrial injury sustained 
the employ of Mt. St. Joseph's Nursing #

The Referee also entered his Opinion and Order on 
September 21, 1979 setting aside the denial by Liberty 
Mutual Insurance Company, dated November 11, 1977, of claim
ant's claim for an injury sustained on June 20, 1977 and 
remanded said claim to the carrier for acceptance and for 
the payment of compensation as provided by law until the 
claim was closed pursuant to ,ORS 656.268.

The Board, after reading the transcript of the proceed
ings, the Referee's findings and recommendations and also 
the reasons therefor which he had set forth in his Opinion 
and Order, concurs in the Referee's recommendation.

ORDER

The claimant's petition to the Board to exercise its 
own motion jurisdiction pursuant to ORS 656,298 and reopen 
claimant's claim for industrial injuries sustained in July 
1968 while in the employ, of Mt. St. Joseph's Nursing Home is 
hereby denied.

-304-

m



m

m

LAWRENCE G. THOMPSON, CLAIMANT 
Merten & Saltveit, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

SAIF CLAIM NO. FC 263027 December 5, 1979

Claimant a 29-year-old cutter in a foam rubber fabrica
tion plant, suffered a compensable injury to his low back on 
January 22, 1970 when he fell from some machinery. The 
claim was accepted on a "medical-only" basis and Dr. Gambee 
treated claimant. Claimant's condition worsened and it was 
necessary for Dr. Gambee to perform a two-level fusion L5-S1 
on December 2, 1970. Claimant returned to work driving a 
long-haul truck in July 1972 and his condition was declared 
to be medically stationary by Dr. Gambee in September 1972. 
The claim was closed by a Determination Order dated October 
6, 1972 which awarded claimant 64° for 20% unscheduled low 
back disability.

Claimant requested a hearing on the adequacy of the 
Determination Order and an Interim Order was entered which 
remanded the claim to the carrier for referral of claimant 
to the Disability Prevention Division for evaluation re
garding his potential for retraining.

- While claimant was at the Disability Prevention Center 
it was ascertained that claimant had a 12th grade education 
although he had no diploma because his education had been 
completed while he was in one of the Oregon prisons. It was 
also determined that claimant had been a truck driver for 
most of his working life and that his intelligence measured 
in the bright-normal range. Based upon these determinations 
claimant was referred to Vocational Rehabilitation, however, 
he was not completely cooperative and, in fact, was rather 
demanding that he be retrained. Claimant failed to keep 
several appointments which were arranged to work out a 
vocational rehabilitation program and as a result of his 
failed attempt at retraining the Referee questioned claim
ant's motivation to return to work. The Referee also noted

#

that Dr. May, a clinical psychologist, had reported that 
claimant appeared interested only in a large settlement. As 
a result of the hearing, the Referee awarded claimant an 
additional 32° for 10% unscheduled disability for his low 
back disability. Claimant appealed and pursuant to a stipu
lation approved on October 2, 1973 claimant received an 
additional 16° for 5% giving claimant a total of 112° for 
35% of the maximum for his low back disability.
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Claimant returned to work for a different employer in 
May 1974 and sustained a new injury on May 30, 1975 to his 
back. The claimant was hospitalized first in July and again 
in November 1975. A myelogram was performed which was
normal and in DQOQirbQr 1975 claimartt 46»mittec3 himself to
Dammasch Hospital for severe emotional stress.

Claimant was referred to the Pain Center but was initially 
hostile regarding the program and after one week was discharged 
for lack of interest. His condition was declared to be 
medically stationary on June 24, 1976 and claimant was 
referred to vocational rehabilitation on July 1, 1976. This 
referral was terminated on December 3, 1976 and his claim 
was closed by a Determination Order dated May 30, 1975 which 
awarded claimant no compensation.

On June 6, 1978 Dr. Clarke took over the medical care 
of claimant and was of the opinion that claimant's problems 
were related to an unstable joint directly above the fusion.
He suggested that the January 22, 1970 claim be reopened.
On July 18, 1978 Dr. Clarke fused the L4-5 level. A stipu
lation approved August 28, 1978 opened the 1970 claim with 
compensation for temporary total' disability to commence on 
the date prior to the surgery performed by- Dr. Clarke.

On February 5, 1979 Dr. Clarke reported that the fusion 
was solid but nevertheless claimant was having increased 
pain. He recommended another referral to the Pain Center.
He stated claimant was sent to Callahan Center on May 18,
1979. Claimant was absent frequently during his tenure at 
the Center and was finally discharged on September 13, 1979 
for failure to actively participate in the program or to 
make any attempt to rehabilitate himself. During the period 
of time claimant was at the Center it was determined that he 
was capcible of doing light work and that his limitations 
with respect to lifting were 20 pounds.

On October 8, 1979 Dr. Clarke declared claimant's 
condition to. be medically stationary, that he had a solid 
fusion but was still complaining.

In October 1979 the Fund requested a closing evaluation 
and the Evaluation Division of the Workers' Compensation 
Department recommended that the Board close claimant's claim - 
with an additional award for temporary total disabil-ity from 
July 17, 1978, pursuant, to the stipulation, dated August 28, 
1978, through October 8, 1979, but grant no additional 
compensation for permanent partial disability in excess of 
that previously granted claimant.

The Board concurs in these recommendations.

#

#
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m ORDER

Claimant is awarded compensation for temporary total 
disability from July 17, 1978 through October 8, 1979. This 
award for temporary total disability is in addition to all 
previous awards granted claimant for his January 22, 1970 
injury.

Claimant's attorney has already been awarded a reason
able attorney's fee by the Stipulation of August 28, 1978.

WCB CASE NO. 77-484

RICHARD L. HARRIMAN, CLAIMA.NT 
Merri Souther, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

December 6, 1979

#

Reviewed by Board Members Phillips and McCallister.

The State Accident Insurance Fund requests Board review 
of the Referee's order which awarded claimant 128° for 40% 
unscheduled low back disability and allowed the Fund to set 
off against such award of compensation for temporary total 
disability which it had paid to the claimant after June 9, 
1978.

m

claimant contends that he is entitled to additional 
compensation for temporary total disability and also to an 
award for permanent partial disability. The Fund contends 
that it has made an overpayment of compensation for temporary 
total disability and that it should be allowed to off set' 
such overpayment against any award for permanent partial 
disability claimant might receive.

Claimant suffered a compensable injury to his back 
while working as a roofer on April 28, 1976. Initially, 
claimant received conservative treatment from Dr. Zurflueh, 
a chiropractic physician.

On July 28, 1976 claimant's claim was closed by a 
Determination Order which awarded claimant compensation for 
temporary total disability from April 28 through June 6,
1976, less time worked.

Dr. Zurflueh continued to treat claimant and in September 
referred him to Dr. Bernson, an orthopedic physician, who, 
after examination, found symptoms of a herniated lumbosacral 
disc on the right side with nerve root compression which he
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related to the industrial injury. Inasmuch as claimant had 
not responded to either conservative or chiropractic treatment, 
Dr. Bernson recommended surgical removal of the herniated 
disc, however, claimant was apprehensive and did not wish it 
done at that time.

On November 23, 1976 Dr. Bernson reported that he had 
not released claimant for work, that the estimated length of 
further work time loss was undetermined because of the 
symptoms of a herniated lumbosacral disc and the possibility 
of a myelogram. He stated that, as of that date, he was 
still treating claimant and claimant’s condition was not 
medically stationary.

The Referee found that claimant's condition was medically 
stationary on November 22, 1976. He stated:

"While no professional medical treatment was 
either received or sought regarding the injury 
from that time on, it was not until August 30,
1978 that the claimant was declared stable 
(Ex 33 - it should be noted parenthetically 
that from exhibit 15, there could be drawn an 
inference that on March 8, 1977, Dr. Bernson 
was very reluctant to declare him stable only 
because he had not seen him since November 22,
19.76) ."

The Referee further found that claimant rather than 
submitting to surgery as recommended, entered a program of 
vocational schooling, hoping to qualify for employment as a 
real estate appraiser. Claimant completed this course and 
graduated on June 8, 1978. In August 1978 he was hired as a 
probationary property appraiser for Marion County. Shortly 
thereafter he received a check from the Fund and was advised 
by it after he had called that the check would be deducted 
from his final award. Claimant cashed the check and spent 
it prior to receiving his first paycheck from Marion County. 
After June 9, 1978, $1,723.10 was paid claimant for time 
loss benefits. V'7hen the Fund became aware that claimant was 
employed it requested that.it be furnished a report of his 
earnings. Upon receipt .of such reports, the Fund stopped 
payment of compensation for temporary total disability.

m

m
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As a result of the injury claimant has a herniated disc 
in his low back which causes'back'pain that radiates down 
his right leg. Claimant is 41 years old and is currently 
employed as a real estate property appraiser for Marion 
County. His salary is $1,032 a month. 'He has a high school 
education, and prior to his injury had been a roofer both in 
Oregon and California for approximately 14 years. This type 
of work is seasonal, therefore, claimant had intermittent 
periods of unemployment, usually in the wintertime. Claimant's 
prior work background included working as an apprentice in 
the carpenter's union, as an aircraft mechanic in the Air 
Force, a grocer and a welding machine mechanic. Because of 
the limitations placed upon his work activities claimant is 
unable to return to any of these occupations.

The Referee concluded 'that claimant had suffered a loss 
of earning capacity equal to 40% due to his industrial 
injury. Prior to his injury he had been able to do a variety 
of semi-skilled jobs; as a result of his injury he can no 
longer perform any of those jobs. His loss of wage earning 
capacity has been lessened to some degree by his ability to 
qualify himself for a suitable vocation which he is now 
pursuing. ■

With respect to the dispute over the payment of compensa
tion for temporary total disability, the Referee found that 
these payments were accepted by the claimant with the under
standing that they would be deductible from any permanent 
award. The evidence supports a determination of the Evalua
tion Division that the worker was medically stationary as of 
November 22, 1976. A Second Determination Order was issued 
on November 6, 1978 which awarded claimant additional compen
sation for temporary total disability from August 13, 1976 
through June 9, 1978, less time worked, and stated that the 
worker's condition was found to be medically stationary on 
November 22, 1976.

The Referee concluded that any compensation for temporary 
total disability paid after June 9, 1978 was erroneously 
paid and could be offset against the award which the Referee 
granted claimant for permanent partial disability.
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The Board, on de novo review, finds that the medical 
evidence', does not suppoir^t an award, equal to 40% .of the ^
maximum for unscheduled ‘ low back disability...' Claimant has 
lost some wage ear.ning^capacity^ as, evidenced ,,by the fact , ..t ~ 
that he cannot return “to -work as a’’welding .machine mechanic ' 
or an aircraft,.mechanic, .and .perhaps could not continue to • 
work as an apprentice in the .carpenter's ..union, but the ,... 
limitations placed upon claimant,'s .work activities by the i
do.ctors,'do not preclude , him/from desk work, ari'd.that is ’ .
exactly 'what h*e ,'is doing at the, present time. . Apparently 
this is -the type .of work, claimant desired to do because, .he. _ . 
selected the. program which qualified him to be.’emplo.yed as’ a 
real es.tate appraiser. He.is now working permanently’ as ,a . 
real estate appraiser.' .

Therefore, .the Board feels that .claimant would be 
adequately, compensated ’ for .his loss of. wage earning,, capacity 
resulting .from the industrial accident. o.f .April 28,’ 1976 by 
an award of compensation equal to 80° which represents ,25% , 
of the maximum. .

With . respect, t’o 'the"payment 'of 'temporary total disability, 
the Board finds that'claimant was not medically stationary.! 
on November 22, 1976. ,To the contrary, on the following' 
day, Dr. Bernson .reported that claimant had not ..been released 
for work, that he was, not medically stationary but was still. ,• 
being treated .by Dr! Bernson and that it was impossible to 
estimate the time of further work loss. The Board finds no 
basis for the recital in the Second Determination Order,.' , 
dated November 6 , 1978, from finding claimant to'be .medically. ; 
stationary on November 22, 19 76 and the cutoff date of vTune,.
9, 197 8 i’s evidently .predicated up,on the ,fact that claimant’ 
graduated rfrom the vocational rehab’ilitation program on June 
8, 1978. ' In .the ^absence o.f, a finding that claimant is .’
medically stationary, has returned -to his regular w’o.rk, or 
his claim has been closed by a proper Determination Order, . 
compensation for temporary total disability must continue.

In this particular case, the Second Determination .Order 
erroneously stated that^claimant's condition was medically 
stationary on November 22, 1976 and cut off payments of .. '
temporary total disability on the date after claimant finished 
his authorized vocational rehabilitation program. In the 
Board's opinion, the Second Determination Order was premature 
and should be set aside. It was not until Dr. Bernson's 
report of August 30, 1978 that claimant's condition was

found to be stable. In that report Dr. Bernson stated that 
claimant had been released for modified work activity prior 
to starting his rehabilitation training and that his work 
capabilities were still modified, but as of the date of the 
August 30, 1978 report he would consider claimant's medical 
condition to be stationary and his disability to be slight.
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# The Board concludes that this is. the first medical 
evidence that claimant's condition was medically stationary, 
therefore; claimant is entitled to receive compensation for 
temporary,total disability through August 30, 1978 and the 
payment of time loss benefits between June 9, 1978 and 
August 30;! 1978 were properly due claimant. There is no 
basis for'offset for overpayment of compensation.

ORDER

#

The order of the Referee, dated July 6, 1979, is modified.

Claimant is awarded 80° of a maximum of 320° for 25% 
unscheduled low back disaJDility and, is awarded compensation _ 
for temporary total disability from June 9, 1978 through 
August 30, 1978, less time worked. The award of compensation 
for permanent partial dis.ability granted claimant by this 
order shall be in lieu of the award granted claimant for 
permanent partial disability by the Referee's order.

There is no basis for the Fund to offset any payments 
for temporary total disability against the award granted 
claimant for permanent partial disability.

The attorney's fee granted claimant's’ attorney shall be 
confined to 25% of the compensation increased by the Board's 
order, not the award granted by the Referee's order.

NOTICE TO ALL PARTIES: This order is final unless
within 30 days after the date of mailing of copies of this 
order to the parties, one of the parties appeals to the 
Court of Appeals for judicial review as provided by ORS 
656.298.

#

CLAIM NO. YC 418470 December 6, 1979

HARVEY REESER, CLAIMANT
SAIF, Legal■Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury on September 
29, 1972 to his right knee. His claim was closed on October 
3, 1973 with an award of temporary total disability from the 
date of injury to April 5, 1973, less time worked, and an 
award of compensation equal to 37.5° for 25% loss of the 
right leg. Claimant's aggravation rights have expired.
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Clairri'ant'" continued tp\h‘ave problems with ther.right, leg,,, ■: 
and onJanuary-^'S , ■i’9 79‘''Dr: 'Donald Slocum recommended-'addi-r.'*. ^ 
tional 'surgery''’‘consi'sting'pf' a high/tibial, osteotomy',' .lateral. 
closing wedge' type; whi'ch'^^ w.asj performed on '‘January 'll',''19.79.-^. , 
Claimant, on January 23,"‘1979 , requested his claim’^'be, re- .^'"..,'.7 
opened. 'The'" Board 1by ah‘‘Owh Motion Orderremanded the' «
claim to the Fund' for 'acceptance and payment of compensation 
as provided by law commencing the date., the claimant entered 
the hospital for surgery performed by" Dr. Slocum on January
11 until closed pursuant to. ORS 656.278, less_. any time.,.V -nt-fjO’ r ••Mm., l J.. ■ ' !.u . .O 1 -u. >worked; .... , . v .. . < , - t .

< > C• jT, , • U •, “ ‘ :■ > - - • ■ r .'llDr.*. 'S'lociim reported ' tdiat' claimant, had . returned..to,.wprk.„ _
within''one^-'month aftef"tlie surgeryi”'' •" ‘ ^ ' ' ' .i- i -n.'i.t it- ti /■ C'.Ai • ' if-'O-’ ’,v-: -■

■'The' closing examination'was parried, out - by, Dr! Slocum ^
on September i'9 , ’^ He'trepprted' the range of,, motion-6f^ . 
the right "ieg'was"''""froml 0‘.to'‘ 135y an" imprpvemen t'o.f^ _10'° X-.. , ,
rays demonstra'te'"a“’'50%’-’medial joint space'with arthritic’ 
changes. He reported that claimant e^ibits.a stiffqlegged.. 
gait witli'ge'nu''vafum of' tRe .right ’ knee. ' „ ' " ' .

j " > • •' ;-i"l 11 t ?. U .".i' ‘ ' -1 '.11. ' ' ' 1'. - . t ' . - • .

J .L J
:• C .L. -

On October 25, 1979 the Fund requeste.d -a determination-,- 
of claimant'^'s ciirreht|_ dis’^ility. ' The; Evaluation'■ Division!, 
of the Workers’’ .Compens'ation Department,. on Noyember , 21., . ! ' - 
1979 , recoirtmen'de'd''that-'claimant''begrahte'd'additional ‘ tem
porary total disability beginning, January 11., 1979 through-,.,- 
February 4;,s'19-79 with' no' additional" award'for permanent .^ 
partial'-^disability’J'' ' - • , ' ' -

m

m

The Boardiconcursi .. r

ORDER

Claimant is hereby granted compensation for temporary 
total disability from January 11, 1979 through February 4, 
L979. This award- i-s ,cin;, addition to all ■ previous' awards 
granted claimant for his injury of September 29, 1972.

I .
- -U ..
' t •

• c
■ : M ■.

#
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WCB CASE NO. 78-1202

PATRICIA ROGERS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

December 6, 1979

Reviewed by Board Members Wilson and McCallister.

Claimant seeks Board review of the Referee's order 
which affirmed the January 24, 1978 denial by the Funu of 
her claim for an injury alleged to have been sustained on 
November 15, 1977.

Claimant, at the time of the injury, was 36 years old 
and had been working in nursing homes. She has a rather 
unstable back which the evidence indicated could easily be 
strained by lifting heavy objects.

Claimant alleges that on November 15, 1977 she and a 
co-worker were assisting a patient, who was rather a large 
person, into bed when the patient fell across claimant and 
caused her to strain her low back. The co-worker was not 
called as a witness. Claimant testified she did not know 
the whereabouts of this co-worker, however, she did not 
state whether she had mcide any efforts to locate her.

Another co-worker testified that she had worked with 
claimant near the end of the shift on November 15, 1977 but 
that claimant had not complained to her of any back difficulty

Claimant did not see a doctor until November 21, 1977 
when she was seen by Dr. LeRoy, although claimant said that 
she had been hurting most of the time since the incident of 
November 15. All the medical reports; which commenced with 
Dr. LeRoy's report of November 21, 1977, consistently relate 
to claimant's being injured at work, however, two separate 
dates are given: (1) November 17, 1977 and (2) November 15,
19 77.

Claimant stated that one of her reasons for not reporting 
her industrial injury immediately was that she was afraid 
she would be fired if she did. However, she claimed that 
she did talk with her supervisor who advised her that she 
wouldn't fire claimant or lay her off because 'she didn't 
want claimant to draw unemployment. This was denied by the 
supervisor.

V7itnesses who were called in behalf of the Fund testified 
that they had no knowledge of claimant's alleged injury or 
her claim therefor until November 21, 1977 when claimant 
resigned. The resignation presumably was because the defen
dant/employer would not allow claimant to wear slacks on the 
job but insisted that she wear a skirt.
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The Referee concluded that although it was possible 
that claimant did injure her back at work and did not report 
it immediately because of fear of being fired, the stories 
she gave were so incredulous that he concluded that she had 
failed to carry her burden of proof. He affirmed the denial,

The Board finds that the denial was proper, however, it 
bases its finding not on the lack of credibility on the part 
of claimant but on the medical evidence.

No briefs were filed in this case and the Board relied 
strictly upon the medical reports which, in the opinion of 
the Board, did not support claimant's contention that she 
suffered a compensable injury on November 15, 1977 or at any 
other time.

m

ORDER
The order of the Referee, dated May 24, 1979, is affirmed

WCB CASE NO. 78-8121

VERNON A. SCHEESE, CLAIMANT 
Rick W. Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Order On Reconsideration

December 6, 1979

#

On November 13, 1979 the Workers' Compensation Board is
sued an Order on Review that reduced claimant's award of com
pensation from 320° for 100% unscheduled disability to an award of
compensation equal to 160° for 50% unscheduled disability.

On November 20, 1979 claimant, by and through his attorney, 
requested reconsideration of the Board’s order. Attached to 
the claimant's request for reconsideration was a brief setting 
forth certain facts and asking the Board to reconsider its order 
based on those facts.

The Board, after having reviewed claimant's request for re
consideration and the brief submitted in support thereof, affirms 
its previous order.

ORDER

The Board's Order on Review, dated November 13, 1979, is 
hereby affirmed.

m
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WCB CASE NO. 77-5336 December 6, 1979

WILLIAM E. TIERNEY, CLAIMANTGalton, Popick & Scott, Claimant's Attys,
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Request for Review by Employer

Reviewed by Board Members Wilson and McCallister.

The employer seeks review by the Board'of the Referee's 
order which approved its denial of March 10, 1978 of responsi
bility for claimant's dementia, but found that claimant had 
suffered an aggravation rather than a new injury and increased 
claimant's award to a total of 256° for -80% of the maximum 
allowable by statute for unscheduled disability.

At the time of- his injury on July 24 , 1975 claimant was 
a 50-year-old laborer. The injury occurred while claimant 
was lifting cardboard out of a machine to stack it and 
suddenly felt a "kink" in his neck. Claimant did not respond 
to conservative treatment and on September 15, 1975 Dr.
Waldram performed a laminectomy L4-5, left. Prior to the 
surgery claimant had been examined on August 15, 1975 and 
was found to have an asymptomatic left carotid artery bruit. 
Dr. Waldram stated that claimant had an excellent post
operative recovery and would probably have mild continued 
difficulties with his back.

Claimant returned to work in December 1975 and his 
claim was closed by a Determination Order, dated March 31,
1976 which awarded claimant compensation for temporary total 
disability from July 24, 19 75 • through. November 30,' 1975 and 
compensation equal to 32° for 10% unscheduled low back 
disability.

After claimant returned to work he was assigned to do 
very light labor pool work. 'On January 25 , .1977 Dr.'Waldram 
advised the employer that claimant had had a re-exacerbation 
of his back pain and had been unable to work since January 
17 , 1977 and was,disabled at that time. On February 1,- 1977 
Dr. Waldram released him to return to work.

m

There is a physician's initial report signed by 
Mason indicating that he saw' claimant on January 19, 
and diagnosed recurrent lumbago. On August 10, 1977 
Determination Order was issued which 
17 , 1977 injury and granted claimant 
ary total disability from January 15
1977.

Dr.
1977 
a

related to the January 
compensation for tempor- 
through January 31,
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The Referee found that there was some confusion with 
regard to this incident in January 1977. Claimant reported 
that it had occurred on the job, however, when he was examined 
by the Orthopaedic Consultants he told them he had developed 
the back pain while shoveling snow at home. The Referee 
found that because of claimant's memory problem and continuing 
state of confusion that claimant was an unreliable, though 
well-meaning, historian.

The. Referee noted that claimant's appearance, speech 
and manner at the hearing corroborated his claim to have 
participated in substantial professional boxing matches. 
Claimant testified he had been knocked out six times and the 
Referee contributed his confusion and slurred speech to 
"cerebral atrophy, probably dementia pugilistica".

The Referee concluded that claimant had failed to offer 
any evidence to establish that his mental deterioration 
resulted from his low back injury; that claimant also had 
failed to prove entitlement to attorney's fees, time loss 
benefits or attorney's fee based on the employer's denial of 
March 10, 1978. In fact, the denial letter of March 10, 1978 
was "a gratuitous denial which was not based upon a claim".
In this denial letter, the date August 19, 1977 is mentioned. 
This is the date claimant mailed his first request for 
hearing. On June 17, 1977 claimant had signed an employee 
health insurance form upon which he indicated that his 
mental disability was not caused by his work.

The Referee also found that on January 17, 1977 claimant 
suffered an aggravation of his back injury of July 24, 1975 
rather than a new injury even though the Determination Order 
of August 10, 1977 indicated that it related to an injury 
that occurred on January 17, 1977.

The Referee found that claimant 
ble back injury that had required sur 
suffered continuing symptoms from tha 
which culminated in the second incide 
1977 which had been accepted as compe 
and for which claim.ant received time 
Referee concluded that the claim had 
further treatment of the 1975 injury 
tion Order" dated August 10, 1977 sho 
"Second Determination Order" indicati 
the July 24, 1975 industrial injury.

had suffered a 
gery and that 
t original con 
nt occurring i 
nsable by the 
loss benefits, 
been reopened 
and that the " 
uld have been 
ng a second cl

compensa- 
he had 
dition 
n January 
employer 

The 
for
Determine- 
entitled 
osure of

#

#

m
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, with respect to the extent of claimant’s disability the Referee • fourid the testimony v;as unrebutted that although 
claimant- had severe memory', and reasoning problems prior to 
his industrial injury in 1975 hi? OChfUBiOn had
deteriorated since that date. At the time of his injury 
claimant■was' able 'to function in his job by performing the 
same routine to which he had become accustomed over a period 
of many.years. Because of his mental condition he was 
unable to adapt to new duties when he returned to work at 

..the end'ofl975. Claimant was unable .to keep track of his 
tools and would come off a coffee break and not

, .remember where he Had been working",' The employer became
increasingly aware of the safety problem which claimant's Ij condition ;posedr e.g.', claimant would often be unaware of
movements 'of lift trucks in the area.

m

m

The Referee' 'further found that at the time of the 
hearing it was clea.r ;that claimant was, at that time, total.Iy 
disabled from pursuing' geiinful employment under any conditions 
except those which were 'equivalent to a sheltered workshop. 
However, claimant had failed to establish that his condition 
was that severe'prior to his compensable injury, amd' there 
was no evidence to suggest that claimant would not have been 
able to continue his former' type of work had he not suffered 
the back injury. He increased the award from 10% to 80% of 
the maximum for unscheduled low back disability.

The Board, on de novo review, finds no basis for the 
substantial increase awarded claimant by the Referee's 
order,,. Prior to the- 1975 injury claimant had had problems 
remembering the controls of the machine he was operating; 
other workers doing the same type of work did not have these 
problems. Claimant's memory and mental abilities progressively

deteriorated. He repeatedly lost tools and on one occasion 
when he was" given a.ride home by a co-worker he was unable 
to remember where his home was. E.ventually, claimant was 
terminated because of his confusion, inability to follow in
structions and lack of memory. The employer's concern was 
basically for claimant’s safety.

On July 21, 1979 Dr. Olmscheid s 
moderately severe dementia which was 
by his employment. He repeated this 
21, 1977. The panel of physicians at 
examined claimant on February 11, 197 
denied to them that-' he had any pain i 
legs but that he did have some memory 
diagnosed a dementia which was not re 
stated that they believed a reopening 
justified because there was no change 
rating.
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claimant has no problems sitting or riding in a car.
He does yard work and mows his own lawn. At the present: 
time he is receiving Social Security benefits in the amount 
of $432.70 a month and a pension from the employer of $195.00 
a month. Claimant has not applied for training to the 
Vocational Rehabilitation Division nor to the State Employment 
Office. He has not tried to look for work anywhere since 
leaving the employer.

m

claimant is required to prove the extent of his disabil
ity by a preponderance of the competent medical evidence.
In this case claimant has failed to prove that his disability 
exceeds the 101 awarded by the Determination Order of July 
'24, 1975. All of the medical evidence indicates that, at 
most, claimant's disability is mild and that there is no 
C3US31 IQlsfelOhShlji) between claimant*s condition of dementia 
and his employment. The Referee found that claimant would 
have been able to return to his previous employment, even 
with his medical condition, had he not suffered a back 
injury. This finding is wholly unsupported by the record.

The Board concludes that with the exception of that 
portion of the Referee's order which approved the "gratuitous 
denial letter" of March 10, 1978, that the Referee's order 
should be reversed.

ORDER

The order of the Referee, dated May 23, 1979, with the 
exception of that portion thereof which approved the employer's 
denial of March 10, 1978, is reversed.

#

WCB CASE NO. .78-4334 December iO, 1979
RONALD DICKEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
Newhouse, Foss & Roess, Employer's Attys. 
Request for Review by Employer

Reviewed by Board Members Phillips and McCallister.
The employer, a self-insurer, requests Board review of 

that portion of the Referee’s order which awarded claimant 
compensation equal to 80® for 25% unscheduled disability.
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Claimant, a 38-year-old lift truck driver, injured his 

low back on April 4, 1977. Claiiriant was driving a lift 
truck when a wheel fell off causing the axle to fall to the 
ground. The injury was diagnosed as a sprain of the lumbo
sacral spine superimposed on- a pre-existing anomalous condi
tion at the-lumbosacral level. Claimant received conservative 
treatment and his claim was closed by a Determination Order, 
dated May 15, 1978, which granred claimant compensation for 
temporary total disability from June 8, 1977 through July 
24, 1977, less time worked, and for temporary partial disabil
ity from July^25, 1977 to December 19, 1977 and 32° for 10% 
unscheduled low back disability.

Claimant was first released to return to light type 
work by Dr. Rapin on July 25, 1977. It was recommended that 
claimant avoid activities requiring lifting, bending or 
twisting. On May 23, 1978 Dr. Rapin released claimant to 
work "as a chip dump operator" but continued to place the 
same limitations on claimant's work activities. Claimant 
was released to full duty work on September 28, 1978 with 
the admonition from Dr. Rapin that he avoid heavy repetitive 
lifting and twisting activities.

At the hearing claimant complained primarily of chronic 
pain and limitation .of motion in his neck and back.' ji.s 
physical- condition at the present time limited his ability 
to perform - activities which required heavy•lifting, repetitive 
bending^ lifting, stooping, overhead reaching and twisting 
and turning movements.

, Claimant is 40 years old and has a 12th grade education; 
he .has:'no other special training or experience. His' work background has been primarily in the lumber, industry. He 
worked for the present employer for 19 years and at the time 
of his injury was a forklift operator. Since his injury he 
has changed jobs and is presently employed as a truck dump- 
operator, a job which requires some benc5ing, stooping and 
overhead reaching. The limitations placed upon claimant's 
work activities adversely affected, to a certain degree, his 
ability to. perform work which he had been able to do prior 
to his industrial injury.

The Referee, based upon the medical evidence, claimant's 
testimony concerning his residual symptoms and limitations 
which were supported by Dr. Rapin's reports, claimant's 
chronic symptoms and residuals, his age, education, training 
and experience and actual earnings after the injury, concluded 
that claimant was entitled to an award of compensation equal 
to 80° for 25% unscheduled disability.

m
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The Board, on de novo -review, finds that the medical 
evidence does not support the Referee's award and that 
claimant has been adequately compensated by the award made 
by the Determination Order,- dated May 15, 1978, for his loss 
of wage earning capacity which is minimal. The Board concludes 
that the award made by the Determination Order should be 
restored.

ORDER
The order of the Referee, dated May 15, 1979, is reversed.
The Determination Order, dated May 15, 1978, is affirmed.

WCB CASE NO. 79-328
ROBERT C. HILL, CLAIMANT 
Thomas 0. Carter, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

December 10, 1979

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been 
withdrawn,.

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final by operation of law.

#



SAIF CLAIM NO. HC 140764 December 10, 1979

m KENNETH S. LAWSON, CLAIMANT 
Tom Hanlon, Claimant's Atty- 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

9

loss of the leCt arm 
earning capacity. After 
again reopened and closed 
a total of 75% partial

Claimant sustained a compensable injury to his left leg 
and left shoulder on July 25, 1968 when he was stuck by a 
log. Claimant's claim was first closed by a Determination 
Order, dated June 26, 1970, which awarded claimant .compensa- 

.tion for temporary total disability and 45° for partial loss 
of the left leg and 19° for partial 
•plus 3° impairment for loss of wage 
this initial closure, the claim was 
resulting in claimant being awarded 
loss of the left leg, 10% partial loss of the left arm and 
10% unscheduled disability. The claimant's aggravation 
rights have now expired.

On May '26, 1978 the claimant, by and through his attorney, 
requested the Board reopen his claim under own motion juris
diction.' The Fund advised the Board on June 21, 1978 that 
it would not oppose the reopening. The Board, on July 10,
1978, issued its Own Motion Order remanding the claim to the 
Fund for acceptance and payment of compensation commencing 
on March 16, 1978 and until closure pursuant to ORS 656.278.

On June 25, 1978 the claimant underwent reconstructive 
surgery to the'left knee consisting of a pes plasty, medial 
.half patella tendon shift and reefing of the semi-membranosis 
tendon: ’ Claimant was rehospitalized on October 8, 1978 when 
the-..staple was removed from the proximal tibial metaphysis.
He was readmitted to the hospital on January 29 for an 
osteotomy procedure of the left tibia.• Dr. C. S. McLaughlin; 
in October 1979, reported that claimant was permanent and 
stationary and that he has a considerable degree of insta
bility.' It was- the doctor's opinion that claimant did have 
permanent impairment. Dr. McLaughlin reported that claimant 
had been stationary since September 18, 1979.

On October 15, 1979 the Fund 
of claimant's current disability, 
of the.-Workers’ Compensation Depar 
1979, recommended that claimant be 
pprary total disability inclusive 
September 18, 1979 and be awarded 
ent partial disability in addition 
Determination Orders of June 1970, 
Stipulated Order of March 1974.

requested a determination 
The Evaluation Division 

tment, on November 5, 
granted additional tem- 
from March 16, 1978 through 
no compensation for perman- 
to that granted by the 
September 1973 and the

m
The Board concurs
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ORDER
Claimant is' hereby granted compensation for temporary 

total disability from March 16, 1978 through September 18,
1979.

Claimant's attorney was granted an attorney's fee by 
the' Board's Own Motion Order of July 10, 1978.

O

WCB CASE NO. 79-983 December 10, 1979
JAMES L. LYNCH, CLAIMANT
Welch, Bruun & Green, Claimant's x\ttys.
Keith D. Skelton, Employer's Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Phillips.
The employer seeks review by the Board of the Referee's 

order which awarded claimant 96® for 30% unscheduled low 
back disability and 22.5® for 15% loss function of the right 
leg.

Claimant was a 55-year-old pond worker when he sustained 
a compensable injury to his back and groin on February 24, 
1977, when the ground he was walking on gave way, causing 
him to fall. Claimant had worked for the employer for 30 
years. The claim was first closed by a Determination Order 
dated September 23, 1977 which awarded claimant compensation 
for temporary total disability from March 2, 1977 through 
May 8, 1977.

As a result of his injury, claimant has submitted to 
three surgical procedures: (1) a bilateral hernia repair on 
March ,10, 1977, (2) a right lumbar laminotomy at L3-4 and
L4-5 levels with disc removal on October 28, 1977, performed 
by Dr. McGee, a neurosurgeon, and (3) exploratory surgery 
for the removal of scar tissue in the right groin area on 
April 6, 1978.

Except for a short period of several months after the 
first surgery claimant was off work until November 6, 1978 
when he returned to his regular job for the employer. Dr. 
Johnson, who had performed the two surgeries in the groin 
area, reported on November 15, 1978 that both the inguinal 
hernia repairs were stable and there was no evidence of 
recurrence. At that time he placed no restrictions on

O

O
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m
claimant but stated that Dr. McGee had requested claimant to 
avoid extremely heavy lifting, bending,
,to the lumbosacral sprain. Dr. Johnson 
should determine when claimant would be 
to work inasmuch as claimant's residual 
to his spinal injury.

and stress as applied 
felt that Dr. McGee 
released to return 
problem was related

#

On December 19, 1978 Dr. McGee made a final evaluation 
of claimant's condition, stating claimant had successfully 
returned, to his previous job which involved unloading logs 
and that although he noted some initial stiffness of the low 
back when he arose in the morning after about two or three 
hours of being up and around claimant felt he had fair range 
of motion and movement insofar as his back was concerned.
He recommended that claimant continue to avoid extremely 
heavy lifting, bending, stress as job duties would permit. 
Claimant continued to report hypesthesia in the right lower 
leg and a minor feeling of "weakness"' in the right leg.

On January 22, 1979 a Second Determination Order awarded 
claimant,additional compensation for temporary total disabil
ity from September 13, 1977 through November 5, 1978, less 
time, worked, and 32° for 10% unscheduled low back disability 
and 7.5° for 5% loss function of the right leg.

In-September 1978 claimant had suffered symptoms of 
depression in connection with his industrial injury and 
first was seen by Dr. Ackerman, a psychologist, who, later 
referred, him to- Dr.' Kuttner, a psychiatrist, for treatment 
of these symptoms. Dr. Kuttner last saw claimant in May 
1979; he had prescribed medication which apparently had 
improved'claimant's. depression considerably and on May 1,
.1979, Dr. Kuttner reported claimant was suffering virtually 
no depression. This was verified by claimant's testimony at 
the hearing.

.-Claimant' s background consists primarily of working in 
sawmills:although be did spend approximately two hours in a 
■vocational program sponsored by the Army which involved 
livestock farming. Prior to his industrial injury claimant 
had suffered injuries to his back several times in the late 
1960's,.however, he had lost no time from work as a result- 
of those accidents.

The Referee found that claimant still had symptoms with 
respect -to his back and .right leg consisting of' numbness and 
tingling in the right leg after about four hours of work.
At the end of a work day his right foot "falls asleep" and
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The Referee found that because of the weakness -in 
.claimant’s right leg he could no longer do jobs at the mill 
:which required walking on the logs in the pond nor could he 
operate a tug boat which he had been able to do on a fill-in 
basis prior to his injury.

The Referee concluded that claimant suffered a serious 
injury to his back and groin as a result of the February 24, 
1977 injury; that the groin injury did' not result in any 
residual disability. The symptoms of depression which 
claimant experienced for several months have completely 
dissipated as a result of treatment which he has received 
from Dr. Kuttner.

The Referee concluded that claimant had sustained a 
permanent disability with respect to his back and ri()ht leg 
and although his leg'disability originated with the back 
injury under the circumstances separate awards could be made 
for the back and the leg.

The Referee further concluded that although claimant 
had returned to his regular job and was earning more than he 
was at the time of his industrial injury, that was not 
necessarily an indication that he had lost no earning capacity 
as a result of said injury, citing Ford v. SAIF, 7 Or App 
549, wherein the Court ruled that the loss of earning capacity 
is measured by the loss of claimant's ability to obtain and 
hold gainful employment in the general labor market. .

After considering claimant’s residual physical limita
tions and his capabilities, age, education and work background, 
the Referee concluded that claimant had lost' 30% of his 
earning capacity as a result of his low back injury.

m

The award of compensation for a scheduled injury is 
based upon impairment rather than loss of wage earning 
capacity. The Referee concluded that'although claimant had 
not suffered a substantial loss of use of the right leg he 
had lost more than 5% because, in addition to the weakness 
of his-right leg which his treating physician described as 
mild, claimant experiences numbness and tingling sensations 
with prolonged sitting and standing. The Referee concluded 
that claimant had lost 15% use of the right leg.
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The Board, on de novo review, agrees that separate 
awards were properly made for the back and leg problems and 
that the back disability must be evaluated based upon claim 
ant's loss of earning capacity whereas the leg injury is a 
matter of determining impairment. However, the Board does 
not find that the medical evidence supports an award of 30% 
of the maximum allowable, by statute for unscheduled disabil

In this case claimant has returned to the same job in 
which he was engaged at the time of his injury and he has 
continued to work and be paid wage increases the same as th 
other employees. There may be certain things he was able t 
do prior to the injury that he cannot do now as a result of 
the injury but, in the Board's opinion, he is adequately 
compensated for that loss of wage earning capacity by an 
award of 64° which represents 20% of the maximum.

With respect to the scheduled injury the evidence 
justifies an increase from 5% to 15% and, to that extent, 
the Board concurs in the findings and conclusions of the 
Referee.

ORDER
The order of the Referee, dated June 22, 1979, is 

modified.
Claimant is awarded 64° of'a maximum of 320° for 20% 

unscheduled low back disability. This award is in lieu of 
the award granted by the Referee's order which in all other 
respects is affirmed. .

!

WCB CASE NO'. 78-7856 December 10, 1979
ROYLEE MARLOW, CLAIMANT 
Tim J. Helfrich, Claimant 
Lang, 'Klein, Wolf, Smith,

& Hallmark, Employer's Attys. 
Request for Review by Claimant

s Atty. 
Griffith

Reviewed by Board Members Phillips and McCallister.
Claimant seeks Board review of the Re.feree's order 

which approved the' employer/carrier's denial, dated Septemb 
26, 1978, of claimant's alleged injury sustained on Auoust 
31, 1978. .
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The issue is compensability. The employer contends 
that claimant was an independent contractor at the time of 
the alleged injury or, if not, that he was not employed at 
that time by the employer. Claimant contends that he is 
entitled to additional compensation in the form of penalties 
for unreasonable resistance to the payment of compensation.

#

Claimant had answered a newspaper ad placed by the 
employer, a company which had contracted with a timber owner 
to cut down dead cedar and remove it by helicopter. The ad 
solicited workers to cut shake bolts. Claimant agreed to do 
this for $50 a cord plus an additional $5 for each cord he 
lelped load to be transported. Claimant contended the agreement 
vas verbal; the employer contended that there was a written 
contract signed by the parties. No contract was produced at 
the hearing and it was stated that it had been stolen during- 
an alleged burglary, however, a form of contract which was 
purported to be identical to the one signed was submitted as 
an exhibit.

Claimant had control over when he worked and how long 
le would work; he used his own methods in accomplishing the 
job and furnished his own equipment. He was paid by the • 
jnit rather than by the hour and he was allowed to recruit 
ather workers with defendant's approval and to form a "team" 
to do the work.

The employer specified the areas that were to be cut, 
the size of the shake bolts, specified the quality of the

cedar that was acceptable and for which payment would be 
made and also specified the manner in which the cedar would 
be stacked and bundled for shipment by the helicopter. The 
employer evaluated the quality of the wood and at times 
refused to pay for some which claimant had cut. Neither 
party was prevented from terminating the association without notice or further liability.

The employer did not deduct premiums for workers' 
compensation coverage although the alleged contract required 
it. One of the co-owners of the defendant's company assumed 
claimant was an independent contractor because of the method 
cf paying by piecework, however, he testified that he (co- 
Dwner) "... basically supervised the whole show .. . .".

The Referee concluded that the arrangement between 
claimant and the employer was a very loose, unrestricted one 
cut that the employer reserved considerable control over 
claimant and that the facts establish that there was an 
amployer-employee relationship between claimant and the 
lefendant/employer.
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# The injury which allegedly occurred on August 31, 1978 
at the work site of the employer was the result of claimant 
being struck by a limb and knocked to the ground while he 
was cutting a snag. The testimony was unrefuted that claimant 
cried out and was found on the ground with a bruised forehead. 
He was removed from the scene by a helicopter, hospitalized 
and treated.

■; The Referee concluded that the injury occurred as 
claimant alleged.- On the question of whether he was an 
employee of the employer at the time of that injury the
Referee found that claimant and the employer had agreed on
such' a relationship prior to claimant's beginning work on 
August- 8, 1978; claimant subsequently became dissatisfied 
wlth-his job and on August 25, certified on a Department of 
Employment form that he had quit working for the employer 
the previous day. On August 28 he also certified that he
had not -worked for the employer for the week ending August
26 and that during that period of time he had sought work 
from' other employers.

However, claimant returned to the work site on August 
•-31-, •1978 to collect his tools and was persuaded'by a co
worker 'and others who made up his cutting team to work that

day. There was no discussion between the claimant and the 
emplpye-r concerning his termination nor did the purported 
contract-mention it.

:V-, pT-he Referee found that claimant apparently assumed, 
basedipn'past experience, that he could quit at any time and 
•that? there was no showing that the employer was not of' a 
contrary opinion. The-Referee found it was not necessary that-.-ciaimant convey his intent of terminating to the employer; 
that pit-;, was not generally held that notice requirements 
would be read into an agreement which was silent on that 
matter.

nod The Referee concluded claimant could unilaterally 
terminate his association with the employer without the 
necessity of prior notice and that because of claimant's 
long absence from the work site prior to August 31, 1978, 
hisris-tatement to the employment office that he had quit, his 
statement to that office that he was available for and 
seeking other work, and because he had returned to the v/ork 
site on August 31, 1978 only to pick up his tools claimant 
had properly exercises his option to terminate his employment 
with the employer.
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The Referee found no proof that the employer hired ' 
claimant for all time by hiring him on or about August 8,
1978 or that after August 31, 1978 the employer had ratified 
claimant's employment on that day by paying wages or by any 
other means.. Therefore, claimant was not, in the opinion of 
the Referee, an employee of the employer at the time of his 
injury of August 31, 1978.

He found no justification for assessment of penalties 
but did approve the denial of claimant's claim by the employer.

The Board, on de novo review, reverses the Referee .on 
his finding that claimant was not an employee of the employer 
on August 31, 1978. It agrees with the Referee that claimant 
did suffer, on August 31, 1978, an industrial injury as 
described by the claimant, a description which stands unre
butted .

m

; Claimant was hired on August 8, 1978. .The evidence 
indicates that he quit working for the employer on August 
24, 1978 but there is no evidence that he ever advised his 
employer that he was severing their employment relationship. 
Contrary to the conclusion reached by the .Referee, the Board 
does not find that claimant could unilaterally terminate his 
association with the employer without the necessity of prior 
notice.

When claimant walked off the job site on August 24,- !'
1978 the employer had no way of knowing that he would'hot 
return the next day and even though he was off the job site- 
for a week it was not until the employer received notice 
from the employment office that claimant had sought employment’ 
and had stated that he had quit working for the employer- 
that he was aware of claimant's intention to terminate their 
employment arrangement, an arrangement which the Referee ' 
quite accurately described as loose and unrestricted. This'" 
notice was -not received by the employer until after claimant 
had been injured on August 31, 1978.

. •? 'i
The Board concludes that inasmuch as the employer had 

not been made aware of claimant's decision to quit and that 
claimant had returned to the work site the employer was'^’’ - ' 
obligated to pay claimant for any work done prior to the'-^''-' 
employer's, actual knowledge of claimant's termination':*-'
Claimant was an employee at the time he suffered his *ih'dus-' 
trial injury. The denial dated September 26 , 1978 must' be 
set aside.

ORDER

The order of the Referee, dated June 15, 1979, 
reversed.

■:',o niia
■ b:ti
n.i fHjv 
is

#
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The denial by tiie employer/carrier of claimant's claim 

for an industrial injury sustained on August 31, 1978 is set 
aside and the claim is remanded to the employer/carrier to 
be accepted and for the payment of compensation, as provided 
by law, commencing on August 31, 1978 and until the claim is 
clbse'd pursuant to the provisions of ORS 656.268.

Claimant's attorney is awarded as a reasonable attorney's 
fee for prevailing on a rejected claim the sum of $1,000 
payable by^the employer/carrier. This attorney's fee is 
awarded for claimant's services both before the. Referee and 
at Board level.

WCB CASE NO, 76-6883
KENNETH OLSON, CLAIMANT 
Hayes .Patrick Lavis,. Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant ,

December 10, 1979

, Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the order of 

the Referee which affirmed the Fund's denial of claimant's 
claim for compensability.

Claimant, 22 years of age, was employed as a cook 
at Sammy's Restaurant and alleges he developed gastroenteritis 
from his - employment.

c •• ■ Claimant testified that the first episode occurred
I on December 24, 1975 while on vacation and after he had been

. • ; off work-for two days prior,' Claimant's symptoms were extreme'll ; nausea, vomiting every hour and pain. Other episodes claimant
•' had were-on May 18; 1976 , while he was working, June 6, 1976 
while -bn his' way to Reno and having been off work for three 
days prior, and was hospitalized in Susanville, and a July 
18, 1976 episode for whic.h he was hospitalized and occurring 
after^he had terminated his employment with Sammy's Restaurant 
on July 14. On July 18 he was hospitalized for 24 hours, 
released, and readmitted on July 20.

; ■ • Claimant testified he is nov/ employed by the Thunder-
bird as a'cook and since quitting his .employment with Sammy's 
he has not had further episodes.

Claimant's condition was diagnosed by Dr. Honl as 
gastroenteritis.
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the Fund.
On December 7, 1976 claimant's claim was denied by

Interrogatories were submitted to Dr. Honl who 
responded that he diagnosed acute and chronic gastroenteritis.

In his opinion the condition can be caused by irritation from 
spices and fatty foods, by eating these things throughout the 
day. Dr. Honl felt that claimant's symptoms in relation to 
his work was a well-known problem. He opined that claimant's 
employment was a material contributing factor even if some of 
•his attacks occurred while off the job.

On January 18, 1977 Dr. Honl reported that this
condition is known as "cooks disease".

#

At the second session of hearing Dr. Much, the Fund's 
medical consultant, testified after reviewing all of the medi
cal evidence. He defined gastroenteritis as inflammation of 
the gastrointestinal tract. The most common cause of this was 
bacteria or virus. It can also be caused by endocrine disease 
or emotions. He testified that the bacteria type is caused by 
contaminated food and/or drink. Dr. Much found the medical 
evidence to show claimant had a high blood count, which points 
to infection, as being the cause. He further testified that 
the onset of .symptoms is insidious, one becomes nauseated first 
for a couple of days and gradually develops cramping and 
diarrhea.

The Referee found that claimant's theory that his 
gastroenteritis was caused by pressure from his employment was 
•unsubstantiated. He further found that no contamination of 
food or drink at the employer's had been proven. He affirmed 
the Fund's denial. (

The Board, on de^ novo review, finds compensability 
hinges on expert medical opinion. Dr. Honl,. who examined 
claimant, unequivocally finds claimant's employment a material 
contributing factor to his condition. Dr. Much testified that 
the condition is insidious, taking days to reach the cramping 
stage. This fits the testimony of claimant concerning the 
episodes that he experienced, some two to three days after not 
being at work. Since leaving this employer claimant has had 
no further episodes.

Therefore, the Board concludes that the weight of 
the medical evidence preponderates in claimant's favor.

ORDER
The order of the Referee, dated January 25, 1979, 

is reversed.
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Claimant's claim is hereby remanded to the State 

Accident Insurance Fund for acceptance and the payment of 
compensation as required by law until closure is authorized 
pursuant to ORS 656.268.

Claimant's attorney is hereby granted as a reasonable 
attorney fee for his services at the hearing and at Board 
review the sum of $300, payable by the Fund.

SAIF CLAIM NO. A 662976 December 10, 1979

m

RALPH H. TEW, CLAIMANT
Hayner, Waring & Stebbins, Claimant's Attys.
Evohl F. Malagon, Employer's Atty;
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his back on 
January 21, 1958. His claim was closed after two surgeries 
by an order, dated June 22, 1960, which awarded claimant 
compensation for temporary total disability and compensation 
for permanent partial disability equal to 36.25° equivalent 
to 25% loss of function of arm for unscheduled disability. 
Claimant's aggravation rights have now run.

Claimant continued to have difficulty with his back and 
on May 17, 1978 claimant, by and through his attorney, 
requested the' Board to exercise its own motion jurisdiction 
and reopen his claim.' The Board, after receiving certain 
medical reports from claimant's attorney, referred the • 
matter to a Referee for a hearing.

The hearing was held on January 17, 1979 to decide the 
question of whether the claimant's' present condition was 
related to the 1958 injury or if it resulted from a March 
1976 injury. The .claimant, after his original injury, had 
returned to work as a parts man. Claimant eventually estab
lished his own business doing auto repair work, painting and 
sandblasting. Claimant continued to have pain at the fusion 
site for which he would seek chiropractic treatment at least 
once a year. These pains limited his working to about half 
the time which his owning his own business allowed him to 
do.

9

Claimant, in March of 1976, was doing some sandblasting 
for Akin Motors. , While doing this job claimant fell 6 to 7 
feet to the ground from a ladder striking a trailer with his 
right side around the rib cage and then falling to the 
ground on his back. According to claimant's testimony, the
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back problems continued and they involved the same type of 
gradual increasing discomfort at the fusion site. Claimant 
had not noted an' accelerated back deterioration since the 
March 1976 fall. He had been receiving treatment since the 
March 1976 fall and had not yet returned to work.

Dr. Grieser, a neurosurgeon, diagnosed a narrow spinal 
canal which he related to •the 1958 injury and in November of 
1976 performed a decompressed laminectomy. Claimant was 
seen by Dr. Stainsby, a neurosurgeon, who opined claimant's 
present problems due to a natural degenerative aging
process which had been enhanced by the 1958 surgery.

The Referee concluded that based on all the evidence 
claimant had continuing back problems after his 1958 injury 
which has steadily deteriorated. He further concluded the 
1976 injury did not permanently affect claimant's back 
condition .by causing or hastening its deterioration so as to 
break the chain of causation between the 1958 injury and his 
present disability. It was his recommendation that the 1958 
claim be reopened.

The Board,'in an order dated March 2, 1979, remanded 
the claim to the State Accident Insurance Fund to be accepted 
and for the payment of compensation as provided by law, 
commencing on the day (exact day unknown) in March 1976 that 
claimant fell from the ladder until the claim was again 
closed pursuant to ORS 656.278 less any time worked. Further, 
the Board granted claimant's attorney an attorney's fee. m

Claimant was found medically stationary as of September 
26, 1979 . On October 15, 1979 the Fxind' requested a determin
ation of claimant's current disability. The Evaluation 
Division of the Workers' Compensation Department, on November 
13, 1979, recommended claimant be granted an award of permanent 
total disability.

The Board concurs.

ORDER

Claimant is hereby granted compensation for permanent, 
total disability effective September 26, 1979. Claimant is 
entitled to compensation for temporary total disability pur
suant to the Board's Own Motion Order, dated March 2, 1979, 
from March 11, 1976 to September 25, 1976.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compen
sation for permanent disability granted by this order, 
payable out of said compensation as paid, not to exceed 
$3,000. Claimant's attorney has already been granted a 
reasonable attorney's fee out of the compensation granted 
for temporary total disability by the Own Motion Order of 
March 2, 19 79 .

m
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# WCB CASE NO. 78-5690 December *11, 19 7 9

JAMES ROGERS, CLAIMANT 
George Hoselton, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF '

Reviewed by Board Members Phillips and McCallister.

The State Accident Insurance Fund seeks review by 
the Board of the order, of the Referee which found claimant to 
be permanently and totally disabled as of January 16, 197-9.

Claimant was employed by an Exxon gas .station- as a 
mechanic and manager. Claimant testified that on July 23, 1975 
he was doing a valve job and’^ stopped to go outside to pump gas. 
He testif ied ,.that as he was pumping gas a car came up: and 
struck him, throwing him -against .the car that struck him, 
hitting- his head, then throwing.him forward onto-the car he 
was servicing, striking his face-and chest on .that car.

- Claimant had a .prior hea.d injury when-struck by a' 
cannon barrel in 1961 while in the Marine Corp and was in a 
serious automobile.accident in 1967. ■ - -

After this industrial injury, claimant testified.he. 
drove'himself'to-the- doctor’s office* .Blacking out several - 
times on the way there.

•On August 24, .1975 Dr. Gorman . reported - that he was’ the 
doctor - claimant .drove to see. -When-he-saw claimant he was having 
little: blackout, spellsdiagnosis was whiplash injury, lumbo
sacral spra-in-and • contusion to face with possible displacement 
of the;.silicone orbital-disc in claimant !-s, right orbit. He 
referred"claimant--to Dr. Struckman. - - . • .

-.•..Dr. Struckman reported claimant's complaints were 
severe neck, and upper - dorsal•pain with low back pain and. right 
shoulder pain. Dr. Struckman felt claimant would be quite 
sore for atleast a week.

• : On November 26, -1975 Dr. .Dunn examined claimant and 
diagnosed probable C6 and L4 nerve root compression. On

December 3 claimant underwent a myelogram at both the cervical 
and lumbar levels,. The myelograms were normal. Claimant 
remained hospitalized in traction. • ■ ' ...

On February 10 ,. 1976' Dr. .Dunn performed a laminectomy 
and foraminotomy. A lumbar venogram had been normal.



■ On May 11, 1976 Dr. Dunn reported .claimant could perform 
light work and did not anticipate any permanent disability. .

In September, 1976 Dr. Nickels diagnosed acute muscu
loskeletal strain lumbar and cervical-spine. Claimant was 
hospitalized; it was noted by history .that claimant's legs 
started collasping on him.

- -Cervical and lumbar myelograms were repeated in May, 
1977 and were normal.

On May 14 , 1977 Dr'. Gardner reported a diagnosis of 
psychophysiological musculoskeletal reaction, post-traumatic 
survival sequele, personality disorder with passive-aggressive 
and hysterical features. ■ ‘ -

A psychological evaluation was performed by Dr.'Painter 
on July 19-, 1977.- Claimant told Dr. Painter he had been -working 
on an on-the-job training program in an appliance repair busi- 
ness until recently • when he was forced to quit because'of his'-' 
condition. The' doctor "reported claimant' tried to'impress • him • 
with dramatic presentation of pain. Claimant was moderately 
depressed." The' diagnosis was hysterical conversion reaction 
moderate'to severe, depression moderate with sexual dysfunction 
and sleep disturbance. Claimant's IQ was average--and the- doctor 
strongly suspected organic brain syndrome, a tendency to drug 
dependency,' economic security 'he felt rested with-continuing 
disability, moderate contribution for prolonged disability by"''' 
claimant's wife. -•

On July' 20 , 1977- Dr.-Seres repor'ted claimari't's major 
problem was emotional response to physical problems.' C laimant'-s' • 
motivation was 'questionable regarding return to 'work.' ' Claimant - ' 
was admitted to the Pain Clinic and Dr. Seres- subsequently - 
reported that'claimant made rapid gains -in mobility and endur- 
ance while so enrolled. Claimant was 'able to do strong full 
squats to the floor, with no bending or pain behavior. Dr.
Newman, psychologist', felt "claimant was capable, physically, 
of moderate work activity. ^His -condition was medically' stationary 
and retraining■ was not likely to succeed. ' ' '

A neurological examination was performed by Dr.
Grieser who'reported claimant entered the office with a crutch.

Claimant's undressing slowly was quite theatrical, 
felt claimant was -not in need of surgery.

The doctor

An occupational therapist .report of January 18, 1978 
indicates claimant had proper body mechanics, had good recall, 
was very mobile in doing, activities•such as mopping a floor.

On August 4, 1977 Dr. Painter reported that claimant 
told him he was doing better. The doctor felt secondary gain 
was exerting a negative influence on claimant's overall adapta
tion .
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# ' Subsequently claimant told Dr. Seres he was doing 
well/-doing his exercises and was on no medication except for 
aspirin. Dr. Seres- felt claimant's lacR-of motivation was 
significant, but his condition was medically stationary.

^ Determination Order of January 10, 1978 granted
claimant 8° for' 15% unscheduled low back, neck, right shoulder 
and head, disability.

"'On; Octob'er 17', 1978- Dr. Lewinsohn-,. professor of 
psychiatry.', evaluated' claimant". He reported that ■claimant 
arri-ved‘ for the interview in a wheelchair.. Testing, was compa-ti'— 
ble with' organic- brain syndrome.. In response to questions given 
to him Dr. Lewinsohn' responded on October 26, 19'78, that claiman-t 
was not capable of gainful employment and was- permanently and 
•totally -'disable.d .from brain damage reducing him in areas of 
memory, concentration, motor coordination and speed..

-’/■-iin December, 1978 claimant was hospitalized with 
chrohic''back syndrome and acute strain of the cervical and 
lumbar spine. History: given at hospital admission was claimant 
fell off 'of a ladder. • - ‘ :

■'''-/ On-December 27, 1978 claimant was examined by Dr... ' ' 
Schos'ifal--for blackout spells. - Claimant told him he was 
completely bedridden and could not walk. The doctor found 
clai.mant frequently hostile during questioning-, claiman-t would 
also-’f requently " freeze" during the -interview. Claimant 
arrived'''aU'the doctor's office in a wheelchair and claime.d’he , 
couldhn'ot-;‘mbve his legs. However,- the doctor found good-muscle 
tone -arid’when coaxed claimant v/o'uld give a weak mbvemerit’. 
Sensory examination of the legs was impossible due to inconsis
tent responses. -Dr.- Schostal witnessed a. blackout spell.- ■ •- 
He asked claimant to elevate his arms' and claimant- started to: •.
develop a bizarre shivering movement in all four extremeties. 
Hej-jthehr..coilasped and slumped., on the'-table. Upon.-examining 
him;5...the-re:‘was clearcut fluttering-of the eyelids and voluntary 
resistance-.bo eyelid opening.. Claimant came briskly out of

hisYepisode/of--unconsciousness . The-doctor felt claimant had 
blatant hysteria- and his blacking out v;as hysterical in nature 
and the doctor questioned the possibility of malingering. 
Claimant was not neurologically disabled.

On January 12, 1979 Dr. Nickles reported that, in his 
opinion, physically and psychologically, claimant was permanently 
and total-lyl disabled.. - . •
a ' so'rol-o.-H

Claimant arrived at the hearing in a wheelchair wearing 
a neck brace, a lumbosacral corset and an arm brace. Claimant 
testified that he spends his days in bed in traction, only 
getting out of bed to go to the bathroom 3 or 4 times, a day 
via his wheelchair. He testified he blacks out whenever he 
turns his head to the left or raises his elbows to shoulder 
height.



During claimant's wife's testimony at the hearing 
claimant blacked out and a sheriff's deputy took claimant to 
the hospital in a pickup as no ambulance was available. .•

The Referee found, principally on the basis of 
::laimant' s psychological reaction to this injury superimposed 
Dn physical- residuals, .that claimant was permanently and totadly 
disabled effective January 16, 1979 . - y,

The. Board, on.de novo'review, disagrees with the 
conclusions reached by the Re-feree. , The Board finds many-. ^ _
liscrepancies in the record between the testimony of claiman.t. 
and the medical findings. The- history of the-injury is given, 
in at least four different versions... Aside from claimant- .. 
telling Dr. Gorman about his blackout spells immediately. .
following, the injury, there appears to be no more mention in - 
the medical repof-ts of these spells from 1975 until 197-8. .....

-. A picture produced in evidence shows claimant, lying 
in his ^bed apparently in traction, wearing a neck brace and. a 
lumbosacral .corset. .The picture, and the medical repor-tg, ;
do not indicate any atrophy in claimant's legs despite, hrs, - -.y-
testimony that he cannot use his extremeties. The December,
1978 hospitalization report refutes claimant's inability to get 
out of bed as he. was -hospitalized at that time having fallen 
off a ladder. . .. . ' y-,.-cc--.

The Board further finds- that the psychological, .condi.-r.; ;.-, 
tion has . not been proyen to be . causally related to claimant 
industrial injury and coupled with Dr. Schostal.'s witnes.sing ; 
of a blackou.t spell, .makes claimant’s psychological problems .....,-.-^

ppear to'be* exaggerated and possibly a- conscious endeavor.-u ::i 
n claimant-'s; part- for secondary gain; “ • ' c

; The. objective medical evidence indicates that.'claimant 
las suffered a loss of. wage earning capacity for the -res-rduaisn. 
le suffered, from'-his industrial injury greater then thatvirti:-- 
awarded by the Determination Order. The Board concludes 
claimant is- entitled to an award of 40% unscheduled’ disability''.

, \yyr.-- bnsC.f-
. ..• - ; -ORDER •- 'oob sdJ b

.u;
b

ii:

■ir-.

The order of the Referee on Reconsideration, dated 
1/11/19, is modified.

no %no-Claimant is hereby granted an award of 128°'-forisJo--J‘ o. 
40% unscheduled disability. In all other respects the Referee' Drder is affirmed. • ’ --iO
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#
December 11, 1979SAIF CLAIM NO. C 275638

DONALD C. SCHMIDT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

•• Claimant suffered a compensable injury to his left foot 
on November 20, 1970, His claim was first closed by a 
Determination Order, dated September 16, 1971, which awarded 
only temporary total disability. The claim was subsequently 
reopened for surgery and again closed on May 19, 1975 with 
ah award of temporary total disability and permanent partial 
disability award for 50% loss of the left foot. The claim 
Was again reopened and closed on August 4, 1977 with additional 
temporary total disability only. A Stipulation and Order, 
dated November• 29 , 1977, awarded claimant an additional award 
of compensation equal to 33.75° for 25% loss of his left foot. 
The Board, by an Own Motion Order, dated December 20, 1978, 
reopened claimant's claim. It was closed with an award of 
compensation for additional temporary total disability and 
compensation equal to 20.25° for 15% loss* of the left -foot.

Subsequent surgery was required and a stipulation and 
order, dated June 8, 1979, awarded claimant additional tempor
ary total disability and additional 10% permanent’partial 
disability for loss of the left foot making a total permanent 
partial disability award of 100% of the left foot.

Claimant was rehospitalized on July 30, 1979 for excision 
of a neuroma. Dr. John Corson reported on October 29, 1979 
that claimant was medically stationary and in need of no 
additional treatment.

On November 6, 1979 the Fund requested a determination
of claimant's permanent disability. The Evaluation Division 
of the Workers' Compensation Department, on November 21,
1979, recommended that claimant be granted temporary total 
disability from July 30, 1979 through October 29, 1979 and 
no permanent partial disability in addition to that previously 
granted.

The,Board concurs.

ORDER

’ Claimant is hereby granted compensation for temporary 
total disability from July 30, 1979 through October 29, 
1979. This award is in addition to all awards previously 
granted claimant for his September 16, 1971 injury.
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WCB CASE NO. 78-444 December 12, 1979
MILTON ANDERSON/' CLAIMANT 
Coons & Anderson, Claimant's Attys.
Jaqua & Wheatley, Employer's Attys.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
ISSUE ON REVIEW

Claimant appeals the order of the Referee which did not 
increase his award for unscheduled disability. Claimant had 
been previously awarded 50% unscheduled disability for a low 
back injury and an additional 15% unscheduled disability for 
psychiatric impairment. Claimant contends he is permanently 
and totally disabled.
FACTS

Claimant, a 42-year-old partsman, fell off a shelf on 
February 1, 1973 injuring his back. Dr. Harold Rockey diag
nosed this injury as an acute low back strain. A myelogram 
done on March 16, 1973 was normal. Dr. Rockey referred the 
claimant to Dr. Hockey for further evaluation.

Dr. Hockey reported on April 20, 1973 that he found no evi- AS 
dence of a lumbar herniated disc. His diagnosis was lumbosacral 
strain.

Claimant was referred to the Disability Prevention Division 
which found claimant” would seem to need a job change although 
the objective findings were not really severe. Claimant was 
then referred to the Back Evaluation Clinic.

Dr. Norman Hickman, a psychologist, upon a referral from 
the Disability Prevention Division, reported in August 1973 
that the claimant had a high school education and had been work
ing for the last 16-17 years in the automotive parts business,

>

which he did not particularly like. Dr. Hickman found the 
claimant to have an upper average to bright intellectual 
level. The claimant expressed interest in vocational training 
or employment driving a truck or wildlife management and 
preservation. Dr. Hickman felt claimant was experiencing 
moderate psychoneurotic reaction with anxiety, depression and 
possible hysterical components. He opined that this psycho
pathology was related to claimant's accident in a moderate 
degree, but claimant would suffer no serious psychologica1 
disability if he is satisfactorily rehabilitated so he could 
return to full time gainful employment.
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m
The Back Evaluation Clinic's doctors diagnosed a lumbo

sacral sprain. They found a moderate to severe deciroe of inter
ference from functional overlay. They opined the claimant was 
not stationary until further tests were done and that claimant 
was not able to return to his former occupation.

Dr. Rockey, in February 1974, reported that claimant's 
condition was basically unchaged and he continued to have 
stiffness in his back. He felt claimant was, seriously dis
abled but, could find-no physical basis for it.

Dr. James Degge, an orthopedic surgeon, saw claimant in 
April 1974 and found tropism of- the lumbosacral facets, in
stability at the L4-5 level with a-lumbar convexity to the 
left, the appex between L4-L5. He felt claimant had a facet ’ 
syndrome involving L4,L5 and L5-S1 intervals. He recommended 
continued conservative care. .

9

In June 1974 Dr. Degge found claimant medically stationary.
He felt claimant's permanent residuals were mild. Dr. Degge 
suggested claimant avoid activities placing heavy demands on his back 
such as prolonged lifting, bending or twisting. He felt claimant 
should be retrained in a lighter type of work and that claimant 
had a severe degree of psychoneurotic overlay, and under no 
circumstances was a good candidate for surgery.

A Determination Order, dated July 23, 1974, awarded 
claimant compensation for temporary total disability' and 
compensation equal to 160® for 50% unscheduled disability for 
his low back injury.

In September 1974 Dr. J. Alan Cook, a psychiatrist, eval- 
- ■ ' uated claimant. He diagnosed hysterical neurosis, conversion 

" type with accompanying psychophysiological musculoskeletal 
disorder. He, felt the prognosis for improvement with psycho
therapy was guarded to poor, however, recommended a trial per
iod of psychotherapy.

... A Stipulation, dated October 22, 1974, reopened the 
claim for -a three-month trial of psychotherapy.

Claimant began psychotherapy and also resumed his phy
sical therapy. Claimant also underwent a trial of acupuncture 
beginning in January 1975by Dr. Stanley Richmond.

r .• Ins?ypril 1975 Dr. Cook reported claimant continued to ex-
• perience severe and disabling degrees of depression. He 

• opined claimant's condition was not stable and should continue 
. to receive some.form of psychotherapy.

#
Claimant was referred for job sampling with Vocational 

.Rehabilitation. Claimant reported to his counselor that he 
was not ready for work. .
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XII January xy/6 Dr. Richmond prescribed a transcutaneous 
nerve stimulator which claimant reported gave him considerable
relief.

On March 30, 1976 Dr. Rockey found moderately severe 
disuse atrophy of claimant's low back which seemed to have 
had an hysterical component as its major or predominant cause. 
He felt the lack of activity contributed secondarily to claim
ant's symptoms. Dr. Rockey did not feel claimant needed addi
tional orthopedic care, but felt that Dr. Cook should determine 
if claimant needed additional psychiatric care.

In August 1976 Dr. Cook reported that claimant maintained 
condition of relative stability as- long as some form of 

regular psychotherapy was maintained. He opined if claimant 
did not continue to receive such therapy, his condition would 
quickly deteriorate. Therefore, Dr. Cook did not feel claimant 
was medically stationary nor was it realistic to hope claimant 
would ever return to work with the possible exception of work
ing as a process server. He felt claimant was functioning to 
the maximum of his ability.

The counselor for the Vocational Rehabilitation Division 
closed their file on August 23, 1976 based on the mutual 
decision of the claimant and the counselor. Claimant had not 
been able to work as a process server.

On August 26, 1976 Dr. Richmond reported that claimant 
was medically stationary. He felt claimant had a low back 
injury with some neuropathy remaining in the right sciatic 
nerve. He opined claimant could perform the work of a 
process server without aggravating his condition.

m

Claimant was examined by Dr. Charles Holland, a psychia
trist, on December 1976. Dr. Holland felt claimant was manifest
ing prolonged morbidity for a poorly characterized injury. His 
diagnosis was an adjustment reaction of adult life with some 
depressive features which appeared to be in remission.

On March 22, 1977 Dr. Cook reported that claimant had con
tinued with his therapy and his condition had remained stable.
He felt claimant's condition was medically stationary.

Dr. John Mundall, a neurologist, examined claimant and re
ported in October 1977 that his diagnosis was right cervical 
and shoulder muscle contraction pain, most likely related to 
tension, suspected migraine aura, chronic low back pain, most 
likely secondary to chronic lumbar strain.

m
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In December 197 7 Dr. Guy Parvaresh, a psychiatr.ini:, examined 
claimant. He diagnosed anxiety neurosis and psychophysio logical 
musculoskeletal disorder. Dr. Parvaresh felt claimant was not 
disabled from a psychiatric standpoint, to attempt further re- 
traiining or return to a job for which he was trained. He felt 
it was fair to assume claimant's injury might have aggravated 
a pre-existing condition and felt the total psychological im
pairment was not greater tlian 15%.

In February 1978 Dr. Arden Snyder replaced Dr. Cook as 
claimant's treating psychiatrist. He disagreed with Dr. Par
varesh' s report in part. Dr. Snyder felt claimant's l.ack of 
motivation and inability to finish rehabilitation program was 
consistent with claimant's depression.

A Second Detemination Order, dated June 8, 197 8, awarded 
claimant additional temporary total disability and additional 
compensation equal to 48“^ for 15% unscheduled disability re
sulting from psychiatric impairment.

Claimant began an on-the-job training program as a counter 
salesperson in a gun shop on November 15, 1978. This program 
was to run through May 14, 1979.

At the hearing the claimant testified he had left the sales
person job three days prior to the hearing. He couldn't do the 
work because of .his back pain. He was working four hours per 
day, five days a week.

The employer testified that claimant's work performance had 
decreased to the point he would eventually have to fire claimant 
Claimant's job. involved waiting on customers, cleaning glass 
cases, lifting boxes of bullets and checking freight. Claimtant 
could sit or stand and he enjoyed this work.

The Referee, after reviewing all of the evidence, felt that 
the two Determination Orders adequately reflected the combined 
difficulties of this claimant and, therefore, affirmed the 
Determination Order of June 8, 1978.
BOARD ON DE NOVO REVIEW

■The Board, after de novo review, reaches a different, con
clusion than the Referee. Claimant has not been able to succt^ss- 
fully work as a process server or as a salesperson in a gun 
shop. However, the medical evidence alone does not establish 
that claimant is permanently and totally disabled. Therefore, 
the Board must review such factors as claimant's age, education, 
•training, aptitudes, condition of the labor market, claimant's 
adoption to non-physical labor and his emotional condition. 
Claimant is now 48 years old, with a high school education 
and has upper average to bright intellectual level. All of 
claimant's training and work experience has been in laboring 
types of employment.
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Claimant has been examined by three psychiatrists. The 
Board feels Dr. Parvaresh is more persuasive than Dr. Snyder 
who became involved late in claimant's treatment. Dr. Parvaresh 
found claimant was not disabled from a psychiatri-c point to 
attempt further training or return to a job at which he had 
experience or had been trained.

Therefore, the Board finds claimant is not permanently 
and totally disabled. However, the Board does find claimant 
is entitled to an additional award of compensation equal to 
48® for 15% unscheduled disability based on claimant’s loss 
of wage earning capacity.

ORDER

The Referee's order, dated May 11, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 256® for 80% unscheduled dis^lbility from his indus
trial injury of February 1, 1973. This award is in lieu of 
any and all prior awards.

Claimant’s attorney is hereby granted as a reason
able attorney's fee for his services at Board review a sum 
equal to 25% of the increased compensation granted by this 
order, payable out of said compensation as paid, not to ex
ceed $3,000. #

SAIF CLAIM NO. TA 652851 December 12, 1979

CLYDE L. BAKER, CLAIMANT 
Malagpn & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
-Own Motion- Determination

Claimant sustained a compensable injury to his low back 
on January 31, 1958. This claim was originally closed by a 
Determination. Order,- dated January 6, 1959 which granted 
claimant compensation equal to 15% loss of an arm for unsched
uled low back disability and 20% loss function of the left 
leg.

#
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Claimant continued to have intermittent trouble with 

his left leg and continued to seek medical treatment for his 
condition. On March 15, 1979 he sought medical treatment for 
condition of varicose veins in the left lower leg. Dr. 

Gerald Casebolt reported in April of 1979 that he did not 
feel that the claimant's varicose veins were related to the 
injury. He noted claimant had a previous case of phlebitis, 
pulmonary embolis and a pre-existing obstruction of the 
inferior vena cava. Claimant requested an own motion order 
reopening his claim of January 31, 1958 for his current 
treatment. An Own Motion Order was entered on September 10, 
•1979 reopening the claim effective the date he came under 
•treatment for varicose veins. The Board reopened the claim 
• based on Dr. William Streit?.' report of April 1979 in which 
he reported that he felt claimant's problem of varicose 
veins were related to the January 31, 1958 industrial in
jury. The Board concluded this was sufficient medical 
evidence to verify the reopening of the claim as of the date 
claimant commenced to receive treatment from Dr. Streitz for 
his varicosities.

9

In October 1979 Dr. Casebolt reported that the claim
ant's condition was medically stationary and that no further 
treatment was indicated other than he advised claimant to 
continue to wear elastic hose. There is no additional time 
loss during the time claimant had been receiving medical 
treatment.

On November 1, 1979 the Fund requested a determination 
of his current disability. The Evaluation Division of the 
Workers' Compensation Department, on December 4, 1979, 
recommended that claimant's claim be closed and that claim
ant be awarded no additional compensation for temporary 
total disability and no additional award for permanent 
partial disability.

The Board'concurs

ORDER

Claimant's claim for an industrial injury sustained on 
January 31, 1958 is hereby closed with no additional award 
of compensation.
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JANICE K. DETWEILER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

SAIF CLAIM NO. C 384753 December 12, 1979

m
On November 1, 1979 Dr, John Thompson reported that 

claimant had requested her claim be reopened for time loss.
She reported to him that on October 26 she sustained a fall 
which she attributed to her knee giving away. Dr. Thompson 
was unable to substantiate on the basis of his examination 
whether the knee actually gave way or not. He found there 
was some question as to whether the recent fall was directly 
attributable to the old knee injury.

Claimant's claim for her July 27, 1972 injury was first 
closed on September 19, 1972. Subsequent to this closure, 
there had been other reopenings and closures. Claimant's 
aggravation rights have expired.

The State Accident Insurance Fund contacted Ms. Detweiler 
on November 29, 1979 and advised her that her aggravation 
rights had expired. She was further advised that the Fund 
would be hesitant to submit the matter to the Board on her 
behalf as the medical evidence appeared inconclusive. She 
requested that the Fund submit the medical evidence with 
their position and that she would submit a request for 
Workers' Compensation Board own motion consideration stating 
her contentions. m

On December 3, 1977, in addition to advising the Board 
of the above, the Fund submitted a letter which stated that 
it was their position that the medical report indicates that 
both the July incident and October incident were temporary 
exacerbations with no material worsening of the condition to 
justify an aggravation claim. It further was the Fund's 
position that the medical report does not conclusively 
support the claimant's contention that the fall in October 
was directly attributable to her old injury. On that basis 
they opposed an Own Motion Order granting relief on the 
basis of the available medical evidence. Attached to this 
letter were several exhibits relating to the claim.

The Board, after thoroughly considering all the evidence 
before it, finds that there is not sufficient evidence to 
warrant a reopening of claimant's claim at this time. 
Claimant's request for own motion relief in the Board's 
opinion should be denied.

IT IS SO ORDERED.
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GEORGE A. LINGREN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on August 2,
1971. He suffered a traumatic amputation of his distal right 
fifth phalanx. This claim was closed by a Determination 
Order, dated November 4, 1971, which awarded temporary total 
disability to August 16, 1971 and an award of compensation 
equal to 3° for 50% loss of the right little finger. Claim
ant's aggravation rights have now expired.

On July 31, 1979 Dr. Boyden reported that claimant's 
finger was continuing to' break open and drain. He said 
surgery would be required to correct this problem and he 
related this condition to claimant's 1971 industrial injury. 
Surgery was set for August 8, 1979. The Board, by an order 
dated October 4, 1979, reopened claimant's claim as of the 
date he entered the hospital for the recommended surgery 
until the claim was again closed pursuant to ORS 656.278.

On August 8, 1979 Dr. Thomas Boyden did a revision of 
the amputated distal right fifth digit. He reported on 
November 2, 1979 that the finger'amputation was fully healed 
and the worker's condition was, in fact, improved over prior 
status. Claimant returned to work on August 28, 1979 as 
earlier released.

SAIF CLAIM NO. GC 319260 December 12, 1979

m

On November 7, 1979 the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on November 28,
1979, recommended that claimant be granted additional temporary 
total disability beginning on August 7, 1979- through August 
27, 1979 with no additional award for permanent partial 
disability.

The Board concurs

ORDER

Claimant is hereby granted compensation for additional 
temporary total disability from August 7, 1979 through 
August 27, 1979. This award is in addition to all awards 
previously granted to claimant for his August 2, 1971 injury.
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December 12, 1979

ROY A. PHILLIPS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Order

SAIF CLAIM NO.- C 75184

On November 7, 1979 claimant, by and through his attor
ney, requested the Board to exercise its own motion jurisdic
tion and reopen his claim for an injury to his right foot 
sustained on April 27, 1967. Claimant's aggravation rights 
have expired.

On November 16, 1979 the Board received Dr. Schuler's 
reports of June 14, 1979 and October 1979. Dr. Francis 
Schuler reported in June 1979 that he examined the claimant 
and that on June 4, 1979 the claimant reported he had awakened 
and there was swelling and redness about the area of the 
scar of the operation on the dorsum of the right foot. There 
was no intervening injury or strain as far as claimant 
knew. Claimant had been working up until that time. F‘>r.
Schuler felt that there had been a cellulitis in the foot, 
the cause of which was not known for sure, but claimant had 
had no injury or insect bites or break in the skin. He 
opined it was probable he had some old flare-up of the 
infection in his foot for which he still had some residuals, 
lie reported that claimant would need treatment for his .foot 
and would need antibiotics and v;ould probably be off work 
aiTother couple weeks with this condition unles..’ it cleared 
up sooner.

On October 9, 1979 Dr. Schuler reported that he had 
last seen the claimant on July 17, 1979 and his right foot 
was still hurting him although there was no further evidence 
of cellulitis. He had dismissed the claimant to go back to 
work as of June 20 after seeing him the 19th of June. Claim
ant returned on October 8, 1979 stating that he had missed 
about three to four days the first part of August because of 
another fla.re-up of pain in his right foot. Dr. Sclmlcn: reported 
claimant again had gone back to work. Claimant told Dr.
Schuler he had lost 11 days of work being off from the 28th

m

of September until the present time. Dr. Schuler felt that 
claimant could return to work and he dismissed the claimant 
for work as of October 9, 1979. He felt the claimant probably 
irritated his foot at work.

On November 20, 1979 the Board informed the Fund of 
claimant's request and asked it to advise the Board of its 
position with respect thereto. On November 30, 1979 the 
Fund replied they had no opposition to reopening claimant's 
claim on an own motion-order.
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The Board, after thoroughly considering all the evidence 
before it, finds that there is sufficient evidence to.warrant 
a reopening of claimant's claim at this time. Claimant's 
claim therefore is ordered to be reopened effective June 4, 
1979 for payment of benefits until it is closed again pursuant 
to ORS 656.278.

Claimant's attorney is entitled to an attorney's fee for 
his services equal to 25% of the additional compensation granted 
for temporary total disability as a result of this order,' not 
to exceed $750.

IT IS SO ORDERED.

WCB CASE NO. 
WCB CASE NO.

79-386
78-10,304

December 13, 1979

LAWRENCE FIRKUS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
SAIF, Legal Services, Defense Atty..
Request for Review by Claimant 
Cross-appeal by the SAIF

Reviewed by Board Members Wilson and McCallister. 

ISSUES ON APPEAL

Claimant seeks Board review of that portion of the 
Referee's order which affirmed prior awards of compensation 
equal to 57.6° for 30% loss of his right arm. He contends 
these awards are not adequate.

The State Accident Insurance Fund (Fund) seeks Board 
review of that portion of the Referee's order which directed 
it to pay claimant compensation for temporary total disability 
from March 22, 1978 through November 15, 1978 at the same 
rate paid to claimant by the carrier subsequent to his 
injury of July 2, 1976. The Fund contends the correct rate 
for the temporary total disability was the one it established 
after the March 21, 1976 incident.

FACTS

Claimant was a 28-year-old log pond worker who sustained 
a compensable injury to his right elbow on July 2, 1976 when 
he fell off of a walk and hit his elbow on a float. His 
employer's workers' compensation carrier was the Employee 
Benefits Insurance Company. Dr. L. Phaon Gambee diagnosed 
this injury as epicondylitis or "tennis elbow". Dr. Gambee 
tried injections and casting the elbow without relieving 
'Claimant's pain. --iai-



In January 1977 the Orthopaedic Consultants examined 
claimant and concurred with D?:. Gambee's diagnosis. It was 
their opinion claimant was not at that time medically station
ary and in need of further care including surgery as recom
mended by Dr. Gambee.

On February 28, 1977 Dr. Gambee carried out a surgical 
procedure on claimant's elbow. However, claimant continued 
to experience pain in the elbow. Claimant complained, after 
the surgery, of inability to completely extend his arm or 
touch his fingers to his shoulders and poor grip strength.

Dr. E. Robert Wells, in June 1977, opined it was most 
improbable claimant would be able to return to an occupation 
requiring heavy demands on the left [sic] upper extremity.
He felt claimant specifically would be unable to do any 
heavy lifting, pushing, pulling and, therefore, would have 
to change . occupations. On November 7, 1977 Dr. Wells reported 
claimant was medically stationary but not vocationally 
stationary.

On March 6, 1978 claimant began a vocational rehabilita
tion program as a manager trainee for a service station. 
Vocational Rehabilitation Division's workers' compensation 
carrier is the Fund. It was contemplated that while in th.i s 
program claimant was to continue compensation for temporary 
total disability from the carrier in the sum of approximately 
$185 per week. Claimant participated in this program and 
performed all the job requirements although he experienced 
constant soreness and some limitations of movement in the 
elbow.

m

m

On March 21, 1978 while gassing a vehicle, the vehicle 
moved forward rather vigorously. This caused claimant 
extreme pain in the arm and exacerbated his epicondylitis. 
Claimant terminated the vocational training program. On 
June 8,- 1978 the Fund accepted responsibility for the March 
21, 1978 injury. On June 22, 1978 FBI denied responsibility 
for that incident. A hearing was held on this denial. The 
Referee affirmed EBI's denial on the basis of the applicabil
ity of ORS 655.605 and ORS 655.615.

The Fund paid the claimant compensation for temporary 
total disability at the rate of approximately $67 per week, 
based on its determination of an assumed wage for claimant’s 
work of $100 a week. The assumed wage was determined by the 
Fund pursuant to ORS 655.615(3).
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# On'August 27, 1978' Dr. Wells reported claimant v;as 
medically stationary, but not vocationally stationary. He 
opined claimant's condition had definitely deteriorated 
since the March 1978 incident in that claimant had ‘an exten
sion block of 30°. He opined claimant would have additional 
impairment. Dr. Wells felt claimant could return to a 
training program so long as heavy lifting, pushing, pulling,' 
utilizing his right arm and not carrying more than 15-20 
pounds in that arm.

On November 15, 1978 Dr. Wells reported claimant remained 
very symptomatic in regard to his right elbow with secondary 
significant residuals in the form of pain, restricted elbow 
movement, with consequent diminished grip and inability to 
effectively lift, push or pull. He again found claimant 
medically stationary.

A Determination Order, dated December 29, 1978, covering 
the injury of March 22, 1978, awarded claimant compensation 
for temporary total disability from March 22, 1978 through 
November 15, 1978 and compensation equal to 38.4° for 20% 
loss of his right arm. Another Determination Order o£ the 
same date, covering the injury of July '2, 1976, awarded 
claimant compensation for temporary total disability from 
July 2, 1976 through March 21, 1978 less time worked and 
compensation equal to 19.2° for 10% loss of his right arm.

Claimant testified he did not work from March 21, 1978 
to March 5, 1979, when he began working 40 hours per week 
for a company that builds "trusses" for prefabricated houses. 
He still has difficulty with his elbow lifting and cannot 
fully extend or flex his right elbow. He is unable to 
perform some of his job duties. He stated that the longer 
he uses the arm the more pain he experiences. Claimant is 
right handed and now uses his left arm more if possible. He 
feels he has lost a good deal of strength in the arm and 
limits his off-the-job activities due to his arm problems.

The Referee concluded that the rate of temporary total 
disability the Fund should have paid claimant was $185 per 
week, the rate in effect prior to the March, 21, 1978 incident 
and not the assumed wage of $20 per day. ' He noted that ORS 
655.615(3) provides that the Fund may fix assumed wage fates 
for the "clients" enrolled iri the work evaluation or work 
experience programs. He found the facts in this case demon
strate the unfairness of the Fund interpreting the discre-
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tionary "may" in ORS 655.615(3) as mandatory when another 
and more reasonable basis for establishing a rate for tempor
ary total disability was in evidence. He notes that even 
though claimant fully cooperated due to the March 21, 1978 
incident, his weekly temporary total disability benefit was 
reduced by $118. The Referee felt that the legislature 
intended, in situations as found in this case, to encourage 
injured worker participation in vocational rehabilitation 
programs. The Fund's interpretation of ORS 655.615(3) in 
fixing an assumed wage rate at the level it did in this case 
creates a situation which would tend to discourage such 
participation. Therefore, he concluded that the Fund should 
have used the temporary total disability rate'already estab
lished and ordered the Fund to pay claimant temporary total 
disability compensation from March 27, 1978 through November 
15, 1978 at the same rate established prior to the March. 21, 
1978 incident.

He did not find the Fund's exercise of discretion under 
ORS 655.615(3) in establishing an assumed wage of $100 per 
week unreasonable and did, therefore, not assess penalties 
and attorney's fees.

Further, he concluded the claimant had failed to prove 
by the preponderance of the evidence a greater loss of 
function than the combined 30% already awarded.

BOARD ON DE NOVO REVIEW #
The Board, on de novo review, v;ould reverse that portion 

of the Referee's order which ordered the Fund to pay temporary 
total disability compensation at the rate established prior 
to the March 22, 1978 incident. The Board fully concurs 
with the conunents of the Referee regarding the application 
of ORS 655.615(3) in cases like this may lead to injustice. 
However, when the legislature enacted ORS 655.615(3) it gave 
the Fund authority to fix assumed wage rates and that is 
exactly what it did here. The Board, following the precedent 
of the case of Weert Frerichs, WCB'Case Nos. 77-6693 & 78- 
3421, must order payment of temporary total disability 
compensation■on the basis of the wage assumed by the Fund 
pursuant t'o ORS 655.615 (3).

As to that portion of the Referee's order dealing with 
the issue of extent of disability, the Board concurs with 
the conclusions of the Referee.

ORDER
That portion of the Referee's order, dated June 15, 

1979 , in which the Referee ordered the Fund to pay cJaim.ant 
temporary total disability compensation from March 22, 1978 
through November 15, 1978 at the same rate paid to claimant 
by Employee Benefits Insurance subsequent to his injury of 
July 2', 1976 , is reversed.
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0 Claimant is hereby granted compensation tor temporary 
total disability from March 22, 1978 through Noveml)er 15, 
1978 at the assumed wage rate and the Fund is to receive 
credit for any temporary total disability already paid.

The remainder of the Referee's order is affirmed.

WCB CASE NO. 78-9435 December 13, 1979

NORMAN GARBUTT, CLAIMANT
Welch, Bruun, et al.. Claimant's Attys.
Frank- A. Mascato, Employer's Atty.
Request for Review by Employer

The employer seeks review by the Board of the 
order of the Referee which granted claimant an award 
of 192° for 60% unscheduled disability. The employer 
contends the award is excessive.

Claimant, aged 52, was employed by J. W. Copeland 
Lumber.Yards as a yard boss. After hours claimant also 
worked at breaking and shoeing horses, a job which earned 
him as much as he made at Copeland. '

On November 21, 1975 claimant was loading lumber on 
a truck and injured his right shoulder. On December 16, 
1975 Dr. Corrigan reported he was taking claimant off 
of work as his shoulder was tender but had no swelling.

On January 20, 1976 Dr. Corrigan diagnosed refractory 
bicepital tendonitis. Claimant underwent physical therapy

By March of 1976 claimant's condition was worse 
with snapping and popping in the shoulder on flexion 
and abduction. ' Diagnosis was traumatic subluxation 
and dislocation of the long head of the biceps. By 
June, 1976 Dr. Corrigan recommended sugery.

Dr. Spady examined claimant on August 20, 1976 
and found normal range of shoulder motion but claimant 
did have marked and obvious crepitus on abduction and 
flex ion. His diagnosis was tear of the rotator cuff 
or torn biceps tendon.

On November 17, 1976 claimant was hospitalized and 
underwent surgery for excision of the interarticular 
portion of the long head of the biceps and tenodesis of 
distal stump into the humerus and repair of the rotator 
cuff tear.
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On January 31, 1977 Dr. Corrigan reported claimant 
could never return to moderate or heavy work involving 
the use of the right extremity. By March, 1977 vocation
al rehabilitation was recommended. 'In August, 1977 
Dr. Corrigan reported the claimant's impairment "is 
going to be very significant".

In a report of September 13, 1977 Dr. Corrigan 
indicated that claimant had not done well since surgery.
The surgery did provide relief from disabling pain but 
he had persistent weak and painful shoulder in attempt
ing to do anything at or above shoulder level. Claimant's 
limitation of motion was prominent. Dr. Corrigan reported 
claimant was to be enrolled in an.outboard motor repair 
course and the doctor heartily agreed with this. Claimant's 
condition was medically stationary and his impairment 
was severe.

On September 2, 1978 Dr. Corrigan reported X-rays 
revealed early traumatic arthritis with joint space 
narrowing and sclerosis and he recommended joint replace
ment surgery or fusion but claimant was against further 
surgery.

A Determination Order of October 23, 1978 granted 
claimant 48° for 15% unscheduled right shoulder disability.

The vocational rehabilitation people found claimant 
highly motivated and he was placed in an OJT progran with . 
Inland Marine Co. where he was still employed at the 
time of hearing.-. The OJT program was completed on June 
9, 1978.

Claimant has a 9th grade education with past work 
experience in sawmills, logging, a moulding plant, pro
fessional quarterhorse trainer, horseshoer, buckaroo and 
truck driver.

At the hearing claimant demonstrated he could not 
move the right arm out and was not able to extend it much 
more than 1-2 inches from his body in an outward extension. 
Upon cross examination claimantadmitted to driving truck 
with a manual transmission hauling potatoes but quit 
because he wasn't making any money. He also tried hay 
baling and mowing and gave it up because of lack of profit.

m

The owner of Inland Marine Co., where claimant was 
employed at hearing, testified the work was electrical 
work done on small engines. He-testified he had to do 
about 30% of claimant's work for him. He has observed 
claimant in obvious pain but he never complains. He 
felt he probably would not be able to keep claimant in 
the future as his output was too low.
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There were films shown at hearing that were taken 
in May, 1976 before claimant's surgery, and March, 1977 
after the surgery. These revealed claimant walking with 
a wheelbarrow handling hay, doing well work on a drilling- 
rig.

The Referee found the films, in his opinion, did not 
discredit claimant's testimony. He felt the evidence 
indicated claimant suffered from a very significant 
impairment of the shoulder which forecloses him from 
employment in a wide range of the industrial labor 
market. He concluded claimant was entitled to an 
award of 192° for 60% unscheduled disability.

The Board, on de novo review, disagrees 
conclusion reached by the Referee. Although 
evidence indicates claimant's impairment is 
films discredit, in the Board's opinion, the 
reports and claimant's testimony. • The films 
claimant working fully actively and without 
On the drilling rig claimant used his right 
and used it overhead and the films as a whol 
some rather strenuous use of that shoulder.

with the 
the medical 

severe the 
medical 
demonstated 
restriction, 
shoulder, 
e indicate

The medical evidence does reflect that claimant is 
precluded from heavy and moderate labor. Therefore, the 
Board concludes that the claimant would be adequately 
compensated for his loss of earning capacity from this 
injury by an award of 96° for 30% unscheduled right 
shoulder disability.

ORDER

The order 
modified.

of the Referee, dated April 30, 1979 is

m

Claimant is hereby granted ah award of 96° for 30% 
unscheduled right shoulder disability. This award is in 
lieu of that granted by the Referee, whose order in all 
other respects is affirmed.
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WCB CASE NO. 78-6680 December 13, 1979

IONA RUTH GRIMM,-CLAIMANT •
Emmons, Kyle, Kropp & Kryger, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Reauest for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

ISSUES ON APPEAL

Claimant seeks Board review of the Referee's order 
which affirmed a Determination Order, dated October 19,
1978, and affirmed the denial of responsibility for the soft 
tissue mass on her left elbow. Claimant contends she was 
not medically stationary on October 5, 1978 and if she has 
become medically stationary since that date she is permanently 
and totally disabled.

FACTS

Claimant, then a 52-year-old trimmer in a food processing 
plant, sustained an injury to her left wrist, left arm, left 
shoulder and back when on October 16, 1975 she slipped and 
fell 'on wet cement. Dr. David Fitchett first diagnosed a 
sprain of the left wrist and strain of the right flank 
muscle.

Dr. Monty Ellison, in November 1975, diagnosed a dorsal 
left v/rist sprain and a cervical sprain. On January 13, - 
1976 he reported claimant was still experiencing pain in her 
left wrist, forearm and discomfort in her neck and pain in 
the left shoulder area .and persistent headaches. He felt 
claimant would have difficulty returning to work requiring 
repetitive head and neck movements, looking up repetitively 
or working with her arms and hands above shoulder level. He 
felt, however, claimant was capable of some more sedentary 
tasks and released her for work on January 19, 1976.

In May 1976 Dr. .Donald Snider, a neurologist, diagnosed 
a chronic cervical strain. He released claimant for regular 
work as of July 12, 1976.

Dr. Henry Bruce, in April 1977, diagnosed a left carpal 
tunnel syndrome and performed a left carpal tunnel release 
on April 18, 1977.

Dr. C.W. Knox, associated with Dr. Snider, referred 
claimant to Dr. Herbert Spady. Dr. Spady felt claimant had 
either a cervical disc or thoracic outlet syndrome, but 
needed additional evaluation.
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Dr. Bruce, in October 1977, diagnosed a soft tissue 
mass left elbow. He reported claimant had full range of 
motion at the left elbow. In November 19 77 he' reported 
claimant continued to have intermittent back pain whicli he 
diagnosed .as chronic low back strain with nerve root tension 
signs.

On January 28, 1978, the Orthopaedic Consultants reported 
claimant complained of neck arid left upper extremity pain, 
with some pain in her head, upper back, low back and right 
upper extremity. They diagnosed chronic cervical, dorsal, 
•lumbar, and left wrist strains, by history only, status post 
left carpal tunnel .release, exogenous obesity and severe 
functional overlay with hysterical features. They found no 
evidence of-a left thoracic outlet syndrome and no evidence 
of a right carpal tunnel syndrome. It was their opinion 
claimant was medically stationary but may need an additional 
nerve conduction study to rule out right carpal tunnel 
syndrome. They opined claimant could orthopedically and 
neurologically return to her same job without limitations 
but noted claimant may be psychologically disabled and' 
recommended a psychological examination. They rated loss of 
function of the dorso-lumbar spine and neck and left upper 
extremity as minimal. They felt.the tissue mass at the 
left elbow was unrelated to her industrial injury. They 
felt her back pain was related to her industrial injury.
Dr. Bruce concurred with this report.

Dr. Knox did not. He felt the EMG and NCT tests revealed 
an apparently mononeuropathy involving the right median 
nerve at the wrist with distal mild or early neurogenic 
atrophy.

In June 1978 Dr. Chen Tsai, a neurosurgeon, diaqnosed 
cervical strain, probable right carpal tunnel syndrome, 
status post left carpal tunnel release, probable right L5 
radicular irritation and left SI radicular irritation.

On July 12, 1978 the carrier denied responsibility for 
the left elbow condition.

Dr. Daniel Halferty of the William A. Callahan Center, 
examined claimant and diagnosed degenerative intervertebral 
disc and joint disease lumbosacral spine and chronic strain 
with severe postural lordosis, status post left carpal 
tunnel release, possible right carpal tunnel syndrome, 
exogenous obesity and functional over focus on tissue tender
ness and discomfort. A program of physical therapy and 
general conditioning was recommended.

m
Dr. Arlan Quan, a psychiatrist, evaluated claimant and 

diagnosed an anxiety neurosis, chronic, mild and unrelated 
to her industrial injury. He did not feel this condition 
sufficiently impaired claimant from resuming employment.
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A Determination. Order, dated October 19 , 1978, awarded 
claimant compensation for temporary total disability from 
November 26, 1975 through July 11, 1976 less time worked and 
from January 11, 1977 through October 5, 1978 and compensation 
equal to 10% loss left forearm and 5% loss of the right 
forearm and 10% unscheduled disability' for her neck and low 
back injury.

Dr. Knox, on December 26, 1978, reported claimant was 
not medically stationary. He reported claimant reported 
onset of low back pain which he felt was probably sustained 
•in her industrial injury of October 16, 1975 but had not 
been picked up until this time.

On January 11, 1976 Dr. H. Neumann reported claimant 
described low back pain radiating down both legs. His 
diagnosis was bilateral bursitis shoulders, mild, chronic 
strain and sprain cervical, dorsal and lumbar spine, bilateral 
carpal tunnel syndrome, and sacralization of the transverse 
process of L5 with SI and coccydynia. He felt claimant was 
medically stationary and should avoid activities which over
stressed her back.

#

On April 4, 1979 the Orthopaedic Consultants, after 
again examining claimant, reported that they found no signi
ficant material worsening of claimant’s condition. They 
opined she was medically stationary. It was their opinion 
the previous award of compensation was adequate. They did 
not feel the industrial injury was a major contributory 
cause and did not cause claimant's ongoing disease, the 
narrowing at L5-S1 with sclerosis of the L5-S1 facet joints 
along with the diffuse degenerative arthritis of the lumbar 
spine.

Claimant, now 56 years old, has a high school education. 
She has worked in restaurants, meat wrapping, seed packaging, 
cannery belt lines and general labor. She testified her 
condition has remained unchanged since October 1975. She 
testified she could stand for 20-30 minutes, sit for 30 
minutes, lift 5 to 10 pounds. She says she is unable to 
carrv a bag of arocerie.s unless there were light items in it 
and denies being able to clean her own rugs, do yard work or 
stand on a chair. She quit looking for work because Dr.
Knox told her she was unable to work.

Dr. Knox, in his deposition, could not tell whether the 
industrial injury caused claimant's soft tissue mass on her 
elbow. He admitted that recent examinations revealed claimant's 
neurological condition is basically unchanged. He admitted 
his conclusion that claimant's condition had worsened was 
based on pain and was purely subjective.

#

#
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Filins were introduced which show claimant goinq to and 
from her car and the post office. They show claimant pulling 
weeds, carrying a box and a bag of groceries, shaking a rug 
and getting into the trunk of her car and working in a bent 
over fashion in the trunk for 20-30 minutes.

The Referee concluded that based on the -films, Dr.
Knox's admission that his conclusions are based on subjective 
symptoms, that claimant's testimony was not credible and the 
opinions of doctors who relied on her explanation were not 
credible. He found claimant did not prove by a preponderance 
of the evidence any of her contentions.

BOARD ON DE NOVO REVIEW

The Board, on de novo review, concurs with the Referee's 
conclusions. The films impeach claimant' s credibility'and 
cast doubt on Dr. Knox's conclusions. The Board finds that

the surveillance films and the reports of the Orthopaedic 
Consultants and Dr. Quan are more persuasive in this matter 
than is claimant's testimony and the conclusions of Dr.
Knox. Therefore, the Board, after reviewing all of the 
evidence, cannot find that claimant has proven by a pre
ponderance of the evidence any of her contentions and affirms 
the Referee's order.

ORDER

The Referee's order, dated July 10, 1979, is affirmed.

WCB CASE NO. 78-9234

VALERIA A. HUTCHINSON, CLAIMANT 
Paul Rask, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross-request by Claimant

December 13, 1979

Reviewed by Board Members Wilson and Phillips.

The State Accident Insurance Fund seeks review by the 
Board of the order .of the Referee which modified the Second 
Determination Order and granted claimant additional compen
sation for temporary total disability and an award of: 160° 
for 50% unscheduled low back disability and 6.75° for 5% 
loss of the left foot.
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Claimant requests cross-review by the Board contending 
that the award granted was inadequate.

Claimant, 36 years of age, was employed as a welfare as
sistance aide and on November 6, 1973 she sustained a compen
sable injury when a client started to fall and claimant tried 
to.catch her and she struck her low back on the back of a
sofa.

On November 12, Dr. Coletti diagnosed acute lumbosacral 
disc syndrome. 'X-rays were normal. On January 14, 1974 Dr. 
Coletti released claimant for regular work.

On March 25, 1974 Dr. Coletti reported claimant was med
ically stationary with 'no residuals.

A Determination Order of April 30, 1974 granted compensa
tion for temporary total disability only.

Claimant then continued working for several years part of 
the time for the Welfare Division and part of the time for Child
ren's Services. Claimant also testified during this period of 
time she injured her right knee which subsequently led to left 
knee problems and surgeries on both.

' Claimant's back problems did, however, continue and Dr.
Nash hospitalized claimant for a myelogram on April 4, 1978 
and on April 18 he performed a laminectomy and discectomy.

Dr. Nash reported on April 24, 1978 that claimant's com
plaints were low back pain, left gluteal pain, left thigh 
pain radiating into her calf.and foot, and swollen left knee.
Dr. Hash opined that the need for surgery was an aggravation 
of her 1973 injury.

On September 4, 1978 Dr. Nash reported claimant had achieved 
maximal medical benefit and has permanent residuals. He released 
her for her previous level of employment.

Claimant did return' to work on September 13, but was capable 
of working for only five days.

Claimant returned to Dr. Nash who reported on October 12, 
1978 that by this date claimant's symptoms had subsided because 
she wasn't working. Claimant's difficulties working were with 
prolonged driving, sitting and standing. The doctor requested 
she return and try 1/2 days and felt she could tolerate this.

Claimant returned to her regular job on the recommended 
1/2 day schedule and worked 8 1/2 days and quit being unable 
to tolerate working. She terminated on November 16, 1978.

A Second Determination Order of November 7, 1978 granted 
her 16® for 5% unscheduled low back disability and 5% loss of 
the left foot. -358-

#

i)



9

9

Questions were put to Dr. Nash, who responded on January 
15 , .1979, that claimant should do work devoid of repetitive bend
ing, should not lift objects from the floor and from a counter 
not over 20-25 pounds. Claimant must avoid bending, squatting 
and stooping, and must wear her back brace daily.

On February 26, 1979 Dr. Nash reported that about five 
weeks ago claimant experienced a sudden onset of low back and 
left hip pain. A neurological examination revealed muscle 
spasms with decreased trunk motion. Dr, Nash recommended 
claimant not return to productive employment and follow a pro
gram of restrictive activity for 2-3 weeks.

Claimant testified she has a high school education with 
a BA equivalency in social work. Her only other employment 
has been in a cannery. Claimant testified she can only sit 
for 30 minutes and cannot walk very far.

The parties at the hearing stipulated that the Determin
ation Order was in error on commencement of'compensation for 
temporary total disability and agreed the date should have been 
March 28, 1978. , .

' The Referee- found that the evidence indicated claimant has 
a loss of wage earning capacity greater than awarded and that 
her impairment was moderate. He awarded her 160° for 50% un
scheduled disability.

The Board, on de novo review, finds that evidence indicates 
claimant is totally precluded from any regular and gainfu] em
ployment. The restrictions placed on claimant's work capabil
ities, physically, are severe. The'job claimant held at injury, 
that of a social worker, is considered rather light work. Claim
ant has in the past attempted to return to this work and was 
unable to do so.

The Board, therefore, concludes claimant is entitled to an 
award of permanent total disability.

ORDER

The order of. the Referee, dated April 24 , 1979 , is modified

Claimant .is hereby granted an award of permanent total 
disability effective the date of this order.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee the sum of 25% of the increased compensation 
granted by this order, out of said compensation as paid, not 
to exceed $3,000.

9 Claimant's attorney is also granted as a 
ney's fee for his services at Board review on 
sum of $300, payable by the Fund.

-359-

reasonable attor- 
a SAIF appeal the



SAIF CLAIM NO. WC 332608 December 13, 1979

TERRY L. TOUREEN., CLAIMANT 
Merten & Saltveit, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

m

Claimant sustained a compensable injury to his back on 
October 14, 1971 when he slipped and fell while setting 
chokers. The initial diagnosis was back strain with muscle 
spasm. Claimant's claim was initially closed by a Determin
ation Order, dated February 1972, which awarded claimant • 
temporary total disability to January 18, 1972. The Second 
Determination Order, dated September 6, 1974, awarded claim
ant additional temporary total disability and an award of 
compensation equal to 48° for 15% unscheduled disability for 
his low back injury. A Determination Order of August 26, 
1976 awarded claimant additional compensation for temporary 
total disability and an additional award for 48° for 15% 
unscheduled disability. This award was in addition to that 
granted by the Determination Order, dated February 11, 1972. 
Claimant's aggravation rights have now expired.

A Stipulated Order, dated November 19, 1976, granted 
claimant an additional 48° for unscheduled disability, 
giving the claimant a total award equal to 144° for 45% 
unscheduled disability for his low back injury.

Claimant was enrolled in vocational rehabilitation from 
November 1976 to April 1977. During that time he was trained 
as a welder.

8
On May 2, 1978 the Board reopened the claim under an 

Own Motion Order. The claim again was closed on -July 19, 
1978 with an additional award of temporary total disability 
only. This was based on Dr. Fax' report in which he re
leased the claimant to return to regular work on May 11, 
1978. He had reported on June 9, 1978 that he found cl.aim- 
ant's condition medically stationary and state;5 that he was 
roughly about the same as he had been prior to his latest 
flare-up of his back condition.

On January 16, 1979 Dr. Thomas Gritzka reported claim
ant was unable to work since December 18, 1978 because of 
exacerbation of pain secondary to pre-existing spinal injury. 
He noted the claimant's original injury was suffered on the 
job and that claimant should be entitled to time loss payments 
as of December 18, 1978.

By an Own Motion Order, dated March 29, 1979, the Board 
reopened claimant's claim. Time loss, payments were begun on 
December 18, 1978.

m
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Claimant reported to the Fund he had returned to work on 
June 11, 1979 as a welder-mechanic.

On October 30, 1979 Dr. Gritzka again examined the 
claimant.. He reported that claimant was working as a machin
ist and welder and that he continued, according to claimant, 
to experience moderate backache at the end of the day. 
Claimant still was able to continue to work. Dr. Gritzka 
concluded that claimant was stable and stationary and he did 
not appear to have any impairment in addition to that which 
he had when he was examined by another doctor.

On November 9, 1979 the Fund requested a determination 
-Of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on Novembe.r 26, 
19-79, recommended that claimant be granted an additional 
temporary total disability inclusive from December 18, 1978 
through June 10, 1979.and no permanent partial disability in 
addition to that granted previously. Claimant had returned 
to work as a light welder mechanic on June 11, 1979.

The Board concurs.

ORDER

Claimant is hereby granted compensation for additional 
temporary total disability from December 18, 1978 through 
June 10, 1979. This award is in addition to all awards
previously granted claimant for his October 14, 1971 injury

Claimant's attorney has already been awarded a reasonable 
attorney's fee by the Own Motion Order of March 29, 1979.

WCB CASE NO. 77-6323 December 13, 1979

LYNN E. WHITE, CLAIMANT 
Shepard & Steward, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips. 

ISSUE ON review'

The State Accident Insurance Fund (Fund) seeks review of 
the Referee's order which granted claimant an award of compen
sation equal to 192° for 60% unscheduled disability for his back 
injury. It contends that this award is excessive.
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FACTS
"T

Claimant, -48 years old, was employed as a seed treater 
operator and truck driver when he injured his back on February 
7, 1975 lifting a trough on his truck. Dr. Leland Beamer diag
nosed this as a chronic lumbosacral strain and released claim
ant for light work on February 24 , 1975. On- June 13 , /1978 Dr. 
Beamer released claimant for restricted work with no heavy 
lifting.

%

On August 26, 1976 Dr. Anthony Wattleworth diagnosed a pro
bable bulging nucleus pulposis L5-S1 on the left. He suggested 
claimant wear a corset and continue with his back exercises.
He felt that if claimant didn't improve a neurosurgical consulta
tion would be needed.

Dr.■Ray Miller, a neurosurgeon, hospitalized claimant on 
October 8, 1975 for a myelogram- The myelogrma was normal.
Dr. Miller felt that claimant should not do any heavy lifting, 
but hopefully could return to work as a, custodian. He felt 
claimant was medically stable as of October 10, 1975 with no 
need for furtheJ treatment. His diagnosis was lumbosacral 
strain.

The Orthopaedic Consultants, in October 1975, found claim
ant medically stationary. 'They advised against claimant return
ing to work as a truck driver with associated heavy lifting. 
They fated the loss of function as mild. Drs. Wattleworth and 
Miller concurred with this report.

A Determination Order, dated December 15, 1975 awarded 
claimant compensation for temporary total disability equal to 
64° for 20% unscheduled low back disability.

Claimant was referred for vocational assistance in April
1976. Claimant expressed interest in obtaining a GED and in 
motel management.

An Interim Order, dated May 20, 1976, found that claimant 
was vocationally handicapped and that claimant was in an author
ized program otlvocationa1 rehabilitation. Therefore, claimant's 
claim was reopened effective March 16, 1976.

Dr. Holm, of the Disability Prevention Division, in July 1976 
opined that claimant had a moderate vocational handicap. He 
felt no surgical intervention was needed and that claimant could 
return to light to medium work with a lifting limitation to 30 
pounds maximum. Claimant was then referred to a service coordin
ator .

m
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Dr. J. Stephen Vizzarcl, a psychologist, reported that claim
ant had completed the 8th grade and his work experience was in 
manual labor. Dr. Vizzard, based on his testing of claimant, 
felt due to his limited abilities he was unsuited for academic 
retraining. It was felt it would be best if claimant was re
turned to a modified work in one of his previous occupations.
Dr. Vizzard reported claimant was experiencing some fairly in
tense states of depression and nervousness related to unemploy
ment .

Claimant’s prior work has been as a truck driver, fertilizer 
bagger and loader operator, lumber mill work, farm work and jan
itorial work.

In March 1977.Dr. ’Arthur Hockey examined claimant and, af-ter 
reviewing an EMG study, opined claimant had chronic low back 
pain with some radicular pain. He found no objective signs of 
a herniated disc. Dr. Hockey' suggested referral to Dr. Seres' 
Pain Clinic.

Dr. Joel Seres, in May 1977, reported claimant's complaints 
were of low back pain with occasional numbness in the left leg. 
Claimant reportedly was using 3-4 aspirin per day. Claimant re
ceived abbreviated treatment while in the program since he asked 
to be discharged from the program. Claimant, while in the pro
gram, became more resistant to treatment. Dr. Pichard Newman, 
of the Pain Clinic, reported claimant saw himself as permanently 
and totally disabled and the doctor doubted any effort of further 
rehabilitation, based on claimant's motivation, would be success
ful.

A Second Determination Order, dated June 13, 1977, awarded 
claimant additional compensation for temporary total disability 
on ly.

Dr. Hockey, on June 23, 1977, reported claimant was medically 
stationary. He found claimant had a fair' range of motion in his 
back. Dr. Hockey opined claimant could perform work as a janitor 
or as a watchman.

On February 1, 1978 claimant's vocational counselor terminated 
vocational rehabilitation services based on claimant's feeling he 
was unable to perform any kind of regular work actively on an 
eight-hour basis.

-363-»



Claimant testified at the hearing that he had chronic Low 
back pain and left leg pain which was accompanied by periodic —
numbness and that activity increased his pain. Claimant testified^) 
he has given up yard work, sports, dancing and activities which 
require prolonged driving or sitting. Claimant now manages 
a 16-unit apartment-motel complex with his wife and children.
He does minor repairs and lifts 50 gallon garbage cans which 
caimant says lays him up for a day or so afterwards. He is 
^le to move refrigerators and stoves. Claimant said he was 
unwilling to work at a job paying less than $700-$800 per month 
and has refused a job as a nightwatchman because the pay was too 
low.

The Referee concluded claimant was not permanently and 
totally disabled. Firs.t he found the medical evidence did not 
establish claimant was permanently and totally disabled and he 
could not determine that claimant was motivated to return to 
work. However, considering all the evidence, he concluded 
claimant was entitled to an award of compensation equal to 192 
for 60% unscheduled disability for his back injury.

BOARD ON DE NOVO REVIEW

The Board, on de novo review, disagrees with the Referee. 
Claimant is not motivated to return to work or to rehabilitate 
himself. He has refused to take any job offered him. The 
medical evidence establishes that claimant is barred from heavy 
manual labor. Claimant has suffered only a lumbosacral strain 
and has undergone no surgeries. Therefore, the Board,after 
reviewing all of the evidence and comparing that evidence with 
other cases, concludes claimant is entitled to an award of com
pensation equal to 96° for 30% unscheduled disability represent
ing his loss of wage earning capacity as a result of his in
dustrial injury.

ORDER

The order of the Referee, dated May 21, 1979, is modified.

Claimant is hereby granted an award of compensation equal to 
96° for 30% unscheduled disability for his back injury. This 
award is in lieu of any prior awards. The remainder of the Ref
eree's order is affirmed.

m
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SAIF CLAIM NO. C 242099

FREDA DREXELIUS, CLAIMANT
Welch, Bruun & Green, Claimant’s Attys.
SAIF, Legal Services, Defense Atty,
Own Motion Order

December 14, 1979

m

was clearly 
gainful cmploy- 
an increased

On November 14, 1979 claimant, by and through her 
attorney, requested the Board to exercise its own motion 
jurisdiction and reopen her claim for an injury to her low 
back which occurred on March 23, 1970. The claim was first 
-closed by a Determination Order, dated May' 29 , 1973. Claim
ant's aggravation rights have -now expired. Attached to this 
•request were several documents in support of her request' for 
reopening. Claimant indicates in her request that her low 
back disability has continually progressed and gradually 
worsened. Claimant has not returned to work since the 
original injury. It is claimant’s contention that the 
medical evidence would indicate that claimant 
unable to engage in any substantial full time 
ment. She contended that she was entitled to 
award of permanent disability based upon her age, education, 
training and experience and was entitled to an award of 
permanent total disability.

On November 19, 1979 the Board advised the Fund of 
claimant's request and asked that it advise the Board of its 
position with regard thereto.

Claimant had been examined by the Orthopaedic Consul
tants who reported on November 6, 1978 that claimant's 
condition was stationary. They felt that based on their 
examination, the claimant's condition had improved since 
that in 1975. They found that only her subjective complaints 
had worsened. They noted that claimant had previously been 
awarded 50% unscheduled disability for low back injury which 
in their opinion was adequate.

m

In March 1979, Dr. Ronald Fraback reported that he 
examined the claimant and found that she had a chronic 
lumbar strain, secondary to her accident in 1970 and pos
sibly aggravated by her congenital spondylolisis■L5-SJ. He 
did not think claim.ant's condition had worsened since 1973 
and could not find any objective signs for this by comparing 
his examination to that of earlier examinations. He noted 
that claimant stated that she was definitely symptomatically 
worse. He felt she was stationary at that time.

On November 30, 1979- the Fund responded that they 
opposed reopening of claimant's claim under own motion 
jurisdiction. It was their position that claimant had 
failed to prove by a preponderance of the objective evidence 
that her condition had worsened.
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The Board, after thoroughly considering the evidence 
before it, finds it is not sufficient to warrant a reopening 
of claimant’s claim at this time. The request by claimant 
for own motion relief should be denied.

IT IS SO ORDERED.

WCB CASE NO. 78-7715 December 14, 1979

-SARA J, GARNER, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee’s order 
which affirmed the denial of her claim.

FACTS

Claimant, a 22-year-old dryer oEfbearer, alleges she 
sustained a compensable injury to her neck while employed on 
the dryer chain on June 22, 1978. Dr. Sharell Tracey, D.C., 
diagnosed a primary cervical subluxation.

Her claim was denied on August 24, 1978 on the basis 
that the injury did not arise out of or occur in the course 
of her employment. Claimant has been paid time loss as well 
as certain medical benefits.

Dr. Richard Matteri, an orthopedic surgeon, in March 
1979, reported that he had treated claimant several times for 
chronic cervical strain syndrome. He had reported in December 
1978 that he was treating the claimant for an injury thar 
occurred while she was working.

Dr. Ronald Lechnyr, a psychiatric social worker, also 
reported in March 1979 that he was treating claimant for an 
on-the-job injury.

Claimant testified that in the early hours of June 21, 
1978 a smoke alarm went off unexpectedly while claimant was 
in bed. She said she jumped out of bed and incurred a pain 
as a result of her actions. Claimant gave various inconsis
tent testimony to several facts relevant to the aftermath of

m

m
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o
this incident. She, at tirst, denied reportincj'any injury 
to her shoulder as a result of: this incident, however, later' 
admitted to her supervisor, Ms. Samuels, that she had incurred 
an injury to her left shoulder. Claimant was to report to 
work at 4 p.mv on June 21; however, she called her supervisor 
to be excused]on that date but her supervisor refused to 
excuse her. Claimant was assigned to light duty work when 
she did go to]work on the 21st. Claimant worked the 21st 
and also the 22nd.

on
Claimant alleges 

the dry chain when 
piece of veneer but

cause 
the f 
there

claimant's, going to the first aid st 
treatment there. Claimant reportedl 
knew of the ihjury and of claimant's 
report her injury to her supervisor, 
one of her co-workers were called as

that on June 2 
she ducked to 

was grazed on th 
'.She alleges tftat this movement 
neck. She alleges she went to 
treatment, however, no one was

2 that she was employed 
avoid being hit by a 
e forehead by the veneer, 
d her to injure her 
irst aid center for

No report was made of 
ation or receiving any 
y had two co-workers who 
problems. She did not 
Ms. Samuels. Neither 
witnesses at the hearing

Ms. Samuels testified that she had seen the claimant 
several times on June 22 but never received any indication 
by claimant she had been injured while at work. Claimant 
had told Ms. Samuels that she injured her left shoulder as a 
result of the smoke alarm incident.

Claimant left her job at the end of the June 22 shift 
and returned to work about four hours on July 11, 1978. She 
advises that at that point she advised a co-worker by the 
name of Montgomery that she had been injured. However, this 
was one of the witnesses who was not called by claimant.

The Referee, after reviewing all of the evidence, found 
that there were inconsistencies in the claimant's answers to 
various questions. It was his opinion that claimant probably 
did .not suffer an on-the-job injury on Thursday, June 22,
1978. Therefore,' he found the denial was correct and he 
affirmed the carrier's denial of August 24, 1978.
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BOARD ON DE NOVO REVIEW
The Board,-on de novo review, after reviewing all of 

the evidence agrees with the Referee. The Board concurs 
with the Referee that claimant's testimony is highly suspect 
and not credible. There has been no report that claimant 
had received any first aid while she was at work 
doctor's report mentioned the fact that claimant 
her forehead as a result of the incident on June 
The Board feels the medical evidence, as well as 
uncredible testimony and failure to call two witnesses who 
.allegedly supported her version of the alleged injury does 
not lead the Board to conclude that claimant has met her 
burden of proving by a preponderance of the evidence that 
she did, in' fact, suffer or sustain an industrial injury on 
June 22, 1978. Therefore, the Board affirms the Referee.

nor has any 
had grazed 
22, 1978. 
claimant's

ORDER

The Referee's order, dated March 16, 1979, is affirmed.

SAIF CLAIM NO. C425162 December 14, 1979

HERMAN J. HOWLAND, CLAIMANT 
Spears, Lubersky, Campbell & Bledsoe, 
Claimant's Attys,

Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys. 

SAIF, Legal Services, Defense Atty.
Own Motion Order

#

On September 27, 1979 claimant, by and through his
attorney, requested the Board to exercise its own motion 
jurisdiction and reopen his claim for an injury claimant 
sustained to his back on February 24, 1973. On November'15, 
1979 claimant's attorney forwarded several medical documents 
in support of this request. Claimant's claim had been first 
closed by a Determination Order dated August 23, 1973. 
Claimant's aggravation rights have now expired on this 
claim.

#
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By a letter dated December 22, 1976 the State Accident 

Insurance Fund denied claimant's aggravation claim. After a 
hearing and review by the Workers' Compensation Board and 
Court of Appeals, the claim was remanded to the State Accident 
Insurance Fund for acceptance and payment of compensation as 
provided by law until the claim was again closed pursuant to 
ORS 656.268. The mandate from the Court of Appeals was ^
dated February 23, 1979. Based on that order the State 
Accident Insurance Fund again processed the claim and again 
closed the claim on March 29, 1979 and claimant was awarded 
additional temporary total disability compensation from June 
1, 1976 through January 15, 1979, less time worked and 
compensation equal to 16® for 5% unscheduled disability 
:resulting from his low back injury. Claimant has now appealed 
this Determination Order and requested a hearing setting 
forth the issues-of premature closure of the claim, premature 
determination that claimant was medically stationary, entitle
ment to further medical care and treatment, raising the ' 
issue of extent of permanent partial disability and permanent 
total disability.

On November 19, 1979 the Board informed the Fund of 
claimant's request and asked it to advise the Board of its 
position in regard thereto. On November 30, 1979 the Fund 
advised the Board that while it was correct that claimant's 
aggravation rights had expired in this claim, the claimant 
still has appeal rights which he has now exercised and is 
still within one year of the last Determination Order which 
was entered on March 29, 1979. It was their position that 
since the claimant still has appeal rights, the Workers' 
Compensation Board's own motion jurisdiction was not applic
able to this claim.

The Board, after thoroughly considering the evidence 
before it, concurs with the opinion expressed by the State 
Accident Insurance Fund. The request by the claimant for
o.vn motion relief, in the Board's opinion, should be, and 
is , denied.

IT IS SO ORDERED.
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WCB CASE NO. 78-8618 December 14, 1979

ERNEST R. LA FRANCE, CLAIMANT 
Rick W. Roll, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys. 

Request for Review by Employer -

#

Reviewed by Board Members Phillips and McCalLister.

ISSUE ON APPEAL

The employer appeals the Referee's order which granted 
'claimant an award of.compensation equal to 128° for 40% 
unscheduled disability 'for his low back and left hip injury, 
an increase of ,112° or 35% unscheduled disability and compen
sation equal to 30° for 20% scheduled disability for loss of 
use of his left leg. The employer contends these awards are 
excessive.

FACTS

Claimant suffered an in;jury to his back on August 5,
1976. Claimant was 49 years old and employed as a grapple 
operator. This injury was diagnosed as a lumbar strain and 
lumbar disc syndrome, most likely with an L4-5 disc, L5 
nerve root compression.

Dr. Edwin Kayser released claimant for regular work on 
December 6, 1976; however, in July 1977 he hospitalized 
claimant. Dr. Kayser reported claimant had returned to work 
and had been doing well until while cutting his lawn something 
gave out in his back. The doctor's examination found severe 
muscle tightness and muscle spasm of his lumbar spine. The 
admitting diagnosis was a lumbar disc syndrome. Dr. C.
Tanabe also examined claimant and in September 1977 diagnosed 
a herniated disc at L4-5.

A myelogram was done on October 17, 1977 which was 
normal.

m

Dr. E. Berkeley hospitalized claimant for another 
myelogram on October 25, 1977. Claimant's second myelogram 
was performed on November 28, 1977 and was found to be 
equivocal by Dr. Berkeley. On November 29, 1977 Dr. Berkeley 
operated and found a small prolapsed intervertebral disc on 
the L5,S1 on the left, adhesions along the left SI root, and 
the left L5 root was also found to be tethered.

Dr. Berkeley released claimant for modified work on 
April 5, 1978 with restrictions on lifting and bendinc] 
starting on April 10, 1978. On July 6, 1978 he released 
claimant to work and suggested claimant avoid bending and 
lifting heavy objects and found claimant was medically 
stationary as of July 6, 1978.
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9

A Determination Order, dated November .1, 1978, awarded 
claimant compensation for temporary total disability and 
compensation equal to 16° for 5% unscheduled disability for 
his low back injury.

Claimant is now 52 years old and has an eighth grade 
education. He testified he has constant dull pain in the 
hip and left leg. Twisting or lifting weights of more than 
30-40 pounds bother his back. His left leg sometimes goes 
numb when he walks and this causes him to stumble. Ho 'feels 
his back doesn't bother him if he watches what he does;
•i.e., avoids prolonged sitting and riding in cars. He feels, 
the surgery helped him, but after trying his old job as a 
loader operator, he found the steady jarring caused too much 
pain. However, he currently is employed on a full time 
basis as a carpenter. This job pays less than his old job 
and certain activity associated with this job such as ladder 
climbing.or riding on a riding lawnmower still bother claimant

Claimant's other witness corroborated his testimony.

The Referee concluded after reviewing all the evidence 
that claim'ant was entitled to both an. unscheduled disability 
and scheduled disability aw’ard. He concluded that claimant 
was entitled’to an award equal to 128° for 40% unscheduled 
disability, based on claimant's loss of wage earning capacity. 
He concluded that based on claimant's and other witnesses' 
testimony, claimant was entitled to an award equal to 30° 
for 20% loss of function in the left leg.

BOARD ON DE NOVO I^EVIEW

The Board, after reviewing all the evidence concludes 
that the Referee's awards were high. Claimant has now 
returned to full time employment without losing any time 
from work due to any back or leg pain. He currently, feels 
the surgery helped his back to the extent he doesn't use a 
brace and uses his pain medication once a month. Claimant 
is able to perform his current job with some discomfort 
while doing certain activities. He does move slower and 
more cautiously now. Claimant based on the medical evidence 
is barred from ever returning to any form of employment 
requiring bending or lifting of heavy objects. Claimant 
testified that sometimes his left leg becomes numb and this 
causes him to stumble when he walks. Cl.aimant says he can 
sit for approximately one hour. Therefore, the Board concludes, 
after reviewing all the evidence, that claimant is entitled 
to an award of compensation equal to 96° for 30% unscheduled 
disability based on claimant's loss of wage earning capacity 
and an award of compensation equal to 15° for 10% scheduled 
disability based on claimant's loss of function of the left 
leg.
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ORi:iER

The Referee's order, dated April 16, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 96° for 30% unscheduled disability for his back 
injury and an award of compensation equal to 15 
unscheduled disability for the .loss of function 
leg. This is in lieu of-any prior awards.

for 10% 
in his left

The Referee's order, in all other respects, is affirmed

WCB CASE NO. 79-1176 December 14, 1979

LESLIE G. MYRICK, CLAIMANT 
John Ross, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

A request for review, having been duly filed with the 
V-Jorkers' Compensation Board in the above entit].ed matter by 
the State Accident Insurance Fund, and said request for re
view now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order-of 
the Referee is final by operation of law.

m
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WCB CASE NO. 78-5684

LINDA L. PATTERSON, CLAIMANT 
Pozzi, Wilson, Atchison,'Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

December 14, 1979

Reviewed by Board Members Phillips and McCallister- 

ISSUE ON APPEAL

Claimant appeals 
•an award -of compensati 
disability for upper b 
Insurance Fund's (Fund 
found no basis to asse 
The claimant contends 
entitled to have her c 
attorney's fees for th 
denial of the Fund is

the. Referee's order which granted her 
on equal to 208° for 65% unscheduled 
cick injury, affirmed the State Accident 

refusal to reopen her claim and 
ss any penalties or attorney's fees, 
she is permanently and totally disabled, 
laim ^reopened with penalties and 
e Fund's refusal to do so and that the 
incorrect.

FACTS

Claimant, .36 years old, was employed as a chain builder 
when she injured her neck on September 29, 1975 lifting her 
arm to reach a hoist. She felt a pull in her neck and right 
shoulder. This was diagnosed as a myocervical strain. She 
returned to work on October 6, 1975. The injury was classi
fied as non-disabling. The employer is insured by the Fund.

In November 1975 Dr. Robert Cook reported claimant was 
experiencing symptoms referrable to her neck and right upper 
extremity and more recently symptoms referrable to her back 
and left lower extremity. Claimant was given physical 
therapy and improved. She was off work from November 21,
1975 to December 8, 1975.

A Determination Order, dated January 30, 1976 awarded 
claimant compensation for temporary total disability from 
October 3, 1975 to December 7, 1975 less time worked.

In October 1976 claimant was hospitalized by Dr. Michael 
Graham with low back pain with left leg radiation to the 
heel. A myelogram revealed a probable herniated disc at L5-6 
anteriorly and from the left side. Claimant, while hospital
ized, also developed a bladder disorder. Claimant is a 
diabetic. On October 30, 1976 Dr. Graham performed a L5-S1 
laminectomy with excision of extruded disc fragment and 
extensive decompression of L5-S1 on the left. The disc 
material was old, hard and scarred.

II
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The Orthopaedic Consultants examined claimant in March 
1977 and they reported that claimant complained of constant 
back pain and numbness and aching sensation in her left 
lower extremity. She reported to them she could perform her 
household duties and housework, but in a guarded fashion.
She had no neck or arm problems. Their diagnosis was: (1)
herniated disc .L5,L6, status post-laminectomy, (2) multiple
level neuropathy involving SI and lower, (3) cervical sprain 
by history resolved and (4) insulin dependent diabetes 
mellitus. They did not find claimant medically stationary. 
They opined claimant could return to a sedentary form of 
employment. They suggested a referral to the Division of 
Vocational Rehabilitation for job placement or retraining.

#

On March 21, 1977 -Dr. Graham concurred with the referral 
to the Division of Vocational Rehabilitation. He found 
claimant to be well motivated for return, to work. He felt 
claimant was capable of work where she could intermittently 
sit, with some standing, some walking, with no heavy lifting 
or heavy work of any kind in a stooped or bent position.

Claimant was referred to a service coordinator for 
vocational assistance in April 1977.

Claimant reported to Dr. Graham in May 1977 she had 
continuing back pain, a catching feeling in the back, some 
radiating leg pain and numbness, but was still better than 
before surgery. She continued to have problems with her 
diminished sensation in the clitoris. Dr, Graham prescribed 
a transcutaneous stimulator unit for claimant which didn't 
help. In July 1977 he reported claimant had increased 
difficulties and ordered a myelogram. Claimant was hospital
ized in July 1977 for the myelogram. This procedure revealed 
a status post-operative lumbar laminectomy with residual SI 
radiculopathy on the left. Dr. Graham felt claimant had a 
residual diabetic polyneuropathy.

#

While hospitalized, Dr. Toomas Eisler, a neurology 
resident, examined claimant. He found no evidence of any 
significant peripheral neuropathy. He suggested claimant be 
referred to the Pain Clinic. Dr. Graham concurred with this 
suggestion.

m
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In August 1977 the Orthopaedic Consultants again- saw 

claimant. They found in addition to the herniated disc L5- 
L6 left and status post-operative laminectomy, degenerative 
arthritis and disc disease L3,4,5 and 6, sensory loss left 
lower extremity, perineum and left trunk, -functional overlay 
with anxiety tension and diabetes mellitus. They could not 
explain the extensive sensory loss claimant reported. They 
found no atrophy or muscle weakness. It was their opinion 
claimant was medically stationary from an orthopedic point 
of view. They felt claimant's loss of function due to her 
injury was mildly moderate. They recommended referral to 
the Pain Clinic.

m

Claimant also was contacted by a vocational coordinator 
in August 1977 and advised him she did not feel physically 
ready to participate in a vocational assistance program.

On October 5, 1977 Dr. William Smith, a neurologist, 
examined claimant- for her back pain, left foot and leg and 
lack of sexual sensation. He felt claimant had a post
operative, laminectomy syndrome with continued back and leg 
pain.

Claimant enrolled in the. Pain Evaluation Clinic from 
October 1977 to February 1978. She made very slow, but definite, 
progress.

Dr. M. Howard Weinstein, a psychiatrist, examined 
claimant in Ma'rch 1978. He diagnosed an anxiety reaction 
secondary to physical problems. He felt claimant should 
continue with the Pain Clinic program.

In April 1978 claimant was again referred for vocational 
rehabilitation.

On May 16, 1978 Alison Herdener of the Pain Clinic 
reported claimant was improving slowly but was resistent to 
their efforts.

<9

Dr. Graham, in June 1978, reported that claimant was 
stationary. He estimated claimant's permanent impairment as 
moderately severe. He felt claimant could be employed in

employment not requiring full time standing, sitting, repeti
tive bending, twisting or lifting and should be restricted 
primarily to sedentary type work. He felt an ideal job 
would be one where she could sit part of the time, but be 
able to get up and move about and not have to do any bending, 
twisting or prolonged standing. In July 1978 Dr. Graham 
advised claimant she was not permanently and totally disabled 
and encouraged claimant to proceed with vocational rehabilita
tion's goal of bench work in a florist shop.

-375-



A Determination Order, dated July 12, 1978, awarded 
claimant additional compensation for temporary total disabil
ity from October 12, 1976 through June 9, 1978 and compensa
tion equal to 64° for 20% unscheduled disability for her 
upper back injury.

On August 2, 1978 claimant was found to be ineligible 
for vocational rehabilitation. Claimant felt she was unable 
to commit herself to any type of schedule because of too 
much back pain.

In September 1978 Dr. Michael Mason, a neurosurgeon, 
reported claimant's electrical studies indicated a probable 
polyneuropathy secondary to her diabetes involving both 
lower and upper extremities. He suggested claimant undergo 
another myelogram and additional nerve conduction studies.

On September 21, 1978 Dr. Graham wrote the Fund advising 
it that claimant was not stationary and should have her 
claim reopened effective September 8, 1978. On September 8, 
1978 Dr. Graham had reported that claimant was experiencing 
continuing severe difficulties with back ache and leg pain.
He felt a second opinion was needed regarding performing a 
dorsal decompression and possibly also a two-level arthrodesis 
from L4 through the sacrum to relieve her pain.

Claimant's attorney wrote to the Fund on September 29, 
1978 enclosing a copy of Dr. Graham's September 21 report 
and demanded reopening of the claim immediately and payment 
of temporary total disability.

On October 2, 1978 claimant had a lumbar and cervical 
myelogram. Except for evidence of the previous surgery it 
was normal.

On October 4 , 1978 an cystometrogram. and cystoscopy 
were done. These revealed a normally functioning bladder.

#

#

Dr. Mason reported on October 30, 1978 that he didn't 
feel further surgery would benefit claimant. He felt it was 
likely her peripheral neuropathy was more advanced than 
seemed evident by clinical examination. The nerve conduction 
studies indicated a polyneuropathy involving both lower 
extremities and right upper extremity.

On December 1, 1978 Dr. Harwood advised the Fund that 
in his opinion it was not responsible for the polyneuropathy 
condition since it was diabetic in nature.



m
On December 18, 1978 Dr. Graham opined claimant was 

permanently and totally disabled for return to gainful 
employment secondary to the con\bination of her prior back 
difficulties and what appeared to be a m.ore generalized 
diabetic polyneuropathy. Dr. Mason concurred with this 
opinion, but was unable to estimate to what degree they 
contributed to her disability.

On January 30, 1979 Dr. Mason reported claimant had a 
diabetic neuropathy and therefore was more likely to develop 
nerve root compression symptoms and to recover from them • 
.much slower. He did not find claimant's diabetes to be 
related to her injury. He felt claimant had significant 
restrictions and would not be able to do physical activities 
that required bending or lifting, especially in a repetitive 
fashion. It was his opinion claimant's back and left leg 
pain and numbness were related to her industrial injury and 
that it was a material contributing factor to her present 
neurological condition.

The Fund denied claimant's request for reopening on 
February 8, 1978.

Claimant, now 40 years old, is a high school graduate 
and has completed a 6-month secretarial course. She did not 
like secretarial work. After a 10-year absence from the 
work force, claimant returned performing a series of manual 
labor jobs. Her job with this employer was repetitious and 
occasionally moderately heavy. She now complains of constant 
low back pain and pain in both legs. She also testifies 
that her left foot is numb and she drags it when she walks 
which causes her to stumble. She still has vaginal numbness 
as well. Her family does the majority of the work around 
the home according to claimant and her husband. Claimant 
and her other witnesses all describe claimant as being very 
energetic before the injury but after the injury claimant 
has not been very energetic.

Dr. Harwood testified at the hearing that even though 
he is not a Board certified specialist he disagreed with the 
opinion of claimant's physicians who were. It was his 
opinion that all of claimant's current symptoms were due to 
her polyneuropathy.
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The Referee, after reviewing all the evidence, concluded 
claimant was not permanently and totally disabled. This was 
based on the limitations placed on claimant and her lack of 
effort to show that she is willing to seek regular and 
gainful employment. However, he did conclude that claimant 
was entitled to an award of compensation equal to 65% of the 
statutory maximum. The Referee noted the Fund paid for the 
medical expenses and paid temporary total disability for the 
time claimant was .hospitalized but had not been presented 
with an aggravation claim and therefore need not pay any 
compensation for temporary total disability. He concluded 
the Fund's refusal to reopen and the lateness of their 
denial did not support an award of penalties or attorney 
fees.

#

BOARD ON DE NOVO REVIEW
The Board, after reviewing all the evidence, affirms 

the Referee's conclusions. There were no briefs in this 
case to assist the Board. Since the Fund's untimely denial 
was not set forth as an issue on appeal, the Board will not 
discuss that issue.

ORDER
The Referee's order, dated May 8, 1979, is affirmed.

#
WCB CASE NO. 78-6880 December 14, 1979

LIONEL P.J. Roy, Claimant 
Samuel A. Hall, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund (Fund) seeks review 

by the Board of the order of the Referee which granted claim
ant 96° for 30% unscheduled disability.

Claimant was employed by Cuddeback Lumber Co. pulling 
on the greenchain and on June 3, 1977 claimant's right shoulder 
commenced being painful. The diagnosis on June 7 was strain 
of the right shoulder.

By August 22 claimant had full range of motion but had 
palpable crepitus on abduction, flexion and external rotation. 
Claimant had an arthrogram on September 13. On October 24 Dr. 
Robertson released claimant for work.
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Dr. Baker»reported on December 19, 1977 that claimant was 

back to work at light duty for the employer working as a secur
ity guard. Dr. Baker's diagnosis was coracoacrom.ial ligament 
syndrome superimposed on degenerative tendinitis of the rotator 
cuff.

A Determination Order, dated December 29, 1977, granted 
claimant time loss only.

Claimant underwent another arthrogram on January 30, 1978 
which ^^^as norma.l. On February 17,-1978 Dr. Baker performed 
■surgery for resection of the right coracoacromial ligament.

The employer wrote to the Fund on March 29 , 1978 reporting 
that Dr. Baker had released claimant Cor regular work on March 
27 but claimant had not shown up.

Dr. Baker reported on April 3, 1978 that claimant v;as re
leased for full work on March 27 although claimant was very 
loath to attempt to return to work.

On April 10, 1978 Dr. Baker reported claimant told him 
he was a great deal better since the surgery. Claimant had 
no muscle atrophy, no restriction of motion, no crepitation 
and had good strength on abduction.

A Second Determination Order, dated April 24, 1978, again
granted claimant time loss only.

»
On June 12, 1978 Dr. Baker recommended claim closure as 

claimant was medically stationary, was not working and claim
ant should be granted an appropriate disability.

From June 1978 through December 1978 claimant sought no 
medical trea-tment. Claimant went to work for Conifer Lumber 
Company on June 16, 1978 and was fired on September 24, 1978. 
Claimant pulled on the dry chain, a job, he testified, he was 
capable of performing today. Claimant's boss at Conifer tes
tified at the hearing that claimant was fired because he was 
late to work 7-9 times and usually late by 3-4 hours.

•' On January 22, 1979 Dr. Smith evaluated claimant who had 
complaints of right neck, shoulder and arm pain. The EMC and 
nerve conduction studies showed a mild active denervation 
in the abductor digit equini on the right. Claimant underwent 
cervical and lurrbar myelograms which were normal!

On January '24, 19 79 Dr. Smith diagnosed neck-shoulder-arm
syndrome with involvement of the brachial plexus. Objective 
evidence showed neurovascular compression in the area of the 
thoracic outlet or cervical nerve root compression problem.
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CJ.aimant was examined by the Orthopaedic Consultants v/ho 
reported on March 21 , 1979 t:::at claimant said- his pain was con
stant and the same for the J.ast six months. He' had constant 
numbness and tingling down i:he rig/'it ann inff:' the 2nd-4th 
fingers. Upon physical examination claimai'it had grip strength 
of 50 o'n the right anc
r e ve a le d h y p e s t h c s i. a

135 on the left, 
the entire rinht

m
Sensory examination 
arm and r.i.ght side 

of the neck. Ti'iere v;a.s mi.l.d f vinctJ onal ;i n te r fe rcnce . Lbcan- 
nosis v.-as coracoacromial ligament resection right shoulder 
and some degree of adhesive capsulitis and functional over
lay. Claimant was angry, frustrated and depressed because he could 
not find light work and was having financial difficulties and 
marital discord. Claimant was precluded from his regular occu

pation but could perform medium to light work. They recom
mended vocational rehabilitation. Total loss of function 
of the neck was none and of the right shoulder was mildly 
moderate .

Claimant- is 42 years of age with a high school education 
and two years of college in blueprint drafting and mechanical 
engineering. His past work experience has been as a powder 
monkey, cook, professional football player, soldering computers 
boilertender and owner/operator of a gas station.

Claimant testified at the hearing that he could work on the 
dry chain and could do security guard work. He has searched 
for many jobs without success. He testified that his loss of 
the right arm is total. He indicated .he had no feeling in the 
right hand, no grip, cold weather affects him, he cannot sleep 
on the shoulder, cannot run as the swinging of his arms hurt 
him.

#

The Referee found that the evidence indicates shoulder 
disability and he concluded that claimant would be adequately 
compensated for his loss of wage earning capacity by an award 
of 30% unscheduled disability.

•The Board, on de novo review, concurs with the award 
granted to claimant of 30% unscheduled disability. The Board 
also finds that the medical evidence of record indicates 
claimant has loss of function of his right arm. The Board 
concludes that loss of function' is equal to 10%.

ORDER

The order of the Referee, dated May 21, 1979, is modified.

Claimant is hereby granted 19.2° for 10% Loss of the right 
curm. The remainder of the Referee's order is affirmed in its 
entirety.

m
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'Claimant's n(*-Oi'nc 
attorney's fee for his

‘t yranted as a reasoiiablo
'I '-ices at hoard r;:viow a'sum equal to

25% of the increased compensation qranted by this order, pay 
able out of said compensation as paid, not to exceed $3,000.

WCB CASE NO 79-8053 December 17, 1979

ETTIS BROCKETT, CLAIMANT 
Cash R. Perrine, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Cheney & Kelley, Employer's Atlvs. 
Request for Review by C2.aimant

On July 23 , 1979 c.laimant requested his claim for 
a 1954 industrial injury bo reoponed under the Board's 
Own Motion jurisdiction. Claimant had been employed by 
Leonard Lundgren Lumber Company at the time of his 1954 
injury^ The Fund provided workers' compensation coverage 
for this employer. Attached to his request was a letter 
from Dr. J. P. Carroll which stated claimant had been 
forced!to quit work due to back pain. Dr. Carroll opined 
that claimant's current condition was a continuation of 
claimant's original injuries and previous back surgery.

’ [ ‘ •

On August 1, 1979 the Board requested the Fund 
to‘advise it of their position. The Fund, on August 
14, 1978, replied that the medical information was 
insufficient and was referring claimant to the Ortho
paedic Consultants to be examined.

On August 2, 1979, Industrial Indemnity advised the 
Board it had denied claimant's claim for an injury or 
occupational disease alleged to have occurred on January’ 
16, 1979. It felt that the available evidence indicated 
that claimant's current condition was related to his 1954 
injury!while he was employed by Lundgren Lumber and not 
while employed by Brooks Resources, for whom it provided 
workers' compensation coverage. .

On September 17, 1979 claimant requested that both 
matters be consolidated and requested a hearing on the 
denial'of Industrial Indemnity.
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••h.' ■j 11 !’i f O ''I t'.llO 
cl: ill I. or

i

:'):ird il: 
now. .1. 1 L.C

had boon denied and that a 
s attorney advised the Fund

On October .18, 1079 
had been advised cj.aimant lu.id 
injury against FBI (sic) v.'hich 
hearing was pending. Claimant 
he was requesting these matters to be consolidated and 
remanded for fact finding liearing. The Fund was not opposed 
to a consolidation to rescvl.vo whoLdiei: claimant's present 
condition was due to an aggravation of his 1954 injury or 
a' new injury.

m

The Board finds conflicting medical evidence in this 
•matter and agrees with the parties that these matters ought 
to be consolidated and remanded to the Hearings Division for 
a hearing. The sole issue to bo decided at the hearing is 
whether claimant has s’uffei-ed a now injin-y or an aggravation 
of an original injury. Therefore, cdaimanc's own motion re
quest is remanded to the Hearings Division of the Board to 
be consolidated with V'iCi.' Case Ho. 79-805 3. The Boferee shal..! 
take evidence on both crlaims and determine whether or not 
claimant’s present condition is (.iirectly re.Iated to his 1954 
compensable injury and represents a worsening thereof since 
that last arrangement and award of componsation; or is the 
result of the- injury or work exposure on .'January 16, 1979.
Upon conclusion of the hearing, the Referee shall cause a 
transcript of the proceedings to be prepared and submitted 
to the Board.

If the J^eferee finds that claimant’s present condition is 
the result of the 1954 injury and rej^resents a worsening 
thereof he shall submit his recommendation to the Board that 
claimant's request for ov.'n motion relief be granted and enter 
his order approving the denial of the 1979 claim.

If the Referee finds claimant's present condition is 
the result of his industrial injury or exposure of January 
16, 1979 then he shall recommend to the Board that the re
quest for own motion relief be denied and enter an Opinion 
and Order disapproving the denial.
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STANELY DILLEY, CLAIMANT 
Coons & Anderson, Claimant's Attys. 
Lively & Wiswall, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

WCB CASE NO. 78-827 December 17, 1979

ter.
Reviewed by Board Members V7ilson, Phillips and McCallis-

ISSUES

The employer seeks reviev; by the Board of the order of 
the Referee which granted claimant an award of permanent 
total disability effective May 25, 1975 and found the Fund 
to be responsible for all psychiatric and psychologica1 
treatment previously rendered and all such treatment:, required 
in the future.

FACTS

(H

Claimant, presently 59 years of age, was employed as a 
panel patcher for Woolley Enterprises and on April 1, 1974 
he stepped on a knot on the floor and twisted his^ right 
ankle and knee.

Claimant came under the care of Dr. Rapp who diagnosed 
sprain right knee and right sacroiliac.

Claimant had a prior back injury and underwent a lami- * 
nectomy in 1958 and continued thereafter to have intermittent 
back problems which Dr. Rapp treated into March of 1974, the 
month preceedin'g the injuries herein.

Claimant returned to his regular job for this employer 
on April 15 and worked steadily until October 18, 1974 when 
the mill closed. Dr. Rapp continued treating claimant 
weekly. By June 19 74 Dr. Rapp found claimant almost symptom.- 
free. V7ithout his knee brace claimant's knee would swell.

In September 1974 claimant was examined by Dr. Young 
who diagnosed strain of the right leg resulting in ankle 
sprain and possible internal derangement of the right knee. 
Sy'^pt'^ms 'Strongly suggested to Dr. Young claimant might have 
a torn meniscus. He recommended an arthrograrn. Dr. Young 
further feJ.t claimant had a minima 1 aggravation of his pre
existing back condition by his abnormal g^iit and strain from 
the injury but it was notfunctional ly disabling. In October 
1974 an arthrograrn was normal.
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In'Aj:ri']; 19-75''D>:. Hn:jp reported claimant had appliocl 

for social security disability.

On May 27, 1975, artcr' hospitalization, Ur. Vouncj 
performed a ricjht medial meniscectomy.

By August, 1975 Dr. Dapp reported claimant had a severe 
limp and walked with a cane.

On November 13, 197 
Disability Prevention Di 
complaints were aching i 
at times, aching of the 
.both hands. Functional 
thought to be mildly mod 
evaluation revealed,clai 
average TQ, overfocus on 
hypochondria ca .1 fixation 
return to his .regular oc 
retraining. He reported 
able to return to his fo 
laid off". Dr. Vizzard 
physical condition to hi 
that it is unlikely he w 
worker.

5 claimant was evaluated at the 
vision by Dr. HaJ.ferty. Claimant's 
nside the knee which buckles on him 
low back with pain and soreness in 
inference upon examination v/as 
erate. Dr. Vizzard's psychological 
mant had a high school education, 
organic illnesses and a series of 

s. He felt claimant could not 
cupation with poor potential for 
that claimant feels he will'not be 

rmer occupation "because he has been 
concluded that adding claimant's 

s age and his psychological factors 
ould ever again be a productive'

On December 9 r- 1975 Dr. Young found claimant medically 
stationary. He felt the disability.from the industrial 
injury involved was mildly moderate and he was disabled from 
his previous occupation.

Vocational assistance was withdrawn because the service 
coordinator .felt claimant was not motivated and because the 
claimant was "on Social Security Disability".

A Determination 
claimant 30° for 20%

Order of January .13, 1976 granted 
loss of the right leg.

#

In April 1976 claimant w;is examined by Dr. Woo.lpert.
He found the'Claimant had by-history sustained a work injury 
to the right knee and back. He felt the back "m.ost likely" 
should- be conside.red an aggrava tion • of previous back difficulty 
rather than a completely new episode. He felt the right 
knee injury was. directly related to the back, that the knee 
was imcomplete.ly recovered. He prescribed physical therapy 
and bracing.

On April 28, 1976 Dr. Rapp reported that in his opinion 
claimant was permanently and- totally disabled.

-384-



m

On May 3, 1976 Dr. Younq reported that cl
leg disability was mildly moderate and claiman 
from jobs requiring prolonged standing, extens 
stair climbing or heavy l.ifting. He reported 
low back .impairment "attributable to the Indus 
per se" was minimal. On May 24, 1976 Dr. Youn
felt no specific treatment was indicated for e 
or the back. With regard to the back he report 
feel Mr. Dilley's back problem is now of many 
and I do not feel that a reasonably shm:t cour 
would provide any long lasting beneficial effe

aiinant 
t was 
i ve wa 
th e c 1 
trial 
g a d V i 
i ther 
ed " .
years 
SG of 
cts " .

' s right 
disabled 
Iking, 
aimant's 
injury 
sed he 
the knee 

. . I
duration 
traction

On June 8, 1976 a stipulation reopened claimant's
claim. In September and December 1976 the claimant was 
examined by Dr. Mori:is-PGar(.:e, a neurologist. Dr. Norris- 
Pearce concluded that the claimant was suffering from a 
peripheral neuropathy um:e],ated to the injury, but he v;as 
also suffering from a post-traumatic depressive neurosis
related to the in.dustrial injury. He recommended psychiatric
treatment. In December 1976 Dr. Woolpert reported that in 
his opinion claimant "most' likely" would be a complete total 
disability in respect to return to work.

Dr. Norris-Pearce saw claimant again and reported on 
June 20, 1977 that he "continued to be symptomatic from 
intermittent back pain as well as right knee weakness".

Claimant came under the care of a psychiatrist, Dr. 
Brown, who found he was suffering from severe depression and 
was marginally maintaining himself. In October 1977 Dr. 
Brown found claimant's condition stationary and reported 
that he had shown considerable improvement from the person 
he first saw.

On January 26, 1978 a Second Determination Order granted
claimant an additional award of 30° for 201 loss of the 
right leg for a total loss of the right leg of 40%.

On February 21, 1978 a vocational counselor interviewed
the claimant. He reported:

"During this interview I saw this older man as 
having a great amount of trouble walking, sitting 
or standing for any length of time. He talked 
a Great deal about his physical problems and his 
inability to work at any job on a regular basis-

"We briefly discussed som.e light work activity 
sucli as security guard jobs and he felt this 
type of work would be too physicalJ.y demanding.
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He went on- to report / based on the medical information he had 
•(.from Dr. Woolpert and Dr. Brown) that claimant would not bene
fit from Vocational .Rehabili.tation Division services.

On April 5, 1978 Mr. Stipek, Ph;D. and employment special
ist, after interviewing and :examining records, reported that in 
his opinion claimant was unemployable based upon.his complaints 
and the time needed for physical and psycliological therapy and 
the "-impression of the way the man presents himself". Aptitude 
wise, there were jobs claimant could perfoirm.

On May 5, 1978 claimant was examined by the Orthopaedic 
Consultants. Their diagnosis was right leg neuropathy, 
unrelated to the injury, la.rge functional overlay and degenera
tive osteoarthritis of.the right knee. They felt claim.ant 
was precluded from his regular occupation with or without 
limitations but did.find him employable. It was their 
opinion claimant was entitled to 50% loss of the right leg.

. During April 1978 the claimant was examined by Dr.
Holland, a psychiatrist. He also reviewed the voluminous 
medical records. Dr. Holland found claimant to be a passive- 
dependent personality who overfocused' on his disability.
Dr. Holland felt claimaitt's situation was complex, and yet, 
a normal course for- a passive-dependent personality after 
having an industrial injury. Dr. Holland felt that it was- 
an interplay between claimant’s injury and his premorbid 
personality which combined to .result in his total incapaci
tation at that time. The doctor Celt claimant was using his 
personality to deal with the' injury in a- self-defeating way.

6)

In summary. Dr.' Holland opined that claimant was having 
much of his difficulty not because of the injury, but because 
of how he was before the injury. The doctor felt claimant 
worked until the plant shut down, and if the plant had not 
shut down, claimant would still be working.

Claimant's request for hearing f.rom the Second Determin
ation Order was postponded as claimant's attorney was hurt 
in an automobile accident so an Interim Order on Stipulation 
was entered on May 15, 1978 which granted claimant compensa
tion for temporary total disability from May 1, 1978 to June 
30, 1978.

On -August 7, 197.8 Dr.. Fagan reported the Orthopaedic 
Consultants did not examine nor rate the back impairment; 
they felt all his back problems were related to his 1958 
back injury. ,

In Decen±>er 1978 vocational rehabilitation assistance 
was again offered to claimant.

m
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Claimant has not: workod nor sought any kind of employment 
since the mill shut down in October 1974 nor has he sought 
any rehabilitation or retraining.’

Claimant testified at the hearing that he could stand 
for 20 minutes, sit for 30 minutes and lies down throughout 
the day.

The Referee found that claimant, in his opinion, was
not retrainable and his earning capacity had been totally 
destroyed, rendering him unable to function. .The Referee 
concluded claimant was entitled to an award of permanent 
total disablity.

BOARD ON DE NOVO -REVIEW-.

The majority of the Board, on de novo review., finds the 
claimant' has not proved permanent and total disability as a 
consequence of the injuries suffered April 1, 1974. We find 
the claimant's injuries have resulted in permanent partial 
disability to the right leg, a scheduled- member, and that 
the prior'Determination Order's granting 40f disability to 
the right leg is correct and must be affirmed.

The claimant has failed to prove by a preponderanee ot 
the,evidence that he has sustained unscheduled low back 
and/or unscheduled psychological permanent disability as a 
consequence of the April 1, 1974 accident.

The claimant was able to perform his regular job until 
the mill "closed”. The majority of the Board concludes it 
was this event which has caused the claimant to remove 
himself from the labor market. The clamant's right leg- 
injuries and the temporary worsening of his pre-existing low 
back and psychological conditions are not a material contribut
ing factor to his claimed permanent total disability.

The Referee's order is reversed and the Determination 
Order is reinstated.

ORDER

The order of the Referee, dated May 22, 1979 is reversed.

The Detefmiination Order, dated January 26 , 1978 , is 
affirmed.

m

Board Member Phillips dissents as follows:

I respectfully dissent from the ma^jority opinion of the 
Board and would affirm the. Referee's order.
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Q
The evidence indicates that althouqh claimant worked 

until the mill shutdown he v;as haviny continuinc| problems and 
was beinq treated by Dr. Rapp weekly. The evidence also in- 
dicates claimant's back condition, which pre-existed this 
injury, was aggravated by this industrial injury. Dr. Young 
found such aggravation was related to claimant's abnormal 
gait from tlie right leg injury causing a strain to his back.
The injury aggravated.his degenerative joint disease of the 
lower lumbar levels.

Claimant’s right knee condition together with his low 
back pain precluded him from ireturning to his regular occupa
tion. The restrictions placed on claimant’s activities by Dr.
•Young were, no prolonged standing, no extensive walking, stair 
climbing or heavy lifting. These restrictions also precludt: 
him from a large segment of the industrial labor market.

Both Drs. Rapp and Woolpert found claimant was unable 
to be gainfully employed and felt he was permanently and 
totally disabled.

1 find claimant's right leg and low back impairment considered 
together with his age of 59, his past working experience lia.ited 
to heavy manual labor occupations, and the unfeasibility oi: 
retraining makes- his loss of wage earning capacity total and per
manent. I would, therefore, affirm the conclusion of the Referee.

SAIF CLAIM NO. B18969 December 17, 1979

KENNETH L. DILLON, CLAIMANT 
Starr & Vinson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

Claimant sustained a compensable injury to his back on 
September 17, 1963 while loading a truck. The claim was 
closed by a Determination Order, dated June 7, 1965, which 
awarded claimant compensation for temporary total disability 
and compensation for permanent partial disability equal to 
50-3/4° equivalent to a 35% loss of function of an arm for 
unscheduled disability. Claimant's aggravation rights have 
expired.

m
-388-



On November 7, 197 8 Dr. R. Deyge reported that
claimant was seen after recent surgery on his low back 
performed for his spinal stenosis of tne L4-5 level. This 
surgery was on August 8, 1978. Dr. Degge reported that 
claimant had undergone a decompressive laminectomy L4-5 on 
August 8, 1978 which removed a proliferative bone of the 
previous, fusion causing spinal stenosis at that level. He 
indicated that claimant had been off work since January of 
1978. Claimant com.plained of pain in the low back which 
claimant noticed on prolonged standing or prolonged sitting 
and walking. It was Dr. Degge's opinion that claimant 
recovered from his decompressive laminectomy for the prolifera
tive bonp related to the previous lumbar fusion in the mid- 
line of the L4-5- level. He reported that claimant's condition 
appeared stationary. He would consider on the basis of the 
examination of November 1978 claimant's permanent residuals 
were in the mildly moderate.

m

On December 5, 1979 the Fund advised the Board that 
they had received the additional reports requested on claim
ant's request for reopening his claim under own motion 
jurisdiction. It submitted that the reports they had conclu
sively supported a relationship between claimant's treatment 
in August 1978 and his original injury. Based upon this it 
was their position that it would not oppose an Own Motion 
Order reopening the claim.

The Board, after thoroughly reviewing all the evidence 
before it, finds that claimant's claim should be opened 
under its own motion jurisdiction for treatment claimant 
received and for any time loss or any other benefits he may 
be entitled to.

ORDER
Claimant's claim for an injury sustained on September 

17, 1963 is remanded to the State Accident Insurance Fund 
for acceptance and for payment of compensation commencing 
the date claimant entered the hospital for his August 8, 
1978 surgery and until the claim is closed pursuant to ORS
656.278,
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SAIF CLAIM NO.' A483046 December 17, 1979

DAVID HIEBERT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

m

On October 31, 1979 Dr. J. R. Becker requested the 
State, Accident Insurance Fund reopen claimant's claim for 
his right knee. Claimant had originally injured his left 
knee on June 20 and June 30, 1955. The claim was first
closed in Deceinber 1976 by a Determination Order awarding an
award equal to 50% loss of the left leg. Claimant's aggrava
tion rights have expired. Subsequently, claimant has had 
right knee problems and has had his claim reopened and 
closed.

On April 3, 1974 the Board, under its own motion juris
diction, ordered the claim reopened for further medical care 
and treatment and payment of associated temporary total 
disability. Dr. Becker had reported on February 19, 1974 
that the claim should be reopened again for treatment offering 
prosthetic joints for both knees. On May 8, 1974 Dr. Becker 
performed a total left knee arthroplasty and on June 20,
1974 the same operation was performed on claimant's right 
knee. The Board entered its Own Motion Determination on June 
26, 1975 awarding claimant additional compensation for 
temporary total disability.

In May of 1977 the Fund voluntarily reopened claimant's 
claim based on claimant's continuing right leg pain. In 
September.1978 Dr. Becker reported that he felt claimant 
still had some pain in the knee but claimant was medically 
stationary. The Board, by its Own Motion Order, dated November 
17, 1978, granted claimant an award of additional time loss 
and compensation equal to 50% loss of use of his right leg. 
Claimant now has a total av^;ard equal to 50% loss use of the 
left leg and 80% loss use of his right leg.

Dr. J.R. Becker, on October 31, 1979, suggested that a 
surgica 1 ■'replacement and tibial plateau portion of the 
artificial joint that was installed should be done. Comparison 
x-rays taken in the recent past show that claimant had some 
cold flow of the tibial plateau portion of the Marmar knee 
joint. There was evidence of two fractures in the plastic 
wire identification loop.

On November 30, 1979 the Fund advised the Board that it 
was not opposed to an Own Motion Order reopening the claim
for recommended treatment.

m
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m
The Board, after thoroughly considering all of the 

evidence before it, finds that the evidence is sufficient to 
warrant a reopening of the claim at thi.s time. The claim 
should be reopened for payment of all compensation benefits 
as provided by law for the surgery as recommended by Dr. 
Becker in his October 31, 1979 order and until such time as 
it is again closed pursuant to ORS' 656.278.

IT IS SO ORDERED.

SAIF CLAIM NO. C8972 December 17, 1979

WALTER W. VAN HOOSER, 
SAIF,' Legal Services, 
Own Motion Order

CLAIMANT 
Defense Atty.

m

Claimant sustained a compensable injury to his back on 
March 13, 1966 when while working as a patrolman he was in
volved in an automobile accident. Claimant missed about 
three weeks of work and his claim was closed by an
permanent partial disablity. Claimant's aggravation rights 
have expired.

Claimant continued to have 
1975 required additional care.

problems with his back and in

On May 22, 1979 Dr. Thomas Bachhuber examined claimant. 
Claimant reported he had been having increasing difficulty. 
Claimant stated that he had been having episodes of low back 
pain since his motor vehicle accident in 1966. Dr. Bachhumber's 
initial impression was that claimant had a chronic 'lumbar 
strain. Hc^vever, when the claimant failed to improve with 
conservative treatment and developed right leg pain, he hos
pitalized the claimant on June 20, 1979 for a myelogram. This 
revealed defects at the L4-5 and L5-S1 levels. On June 25,
1979 Dr. Dachhumber performed laminectomies at both levels. He 
felt it was possible there was underlying bulging or pathology 
of the disc at that level dating from the motor vehicle acci
dent in 1966.

On October 16, 1979 the Orthopaedic Consultants reported 
after examining claimant that in their opinion claimant's 
current problems were related to his industrial injury of 
1966.

On December 4, 1979 the State Accident Insurance Fund 
informed .the Board of claimant's request that his claim be 
reopened under the Board's own motion jurisdiction and that 
they would not oppose reopening of this claim.
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The-F3oard, after thoroucjhly GKainininy a.1.1 the evidence 
before it, concludes that the claim should be reopened effec
tive June 9, 197-9 the-date the claimant last worked and 
that he is entitled to payments of compensation and other 
benefits as required by law until the claim is closed pursu
ant to ORS 656.278.

ORDER
Claimant's claim is hereby reopened for payment of bene' 

fits and compensation as provided by law from June 9, 1979 
and until it is closed pursuant to ORS 656.278.

WCB CASE NO. 79-207 December 17, 1979

WILLIAM YOUNG, CLAIMANT 
Jerome Bischoff, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Amended Order On ReView

An Order on Review was issued in the above entitled matl.er 
on December 14, 19 79.. On page four of this order if: '''rroneousJ.v 
indicates that it was entered on November 14. TherePoi'e, f:he 
Board amends that portion of the order so that it correctly 
reads "this 14th day of December, 1979"; claimant's appeal ricshls 
shall run from that date. The remainder of the order is affirmed

m

IT IS SO ORDERED.

SAIF CLAIM NO. PC 369226 December 19, 1979

MARLOW JOHN FAHEY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his right 
shoulder on May 15, 1972. ■ His claim was originally closed 
on August. 21, 1972 with an award of compensation for tempor
ary total disability only. Claimant's aggravation rights 
have now expired. Sul^sequent to the first closure, the claim 
was reopened and again closed on March 12, 1973 with an 
award of compensation for temporary total disability only.

m
-392-



9
The Board reopened claimant's claim by an order dated 

February. 26, 1979. This was based on Dr. Weinman's surgery 
performed on November 29, 1978; This consisted of an acromio
plasty and repair of the rotator cuff of the right shoulder.

Dr. Weinman released claimant for regular work on April 
4, 1979. On November 8 , 1978 , Dr. Weinman .reported claimant 
was' medically stationary and had less pain in the right 
shoulder than he had prior to his surgery and had more 
strength than he had before surgery.

On November 21, 1979 the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
pf the Workers' Compensation Department, on December 10,
1979, recommended claimant be granted additional compensa
tion for temporary total disability from November 28, 1978 
through April 3, 1979 and an award of comipensation equal to 
32° for 10% unscheduled disability for his right shoulder 
inj ury.

m

The Board concurs.

ORDER
Claimant is hereby granted compensation for temporary 

total disability from November 28, 1978 through April 3, 
1979,.less time worked, and compensation equal to 32° for

10% unscheduled disability for his right shoulder in'jury 
sustained on May 15, 1972. These awards are in addition to 
any previous awards claimant may have been granted.
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WCB.CASE NO. 78-7415 December 19, 1979

ARNOLD HANSEN, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty 
Request for Review by the SAIF 
Cross-request by Claimant

Reviewed by Board Members Wilson and Phillips. 

ISSUES ON REVIEW

The 'State Accident Insurance Fund 
.portion of the Referee's order which as 
time loss to be paid by the Fund from 0 
September 1, 19 78 plus a penaJ.ty of 25% 
unreasonable delay in making' the denial 
refusal to pay time loss and awarded cl 
sum of $1,000 as and for a reasonable a 
addition to and not out of the time los 
payable to claimant. The Fund contends 
loss, penalties and attorney's fees was 
Referee's affirmation of its denial was

(Fund) appeals that 
sessed a period of 
une 19, 1978 through 
thereof due to the 
and the unreasonable 

aimant's attorney a 
ttorney's fee in 
s and penalties 
the awarding of time 
incorrect and the 
correct.

Claimant cross-appealscontending that the award of 
penalties, attorney's fees and time loss was correct, however, 
the Referee's affirmation of the denial was incorrect.

FACTS %
Claimant, then a 

injury to his low back 
tree, he stepped back 
twisted his low back, 
the claimant returned 
to work until July 21, 
Streitz diagnosed a di 
claimant was not medic 
a myelogram to rule ou 
was performed on Augus

53-year 
on May 

to get 
Dr. St 

to work 
19 7 6 a 

s cogeni 
ally St 
t a her 
t 24, 1

-old faller, sustained an 
4, 1976 when, while falling a 

out of way of the tree and 
reitz, in August 1976, reported 
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976 and was normal.

In September 1976 Dr. Streitz reported that the claimant 
continued to have back discomfort with prolonged sitting o.r 
standing. He reported that claimant also experienced back 
stiffness in the morning. He indicated that cl.aimant was 
using a powersaw around the house and experienced a worsened 
condition after using this as well as after attempting to 
play golf and changing his car battery. Dr. Streitz opined 
that, claimant was medically station^iry but not capable of 
heavy work activities and w’ould be unable to return to his 
work in the woods.
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In October 1976 Dr. 
was degenerative joint d 
felt that claimant was -p 
moderate work activities 
lifting greater than 30 
He reported that claiman 
return to .logging activi 
he may be able to return

Streits reported that' his. diagnosis 
isease of the J.urrlDosacral spine. He 
ractically stationary and capable of 

He indicated this should preclude 
to 40 pounds and prolonged standing, 
t, at that time, was still unable to 
ties in the woods. He reported that 
to logging activities in the spring

On November 5, 1976 Dr. 
was medically stationary. He 
.that claimant could return to 
spring. He indicated claimant 
vacation and then planned to 
activities in the spring. He 
claimant not to go to the Dis 
on his determination and past 
after such injuries.

Streitz reported that claimant 
opined that it was possible 
his regular occupation in the 
v;as going to take his winter 
return to his regular logging 
felt it was reasonable for 

ability Evaluation Clinic based 
history of returning to work

The Determination Order, dated December 14, 1976 awarded 
claimant compensation for temporary total disability from 
May 6, 1976 to October 28, 1976, less time worked.

In May 1977 Dr. Streitz reported that claimant returned 
from his winter vacation in Arizona and continued to have 
low back problems. He reported that claimant had had marked 
spasms for six weeks after arriving in Arizona and had been 
under doctor's care while there. He did not feel that 
claimant's chances for returning to heavy logging activities 
were good.

On July 20, 1977 Dr. Streitz reported that his diagnosis 
was still degenerative joint disease of the lumbosacral 
spine with possible discogenic low back pain without evidence 
of a ruptured disc. He,indicated .that this was an ongoing

9
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degenerative process and felt that claimant would be unable 
to return to heavy .work activities such as his previous work 
as a bucker and faller. He did feel that claimant was 
capable of modified moderate work activities as well as 
light work, activities. He felt the claimant should limit 
prolonged sitting of greater than one hour and standing for 
prolonged periods in one position on hard surfaces for more 
than 15 to 30 minutes. He felt claimant should avoid lifting 
greater than 30 pounds and avoid repetitive lifting. Walking, 
in his opinion, was unlimited. He opined that the claimant’s 
injury of May 4, 1976 agoravated and added to the pre
existing ongoincT decjenerative process. He again opined that 
claimant was stab.l.e and at a stationary level. He stated 
claimant’s continuing medical treatment will consist of 
symptomatic treatment for episodes; the main task at hand 
was affecting a change in occupation. He felt the changes
claimant experien.ced were permanent and that some of the
increase in syn'ptcms may ensue over the years. He did feel 
tiiat claimant had some fair residual capacity provided the 
limitations mentioned are followed in a rehabilitation 
program or a new occupation could be effected.

L iicuJ-vcr i, c: o o X 11 . ii'-.

;rlay with considerable exaggeration 
status. It was his opinion

Claimant was examined by Dr. James Mason, of the William 
Callahan Center in September 1977. Dr. Mason's diagnosis 
was a chronic lumbosacral strain with mild residuals according 
to his examination but with marked subjective complaints.
He found no cliiiical evidence of nerve compression. He 
found a moderate emotional o^’e
regarding claimant’s low back status. it was his op. 
tJiat claimant intended to retire and subconsciously was 
after a settlement. .Furthei:, * he reported that x-ray evidence 
revealed a moderate severe disc degeneration L5-S1 and 
probably a facet joint arthritis at L4-5-S1 bilaterally. Dr. 
Mason did not feel that claimant was interested in physical 
rehabilitation or vocational rehabilitation. He suspected 
that claimant probably had already retired. He felt that 
the physical disability was mild in his low back organically 
and mildly moderate in each knee. Claimant had had surgery 
on his left knee in 1953 and in 1968. Dr. Mason opined that 
claim.ant would be able to tolerate light work and would need 
a job change on a physical basis from actual logging work.
He thouc|ht the c].aimant was still capable of 
visory work which he had a done for years 
of a logging outfit.

as
doing super- 
a partner/owner
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9
Dr. Oda Kent, a psychologist, examined and tested the 

claimant and found the claimant somewhat overfocused on his 
physical symptoms and was experiencing a great deal of . • ' 
anxiety as a result of his current situation. It was the 
doctor's opinion that claimant's anxiety and uncertainty as 
to his vocational future were related and that if the proper 
amount of attention was given to his vocational future his 
anxiety would be alleviated to a greater extent. Dr. Kent, 
as team chairman of the vocational team, reported it was the 
consensus of the vocational team that claimant did possess a 
vocational handicap due to physical limitations and that 
claimant should not return to the occupation in which he was 
previously experienced and/or training due to the possibility 
of exacerbation of his symptoms. They referred the claimant 
to the Oregon Vocational Rehabilitation Division for possible 
plan development. Dr. Streitz concurred with the recommenda
tions of Dr. Kent.

9

A Determination Order, dated Decem-ber 21, 1977, indicated 
claimant was referred for vocational rehabilitation. Hcwever, 
the program was withdrawn. It was ordered that claimant was 
entitled to additional compensation for temporary total 
disability from October 27, 1977 through December 12, 1977.
On a redetermination the Department found that claimant's 
disability was the same as that on the order dated December 
14 , 1976.

A Stipulation, dated March 27, 1978, stipulated the 
claimant was to be awarded compensation for temporary total 
disability from July 12, 1977 through September 13, 1977 
inclusive and a 15% unscheduled disability for his low back.

In June 1978 Dr. Streitz reported that claimant had 
been doina well until on either the 16th or 17th of June 
1978 he had the onset and sudden increase of low back discom
fort. He reported that claimant did not recall any incident 
or trauma but felt that his increased symptoms may have 
started after he stepped off a ladder. Dr. Streitz' diagnosis 
was still a discogenic low back pain. He recommended contin
uing conservative care. Dr. Streitz recommended that claim
ant's case be reopened as he felt the symptoms related to 
his pre-existing condition.

Claimant was hospitalized in July 1978 for a myelogram 
which revealed the extrusion of nucleus pulposus. This was 
at the L4-5 level on the left side. Based on this Dr.
Martin Andersen recommended that claimant undergo a laminec
tomy with resection of a herniated nucleus pulposus, L4-5 on 
the left.

9
On August 2, 1978 Dr. Streitz performed a laminbtomy 

with disc excision L4-5 interspace and a laminotomy with 
exploration but no disc excision at L5-S1 interspace.
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On August 2l', 1978 Dr. Streitz reported the cla 
back symptoms had remained stable for some time but 
claimant had an exacerbation in the summer with a we 
of extensors of the; left foot. He reported that the 
revealed a very large protruding disc at L4-5 level 
narrow sclerotic L5-S1 interspace without herniated 
It was his opinion that the etiology of the claimant 
current back pain was a herniated nucleus pulposus, 
that this current problem was due to a continuation 
degenerative process of his discogenic disease. He 
that claimant's current preoperative symptoms relate 
to his pre-existing condition.

imant’s
that 
akness 
surgery 

and a 
disc.
I
He felt 

of
reported
directly

On August 30, 1978 Dr. George Harwood, medical consultant 
for the Fund, after reviewing the medical reports in this 
case, opined that claimant's discogenic disease pre-existed 
his injury of May 4, 1976 and, therefore, was not the respon
sibility of the Fund. It was his professional opinion that 
claimant's current problem was a natural progression of his 
discogenic disease (pre-existing underlying condition).
Based on this report, the Fund, on Septen±)er 7 , 1978, denied 
the reopening of claimant's claim on an aggravation claim.

Dr. Streitz, in his deposition, was of the opinion that 
the job injury of May 4, 1976 aggravated the pre-existing 
degenerative - condition of the lumbar spine. He also opined 
that the incident of stepping off the ladder, a non-industrial 
injury, on or about June 16, 1978, aggravated the pre
existing degenerative disc disease. Dr. Streitz said that 
in July 1977 he reported that the claimant had pain in the 
right greater than in the left and had some radiation to the 
right leg and toes. He then reported that after the June 
1978 incident where the claimant stepped off the ladder the 
radiation was to the left. He concurred that this would

indicate that the annulus fibrosis had ruptured and something 
was coming out on the left side to produce the discomfort.
He indicated that the surgical report of August 2, 1978 
indicated there would be a good size tear.

Dr. Andersen had his deposition taken and opined that 
any trauma including the non-industrial injury of stepping 
off the ladder would have aggravated the discogenic condition 
He concurred that when the claimant stepped off a ladder 
wrongly, causing a severe exacerbation of pain immediately, 
and causing him to go back to see Dr. Streitz, that incident 
was an aggravating incident in regard to his underlying 
degenerative disc disease.

Claimant and his wife both testified that he has had 
continuing persistent back and leg pain since his in;jury.
He testified that any activity may cause the pain to increase 
There are periods when the claimant has no acute attacks. m
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The Referee found in analyninrj all fhe evidence in the 
case that the Fund's denial is correct. Fie found that 
claimant's current problems were the result of the natural 
progression of a discogenic back disease. He concluded that 
the ladder incident occurred and caused the most recent 
exacerbation. He found the present problems were not caused 
by the job injury. He found that this non-job intervening 
ladder incident eliminates every responsibility of the Fund 
for claimant's current condition. However, he found that Dr. 
Streitz' letter of June 19, 1978 coiistituted both a claim 
for reopening and a statement verifying inability of claimant 
,tp work. Therefore, payment of time loss should have commenced 
within 14 days of the date of the’letter. He found that no 
■time loss was paid from that date until the date of denial 
which v/as beyond the 60-day period. He found there was 
unreasonable delay in making the denial and there was also 
unreasonable refusal to make any payments. He ordered the 
Fund to pay time loss from June 19, 1978 through September 
7, 1978 and assessed a penalty of 25% thereof due to an 
unreasonable delay in making the denial and the unreasonable 
refusal to pay time loss. He also assessed an attorney fee 
in addition to and not out of the time loss and penalty of 
$1,000 for the Fund's unreasonable resistance to the payment 
of compensation. He affirmed the denial of the Fund dated 
September 7, 1978.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concurs with the 
conclusions reached by the Referee. The medical evidence in 
this case indicates prior to that Stipulation, claimant's 
main complaints were to the right side of'his body. After 
the surgery in August 1978 the complaints were on the left 
side. This evidence along with the opinions of Dr. Streitz 
and Dr. Andersen indicate that the claimant has not suffered 
a worsening of his condition relating to the industrial 
injury since the last award of compensation.

The Board finds, as did the Referee, that the Fund was 
unreasonable in its refusal to pay compensation from the 
date of Dr. Streitz' letter of June 19, 1978 and were negli
gent in not denying the claim within 60 days. The Board 
finds that the Referee's assessment of penalties and attorney's 
fees was correct'and in this case were not excessive.

ORDER

The Referee's order, dated July, 10 , 1979, is hereby 
affirmed.

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board 
review in the amount of $250, payable by the carrier.

-399-



SAIF CLAIM NO. C 397390 December 19, 1979

ARCHIE D. LAPPING, CLAIMANT i
SAIF, Legal Services, Defense Atty. 
Own Motion Order

#

On August 3, 1979 claimant requested the Board to exercise 
its own motion jurisdiction and reopen his claim for an injury 
to his left ankle sustained on September 26, 1972. Claimant's 
aggravation rights have expired.

On August 3, 1979 Dr. Howard Cherry reported claimant quit 
working as of November 12, 1979 due to his left ankle condition 
Dr. Cherry reported that the scar on the ankle was tender and 
that tapping on the edge of the scar caused tingling to go down 
to the area of the toes where claimant had tingling. Dr.
Cherry requested that the claxm be reopened and that claimant 
would be under treatment.

On November 2, 1979 the Orthopaedic Consultants reported 
that they had examined claimant and that claimant complained 
of a constcint dull aching in the ankle. They diagnosed a post- 
traumatic arthritis of the, left ankle and cutaneous neuroma 
in the surgical scar of the left ankle. They opined that 
claimant's condition was not stationary and that his claim should 
be reopened for further treatment. It was their opinion that 
claimant's current ankle problems were certainly directly 
related to his work-related injury of September 2, 1972.

The Fund, in a letter d'ated December 10, 1979 , indicated 
it had no opposition to.an Own Motion Order reopenina claimant's 
claim for further treatment. The Board, after fully consider
ing all of the evidence before it, concludes that claimant's 
current problems were directly related to his 1972 injury and 
his claim should be reopened at this time for further treatment 
and compensation.

ORDER
Claimant's claim for an industrial injury sustained on 

September 26, 1972 is hereby remanded to the State Accident 
Insurance Fund to be accepted for payment of compensation and 
other, benefits commencing the date claimant last worked, Nov
ember 12, 1979, and until the claim is closed pursuant to 
ORS 656.278.

m
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SAIF CLAIM. NO. A 872730 December 19, 1979

9

JOHN D. MIZAR, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Lanq, Klein,. Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Own Motion Order

On October 31, 19.79 an Own Motion Determination was 
entered by the Board awarding claimant compensation for 
temporary total disaability from August 15, 1977 through the 
date of the order. The Board, at that point, deferred any 
award of compensation for permanent partial disability until 
determination had been made by - the Court of Appeals on the 
issue of which carrier was responsible for claimant's present 
condition.

On November 7, 1979 claimant's attorney asked that .the 
above order be set aside. They contended that c.laimant's 
condition had worsened and that Dr. Nag, the treatinc; physi
cian in this matter, had never found the claimant medically 
stationary. The motion went on to point out that claimant 
was enrolled in an authorized vocational rehabilitation 
program and that if the Employee Benefits Insurance Company 
was found responsible that the temporary total disability be 
reimburseable. The motion continued to point out that if 
claimant was still in the authorized program of vocational 
rehabilitation his time loss would continue,to be paid and 
would not cease the date of the Board's order. The motion 
went on to state that the claimant agreed with the Board 
that it was premature to make any award of compensation for 
permanent disability. However, the claimant did not agree 
that it was timely now to terminate his temporary total 
disability.

On November 13, 1979 the Board issued an amended order 
which awarded claimant compensation for temporary total 
disability from August 15, 1977 through the date of the 
October 31 order, less time worked, and awarded claimant

compensation equal to 30% loss of the arm for unscheduled 
disability. On the same date as this order, claimant's 
attorney forwarded the Board a copy of Dr. Nag's physician's 
report, dated November 1979. In that report Dr. Nag certified 
that claimant was not released to return to work and that 
the estimated length of time loss was undetermined at that 
point. Dr. Nag stated that claimant was not medically station
ary. A myelogram had been done in August 1979 which was not 
normal. *

9
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On Noveinber 27, 1979' the Board entered an order setting 
aside the Amended Own'Motion Determination. It ordered the 
claim be reopened since the claimant was not stationary. It 
ordered that the claimant's claim for his injuries sustained 
on July 25, 1961 should be considered in an open status and 
that the Fund should continue to pay claimant compensation 
for temporary total disability until the claim is again 
closed pursuant .to the provisions of ORS 656.278.

.On November 29 , 1979 the Fund advised the Board that 
they had never been advised of the motion to set aside the 
amended order. They further advised the evidence submitted 
was in conflict with the closing evidence submitted by the 
Fund and it was absent of any explanation for the conflict 
and any definite findings or recommendations for treatment. 
They requested that they be advised of the Board's position 
in this matter and given an opportunity to respond.

On December 3,.1979 claimant's attorney advised the 
Board that he had received a copy of the Fund's November 29, 
1979 letter. Claimant's attorney stated that at all, times 
claimant's request for reconsideration had been sent to the 
Fund's counsel. He contended that the Fund had known all 
along claimant's request for reconsideration of the various 
Board's orders. It was the claimant's position that the 
Fund had simply chosen to make no response until the Board 
had issued its order setting aside the Amended Own Motion 
Determination. .Claimant's attorney had not been furnished 
with copies of the Orthopaedic Consultants' report which the 
Fund had acted on in closing this matter. Therefore,' claim
ant's attorney did not know whether Dr. Nag's most recent 
report conflicted with the Fund's documentation. It was 
suggested that since Dr. Nag was claimant's treating physician, 
that the Fund could' write him to get full reports if they 
need it. Claimant's attorney pointed out that if the Fund 
objected to the last order entered in this claim, it has a 
right to request a hearing before the Board's Hearings 
Division underORS 656.278. Claimant requests the Board to 
deny the Fund's motion for reconsideration.

At the present time the Board does not have sufficient 
evidence before it to enable it to make a determination 
whether claimant's present condition was medically station
ary or not. Therefore, the Board would refer this matter to 
the Hearings Division with instructions to set it for a hear
ing to determine whether or not 'claimant's present condition 
is medically stationary. Upon conclusion of the hearing, the 
Referee shall cause a transcript of the proceedings to be 
prepared and submitted to the Board together with a recommen
dation that claimant is or is not medically stationary and, 
if so, what date claimant was medically stationary and a 
recommendation as to claimant's extent of disability.

m
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WCB CASE NO. 78-7426

ROBERT R. PARRICH, CLAIMANT 
Annala, Lockwood. Carey & Hull,

Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson L Schwabe, Employer's Attys. 

RecTiiest for Reviev' hv Claimant

December 20, 1980

Reviewed by Board Members Phillips and McCallister.

ISSUES ON REVIEW

Claimant seeks Board review of the Referee's order 
which awarded claimant 20% loss of his left arm above the 
elbow which was equal to 38.4°. This award was in lieu of 
other awards for permanent partial disability awarded by the 
Determination Order of January 27, 1978 and September 12,
1978. The Referee did not award any further compensation 
for temporary total disability. Claimant contends that he is 
entitled to compensation for temporary total disability from 
November 4, 1977 through March 21, 1978 because the claim 
was prematurely closed and that he is entitled to an addi
tional award of compensation for permanent partial disability 
for injury to his left arm.

iFACTS
Claimant, a 24-year-old planer chain puller, sustained 

a compensable injury to his left wrist on March 16, 1977 
while pulling lumber. Claimant had pain in his left arm and 
numbness in his left hand. This injury was diagnosed as a 
carpal tunnel syndrome of the left wrist. On April 29, 1977 
a carpal tunnel release surgery was performed by Dr. W.
Duff. In July 1977 Dr. Duff reported that claimant had a 
good return of motor strength in the median nerve distribution 
and had no objective numbness in the left arm. However, he 
reported that claimant continued to complain of numbness in 
the lateral two fingers and pain in the ulnar styloid process. 
The doctor felt this possibly represented an ulnar nerve 
impingement and referred claimant to Dr. Crumpacker for 
repeat nerve conduction studies.

In July 1977 Dr. Crumpacker reported that it was his 
impression from his examination that there were other factors 
causing problems in claimant's left wrist. He thought it 
was possible that claimant suffered from tendinitis, synovitis 
or some other inflammatory problem. He also felt it could ‘be 
some problem other than an inflammatory process.
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; On August 26, 1977 Dr. Duff released the claimant- for 
work to see if he could manage his job. Dr. Duff reported 
in early September 1977 that claimant had telephoned to' 
inform him that he had returned to work, lasted about 45 
minutes, and was simply not able to handle the green chain. 
He advised claimant not to return to work. On September 28, 
1977 Dr. Duff reported that claimant complained about loss 
of strength in the left hand, aching in the entire left 
upper extremity, numbness around the wrist involving the 
whole hand and inability to do any heavy work at all. He 
found these symptoms rather at variance with the findings on 
his examination which indicated only a mild loss of grip 
strength, ..excellent mobility of the wrist joint, minimal 
scar tenderness and no demonstrable neurologic deficit. He 
strongly recommended an independent orthopedic evaluation to 
consider the possiblility of permanent impairment of the 
hand and a possible change of occupation.

m

On November 8, 1977 Dr. Theodore Pasquesi diagnosed a 
chronic distal ulnar pain, humeral bursitis left elbow, 
post-operative carpal tunnel syndrome, and functional overlay 
He opined that claimant was stationary and would probably 
have to engage in work not requiring repetitive forceful 
motion such as he would have to perform when pulling lumber. 
It was his opinion that the combined impairment of the left 
upper extremity, on the basis of carpal tunnel syndrome, 
neurological defect and chronic moderate pain, was 19% of 
the upper extremity. Dr. Duff concurred with this report.

On January 27, 1978 a Determination Order awarded 
claimant compensation for temporary total disability and 
permanent disability equal to 15® for 10% loss of the left 
forearm.

In March 1978 Dr. C. Bruce Schwartz recommended the 
claim be reopened and .that claimant have wrist surgery. He 
felt that claimant had some additional time loss as a result 
of his March 16, 1977 work incident. He felt claimant's 
complaints represented bizarre symptoms. On March 22, 1978 
Dr. Schwartz performed surgery to release the carpal canal

m
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m
on the left. He found that the nerve v;as quite bound to the 
transverse canal ligament-. In August 1978 Dr. Schwartz 
again examined the claimant and reported that claimant was 
working 40 hours a week at his regular job. ’ Claimant was 
not pulling on the chain or doing other more strenuous 
activities. Claimant complained that he occasionally gets 
numbness in his hand particularly .at rest and occasionally 
at night. As long as he is active he has no problems. The 
claimant felt he only had about 60% of his full strength. 
When claimant worked he constantly wore a brace on his left 
wrist. The doctor found that the left upper arm measurement 
•is 1/4 inch less than the right and the left lower arm is 
3/8 inch less than the right. ..He opined that the claimant 
was doing.quite well, the claim should again be closed and 
that claimant continued- to have mild disability in the arm. 
He had released the claimant for light duties effective on 
June 15, 1978.

A Stipulation, 
effective March 21, 
benefits.

dated June 1, 1978, reopened the claim 
1978 for further care and payment of

A Second Determination Order, dated September 12, 1978, 
awarded claimant compensation for temporary total disability 
from June 1, 1978 through June 14, 1978 and permanent disabil
ity equal to 5% loss of his left arm in addition to the 
previous award granted him.

On January 26, 1979 Dr. Schwartz reported that in his 
opinion claimant's condition now was improved over what it 
had been when he saw him in February 1978. He felt he could 
assume claimant's condition was not stable when he saw him 
in February 1978 and historically claimant had not been any 
better in November of 1978 so he doubted that his condition 
could be considered stable at that point. He further stated 
that he was not sure what constituted premature closure of 
the claim but if one uses the definition of medically station
ary he would have to conclude the claim was prematurely 
closed. He opined that the extent of permanent partial 
disability would be 20% of an amputation at the shoulder 
level. He reported that claimant's arm measurements indicate 
that he had been quite active and at least doing more work 
than his non-dominant contralateral arm.

Claimant testified at -the hearing that he was not able 
to work from November 4, 1977 through March 20, 1978 but he 
did draw some unemployment benefits during that period. He 
felt since his second surgery that the pain in.his arm,has 
decreased and the pain is no longer constant. He feels also
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that the strength has improved. He testified that cold 
bothered his arm and he has intermittent pain according^to 
the amounts of exertion he engages in. His left hand and 
fingers also get cold and numb. He is currently employed at 
a job where he straightens boards which progress towards him 
on rollers. This requires him to lift, flip and turn boards 
weighing up to 200 pounds. Claimant also shovels sawdust.
He testified that although he is left handed, he now primarily 
uses his right arm in his work and uses his left arm for 
leverage because it lacks strength. He feels he can't grip 
with the left hand and reports that the left arm tires 
easily. He continues to wear an elastic brace up to the 
elbow which restrains the bending of the wrist. He feels he 
has lost 50% use of the arm.. At his present job he has not 
lost any time at work and has been working two hours overtime 
each day.

Claimant's foreman testified that there are 20-25 men 
employed ,at the same type of work as claimant and that 
claimant has the same ability to work as they have. He 
stated that claimant has only complained to him on one or 
two occasions about his arm. He feels the work claimant is 
doing could be classified as moderate.

The.Referee, after reviewing all the evidence in the 
file, concluded that claimant's compensation for permanent 
disability should equal 38.4° for 20% loss of the left arm 
above the elbow. He did not find that claimant was entitled 
to any award for additional compensation for temporary total 
disability.

m
BOARD ON DE NOVO REVIEW

The Board, after de .novo review of the entire record, 
concurs in- the Referee's assessment that claimant is entitled 
to an award equal to 38.4° for 20% loss of the left arm 
above the elbow. However, the Board finds, contrary to the 
Referee's finding, that claimant is entitled to additional 
time loss. Based on Dr. Schwartz’ report of January 26,
1979 and claimant,'s testimony, it would appear that claimant 
was unable to work due^ to the injury from November 4, 1977 
through March- 20 , 1978.; ■

ORDER

The Referee's order, dated March 13, 1979, is modified.

Claimant is hereby'granted an award for additional 
temporary total disability from November 4, 1977 through 
March 20 , 1978 in addition to any. previous awards of temporary 
total disability.

m
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#
Claimant's attorney is granted as and for a reasonable 

attorney's fee a sum of 25% of the increased compensation up 
to a maximum of'$750. The remainder of the Referee's order 
is affirmed.

WCB CASE NO. 77-4353 
WCB CASE NO. 77-7805

December 20, 1979

GERALD SCHARN, CLAIMANT
Doblie, Bischoff & Murray, Claimant'sAttys.
•Souther, Spaulding, Kinsey,

Williamson & Schwabe,' Employer's Attys,
Request for Review by Employer

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

Willamette Industries seeks Board review of that portion 
of the Referee's order which set aside its denial of claimant's 
claim for an alleged 1968 injury. The employer contends it 
did not receive actual notice of the compensable injury 
until September 12, 1977 and, therefore, claimant's filing 
was not timely.

FACTS

Claimant filed a written claim for compensation on 
September 12, 1977 for a January 8, 1968 industrial injury. 
Claimant testified that on that date, he experienced numbness 
and loss of control in his right hand and soreness in the 
right shoulder while pulling on the green chain. He reported 
this to his lead man and then the personnel manager. Claimant 
sought medical treatment and two days later returned to the 
personnel manager and told him he'd been hurt and asked for 
forms for obtaining compensation.

Claimant testified he did not specify workers' compensa
tion. Claimant was covered with both workers' compensation 
and union off-the-job insurance. Claimant and the employer 
would have to elect which coverage was desired, depending on 
the nature,of the injury.

Claimant did sign two claim forms for his off-the-job 
insurance policy. Claimant indicated on both forms his 
injury was not caused by work and that he had not filed for 
any industrial benefits. The personnel manager on both 
claim forms indicated claimant's disability was not caused 
by or aggravated by claimant's work.
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Claimant testified he filed for’ compensation for his 
off-the-job policy in order to receive benefits in the 
shortest amount of time. This claimant said he did after 
some discussion with the personnel manager.

Dr. Mark Melgard originally diagnosed claimant's condi
tion in 1968 as probable viral radiculopathy. However, 
claimant continued to complain and a myelogram was done 
which revealed a probable central disc at C5,6. A decompres
sive laminectomy was done in March 196 8 v;ith excision of the 
protruded disc at that level.

Claimant returned to work in approximately January 1969 
on the green chain and until he sustained another injury in 
May 1976. Claimant filed a claim for the May 1976 injury 
which was accepted.

On June 30 , 19-77 the carrier for the employer denied 
responsibility for the back and cervical problems, but 
accepted the May 1976 injury.

On September 26, 1976 the carrier denied claimant's 
claim-for the January 8, 1968 injury stating it was not 
timely filed.

The Referee found after reviewing all of the evidence 
that the employe^had actual knowledge of claimant’s injury 
on January 8, jl968\ He found claimant's testimony of what 
occurred was supported by the medical evidence. The Referee 
noted that the personnel manager had been advised by claimant 
that he experilenced right hand and shoulder difficulty 
pulling on the green chain and asked the personnel manager 
for assistance in filing for compensation. However, the 
Referee ' points\ out there was never a relationship of the 
work activity to the physical condition definitely established 
during' the • discussions between claimant and the personnel 
manager. However, the Referee concluded that the information 
available to the employer was sufficient to constitute 
knowledge of an in.j-ury in January 1968 and consequently the 
claim was timely filed.

m
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« The Board, after de novo reviev;, reaches a different 
conclusion than the Referee. The Board fiiKls that the 
employer had no notice or knowledge .of a January 1968 work 
injury. Claimant did not, during his discussions with the 
personnel manager, ever relate his symf^toms to his work 
activity. The Referee found there had not been a specific 
diagnosis concerning the cause of the complaints or the 
relationship of the condition to the job activity. The 
Board can find no actual evidence in the record that the 
employer had actual knowledge of a January 1968 industrial 
injury. The Board concludes absent actual knowledge by the 
:employer of a January 1968 industrial injury the claim was 
not timely filed as required by ORS 656.265 and the clai.m is 
barred. Therefore, that portion appealed from- the Referee's 
order is reversed.

BOARD ON DE NOVO REVIEW

m

ORDER

The Referee's order, dated May 8, 1978, is modified.

That portion of the Referee's order setting aside the 
denial in Case Mo. 77-7805 and remanding the claim to the 
carrier for payment of benefits until the claim is closed 
pursuant to ORS 656.268 and awarding claimant's attorney the 
sum of $900-is reversed and the carrier's denial is approved.

The remainder of the Referee's•order is affirmed.

WCB CASE NO. 79-2003 December.20, 1980

JACK TEFFT, CLAIMANT
Carey & Joseph, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

Claimant seeks review of tiie Refereee’s order which 
affirmed the State Accident Insurance Fund's (Fund) denial 
of his claim. Claimant contends that.the Referee was in 
error in so affirming the Fund's denial.
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FACTS
Claimant, at the time of his alleged injury, was 54 

years old and was employed as a cat driver. He alleges that 
on November 28, 1978, while in the course and scope of his 
employment, he sustained an injury to his back when he fell 
from a cat tractor onto a pile of logs. Dr. Bradford Stephens 
reported on December 5, 1978 that he had treated the claimant 
on December 1 and that claimant related that he had fallen 
off his cat. He diagnosed severe low back strain. Dr, 
Stephens reported on December 8, 1978 that claimant's low 
back and right leg remained painful. He found some swelling
and eccyinosie about the rigtit lower leg. He advised tiie
claimant continue to rest. Claimant was also complaining of 
numbness in both hands which had pre-existed his alleged 
injury of November 1978.

On January 16, 1979 Dr. H. H. Hendricks reported that 
the claimant had bilateral carpal tunnel syndrome. He felt 
that the claimant had a generalized peripheral neuropathy.
He suggested further evaluation looking for possible systemic 
factors causing this condition.

Dr. Stephens in February 1979 reported that claimant's 
current back condition was related to an injury of November 
28, 1978. He felt the claimant had a back strain. He noted 
that the claimant’s numbness in his hand was not related to 
his back condition.

In February 1979 Dr. Roger Ross, an internist, reported 
that claimant had severe hypothyroidism. He saw no relation
ship between this condition and claimant's injury.

On February 20, 1979 the Fund denied claimant's claim. 
This is based on the fact that, according to their investiga
tion, claimant's injury occurred while he was moving a 
refrigerator and, therefore, it did not qualify as an indus
trial injury.

On April 6, 1979 Dr. Bradford Stephens reported that 
claimant's, condition was caused when he slipped from the 
cat. He indicated that claimant was at that time hospitalized 
for further evaluation of his back condition and referred 
the Fund to his office notes of March 28, 1979.

#
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On April 8, 1979 Dr. K. German'reported that he diagnosed 

a massive herniated disc, probably 4-5, complication of; a 
hypothyroid condition and apparent ear infection. He was 
given a history by claimant of falling in November from a 
cat onto some'logs. He reported the claimant remembered 
that his back and leg were quite painful after this fall and
that he continued to try to work, however, the pain became
such that he had to take the next day off and since that
time having a lot of back and leg pain to the point where he
can hardly walk.

Claimant testified at the hearing that on the day of 
the injury he had told two co-workers of this incident. One 

:of the co-workers, a Mr. Mason, corroborates claimant's 
story, however, the other co-worker, a Mr. Palmer, refutes 
claimant's version of the story. Mr. Mason testified that 
he did not see the claimant slip and fall, but the claimant 
did tell him about it during the noon hour. He further 
testified that claimant showed some discomfort during the 
afternoon and he was not as fast as he was before. Mr.
Palmer,, at first testified it was possible claimant had made 
the statement during the lunch hour, but that he did not 
recall claimant saying any such thing. However, he subsequently 
testified that if claimant had told him that he had fallen 
off of the caterpillar that he would have remembered that.
Mr, Palmer further testified that he did not hear claimant 
complain about anything during the entire day except for 
normal complaints about his bad arm.

These two gentlemen rode with the claimant from the 
logging camp to Mr. Lowe's residence.

Mr, Palmer helped the claimant load a refrigerator into 
claimant's pickup truck that evening (November 28). Mr.
Palmer testified he did not recall claimant made any complaints 
about his low back or legs during the ride home or while 
helping load the refrigerator.

Claimant's employers, Mr. and Mrs. Lowe, were never 
informed of this injury by claimant. Mr. Lowe testified 
that he talked to the claimant the evening or afternoon of 
November 28, the date of the alleged injury.

Claimant testified that he took off the day after the 
alleged injury to return a refrigerator and camping trailer 
to his home. Claimant said he had intended to take the 
trailer home the night before, but a fuse had blown out and 
he had no lights. He said that since he was afraid the snow 
was going to get deeper, he towed the trailer the following 
day during daylight hours.
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The medical evidence indicates that claimant has numerous 
other medical problems which he does not claim were connected 
to the alleged ■ industrial injury such as his hypothyroidism, 
bilateral carpal tunnel syndrome, high blood pressure, • 
arthritis, etc.

The Referee concluded that after hearing and observing 
the claimant, he would question the claimant's credibility.
He■did not believe the claimant had proven, by the preponder
ance of the evidence, that he had slipped and fallen from 
the caterpillar as he alleged. Therefore, after giving 
consideration to all the evidence, he affirmed the denial' 
letter.

BOARD ON DE NOVO REVIEW

m

The Board, after de novo review, concurs with the 
Referee. The Board agrees with the Referee that claimant's 
version of how the alleged incident occurred is not credible. 
Dr. Stephens did not notice any ecc>'mosis until the week 
after his first examination. Mr. Palmer testified that he 
did not notice claimant having any difficulties loading the 
refrigerator or the trailer. Mr. Palmer also testified that 
he did not remember claimant's alleged conversation with him 
about the claimant's injury. Therefore, the Board would 
affirm the denial of the Fund based on claimant's failure to 
meet his burden of proof.

ORDER

The Referee's order, dated May 23, 1979, is affirmed.

NOTICE TO ALL PARTIES: This order .is final unless
within 30 days after the date of mailing of copies of this 
order to the parties, one of the parties appeals to the 
Court of Appeals for judicial review as provided by ORS 
656.298.

m

#
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WCB CASE NO. 78-8674

WAYNE VAN DOMELEN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

December 20, 1979

Reviewed by Board Members Phillips and McCallister. •

ISSUES ON REVIEW

Claimant seeks Board review of the Referee's order 
which affirmed the Determination Order, dated September 15,
1978, which awarded claimant compensation for temporary 
-total disability from February 14, 1978 through August 22,
1978. Claimant contends that he is entitled to an award for 
permanent partial disability as well.

FACTS

Claimant, a 34-year-old truck driver, sustained an • 
injury to his back on October 18, 1977 while lifting lumber.
Dr. Greg Stilson, D.C., diagnosed a primary cervical subluxation, 
with attendant lumbosacral subluxation.

9

On August 22 , 1978 Dr.- Nathan Shlim reported claimant 
had been examined by him. Claimant reported that he had 
been lifting some heavy timber on or about October 18, 1977 
when he developed a pain in his neck. Claimant had continued 
working for a few weeks and then with the discomfort he quit 
and went to see Dr. Stilson. Dr. Shlim could find absolutely 
no abnormality in the examination. He felt that claimant was 
not in need of any further treatment and he should be back 
at work.

On September 14, 1978 Dr. Stilson reported that claimant 
still complained of neck and back pain, pain between his 
shoulders, aching legs and inability to sleep well or to do 
overhead work or lifting. He felt the prognosis for future 
recovery and possible return to heavy work was guarded. He

recommended that claimant undergo competent employment 
counseling to assess his suitability for work other than 
heavy labor. He released the claimant for light work on 
March 22, 1978.

A Determination Order, dated September 15, 1978, awarded 
claimant compensation for temporary total disability from 
February 14, 1978 though August 22, 1978 but made no award 
of permanent disability.
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right scapular areas as well 
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claimant's stature is one v;h 
itself to heavy manual labor 
opinion, the claimant should 
not requiring repetitive ben 
li'fting more than 30 pounds, 
moderate pain in the various 
had an impairment equivalent

eported on November f>, 19 7 8 that 
ndings which he considered to be 
cJ.aimant's problems were purely 
based upon claimant's symptoms 
the dorsal lumbo area and the 
as the cervica], area that this 
some instability. He felt 
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on a coritinuous basis. Tn his 
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dinc[, stooping, twisting and not 
He felt on the basis or chronic 

areas described that claimant 
to 10% of the whole man.

m

Claimant is now 36 yc: 
education. Claimant also h 
taking coinrses in English 
has also attended real est 
the date of October 18, J.9 
warehouseman and truck dri 
foot timbers -and injured h 
was terrminated by his emjD.l 
employer still had no noti 
that the - first time he saw 
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employer on November 3, 19 
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A co-worker testified on the date of the injury, October 
18, 1977, the claimant was not even in the Portland area 
where claimant alleged the injury occurred but was in LaPine. 
This co-worker backs his testimony up with motel receipts.

The Referee found that claimant's testimony was not 
credible. He felt that the employer offei'ed evidence to 
discredit claimant's testimony and the Referee found this to 
be accurate. Therefore, he ordered the Determination Order 

15, 1978 affirmed. He. based this on the fact he 
had suffered any permanent disability 
evidence in the file.

of September 
did not feel, 
based on .the

claiman t 
credible

m
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The Board,'after de novo review, concurs with the 
.Referee's conclusions. The consensus of the, medical evidence 
indicates that claimant has no objective findings; all 
finding are subjective. The Board finds, as the Referee 
does, there is some.question of claimant's credibility. 
However, the Board after reviewing all of the evidence finds 
that claimant has not met his burden of proving by a prepon
derance of the evidence that he' has sustained',any permanent 
partial 'disability. Therefore, the Board concludes .the 
-Referee's. order must be affirmed.

BOARD ON DE NOVO REVIEW -

.ORDER

The Referee's order, dated May 3, 1979, is affirmed.

WCB CASE NO. 78-3605 December 26, 1979

HETTIE EAGLE, CLAIMANT
Olson, Kittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant ' . '
Cross-request by the SAIF

Reviewed by Board Members Wilson and McCallister. .
ISSUES ON -REVIEW ' ' . , . '

Claimant seeks Board review of the Referee's order which 
granted her an' additional award of compensation equal to 48° 
for 15% unscheduled disability, A Determination Order had 
awarded claimant compensation for temporary total disability 
and compensation equal to 64° for 20% .unscheduled disability 
-for her low back injury. The Referee • further found that claim
ant's claim had not been prematurely closed. Claimant, on 
appeal', contends- her claim should have been reopened, and that 
she is ,entitled.to additional temporary total disability and 
permanent partial disability.

The'State Accident Insurance Fund (Fund) contends, on 
cross-appeal, that the Referee's award of permanent partial 
disability is excessive and should be reversed'.
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FACTS
Claimant, a 59-yeai:-old housekeeper ^ind cook, sustained 

an injury to her back on April 27, 1977 when she slipped and 
fell in a pool of water from a leaking refri^ierakor. '!'he
injury was diagnosed as a cervical strain and lumbo-dorsa.l
strain.

m

Dr. Robert Koza re.l.eased claimant for regular work with 
no heavy lifting and found claimant was ;iiodica.l.l.y stationary on 
June 21, 1977. He felt claimant would have no permanent im
pairment.

A Determination Order, dated September 13, 1977, awarded 
claimant compensation for temporary total disability from May 
13, 1977 through June 20, 1977. Claimant’s claim was volun
tarily reopened on November 17, 1977.

Dr. John Hardiman reported that claimant continued to ex
perience back and neck pain. In October 1977 his diagnosis was 
a chronic low back strain syndrome. By November 1977 Dr. Hardi
man reported claimant was very depressed and referred her to a 
psychiatrist for her situational depression.

Dr. John Anderson, a psychiatrist, on November 14, 1977, 
felt claimant suffered depressive neurosis which was precipitated 
by her back injury. He noted she had been experiencing a grief 
reaction following her divorce and the death of her mother. Dr. 
Anderson recommended claimant receive psychiatric treatment. By 
December 1977, Dr. Anderson was hopeful that, claimant would not 
experience any permanent impairihent. He felt claimant should 
improve, but she should not return to her previous job.

On January 28, 1978 Dr. Hardiman opined, based on claimant's 
back injury, psychological component which slowed her recovery, 
age and motivation, he was doubtful claimant would ever return 
to work, regardless of what training she receives.

Claimant was examined on March 2, 1978 By Dr. Edward Colbach, 
a psychiatrist, who diagnosed neurotic depression related to the 
aging process, claimant's divorce, her moving from Arizona, arid 
her mother's death. He felt claimant presented a complicated 
picture, that her initial injury was involved in it, but he was 
unable to say to what extent. He opined that her psychiatric 
condition was stationary. Dr. Hardiman concurred.

Dr. Anderson reported in April 1978 that he generally agreed 
with Dr. Colbach that claimant had improved significantly since 
the beginning of her psychiatric treatment and had successfully 
resolved some of the issues surrounding her divorce and her 
mother's death. Claimant,, however, continued to complain of 
back pain which Dr. Anderson felt contained psychosomatic ele
ments. #
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In April 1978 Dr. Louis Loeb, psychologist, reported that 
claimant was somewhat depressed but recovering. He Pelt in view 
of her age and educational background coupled with her back 
problem, she was a questionable candidate for return to work.

Claimant was referred to the William Callahan Center.
Dr.•. Daniel Halferty, medical examiner, diagnosed degenerative 
joint disease of the lumbar spine, aggravated by claimant's 
injury. He felt it was difficult to visualize claimant's re
turning to her previous job.

A Determination Order, dated Hay 1, 1978, awarded claim- 
,ant additional compensation for temporary total disai:iility 
from October 28, 1977 through April 6, 1978 and coinponsation 
equal to 20% unscheduled disability for her low back injury.

Dr. Norman'Hickman, in August 1978, diagnosed moderate 
reactive depression, moderate anxiety reaction and psycho- 
physiological reactions. In his opinion claimant's psycho
pathology was related significantly and materially to claim
ant's injury and was secondary to -it. Dr, Hickman opined that 
if claimant's vocational ana financial problems were satis
factorily solved, she would not suffer significant permanent 
psychological disability. He ’recommended vocational assistance 
and further supportive counseling.

On September 8, 1978 Dr. Hardiman again,examined claimant 
and found 'little change. He didn't feel claimant was a surgi
cal candidate.

Dr. Howard Cherry, on October 24, 1978, requested claim
ant's claim be reopened. He felt, based on his examination, 
that claimant's condition was much worse now than when closed. 
He diagnosed: "(1) neck strain essentially recovered, (2) low
back strain severe, (3) probable herniated disc syndrome L5-S1 
on the left, (4) congenital abnormalities of lumbosacral joint, 
(5) calcified bursitis of the left greater 'trochanter and hip 
area".

In January 1978 Dr. Cherry reported claimant had tried to 
work in a florist shop and lasted four days. He noted claimant 
had enrolled on her own in a GED program. Claimant continued 
to complain of a sore back. Dr. Cherry opined claimant was un
able to return to the type of work she had previously done and 
probably could not be rehabilitated to a suitable occupation.

Claimant, now 61 years old, has an 8th grade education and 
her work experience consists primarily of working as a cook, 
waitress and nurse's aide. She testified she is less active 
now than prior to her injury of April 1977. She also testified 
she could not sit, stand, or walk for prolonged periods of 
time. She also stated she has restrictions in bending, stoop
ing, lifting and moving about.
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The Referee found claimant did not have stronq motivation 
to return to work. It was iioted claimant intended to continue 
her schooling. He noted claimant sat for approximately three 
hours at the hearing before displaying any discomfort, yet 
testified she could sit only about 45 minutes without diffi
culty. Further, the Referee found claimant did not hu.ve any 
impairment of either leg or psychologic impairment. However, 
based on the medical reports, he concluded claimant was entitJ.ed 
to an increased award of compensation equal to 48° for 15% 
additional unscheduled disability for her back injury and that 
the claim had been correctly closed.

#

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concurs with .the Referee’s 
conclusion that claimant’s claim was correctly closed. Both 
Drs. Hardiman and Colbach had found claimant medically'station
ary prior to the May 1978 Determination Order.

However, the Board does not agree with the Referee's in
creasing claimant's award for unscheduled disability. The Board 
notes the limitations and restrictions place on claimant by her 
physicians, but finds that the award of compensation claimant 
received adequately compensates her for the loss of wage earning 
capacity she suffered from her April 1977 injury. There is no evi
dence which supports claimant's contention that she is entitled 
to an award of 75-100% unscheduled disability. Claimant is barred 
at most from, returning to work at her former job. • Therefore, 
based on the totality of all the evidence, the Board concludes 
claimant is not entitled to any increase in her award of com
pensation for her back injury and would reverse that portion of 
the Referee's order which granted her an increase and would re
store the Determination Order of May 1, 1978.

ORDER

The Referee's order, dated May 4, 1979, is modified.

That portion of the Referee's order granting claimant compen
sation equal to, 48° for 15% unscheduled disability in addition 
to her previous awards and an attorney fee is reversed. The 
Determination Order, dated May 1, 1978, is restored. The remainder 
of the Referee's order is affirmed.

#
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WCB CASE NO. 
WCB CASE NO.

7B-1697
78-9629

December 26, 1979

FRED MCKINNON, CLAIMANT •
Olson, Kittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

'Reviewed by Board Members Wilson and McCallistcr. '

ISSUES ON REVIEW

The Stale Accident Insurance Fund (Fund) seeks l^oard re
view of the Referee's oirder which found claimant to be perman
ently and totally disabled. , . . . .

FACTS

Claimant was 37 years, old and employed by a grocery store 
on March 1, 19 75^ when he suffered a myocardial infarction. ‘ 
Claimant returned to his work in the same capacity in .iune of • 
1975 but was rehospitalized in duly 1975 and then returned to iiis 
work.

On November 22 , 197 6 claimant experienceci pain in his chest 
while .lifting 50-po.und bags of dog food. He-.'filed a’claim for 
this incident and for the March 1, 1975 incident..

Dr. John -Wilson reported on Novenfaer 29, 1976 that claimant 
suffered from atherosclerotic Vciscuiar disease with .I'isk factors 
whi.ch included cigarette smoking-, arcus senilis at age 38 and type 
A personality, past history of myocardial infarc^and now probab,.ly 
has functional Class II angina, gout and asthma. Dr. Wilson re
ported claimant was under a great deal of stress since both of 
clamant’s parents had died and claimant''had marital difficulties 
related to liis fear of suffering another infarc'while engaging 
in sexual intercourse.

Dr. Wilson. per formed arteriograms which revealed 40-7, 
stenosis le'ft' coronary artery and 40-60% stenosis of right 
coronary artery. His diagnosis was coronary artery disease 
and reduced left ventrical function.

In February 1977 Dr..Wilson opined claimant was totally 
disabled froni his previous job.

On May 18, 1977 the Fund denied claimant's claim for the 
November 22, 1976 incident.

In August 1977 Dr. Wilson reported that claimant's acute, 
coronary insufficiency was precipitated by his lifting of 
50-pound bags of dog food.
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By ■ an Opinion and OrdGii:, dated September 27 , .1977, the' - 
myocarc3ial infarction of March 1', 1975 and the episode of 
angina of November 22, 1976. were remanded to the Fund for. 
acceptance and payment of compensation.

In October .1977 Dr. Wilson opined that claimant was per
manently and totally disabled but able to carry out sedentary 
activities. In' January 1978 Dr. Wilson reported claimant 
continued to have chest pain related to claimant’s coronary 
artery disease, but. remained stable. , He noted claimant's 
coronary artery disease is progressive and would likely worsen 
•in the future. In hiS’opinion, claimant was a candidate for 
rehabilitation if the activity did not require more than mild 
exertion.

G

Determination Orders dated February 22, 1978 were entered 
both incidents. For the November 22, 1976 incident, claim- 

av/arded compensation for temporary total disability onli
for
ant was 
For
for
for 50% unscheduled disability for his heart injury. (This 
Determination Order was not in the file and administrative notice 
is taken of Workers' Compensation Department records.)

the March 1, 1975 incident, claimant was awarded compensation 
temporary total disability and compensation ’equal to 160°..

Dr. Michael Fleming, a clinical psychologist, in a report 
dated March 9, 1978, reported claimant had bright-normal intel- 
•ligence. Claimant's work history was confined solely to the 
grocery business, in which claimant had been first employed at 
the age of 15. Claimant has a high school education. Dr. 
Fleming felt claimant might need a job with less stress than 
that of an assistant store manager. He found claimant was 
experiencing- moderately severe anxiety reaction and a moderately 
high degree of depression and frustration. Claimant was unable

to find work and Dr, Fleming felt this led'to deterioration 
of claimant's self-concept. Dr. Fleming opined claimant's 
moderately severe psychopathology was at least moderately 
and materially related to claimant's heart condition and re
sulting employment situation. He recommended claimant re
ceive immediate vocational assistance and psychological as
sistance.

Claimant was referred to the Vocational Rehabilitation 
Division on March 9, 1978. Claimant began an authorized re
habilitation program in sales on May 22, 1978 and completed 
it on October 22, 1978.

Dr. Fleming, in September 1978 reported claimant was re
sponding to treatment and regaining confidence to return to 
full time employment. .

O

O
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A stipulation, dated (.'C'J.-obc! r 3, .1978, adai:cd a hoarin*^ r>a 
tl'ie Ma i:ch .1975 incident cund disr;i].anad claimant'.'a roqiu'.at Tor: 
hearinq on thoj November 1976 incident. 'Hie pa.rtic3 preserveci 
the right to litigate the issue of temporary total disability 
eind permanent cn s ab j- -i- i ry a i. .i. s i n g 11 om b,ot.h ineicien as . Cla.iiH.'ii't 
was to continue to receive temporary•total disability from May 
22, 1978 until he completed or was torinined from his r(2hab,i..l.ita- 
tion program.

A Determination Order, dated Movend‘)GL' 21, '1978,' awarded 
claimant additional coiiipensa tion for temporary total disabil i >-y 
.from May 22, 197 8 throiioh -October 22, 197 8 and ^^warded no add.i- 
tional permanent disability.

Claimcarit v/.as hospitali.ced i]i Mavernber 
attack caused by his heart mcdica t.ion. .

1978 for

m

In March .1979 Dr. I’lerninn rcpo,rted cl.aimant had coiripleted 
his sales .training and held been actively seeki.ng employment witriout 
success. He advised claimant not to take a job whore claimant 
would be paid strictly on commission, since this would create 
too much stress. Claimant was experiencing some discouragement.
Dr. Fleming felt continued support was needed.

Dr. Wilson, in .ApriJ. j.979 , reported tiiat claimant should 
only work at sedentary activity. He specifically prohibited any 
strenuous exercise and in pa.rticular, lifting, or pushing of 
any weight above 15 to 20 pounds.

Ms. Louise McGregor, a 
testified at the hearing on

vocational rehabilitation counseJ.or 
cl ainian t' s beha .1 f . Sh ( elt claim

ant's age £ind his heart attack v/ould make employers fearful of 
hiring him. She feels that .if claimant harJ been older, his 
condition would be accepted by. more employers. She said cla.imant 
is well-motivated and his fully cooperated with her in attainpts 
to try £ind obtain employment. However, she noted that clad.mant's 
only work experience has been in the grocoMA- business. She felt 
claimant could be employed in the future and is physically 
able to work in the sales field.

Claimant, now 40 years old, has, on his own, conipj.etGd 56 
hours tov/ard an associ£3te degree at a community co.U.cne. He now 
takes nitroglycerin one to two times per week for chest pain 
which .radiates down his arm. Claimant .feel.s he .is getting nore 
nervous and upset because he can't find e.mp.loyment ^ plus he is 
going to school and still has the fear of another myocardial in
farction, He has gone to 64 ".-face to face" interviews and sent 
out 150 resumes. He states he doesn't intend to give up. He 
testified that his mciin problem in obtaining employment is h.is 
lack of experience in certain fiel.ds, coupled with his age and 
heart condition. Claimant .doesn't feel he could retii.rn to the 
grocery business. At home, he does mow the yard, vacuum, and 
performs various other household chores.
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V.. ; ' ’ •

"The Referee, after reviewing all the evidence,: concluded '. 
that.'claimant was permanently and totally disabled! '
board:’ON DE' novo review ' ■' '■ .

The Board, on de,novo review, disagrees with the Referee and 
would .reverse his award of permanent total disability. Claimant 
is extremely well motivated and has cooperated fully with all the 
parties. The medical evidence indicates claimant is capable 
of sedentary work. -Claimant is bright and fairly young. Claim
ant a^id Ms. McGregor both feel that claimant can perform in a 
sales type capacity. It appears that claimant's main.problem 
in obtaining employment is his. lack of experience in fields r 
-Other than the grocery business. .The Board, based on all of 
the evidence, finds that claimant is not permanently and totally 
disabled. However, it finds claimant's l°s^ wage earning 
capacity is greater than that for which he' has been compensated. 
Therefore, the Board finds that claimant.,is entitled to an award 
of compensation equal to 256® for 80% unscheduled'disability 
for-the injury to his heart. .1'". g- i -

ORDER , - ■
The Referee's order, dated June, 7 ,.1979, is modified.
Claimant is hereby granted an award of compensation equal 

to 256® for 80% unscheduled disability for the injury to his 
heart. This is in lieu of all previous awards.

The remainder of the Referee's order is affirmed.

SAIF CLAIM NO, C 407537 December 27, 1979
RUSSELL M. ALLEN, CLAIMANT - V' „
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The State Accident Insurance Fund (Fund) received 
medical evidence that further surgery was necessary due to 
the claimant's November 19, 1972 injury.! Claimant suffered 
deep second degree burns of the face and dorsum of both 
hands on November 19, 1972. The-claim was initially closed 
by a Determination Order, dated September 28, 1973, and 
claimant'.s aggravation rights have expired. The Fuj-.d, 
therefore, referred the matter to the- Board along with 
supporting medical documents for consideration under its own 
motion jurisdiction. • , •

#
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On November 19, 1979 Dr. John R. Jarrett reported that 

he had performed an amputation of the right ring and little 
fingers and left little finger at the PIP joints. lie indicated 
it was due to claimant's 1972 injury.

The Fund, in its letter of December 11, 1979, indicated 
it had no objection to reopening claimant's claim.

The Board, after full consideration of the evidence 
before it, concludes that claimant's current problems are 
directly related to his 1972 industrial injury and his claim 
..should be reopened. It finds that claimant is entitled to 
temporary•total disability from the date he entered the 
hospital, November 19, 1979.

ORDER

Claimant's claim for an industrial injury sustained on 
November 19, 1972 is hereby remanded to the Srate Accident 
Insurance Fund to be accepted for the payment of compensation 
commencing on the date claimant was hospitalized by Dr.
Jarrett, November 19, 1979 and other benefits, until his 
claim is closed pursuant to ORS 656.278.

CLAIM NO. 390940

ENRIQUE ALVAREZ, CLAIMANT
SAIF, Legal Services, Defense Atty-
Own Motion Order

December 27,-' 1979

On November 25, 1979 claimant requested - the Board 
exercise its own motion authority to reopen his claim. 
Claimant had sustained a compensable injury on September 15, 
1978 to his chest. Dr. Bibler reported claimant had a known 
hiatal hernia for the last three to four years, and in Septem
ber of 1978 he diagnosed a hiatal hernia with reflux esophagi' 
tis aggravated by the job incident or accident.

On April 18, 1979 the State Accident Insurance Fund 
(Fund) denied claimant's claim for his esophagitis on the 
basis that it was not directly related to his occupational 
exposure. They advised claimant they were unable to accept 
responsibility for surgical intervention or continued treat- , 
ment of his esophagitis.

On August 28, 1979 claimant was advised by an attorney 
that his request for hearing on this denial had been filed 
late and that the attorney was unable to assist claimant in 
his case. .
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The Board, after thoroughly'reviewing all the - evidence' 
in the file, finds that it is not sufficient at this time to 
warrant a reopening under its own motion-jurisdiction'. The 
request by claimant for own motion relief should be denied.

IT IS so'ORDERED. ' . ’ ' - ' ’’ . ■ . .

m

SAIF CLAIM NO. D 15827 December 27, .1979
DAVID L. BRONSON, CLAIMANT 
Goode, Goode, Decker, Beckham 

& Nelson, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On November 21, 1979 claimant,"by and .through his 
attorney, requested the Board-exercise its'own motion :jur- 
isdiction to open his claim for an industrial injury he had 
sustained on Marchl6, 1974. Claimant's aggravation rights 
have expired. Attached.to this request to reopen were 
several medical exhibits. '

Claimant sustained a compensable injury on March 16, 
1974 when he,was bitten-on.the leg.and knee by a coyote.
Dr. Lew Myers reported in October 1979 that claimant con
tinued to have symptoms from his coyote bite. He reported 
this was not disabling though.it would certainly remain 
uncomfortable for claimant. He reported that claimant had 
not lost any time because of his symptoms. It was his 
opinion and recommendation that surgical, exploration and 
neurolysis of the peroneal nerve at’the site of the injury 
was indicated and requested the Fund's consideration for 
this procedure.

On December 3, 1979 the Board requested the Fund to 
advise of its position with regard to claimant's request for 
reopening under own motion relief. - On December 7,.-1979 the 
Fund responded that it was not opposed to an Own Motion 
Order reopening the. claim for treatment as- recommended by 
Dr. Myers.

The Board, af-ter considering all the medical evidence 
before it, concludes that claimant's claim should be re
opened if and when he is hospitalized for the treatment and 
surgery as recommended by Dr. Myers. .The claim should 
remain open from that point until it is closed, pursuant to ORS 656.278. - ‘ • ‘ ‘
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m
claimant’s attorney is entitled to a reasonabl.e .d, tnm'.-y's 

fee for his services equal to 25% of the increased compensation 
granted by this order, payable out of said compensation as I'^aid 
not to exceed $750.

IT IS SO ORDERED.

WCB CASE NO, 79-3690

ROECOE GEMiMELL, CLAIMANT 
Rolf Olson, Claimant’s Atty,
SAIF, Legal Services, Defense Atty. 
Advisory Opinion

December 27, 1979

The Board, after being asked to issue an advisory opin
ion in regard to its Own Motion Determination , dated Noveinliuar 
20, 1979, advises the parties that its Own Motion Determination 
dealt only, with the left knee condition resulting from claim
ant's 1962 injury and it had no information that any subsequent 
injury intervened and affected claimant's knee. Therefore, the 
Board concludes the Referee has jurisdiction to decide this case 
on its merits.

WCB CASE NO. 77-484 December 27, 1979

RICHARD L. HARRIMAN, CLAIMANT 
Merri Souther, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order

On December 6, 1979 the Board entered an Order on Review
in the above entitled matter granting claimant compensation 
for permanent disability equal to 80° and compensation for 
time loss from June 9 , 1978 through August 30 , 197 8, less time 
worked. It directed that the Fund would not be allowed to 
offset any payments for time loss against the award granted 
for permanent disability and awarded claimant's attorney a 
fee.

On December 10, 1979 the Fund asked the Board to recon
sider its order contending that claimant was not entitled 
to compensation after August 1, 1978 because he had returned 
to work on that date and, therefore, an offset of those earn
ings during that period of time should be allowed.

-425-



Claimanton December 17, 1979 requested reconsideration 
of the Board's order with respect to the Board's award of80° for'251 permanent partial .disabilityi Claimant also ashed'
for a clarification on the amount of attorney's fee granted 
both at the hearing level and Board level.

The Board feels that the attorney's fee section of its 
Deceitber 6, 1979 order should be clarified as follows:
' "Claimant's attorney is hereby granted a reasonable

attorney's fee for his services equal to 25% of the 
permanent partial disability award plus 25% of the 
temporary total disability award granted by this order 
not to exceed $3,000. This attorney fee award is to 
be in lieu of that granted by the Referee."

The Board, after thoroughly considering the evidence 
before it, concludes that its order should otherwise remain 
the same. The issue raised by, the Fund concerning temporary 
total disability'was clearly covered by the Board in its 
order and needs no clarification. The requests for recon
sideration submitted by both parties should be denied. The 
order, as clarified by the indented paragraph on page one 
of this order, should be reaffirmed.

IT IS SO ORDERED.

#

SAIF CLAIM NO. EC 280757 December 27, 1979
DONALD C. HECK, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 1, 1979 claimant's wife requested on behalf 
of claimant that his claim be reopened under the Board's 
ov/n motion jurisdiction. Claimant had sustained a compensable 
injury to his back on December 10, 1970. The claim was ori
ginally closed by a Determination Order, dated August 2, 1971. 
The claim subsequently has been reopened for additional medica 
care and payment of compensation and again closed.

m
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Dr. John Thompson reported on September 11 , .1979 that 

claimant had returned complaining of more pain in his back and 
left leg. He requested authorization to perform, a myelogram. 
Dr. Thompson performed the myelogram on October 19, .1979 and 
it revealed some irregularity explained on the basis of either 
arachnoiditis or post surgical scarring. The main abnormality 
found was poor filling of the left SI nerve root. Dr. Thompson 
felt surgical exploration of the SI nerve root was needed, 
despite little evidence to support this decision.

The State Accident Insurance Fund, on November 21, 1979, 
.reported it desired an independent examination of claimant.

On December 5, 1979 the Orthopaedic Consultants reported 
that claimant's condition was stable and needed no Turther 
orthopedic or neurological treatment. They felt claimant mi.ghfc 
benefit from going to the Northwest Pain Clinic to heJ.p him 
deal with his pain more adequately.

On December 19, 1979 the Fund advised the Board it preferred 
to make no recommendation in this case.

On December 19, 1979 claimant's employer suggested 
that claimant's claim be reopened.

The Board, after reviewing all of the evidence .in the 
file, finds that the claim should be reopened effective Oct
ober 19, 1979, for payment of compensation and benefits as 
provided by law, including attendance at the Northwest Pain 
Clinic, as suggested by the Orthopaedic Consultants, and to 
remain open until closed under ORS 656.278.

ORDER

Claimant's claim for an injury sustained on December 10, 1970, 
is remanded to the State' Accident Insurance Fund for acceptance 
and payment of compensation and other benefits provided for by 
law, effective October 19, 1979 and until closed pursuant to 
ORS -656.278.
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.Members'Wilson and Phillips.
-'^ISSUE ON REVIEW
:;:'■ ,'Claimant seeks Board ■ review "of the Referee's order 
which affirmed the State Accident Insurance Fund's (Fund) 
'denial of. his low’back condition.
FACTS

isClaimant, a. 37-year~old ,carpenter/ alleges he, sustained 
aVcompensable /in jury to his neck -and, back on December' 7,
1976 while erecting scaffolding. He stated he thought he i 
had pulled a neck muscle'. ; Dr.’C. A. Hites' diagnosed' a? - 
paraspinous thoracic muscle strain. ; '.V.’ ‘i

Claimant next saw . Drs Stanley/bonahoo and 'Patrick^ . 
Golden.- Claimant 'reported to them neck'.stiffness' and pain vand numbness in his hands. brv'Golden diagnosed cervical [ 
osteoarthritic disease wi-th' chronic cervical ..spine strain. - I

On 'May 11, 1977 Dr.' William Stfeitz’’reported claimant 
was complaining of neck and" low back; pain. ’''Claimant-reported ; 
that his low back ;discomfortVstarted ' 4-6^eeks ago and was : 
withoufincident ;br injury^, as'he was 'notj^wprking. Dri:V- V ^ Streitz noted claimant'.s-’weight had increased 40 pounds" , j 
bringing - claimant up. tp;'approximaitely .BpO^.pounds. ' Dr.' , ^
Streitz diagnosed cervical .:;arthrosis, and^^'discogenic -low back -' 
pain. , i r-.-.-;-,. , __ • - :

On September ,29, 197-7.-. ..Lewis Van^'bsdel', f of tlie -V : 
William Callahan Center,’ reported claimantL.complained of low 
back, neck and int'erscapular.-discomfort. "'Dr. Van Osdel 
diagnosed strain, chronic lumbar muscle and ligamen'ts resolved

On November-22 , 1977 Dr. 'Streitz reported that claimant's 
-low back symptoms'had cleared. -. He felt .claimant was medically’ 
'stationary. . '■ .-■/■r'-' ,r

In December- 1977 Dr. Mario-Campagna-/reported claimant, - 
.at that time, had’no low back pain. He-diagnosed nerve root - 
compression ■ C6 ,- right,' secondary''to protrpded cervi'cai disc ■ >
.secondary .tp the accident bfjDecember 7, (1976 and marked . i 
obesity V-_ .''.'.i.J--.. ,-..L ' s-..,-- -......  '
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A Determination Order, dated December 27, 1977, awarded 

claimant compensation for temporary total disability and 
compensation equal to 32° for 1'0% unscheduled disability for 
his low back, neck and right shoulder injury.

On ulanuary 2, 1978 claimant was rehospitalized by Dr. 
Campagna. After a myelogram, Dr. Campagna performed an 
anterior 'spinal cord decompression. The final diagnosis was 
a protruded cervical disc C5-C6.

Dr. Alstrup Johnson, Jr., in May 1978, reported he had 
'seen claimant for back pain in November 1977. Dr. R.E.
Hjort reported he had seen claimant in December 1977 for 
pain in the upper thoracic area.

On July 31, 1978 Dr. Campagna reported claimant was 
medically stationary. He felt claimant had a mild disability 
of the neck.

m

On December 12, 1978.Dr. Campagna again examined claimant 
Claimant reported to have continuing low back pain. Dr. 
Campagna diagnosed nerve root compression, SI, left, secondary 
to extruded L5 disc, left, not related to the accident- of
1976, marked obesity and possible herpes zoster.

Claimant was also examined in December 1978 by Dr.
William E. Matthews. Claimant told Dr. Matthews that in 
December 1976 he did not remember having any back problems. 
Claimant reported he first felt low back problems in March ■
1977. Dr. Matthews opined claimant's main problem was

m

degenerating disc in the neck and low back and perhaps 
becoming symptomatic, at least in part, because of working 
activity. He noted claimant never had had a definite indus
trial injury. Dr. Matthews reported that claimant's low 
back difficulty in March 1977 probably represented a gradual 
breakdown of the lumbosacral disc, which led finallv to a 
definite disc protrusion in November 1978. He found it 
quite possible claimant's increased weight and increasing 
problems of chronic tension were factors in precipitriting 
both the symptomatic phase of the disc degeneration as well 
as the protrusion of the disc. He felt that if no one 
wanted to make a big case to the contrary, all of claimant’s 
back condition could be treated as part of his injury. 
However, he went on to say that nei.ther the neck or fhe low 
back were totally, from an orthopedic medical sense, indus
trially related as they had a lot to, do with degenerative 
problems which were unrelated to the industrial activity.

On December 22, 1978 claimant underwent a microlunbar 
discectomy with removal of extruded lumbosacral disc, left.
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On January 4, 1979 the Fund denied responsibility for 
claimant's low back condition.

Claimant testified he had no prior back problems except 
for some minor soreness. He claimed his back problems came 
on gradually over some period of time, gradually worsening 
until December 1978. Claimant stated he gained weight because 
of his decreased activity due to his neck and shoulder ■ 
problems. He stated he had lost 50 pounds since January
1978.

The Referee found that the discomfort of the low back 
was not forthcoming for several weeks and since during the 
time between the emerging of the low back symptoms and the 
diagnosis of an extruded disc claimant had gained considerable 
weight, as well as had times when his back was asymptomatic, 
there'was. question as to whether legal causation had been 
•adequately established. She found that legal causation to 
relate either the original injury or aggravation of such as 
manifested by the low back condition to the work related • 
incident or to another independent cause had not been estab
lished. Further, on the basis of Dr. Matthew's opinion 
relating the back condition to claimant.'s work, the Referee 
did not find medical causation had been, established either. 
Therefore, the Referee concluded the denial was correct.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concurs with the 
Referee's conclusions. For the same reasons as the Referee 
found, the Board does not find the claimant has proven by a 
preponderance of the evidence that his low back condition 
was caused by or aggravated by his work .activity. The Board 
finds that claimant failed to establish both legal and 
medical causation in this claim and that the Fund's denial 
was proper.

ORDER

The Referee's order, dated June 11, 1979, and reinstated 
on July 24, 1979, is affirmed.

m

m
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m LOYAL W. JOHNSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

SAIF CLAIM NO. A 846956 December -27, 1979

Claimant sustained a compensable injury to his anhlo, hip and 
ami' on November 4 , 1960 when he was involved in an automobile 
collision. The claim was first closed by a Determinatron 
Order, dated June 27, 1963. Claimant's aggravation rights 
have now expired.

On November 15, 1979 Dr. Thomas Bolton reported that he 
had again examined the claimant.- He felt that claimant was 
having increasing difficulty and suggested that surgery be 
carried out. He reported that the current problems' of claim
ant are the result of the original injury and requested a 
reopening of the-old claim. Dr. Bolton found that claimant 
had increasing problems with the forearm and that it ap
peared that stabilization of the fracture would give him a 
functional arm and improve the use of it.

The Fund, in its letter dated December 11, 1979, stated 
it would not oppose an Own Motion Order reopening this 
claim. Attached to this letter were various medical reports 
from their files.

m The Board, after reviewing all the documents furnished 
it by. the Fund, concludes • the claimi should.be reopened with 
compensation for temporary total disability to commence on 
the date claimant is hospitalized for the treatment recom
mended by Dr. Bolton and until the claim is closed pursuant 
to the provisions of- ORS 656.278.

IT IS SO ORDERED.
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WELDON MCFARLAND, CLAIMANT Pozzi, Wilson, Atchison, Kahn 
& O'Leary, Claimant's Attys,

SAIF, Legal Services, Defense Atty.
Own Motion Determination

SAIF CLAIM NO. HB 155225 December 27, 1979
#

Claimant, a 46-year-old carpenter, was injured oi. .October 
27, 1965 when some two-by-fours fell across his neck and back, 
knocking him down. He had immediate low back pain. Claimant 
also reported pain in the left leg.

Dr. Norman Logan reported the claimant had his back frac
tured while employed in July of 1962. Claimant reported return
ing to work four months following that injury and had not had 
any trouble with his back until the October 1965 incident. ‘ Dr.
Logan diagnosed a severe acute lumbosacral strain with sciatic 
nerve irritation in the left leg. A myelogram was. performed on 
November 9, 1965 which revealed a bilateral filling defect at 
L3-4 intervertebral level. Claimant decided not to have sur- . 
gery. ; ,

Dr. Ray Grewe' performed a laminectomy at L3-4, L4-5, and L5-S1 
with decompression of the nerve root bn the left and removal of 
intervertebral discs of L4-5 on January 28, 1966,

In June 1966 Dr. Logan reported claimant had tried to'work m 
but-had been able to work only,21 days before being forced to . 
quit due to continued back pain. Dr. Logan reported that he 
did not release the claimant to work except to work as a night 
watchman. He felt it best the claimant allow his back to heal.

In August 1966 Dr. Grewe reported the claimant desired to 
do light work. He was trying to get light work as an apple box 
inspector during the apple harvest in the Hood River area.
Claimant was still continuing'to have;complaints of back and ; 
left lower extremity pain. In November 1966 Dr. Grewe reported 
that claimant was gradually but slowly improving and he did not 
think the claimant was capable of returning: to full time heavy- 
duty work.

In October 1967 claimant was readmitted to the hospital 
with pain of the low back and left lower extremity. Claimant 
reported to Dr . Grewe at that time that pain had been gradually 
increasing in his back and left lower extremity.

On November 27, 1967 Dr. Logan reported that claimant had 
a lumbar strain with left sciatic nerve irritation and osteo
porosis of the lumbar spine with generalized degenerative disc 
disease. It was the opinion of Dr. Logan that the claimant had 
never completely recovered from his original injury of October, 
1965. Dr. Grewe concurred that the claimant’s current problem' 
related to his October 1965 injury. #
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In May 1968 Dr. Loann reported that claimant had improved. 

Claimant strll had some iei:t leq pain and was wearitte a brarco 
Claimant stated that his leg pain was much less and he fe.lt 'better 
when he returned to work. It was felt at that time that claimant, 
could try some light work which would not involve bending or 
lifting. . ,

In June 1968 Dr. Logan reported that claimant had tried to 
return to work but no one would hire him due to his previous 
back injury. -Claimant reported placing his application to 
several job locations. For the- present time claimant felt he 
was able to take a job as a maintenance man for an apartment 
house owner.

#

; In July 19 68 Dr. Robert'Pat L-on, Medical Examiner of the Etati
Compensation Department, .reported that in his opinion claimant 
was stationary and his claim could be closed and he should be 
awarded 60% loss of the arm for unschodulod disabi.lity 'due to 
hisback injury. A Determination Order, dated July ] 9 1968,
awarded claimant compensation' for temporary total disability and 
50% loss of the arm for unscheduled disability for hi's back rn- 
jury. ; '

Dr.‘'Philip Platt reported in June '19 74 a diagnosis of 
osteoporosis. He perforinod a mye.log.ram in May 19 74 and claim
ant was again hospitalized .for pain in the J.ow back, right hip 
and both groins. The diagnosis by Dr. Grewc was compression 
fracture T12, Ll, L2 and L4 caused by the osteoporosis.

On November 11, 1974 claimant was rehospitalized for lumbar 
strain, compression fracture at Dll and D12, Ll and \,2 and 
acute intoxication caused by a combination of ethanol, Valium 
and Tylenol #3. On November 26, 1974 -Dr. Logan reported that 
claimant had worked from 1968 until 1971 as a laborer. ' He was 
off work approximately two years and returned to work in 1973

as a brick layer. He reported that claimant had had increasing 
low back pain since his original injury with no recent history 
of an injury. Dr. Logan requested the claim be reoyiuned for 
treatment of his low back and superimposed osteoporosis.;

In December 1975 claimant reported to Dr. Grewe that he had
been granted an award'of permanent total disability.

■ Dr. Grewe reported in July 1975 that claimant had been dis
abled since 1965 to .the -present time except for working in 1968 , 
1969, 1970 and 1971 and occasionally up until 1973. He reported 
that claimant had been totally off work since January 1974.

In January 1975 Dr. Logan reported that the etiology of . 
claimant's osteoporosis was probably secondary to pain. ,It was 
his feeling the condition of his back was secondary to his ori
ginal .'.nju.ry of 1965 . Dr. Grewe agreed with this opinion.
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> gainful employment v;as concerned

In October of 1976 Dr. Crowe reported the clairnan t:'s condi
tion was stable. He did not prescribe any medication and did r.O' 
plan any neurological treatment at that'” poJ.nt.

In October 1976 Dr. Blatt reported that the claimant's 
condition was stationary.

In July 1977 Dr. Logan reported that claimant was still be
ing seen at regular intervals and continued to have low back 
pain.' He reported that claimant was unable to bend or lift and 
was able to be up on his feet for about an hour.

In August 1977 Dr. Blatt reported that c.laimant at that time 
was able to walk six to eight blocks when he was feeling we.l.].. 
According to claimant he continued to have back pain brought on 
by certain movements. Ho stated he had to move carefully and cor. 
not lift anything without producing some back pain. Dr. Blatt 
opined that claimant's condition was essentially stationary and 
would continue to require medical treaument for his problem of 
osteoporosis.

On September 27, 197 7 Dr. Grewe re'ported that cl.ninv.int was 
stationary. He felt claimant won] d continue to imeqiiire treat
ment for his osteoporosis condition.

In May 1978 Dr. Grewe reportc^d that claimant was doj-n;; 
sheet metal work. Claimant was planning to become en'ployed 
as a truck driver or in a related fiel.d. Claimant was insis
tent on having additional treatment rather than tryim; to 
accommodate to a work , situation compatible with his residual 
symptoms.' Dr. Misko recommended a radical sympathectomy.

In Septenb)er 19 78 Dr. Grewe advised the State Accident 
Insurance Fund tliat claimant Wefis hospitalized with v; ivicspread 
histastic carcinoma v;ith lung involvement. He reportcej tliat: 
he had performed surgery ar.d the remioval of the stellate gang],ion 
was done to extent the scope of the sympathectomy.

On May 1, 19 79 claim.ant died from respiratory arrest as
a consequence of widespread metastic bronchiogenic carcinoma.

tha t
the
to perform

In May 1979 i!)r. Logan reported 
claimant was permanently and

any part of his previous 
conditions permitting him to earn a 
that claimant's back was so painful 
or lift or stand for long periods of .t-ime without developing 
excruciating pain. He related all the claimant's disability 
to the 1965 industrial injury.

it was his Ev^eling tliat 
disabled , being unal),] c 

occupa tion und<?u: ordinary 
livelihood. He reported 
that he was unable to bend
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On' April 2 8 , 1979 Dr. Blatt reported that claimant, in 
his opinion, was totally and permanently incapable of perform
ing any work at a gainful occupation. He reported claimant 
had been- unable to work since September 1973 due to back pain, disc 
surgery precipitated by his 1965 back injury and subsequent severe 
osteoporosis' and compression fractures. He reported the last 
time he had seen claimant in 1978 the claimant continued'to have 
severe back pain brought on by certain motions. He reported 
claimant's back motion was limited severely by pain and he was 
unable to sit for more than a few minutes at a time without ^
adjusting his position or walking around. He reported that <
claimant's 'ability to walk varied greatly from day to day and j
also was limited by' recurring exacerbation ot'back paih. .

Another hearing was held and an Opinion and Order was is
sued on May 18, 1977 for the Fund’s failure to comply with the 
previous orders. .Penalties and attorney fees were assessed 
for the Fund' sunreasonable acts. This was affirmed by the 
Board.

By Own Motion Determination of August 14, 1977 the Board 
closed the claim with no award of permanent partial disability.

Claimant's attorney, the State Accident Insurance Fund, 
and the Board all agreed to reconsider the August 14, 1978 
Own'! Motion Determination. After reviewing the entire file, the 
Evaluation Division of the Workers' Compensation- Department 
opined that the inj-ury was responsible for temporary exacerba
tion of the osteoporosis condition and that the medical care 
and treatment.for the osteoporosis ceased at the time the 
treatment for the carcinoma commenced. They recommended allow
ing additional compensation for temporary total disability 
from August 16, 1978 to the date the claimant was hospitalized 
for treatment of carcinoma plus any compensation already paid 
for this period allowing no additional compensation for per
manent partial disability.

__  _ _______  in the file indicates that claimant was paid
compensation for temporary total disability from May 22, 1974

The evidence 

to August 15, 1978.

A Determination Order entered in 1968 granted claimant com
pensation equal to 60% loss of function of the arm for unsched
uled disability. Claimant's claim was reopened by a Board's 
Own Motion Order on October 14, 1975. At a hearing. Dr. Logan ' 
related the osteoporosis progression “to claimant's disuse of 
the back•as a result of the 1965 injury. The claim was remanded, 
by an order dated July 13, 1976, to the State Accident Insurance 
Fund for time loss commencing on May 22, 1974 and penalties 
and attorney fees. This was affirmed by the Board on March 31, 
1977, the circuit court on January 26, 1978 and the Court of 
Appeals on April 5, 1978.
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The Board, after reviewing the entire file reached a. dif
ferent conclusion from that reached by the Evaluation Division. 
The Board, based upon the medical evidence in the file, finds 
that claimant was permanently and totally disabled on August 
16, 1978 and remained so until the time of his death. Therefore 
the Board orders that the claimant be granted compensation for 
permanent total disability from that date, August 16, 1978, to 
the date of his death, May 1, 1979.

ORDER

, . Claimant is hereby granted compensation for permanent 
total disability commencing on August 16, 1978.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compensa
tion granted by this order, payable out of said compensation 
as paid, not to exceed $3,000.

SMF CLAIM N0« HC 371451 December Zh 1575
WILLIAM PARTLOW, SR., CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

Claimant sustained a compensable injury to his left 
knee on May 3, 1972, After undergoing surgery on his left 
knee the claim was closed by a Determination Order, dated 
March 5, 1973, which awarded temporary total disability and 
an award of compensation equal to 45*^ for 30% loss of the 
left leg. Claimant's aggravation rights have expired.

Due to claimant's worsened knee condition, the- claim 
was reopened for additional surgery on January 22, 1976.
The claim was again closed with an award of additional 
temporary total disability and an additional award equal to 
15® for 10% loss of the left leg by a Determination Order, 
dated January 7, 1977. An Opinion and Order, dated June 10, 
1977, granted claimant an award equal to 120® for 80% loss 
of the left leg in lieu of any previous awards. This Opin
ion and Order was affirmed by the Board on January 4, 1978.

On January 25, 1979 a total condylar knee replacement 
was performed. The claim was again reopened by an Own 
Motion Order, dated February 26, 1979, for this surgery.



9
On November 1, 1979 Dr. John R. Hazel reported that 

claimant was medically stationary. The claimant indicated 
he discontinued' using canes, crutches or any other support
ing devices. He was able to walk without any support at 
that time. Dr. Hazel found no effusion within the joint and 
the claimant had complete extension. He found claimant had 
considerable medial and lateral instability which was in- ‘ 
heirent with the implant. He opined the only residuals were 
obviously that claimant has an arthroplastic implant with 
limited flexion of only about 105 to 110 degrees and mild to 
moderate instability of the knee.

On November 28, 1979 the Fund requested a determination 
of claimant’s current disability. The Evaluation Division 
of the Workers' Compensation Department, on December 11, 
1979, recommended that claimant be granted compensation for 
additional temporary total disability from Jemuary 25, 1979 
through November 1, 1979 and that he be granted no addi
tional award for permanent partial disability.

The Board concurs

ORDER

■ Claimant is hereby granted compensation for temporary 
total disability from January 25, 1979 through November 1,
1979. This award is in addition to all awards previously 
granted•claimant for his May 3, 1972 injury.

CLAIM NO. A 662976. December 27, 1979

m

RALPH H. TEW, CLAIMANT 
Hayner, Waring- & Stebbins, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination

On December 10, 1979 the Board entered its Own Motion 
Determination in the above entitled matter. Aji error has 
been brought to the Board’s attention which should be cor
rected. On page two, paragraph six, line five, the date 
"September 25, 1976" should be changed to read "September 
25, 19 79". The order, in all other respectis,is affirmed.

IT IS SO ORDERED.
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WILLIAM L. BREWSTER, CLAIMANT 
John Patrick - Cooney, Claimant's Atty. . 
SAIF, Legal Services, Defense Atty. 
Request'for Review by the SAIF,

; .. -WCB CASE NO. - 78-7426 December 28, 1979

Reviewed by Board Members Phillips -arid McCallister'. '■ .

ISSUE ON REVIEW- , ■ '■ ' "'i";. ■ r'

The State Accident Insurance Fund {Fund)'^seeks-Board re-.."-' 
view of the Referee's order which found a' claimed left knee. 
injury of' June 27 , 1978 compensable. .The -F-und contendsthe f-..-' • 
claimant did. not suffer a compensable injury as ' alleged, . '

FACTS ‘ 'V.--

Claimant, a 42-year-old heavy equipment mecharii'c, 'filed a 
claim for an injury to his left knee he,says occurred-while at 
work on June 27', -1978. On November 1,. i978 Dr.,, Ralph Thompson, 
after an arthrogram, diagnosed a torn media_. meniscus and a. *• 
possible Baker's cyst. . ■ -, v

r On November 15 , 1978 the Fund denied responsilDi 1 ity for 
claimant's claim for a tear of the medial meniscus.^arid possible. 
Baker's cyst. The Fund's first contention is that .’no,-accidenta.l 
injury occurred during the claimant's work activity'on June,; 2 7., 
1978. The second contention is, that if .there 'was .an'inci.dent-at. 
work on June 27., 1978 the consequences arenot compensable,-be- V' 
cause that incident did not produce . an in jury-Vhich required-, 
"medical services"'.' (See ORS 656.005 (8) ,(a) ..) The third contend. . 
tion is that the claimant suffered a subsequent'intervening', in- , 
jury on October 29’, 1978 arising out of an'.off-the-job hunting 
accident. i.

On June 27 , 1978 claimant was in the courseiand scop,e'of r.-, 
his employment at a job .site located in the Walker Creek area-' , 
of the State of California. He testified he was placing a , 
hydraulic pump .and motor on a yarder and while doing- this he ; 
turned and felt his left knee "pop". He said he felt imniedi ate-' • 
pain and discomfort. The pain eased up and he finished out the

day. Hcwever, later that day, he experienced increasing pain 
with swelling of the left knee. Claimant testified' that on .. .
June 28 , 1978 he called a Mr. David , Longber'g,. his service- mana-1 -. 
ger, advised him of the incident, and that,he had injured.his- 
left knee.

Claimant- continued to work on a'- full time- basis as, sche'd-^'^ 
uled but experienced chronic pain and swelling in his left knee 
periodically, between June 27, 1978 and October 29 , 1978.;, He,- 
testified his left knee condition was exacerbated by kneeling, 
walking and turning corners. . _ , •- ,
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On October 29, 19 78 claimant went oii a hunting tn.ip. VJhile
hunting he twisted ’his left knee. Coincidental to the "twistiiig" 
he experienced a recurrence of the same symptoms he had exper
ienced from June 27, 1978 to October 29, 1978. However, because 
the symptoms were increased he sought medical treatment at the 
emergency ward of Providence Hospital.

The emergency room record indicates that claimant was injured 
on October.! 29, 197 8 when he twisted his ankle huntinq in the woods.
The record further reflects that the claimant had experienced
"off and on" difficulty with the knee for which he had made an appoint'
ment (prior to October 29, 1978) with Dr. Thompson, an orthopedist.

Dr. Thompsen reported that he had first seen ' cla.in;ant Oii Oct
ober 31, 19 78 after claimant had been seen in the em.ei'gency room 
at Providence Hospital on October 29, 1978. The history the 
doctor received was that claimant had injured his leg in July 
of 1978 at work; he opined the difference as between-’ the July 
date and the June date might be categorized as a "mild discre
pancy". Nonetheless, the description of the injury was that 
claimant was working on machinery at about that time and had 
since then reinjured his knee three o.r four times while walking- 
on uneven ground and twisting. Dr. Thompsen reported the latest 
•episode on October 29, 1978 was simply an exacerbation of claim
ant's previous difficulties of locking of the knee and was com
patible with injury sustained as claimant described. Dr.
Thompsen reported that a meniscectomy had been performed and a 
large tear in the meniscus was found, compatible with an old 
injury. He opined that there was no way of knowing to what 
extent the October 29 injury had exacerbated claimant's diffi
culty. Dr. Thompsen found the Baker's cyst was due to the 
swelling of the deranged knee.

Mr. Longberg, claimant's supervisor, testified and cor- 
roberated the claimant's testimony relating to the claimed 
incident and injury of June 27, 1978.

Based.upon the evidence presented at the hearing, includ
ing the credible testimonies of all the witnesses, the Referee 
concluded that the claimant had proved by a preponderance of the 
evidence he had sustained a compensable injury. The Referee 
did not believe that the hunting incident of October 29, 1978 
was an intervening or superseding incident. It appeared to the 
Referee that based on the entire record such an event was a re
currence or an exacerbation of claimant's chronic left knee 
difficulty which he had experienced from June 27, 1978 to 
October 29, 1978. Therefore, the Referee set aside the Fund's 
denial and remanded the claim to it for acceptance and payment 
of compensation.
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BOARD-ON DE NOVO REVIEW

The Board, concurs with the conclusion reached vby the. Ref-- -‘ ; V‘ ereev The Board' s conclusion is based on the fact that Dr.-^;' J 
Thompson relates claimant's difficulty in October 1978 to an.*, ' 
injury arising out of the work activity during the-summer of’,f -■
1978.' In addition, based on the testimony of the claimantls 
supervisor-, the Board finds the injury was timely reported/' “ ‘ '
Further, in the light of Dr. Thompson's opinion on causal rela---. 
tionshipV the Fund's, contentions regarding the' lack of-\"medi-; . 
cal services" and "subsequent intervening injurybecame moot'. 
Therefore, the' Board finds .as did the Referee that the- claimant 
has 'proven by the preponderance of the evidence' that he sus
tained a compensable injury and the Fund's denial was not correct. '
ORDER

The Referee's order', dated June 6 , 1979 , is, affirmed.
■ 'Claimant' s. attorney is hereby granted a reasonable, attor-r 

ney' s fee for his services in connection with this Board re- 
view in the amount of $250 , payable by the Fund.' ' . . /

SAIF CLAIM NO. B 18969 December 28, 1979
KENNETH L,' DILLON, CLAIMANT 
Starr & Vinson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order

On December 17, 1979 the Board entered an'Own Motion 
Order in the above entitled matter directing claimant's 
claim be reopened commencing on the date claimant-entered 
the hospital for' his August 8 , 197 8 surgery and-until closed 
pursuant to ORS ,656.298. ’' 't

It has been brought to the Board's attention that it 
inadvertently failed to grants claimant's attorney a fee 
for his services in claimant's behalf. Therefore, on page 
two, after the third paragraph, the following should be in
serted :

"Claimant's attorney is hereby granted as a 
reasonable■attorney's fee for his services ' ‘ 
a sum equal to 25% of the increased compen
sation for temporary total disability granted 
by this order, payable out of said compensa
tion as paid, not to exceed $750." €
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The remainder of the Board's December 17 
Order should be affirmed.

1979 Own Motion

IT IS SO ORDERED.

WCB CASE NO. 78-5786 December 28, 1979

JOSEPH DONALDSON, CLAIMANT 
Anderson, Fulton, Lavis & Van Theil, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
■)

ISSUE ON REVIEW
Claimant seeks Board review of the Referee's-order which 

awarded him compens^^tion equal to 90^^ for 60% loss of use of 
his left leg, being^^^n increase of 30° for 20%; plus compensa
tion equal to 96° for 30% unscheduled disability for his back 
injury, being an increase of 32° for 10%. Claimant contends 
he is entitled to- an award of permanent and total disability.

FACTS

Claimant sustained an injury to his left knee on January 
21, 1966 when he twisted it while turning quickly to push out 
a load of plywood. After an arthrotomy and a medial meniscec
tomy, this claim was closed by a Determination Order, dated 
September 1, 1966 which awarded claimant compensation for tem
porary total disability and compensation equal to 7.5° for 5% 
loss of function of the left leg.

On January 28, 1974 claimant, 31 years old, sustained a 
compensable injury to his neck and back when while working as 
a choker setter he was struck by a hay wire. Claimant was re
leased for work and found to be medically stationary as of 
February 18, 1974.

A Determination Order, dated March 27, 1974, awarded claim
ant compensation for temporary total disability.

In June 1974 Dr. David Waldram reported claimant was 
not medically stationary. His diagnosis was: a traumatic 
compression fracture at T4 with a subsequent deformity at that 
level. Dr. Waldram related the condition to claimant's'Jan
uary 1974 injury.
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On October 2 , 1974 Dr. Waldram operated on'claimant. . Ex
ploration and Harrington instrumentation at the T3 through •
T7 levels were performed. He reported claimant also was having • 
difficulty with left knee instability, both in medial ligaments 
and posterior capsule region, which Dr. Waldram felt may require 
more treatment. Dr. Waldram noted claimant was very aggressive, 
and probably would return to heavy type of labor despite his ’• % 
pretty severe fracture. ’ , ■

On May 20, 1975 claimant' underwent left knee surgery. 
Claimant developed complications; and was rehospitalized in June;
1975. and again in October ,19 75. -Dr, Waldram diagnosed septic-, 
arthritis of the .left knee. . - . ‘ ; .

In March 1976 Dr. Waldram reported claimant was complaining 
of significant pain- in the knee and'had evidence of marked in
stability.. • '

In March 1977 Dr, Theodore- Pasquesi found claimant medical ly 
stationary. He ‘felt, claimant may need surgery for removal of . 
the-.rods eventually-. He rated claimant's impairment, of dorsal 
spine at 9% of the whole man and rated impairment of the left- 
lower extremity at 48%. ’ : ■. ' -1

■ In'April 1977 Dr. Waldram opined claimant wastotally- dis-;; 
abled from his, previous type of work .and was markedly limited'^. ^
because of. his knee to do 'any .labor.' ‘ He found'lack of motion 
atrophy., and pain., plus instability. in the'knee . ' 'He-opined that the status of/ claimant:’s. knee-made it little-better .br.:;'actually,;.even " ' 
worse - thah if it' had been 'amputated,. ■ Dr.'f Waldram opined claim- ! ' ■ 
ant; would ;eventually require' a "fusion or. total' arthroplasty;, pf-i 
the..knee^, He feltvclaimant.iwas not medically stationary. ’

In-.;May ■ 1978 Dr. Waldram reported claimant had-a totally • 
destroyed knee-joint with chronic instability and pain. In. - 
June 1978 Dr. Waldram indicated he 'felt claimant was unable to^, 
do, any significant walking , climbing', but may do a sedentary, , ' 
job or one requiring standing-for ashort,period'Oftime,,.Drl' 
Waldram^s prognosis was .for continued di ff iculty • and . di'sabili ty.- 
of the knee with the- possible need to do'a left knee fusion, and’ 
Harrington rod removal in the future. Claimant also- continued’ 
to. experience pain -in the thoracic spine.';.

-.-A Determination^ Order;, dated July 20, ;i978-,' awarded'-claini-::- 
. additional temporary total disability and compensation- equal 

. to 64®. for. 20% unscheduled -disability for his back injury and - '
; cpmpensation equal to .60° .for 40% loss of his left. legV ■' ' -.r -

€
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In February 1979 Dr. Waldram reported claimant continued 
to have back and left knee problems but was doing fann work.
Dr. Waldram found severe atrophy of the left knee with severe 
medial instability. He reported claimant had repetitive neck 
spasms and back problems due to the irritation caused by the rods 
Claimant reported he could work four hours and then needed to 
rest his knee.

In March 1979 Dr. Pasquesi, in response to interrogations 
reported claimant may need a fusion of the knee and that the 
impairment for fused knee in a neutral position was 50% of the 
lower extremity.

Claimant testified he has continuing chronic biick , 
and knee pain. He indicates any activity aggravates hi 
His back condition affects his ability to perform heavy 
and using his arms in an overhead or extended position.

n eel:
; pa i n . 
li f i; ing 
His

left knee condition affects his ability to perform prolonged 
walking, standing, driving, walking on uneven or rough ground, 
climbing up and down ladders and getting off farm equipment. 
Claimant feels his main problem is his left knee, but due to 
both the knee and back, claimant has given up or limits his 
other activities. Claimant is now 37 years old, has a high 
school education plus two years of community college where he 
majored in dairy technology and livestock management. Claim
ant's work experience prior to his injury had been manual labor 
working in the logging industry, plywood mills, driving truck 
and laborer. Since the summer of 1978, claimant has worked 
for his father on a dairy farm. He feels the job duties aggra
vate his left leg and back conditions.

The Referee found claimant was not permanently and totally 
disabled. However, he concluded that the evidence did indicate 
claimant was entitled to increased awards for both his back and leg 
injuries. Therefore, he increased claimant's award for the loss 
of the left leg and increased the award for claimant's back in
jury to 30% unscheduled disability.

BOARD■ON DE NOVO REVIEW
The Board, on ,de novo review, concurs with the Referee 

that claimant is not permanently and totally disabled and 
agrees with the Referee's assessment of unscheduled disability 
for claimant's back injury. However, the Board finds that 
based on Dr. Waldram's medical reports that claimant is en
titled to an increase in his scheduled disability for his left leg. 
Dr. Waldram reports that the left leg is no better and may be 
even worse than if it were' amputated. Claimant's testimony as 
to the limitations he has is supported by Dr. Waldram's opinion. 
Therefore, the Board concludes claimant has suffered a 75% loss 
of use of his left leg and would so modify the Referee's order.

m
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ORDER • ' , ; •
^:^The Referee's order, dated May 31, 1979, is modified. „ .'r

■■ Claimant is, hereby granted an award of compensation equal 
to 112.5° for’75% loss of function of his left leg.. This 
award is in lieu of any previous awards granted for loss of 
function of the left leg.

The remainder of the Referee's order is affirmed. ■
Claimant's attorney is hereby granted a reasonable attorr 

ney'.s fee for his services in connection with this- Board review 
a sum equal'to 25% of the increased compensation granted by ' '
this .order,' payable out of said compensation as paid, ’ nOt to ‘
exceed $3,000, "./• ' •

#

WCB CASE NO. ' 79-1565 December 28,,1979
DANNY W, INGERSOLL, CLAIMANT ^
Galton, Popick & Scott, Claimant's Attys,
SAIF, Legal * Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister. •'

ISSUE ON REVIEW -
.The State Accident Insurance Fund (Fund)-seeks- Board re

view of the Referee's order which.granted claimant an award 
of compensation equal to 60° for 40% loss of the-left hand. . 
The Fund contends this award .is excessive._ ' ••• ;,-•
FACTS ■ V

Claimant, a 26-year-old iron worker, sustained' a compen
sable injury on September 21, 1978 .to. the tips of the- ring 
and long fingers of his left hand when they were nearly^ ampu
tated between two pieces of iron. Dr. John.Coletti operated 
on claimant's fingers and repaired -them with ' pin fixations 
of the fractures.. Dr. -Coletti released claimant for regular 
work on December 4, 1978.
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On February 9, 1979 Dr. Coletti reported that he examined 
claimant and found the claimant lost half of the motion of 
'distal interphalangeal , joints, but still had significant resi
dual function and had a slightly flexed attitude of these 
joints. He said the injuries to claimant's ring and long fin
gers had healed and that he felt he had salvaged the finger - 
tips with good functional results. He reported however, that 
claimant's fingers would not feel quite the same as they did 
prior to the injury and were now somewhat stiffer. The objec
tive findings were: nonunion, terminal phalanges which were 
atrophying and would probably be quite satisfactorily functional; 
the decreased sensation by the cutting of the fingertips, al
though there is protective sensation present; and the loss of 
half of the terminal joint motion of the distal inter fha.l angoa 1 
joints of both of these fingers. He reported that the clair;ai:t. 
continued to experience discomfort primarily from excessive 
pressure on the fingertips and sensitivity to co].d. Haser: on 
the above findings he was not opposed to ciosino the clai::'..

A Determination Order, dated March 27, 1979, awarded 
claimant compensation for temporary total disability from 
September 21, 1978 through December 3, 1978 and permanent 
disability equal to 22.5° for 15% loss of claimant's left 
hand.

Claimant testified at the hearing that he has now re
turned to his prior work. He stated he is now essentially 
limited to welding and is unable to engage in connecting the iron 
as that involves climbing the girders into the air. Claimant 
feels he is no longer able to trust his left hand. He feels 
he is unable to exert gripping pressure with the left-hand and 
is afraid to trust the left hand for -gripping functions involving 
use of strength. He feels that one of his fingers has a loose 
bone and when pressure is put, on that, claimant receives an 
electrical shock-like sensation which involuntarily causes his 
hand to give way. Claimant further testified he is also ex
cluded from bolting operation as he cannot .distinguish with 
his left hand what end of the bolt he has. He also stated 
he has difficulty pulling hoses and cords necessary for burn
ing and welding, but still is able to function as a welder.
He further testified that he has extreme pain in his left hand 
when he is exposed to cold weather. He does experience some 
pain when his hands are exposed to heat, although not as severe 
as when exposed to cold. He is unable to carry buckets'of 
bolts weighing over thirtyrfive pounds with his left hand. 
Claimant stated that he now spehds about 90% of his time weld
ing; prior to his industrial injury he spent about 10% 
of this time welding.

The Referee, after considering all the - evidence, concluded 
the claimant's permanent partial disability was equal to 60° 
for 40% loss of his left hand.
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BOARD ON DE NOVO REVIEW
The Board, after de novo review, disagrees with the conclu

sion reached by the Referee. The Board finds that the medical 
evidence in this case does not establish that the claimant is 
entitled to ■ the award' that the Referee granted.' Dr-. Coletti,^ 
in’his 1979 report, stated the injuries to the ring and long , 
fingers had healed and that the fingertips^had been salvaged with ■ 
good functional results. The Board, after considering the medi
cal evidence and claimant's testimony, finds that the Determin
ation Order issued March 27,' 1979 adequately compensates claimant 
for loss of function of his left hand caused by the injuries to the 
tips of his ring and long fingers. Therefore, the Board concludes 
that the award of• compensation granted by the Referee was incor
rect and reverses’ that award and reinstates the award granted- 
claimant by the Determination Order, dated March 27, 1979.

€

ORDER
The Referee's order, dated July 12, 1979, is reversed.

The Determination Order, dated March 27, 1979, is reinstated.

WCB CASE NO. 76-4242 December 28, 1979 €
JOSEPH'JENSEN, CLAIMANT
Yturri, Rose & Burnham, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Order Denying Motion

On May 11, 1979 Referee Danner entered his Opinion and 
Order affirming the June 30, 1975 Determination Order. On 
June 7, 1979 claimant requested Board review of that order,' 
alleging he was entitled to compensation for temporary total 
disability prior to July 24, 1978 and subsequent to June 30, 
1975.

-On December 5, 1979 claimant, by and through his attor- • 
ney, requested the Board to remand the matter back to the 
Referee to receive into the evidence two additional medical 
reports or, in the alternative, to accept the reports as ex
hibits to be reviewed by the Board with the other evidence. 
Claimant indicated that the two medical reports referred to 
clearly showed that he was totally disabled from approximately 
May 1976 to the date of his request, December 5, 1979. He 
stated that the reports were not available at the time of the
hearing.

m
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On December 10, 1979 the Fund responded to claimant's 
motion indicating that the issue before the Referee involved 
a substantial period of time (from June 1975 to July 1978) 
and there was no reason why medical reports could not have . 
been obtained regarding claimant’s condition during those 
years in time for the hearing. The Fund recommended that 
claimant's motion be denied.

The Board, after thoroughly considering the arguments 
before it presented by both parties, concludes that claimant 
had ample opportunity to present the medical evidence in 
question before the Referee at the hearing. The Board finds 
no reason to remand the matter to the Referee or to admit 
the two medical reports as exhibits before it and claimant's 
request for the Board to act on this is hereby denied.

IT IS SO ORDERED.

WCB CASE NO. 78-6963

HARROLD G. MADDEN, CLAIMANT 
Myrick, Coulter, Seagraves & Myrick, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

December 28, 1979

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW

Claimant seeks Board review of the F-^eferee’s order that 
affirmed the State Accident Insurance Fund's (Fund) denial 
of his claim for an injury allegedly suffered on June 26, 1978.

FACTS

Claimant, a 48-year-old shovel operator, alleges that he 
sustained a compensable injury to his back on June 26, 1978 
when he slipped off the shovel he was operating. Claimant 
continued to work and first sought medical treatment on July 
7, 1978 from Dr. Thomas Turek. Dr. Turek diagnosed lumbosacral 
strain with sciatic nerve irritation.

Claimant, in November 1968, had-experienced a left hip and 
back.in jury when a tree fell on him. A laminectomy and disc 
excision L4-5 was done for this injury on August,2, 1971 by 
Dr. Wilson.
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At the Back Evaluation Clinic , Drs , Kimberley , Abele ■ and - 
Paxtondiagnosed severe psychoneurosis with mental depression, 
post-laminectomy symptoms, mild chronic shoulder-arm syndrome,'. 
They found the claimant's condition was stationary. T f. was 
their opinion that claimant's chief disability was severe '
pression. • .They.believed that there was a mildly moderate ]osr 
of function of a low back and neck regions. : •

.Dr. ; Mar io J. Campagna reported in December 1972 that he . 
felt,that' the‘Claimant's condition was stationary.- , He-felt,- 
that there was considerable functional overlay* which made -the- , 

"evaluation of claimant’s condition difficult. He opined that, 
there was a moderate'subjective disability to the low back re
sulting from the' accident of November 1968,. i

A Determination Order, dated May 9, 1973, .granted claim'-^- 
ant .compensation for temporary'.total disability, and compensation 
equal tp l28‘^ for 40% unscheduled disability for,his low back/,^ ■ 
in j ury. • ‘ ' ‘ • ' ‘

: Claimant again injured his back on March ’31V 1978 when while 
lifting a guyline block he fell with it. This was[diagnosed as. 
a lumbosacral strain by Dr, Turek. Dr. Turek, in June 1978, 
reported that the claimant,! in his opinion, would suffer no per
manent impairment' for his injury. of March'1978.'v ■ t

A Determination Order-, dated July 11, 1978, granted claim
ant an award' for. temporary total disability only, for^ his March 31, 197 8 injury'’ ' \ v. . ' ' ■ . .

In ' July 1978 , Dr. ' C; D. , Potter reported-that' claimant was',-. , 
experiencing pain radiating down the left leg''posteriorly to the 
left'calf. His. diagnosis'was a probable nerve root' irritation ‘. 
secondary to the. fall, of June 1978 , involving the right .L5 or :■
SI nerve root. . -.He advised’claimant not to do any work for. at 
least the next two weeks, and asked the claimant to return.

In•late.July ‘1978 , Dr. M P. Renaudreported that the claim
ant had improved’sufficiently so. that he-did not require hospi- 
tali'zation. He did not; find claimant medically stationary at-^ - . 
that .'time. Claimant stated to him that'the/pain in'the-IpwerT , 
extremity,-was; gone. The claimant complained ot- pain in the’. . 
lumbosacral area especially if he sat for any length of- time.-

On August 10, 1978 the Fund denied responsibility for-claim
ant 's low back pain, diagnosed as lumbosacral strain with 
sciatic nerve involvement. This' was based on the fact that it 
could not substantiate any on-the-job accident or incident while 
claimant was employed for Don Clark Logging' on'Or about July 
26,‘1978 which would have produced this condition, -

#
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Mr. George Mason, the yarder operator, reported that he 
had seen the claimant fall off the shovel claimant operated on 
several occasions. On June 26, 1978 he saw the claimant slip 
off the shovel and when claimant came into view, he was holding 
his bacK. On the next day Mr. Mason stated that he talked to 
the claimant and the claimant related that he had seen the "boss" 
and told him that he discussed the fact of the accident with him. 
He further testified that he saw the claimant walk up and down the 
road trying to walk off the back pain. Mr. Mason was able to 
distinguish this particular fall from others in that he did not 
recall any other time when he observed the claimant rubbing his 
back and bent over.

Claimant testified that he reported this incident not 
only to Mr. Mason, his immediate supervisor, but he also re
ported it to the son of the owner of the operation, his boss. 
Claimant stated that both of them requested him to come back 
to work the next day and stay on the job. Claimant agreed to 
back to work and stayed there until his back became worse and 
work slowed down.

come
th(i

m

■ Claimant further testified that prior to his seeking medical 
treatment on July 7 he had fallen off of a porch. On this 
occasion, there was a party or a social gathering at which al
coholic beverages were served. Claimant stated,that at this 
employee party he had fallen over backwards off of the side of 
a porch, a distance of about two feet, and landed on top of 
a fellow-employee. He stated at that time he felt better after 
this incident.

The Referee found the claimant had not met his burden of 
proof. He concluded that considering that long history of 
claimant's back problems, his continuing to work following this 
alleged incident, the failure to seek proper medical attention, 
and the intervening fall at the party, that he was constrained 
to conclude that the burden of proof had not been met. It was 
his opinion that the medical opinions on and after Ju].y 7 
attributing the findings to the work incident were based on 
deficient histories omitting the party fall. Therefore, he 
affirmed the denial.
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The Board,' after de novo review, disagrees with the Referee 
and reverses his Opinion and Order. The preponderance of the 
evidence indicates that claimant did fall as he alleged on June 
26, 1978. Claimant adequately explains his delay in his seeking 
medical care. The employer corroborates the claimant that he had 
been requested by the employer to continue to work. Claimant' 
complied with this request. Further the incident involving the 
claimant falling off the porch at the employee party is not ah 
intervening incident which caused the claimant to seek medical 
care. There is no evidence of any disability resulting from 
this fall off of the porch. All the medical evidence indicates 
that the. claimant sustained an injury in June 1978 and supports ■ 
claimant's testimony as to how this event occurred. Therefore, 
the Board finds the- claimant has met his burden of proof, that 
he did sustain a compensable injury to his'back on June 26, 1978.

BOARD ON DE NOVO REVIEW

ORDER

The Referee's order, dated March 12, 1979, is reversed.
The claimant's claim is remanded to the State Accident 

Insurance Fund for acceptance and payment of compensation until 
it is closed pursuant to ORS 656.268. ' , •

Claimant's attorney is granted as and for a reasonable, 
attorney's fee both at the hearing level and at Board level a 
sum equal to $1,000, payable by the Fund. • . •

m

WCB CASE NO. 78-535 December 28, 1979
FLOYD SHORES, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Reviev; by Employer

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW
The employer seeks Board review of the Referee's order 

which granted claimant an award of permanent total disability 
and an attorney's fee. The employer contends claimant is 
not permanently and totally disabled. '
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FACTS ^

Claimant, a' 50-year-ol.d spotter and gate operator, 
sustained a compensable injury to his back on April 15, 1977 
while working on a .drop gate. In September 1974 claimant 
had been awarded 25% loss of vision in his left eye for a 
1972 injury.

Dr. Jerry Becker, in Hay 1977, diagnosed this injury as 
a chronic lumbosacral sprain.

In June of 1977 claimant refused to apply for vocational 
assistance.'

Dr. Lewis Van Osdel, medical examiner at the V/illiani A. 
Callahan Center, examined claimant in September 1977.
Claimant reported a low back ache present about 25% of his 
waking hours, aggravated by sittinq over 20-30 ininutios and 
stooping. Claimant reported he could walk only two b.locks, 
stand 30 minutes and drive no more than 25 miles. Claimant 
also complained of weakness in both lower legs relieved by 
walking and moving about. Claimant also had complaints of 
soreness in the muscle of the upper extremities. Dr. Van 
Osdel diagnosed chronic strain, lumbar muscles and ligaments 
superimposed on mild scoliosis to the left at D8, compensated

with degenerative disc disease at the lumbosacral joint by 
history, chronic strain upper dorsal muscles and ligaments 
and hypertension. No objective evidence of nerve root 
compression or irritation was found. Dr. Van Osdel felt 
claimant had a mild vocational impairment and did need a job 
changfe-. Claimant failed to return to the Center for treatment 
and was discharged from the program for non-participation.

Dr. Becker, in November 1977, reported claimant was 
medically stationary. He suggested claimant- continue to 
work with a service coordinator to obtain employment in some 
modified type employment which did not require heavy prolonged 
stooping or bending at the waist.

A Determination Order, dated January II, 1978, awarded 
claimant compensation for temporary total disability and 
compensation equal to 16° for 5% unscheduled disability for 
his back injury.

Dr. Norman Hickman, psychologist, diagnosed in July 
1978, reactive depression with anxiety moderately severe, 
psychophysiological reactions, musculoskeletal and incipient 
schizophrenic reaction. He opined this psychopathology was 
materially and significantly related to the claimant's 
industrial injury of April 1977.
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Dr. Guy Parvaresh, psychiatrist, reported in October . 
1978 that claimant had no formal education, could barely 
write and could not read. Claimant.reported to have worked 
26 years as a roofer and also had been employed in farming 
and mill work. , Dr. Parvaresh found no significant degree of 
psychiatric impairment except for a basic personality disorder 
Dr. Parvaresh, after reviewing the orthopedic report, found 
no substantial degree of impairment to alter claimant's life 
style in any extent. He found claimant had no motivation to 
make any effort to return to gainful employment. Claimant 
was content to live on his Social Security. Dr. Parvaresh 

D9 appreciable degree of psychiatric impairment and 
felt claimant could return to work but then the limitation 
should be based on his orthopedic problems. >-

m

Dr. Thomas Stipek, a vocational'consultant, opined that 
based on claimant's restriction to sedentary work and consider
ing the vocational information, age, education, there were ' 
no jobs claimant was capable of performing competitively 
eight hours per day, 40 hours per week. •

Dr. Becker, in December 1978, reported claimant should 
be directed to non-low back selling work; in essence, avoiding 
repetitious stooping, bending, lifting or twisting in the 
low back.•

•Claimant testified he continues to experience pain in' 
his low back-, arms, legs and left eye. He can lift 25 ' 
pounds. Claimant stated his eye problems makes driving 
difficult, but he is still able to drive. Claimant has not 
reapplied with his employer for employment nor has he allied 
for employment with any other employer or even sought assist-. 
ance from any state or private agency. His former job no 
longer requires lifting or pushing. Claimant is able to mow 
his yard and does some housework. Claimant still enjoys 
fishing.

s

The Referee, after reviewing all of'the evidence, 
concluded claimant was permanently and totally disabled.
BOARD ON DE NOVO REVIEW

i
The Board, after de novo review, would reverse the 

Referee's finding that claimant is permanently and totally ' “
disabled. There is no evidence that claimant has attempted ‘ 
to rehabilitate himself nor any evidence that claimant has 
attempted to return to or find employment. The medical 
evidence indicates claimant has a lumbosacral strain with • ! 
some subjective radiation of pain into the left leg. ’
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Claimant has refused to complete his program at the 

Callahan Center. Further, claimant has not sought any 
employment or made any effort to return to his former job, 
which he testified had been modified so that lifting and 
bending would not be part of the job'description.

The Board concurs with the employer that the record in 
this matter indicates claimant is satisfied to retire on 
Social Security, hunt and fish and voluntarily exclude 
himself from the general labor force.

The Board finds that the medical evidence alone does 
not establish that claimant is permanently and totally 
disabled. Therefore, after considering all the other relevant 
factors, including motivation, efforts at rehabi li ta i-i.on or 
effort to seek employment, the Board concludes claimant is 
not permanently and totally disabled. However, the Board

does find claimant is entitled to a greater award than that 
granted by the Determination Order for permanent partial 
disability which reflects claimant's loss of wage earning 
capacity based on these same factors, and therefore concludes 
claimant is entitled to an award of compensation equal to 
144° for 45% unscheduled disability for his low back injury.

ORDER
The Referee's order, dated April 10, 1979, iS' modified

Claimant is hereby granted an award of compensation 
equal to 144° for 45% unscheduled disability for his low 
back injury. This award is in lieu of any and all prior 
awards. The remainder of the Referee's order is affirmed.
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WCB CASE NO. 79-281
DAVID KINDRED, CLAIMANT '
Anderson, Fulton, Lavis .&

VanThiel, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

December 31, 1979

Reviewed by Board Members Wilson and Phillips.
ISSUE ON REVIEW,

Claimant seeks review of the Referee's order which'did .not 
award him compensation for temporary total disability from 
November 9,:1977 to February 19, 1978, however awarded claimant 
an additional 15° for 10% loss ’of his left leg. Claimant 
contends he is entitled,to' additional compensation for temporary 
total disability and additional compensation for permanent . 
partial disability. . j.
FACTS

Claimant, a-62-year-old longshoreman, sustained a compensable 
injury to his legs when he was run over by a lumber stacker on 
April 9, 1976. His injuries were first diagnosed as a compound 
fracture of the'lsft tibia fibula, a crush injury to the left, 
leg, a closed fracture of the right distal fibula with a non- displaced fracture andmultiple abrasions to the legs. The ' 
left leg required insertion of skeletal pins in the tibia and 
closed reduction of the fracture and casting of the left leg..' 
After the initial surgery claimant underwent skin grafts on the' 
left'leg and-a medial meniscectomy on the right knee. -Claimant 
also developed stomach problems which Dr. John Foster related 
to claimant's prolonged confinement to,bed coupled with the 
stress of the accident which reactivated the stomach pain.

In September 1976 Dr, Foster reported that claimant's left 
leg was completely-healed as far as skin coverage. He doubted 
claimant was ever going to return to his previous employment 
considering ’ claimant's age and the extent of his injuries'. He 
noted that claimant was fairly close to retirement. Dr. Foster 
felt that claimant was going to have very little motion in 
either ankle and probably some chronic swelling in the left -• 
calf due to the crushing type injury.

In January 1977 Dr. Foster diagnosed a nonunion of the 
left tibia and fibula and performed an iliac bone graft to the■ 
left tibia and fibula. '•

m
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# In July of 1977 Dr. Foster reported that he did not feel 
claimant's condition at that time was stationary. He noted, 
however, that claimant's injuries at the present time were 
severe enough that it was obvious that claimant was going to 
have significant permanent disability and that the claim could 
probably be closed at the present time with the diagnosis of 
residual pain, mild to moderate; post-meniscectomy ricjht knee; 
minimal to mild degenerative ankle pain on the right which was 
markedly improvedby an injection of cortisone; crushing injury 
(severe), left leg; marked degree of skin loss; claimant's skin 
grafts were well healed; there was nonunion with internal 
rotational deformity of the left tibia; clinically solid union 
and good x-ray evidence of .the . union, post grafting procedure;

ankle with a total of; perhaps 5° of 
plane 
about

•marked loss of motion left 
motion in the dorsal volar 
medial lateral planes with 
of the foot due to shortening of 
residual pain due to degenerative

and essentially 0 in the 
12*^ to 15° equinous deform, 
the gastrocsoleus group; 
changes in the left ankle

secondary to the above crushing injury of the leg. Dr. Foster 
did not feel that claimant was able to perform his previous . 
duties and due to his age he did not feel that claimant could 
be retrained for any other job. He recommended retirement and 
closure of the claim.

i
In November 1977 the Orthopaedic Consultants examined 

claimant and reported that claimant's condition was stationary 
and the claim could be closed. Their diagnosis consisted of 
(1) comminuted compound fracture tlnrough the distal one/third 
of the left tibia and fibula with moderately severe displacement 
Treatment by pin fixation with pins being incorporated into the 
cast; (2) fracture of the distal one/third of the right fibula

without displacement; and (3) a torn medial meniscus of the 
right knee. Claimant stated to these examiners that he had no 
intention of returning to the labor market and that he was 
perfectly satisfied to live from now on upon his loncjshoreman' s 
pension, Social Security, and any sum of money he may get from 
settling this case with the State Accident Insurance Fund. It 
was their opinion that claimant might, if the necessity arose, 
be able to engage in some type of sedentary work. It was their 
opinion that the residual disability as a result of the claimant's 
injury to the left leg be classified as moderately severe and 
that which was present in the right leg as mild. Dr. Foster 
concurred with this report.

A Determination Order, dated March 14, 1978, awarded 
claimant compensation for temporary total disability from April 
9, 1976 through November 9, 1977 and-compensation equal to 
22.5° for 15% loss of the right leg and 75° for 50% loss of the 
left leg.
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In May 1978 Dr. Foster performed a corrective 
the distal tibial and derotated claimant's leg and 
foot out of inclinus so that claimant could walk wi 
shoe. The doctor related this surgery to the origi 
'By October 1978 Dr. Foster found that claimant stil 
persistent swelling and some discoloration in the 1 
to a chronic venous insufficiency. He felt that as 
of October, 1978 the claimant reached a maximum of 
the claim could be closed. He felt that no further 
had been incurred.

osteotomy of 
brought his 
th a normal 
nal' injury.
1 had
eft leg due 
of the 26th 
recovery and 
disability

A Second Determination Order, dated December 12, 1978, 
awarded claimant additional compensation for temporary total 
disability from February 19, 1978 through October 26, 1978, but 
did not award any additional permanent partial disability.

On January 18, 1979 Dr.' Foster reported'that, claimant 
still suffered from chronic edema of the left lower leg whenever 
it becomes "dependent" and also reported it was^ aggravated by 
hot weather. Dr. Foster reported that with the'extreme’crushing 
injury of the original trauma claimant was going to have circula
tory problems of a permanent nature for the, rest of his life in 
the leg. He felt the corrective surgery performed on claimant ^ 
had brought his,foot into better alignment. In Dr. Foster|s 
opinion claimant.' s disability ha:d probably decreased since his ■ y 
claim closure. : ' •

The Referee, after reviewing all the evidence, found that ' 
claimant was not entitled to any additional compensation for . 
temporary total disability.- As to the extent of permanent 
partial disability, the Referee felt, based on claimant's; 
chronic edema of the lower leg aggravated by dependency' and hot 
weather, his permanent circulatory problems, inability to 
return to his job as a longshoreman as well as other outside :■ 
activities, claimant was entitled to an increased award for his 
loss of function of the -left leg'. The Referee noted that the 
claimant limped and used a cane if he walked for .any length of 
time. Therefore, the Referee ordered that the claimant be • ■ V 
granted additional compensation equal to 15® for 10% loss of 
■the left leg. - ,
BOARD ON DE NOVO REVIEW , ' ; , \. '

The Board, after de novo review, concurs with the Referee's 
finding that the claimant is not entitled to any additional 
compensation for temporary total disability. However,- the 
Board, after reviewing.all the evidence in the file, finds that ' 
claimant is entitled to an increased award for the loss of 
function of the left leg. The Board finds that the injuries 
sustained by the claimant are confined to the scheduled area 
only. Therefore, the Board would modify that portion of the 
Referee's.order which granted claimant additional compensation 
equal to 15° for 10% loss of function of the left leg and would 
award claimant compensation equal to 120° for 80%.loss of 
function of the left leg, in lieu of prior awards for loss of 
function of that member. -456-

m



m ORDER

The Referee's order, dated May 2, 1979, is modified.

Claimant is hereby granted an award of compensation equal 
to 120° for 80% loss of function of his left leg. .This is in 
lieu of all prior awards for loss of function of that member.
The remainder of the Referee's order is affirmed.

Claimant's attorney is hereby granted as a reasonable 
attorney’s fee for his services at Board review a sum equal to 
25% of the increased compensation granted by this order, payable 
out of said compensation as paid, not to exceed $3,000.

WCB CASE NO. 77-329:

HENRY BERNARD, CLAIMANT 
Keith D. Skelton, Claimant's Atty. 
Dennis VavRosky, Employer's Atty. 
Request for Review by Employer 
Cross-request by Claimant

Januarv 4, 1980

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

The employer seeks Board review of the Referee's order 
which increased claimant's award of permanent partial dis
ability from 5% to 15% loss of the right arm and awarded 
attorney fees out of the increased compensation and imposed 
penalties and attorney fees for the employer's failur • to 
transmit medical reports to claimant's counsel. The employer 
contends that the evidence does not support the increased 
award nor does it support the awarding of the penalties and 
attorney fees for its failure to transmit medical reports.

Claimant cross-appeals contending the award for perman
ent loss of the right arm was not adequate and that a psychia
trist's report was improperly admitted.

FACTS

Claimant, a 48-year-old chipper operator, sustained a 
compensable injury to his right shoulder and left ankle when 
struck by a piece of iron and wood on September 8, 1976. Dr. 
Elon Lee Wood diagnosed bruises of the suprascapular area with 
paresthesia of the entire right arm and hand probably due to 
a nerve injury in the shoulder and a bruised left ankle. He 
released claimant for regular work oh September 28, 1976. Me 
felt claimant would probably not have any permanent impairment
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On November 12, 1976 Dr. 
complained of numbness in the 
diagnosed "mild spondylosis, s 
spine". He had to perform an 
revealed -mild diffuse abnormal 
1976, reported claimant had gr 
of 270 pounds and in the right 
the muscles in the right arm, 
exhibited considerable weaknes 
claimant was exerting as much 
advised the doctor, he was doin 
but he did not want to go back

John Raaf reported that claimant 
right forearm and hand. • He 
light scoliosis, cervical 
EMG on October 23-, 1976 which" 
ities. - Dr. Raaf,- in December 
ip strength in the left hand 
hand of 90 pounds. On testing 

Dr. Raaf found that claimant 
s, however, he did not feel; that 
strength as he could. Claimant 
g a little work around his place, 
to regular work. - - .

In January 1977 , Dr., Henry Storino, a neurologist, saw ' 
the claimant. He felt that claimant was not yet ready to go back 
to work. He felt the prognosis for full recovery was good. Dr. ' 
Storino felt claimant had probably sustained a mild to'moderate • 
degree of contusion to the right brachial plexus as related'to his 
injury in September 1976. . He found in his, examination that the 
right grip was still weaker as compared to the' left‘and the \- 
flexors and extenders of the right hand showed very mild weakf ■ 
ness. Claimant also had very mild weakness of the right tricep 
and right deltoid. .He found no atrophy in the arm or the small, 
muscles of the hand. Dr. Stor.ino felt the sensory loss, in the 
right hand and forearm and arm were a little out of’ proportion, 
to the objective findings. • ■ ,.V ■

In March 1977 Dr. Raaf reported claimant had had a' repeat 
EMG and nerve conduction study done in ' early March 1977-. Di*. . 
Raaf examined both'upper extremities and found they appeared to 
be normal. He found claimant's left grip was 260 pounds and . 
the right grip was 100 pounds. In spite of the EMG and nerve ’ 
conduction studies, Dr. Raaf began to suspect.some functional', 
element was present. He noticed claimant .held his right hand in 
a protective position and movement to unbutton his clothes with . 
that hand were fumbling in nature. Dr. Raaf asked.claimant if 
he would like to return to work and claimant responded that it 
would be impossible to do his prior job with his employer.
Dr. Raaf suggested light work. Claimant replied that his super
visor preferred that he would not go back to any type of work 
in the mill as long as his hand was in its present condition 
because he might injure the hand due to numbness. Dr. Raaf asked 
claimant if he was not losing a great deal of money by being , 
off work. Claimant replied that with his insurance money andi • 
and wife working he was "making out all right". Finally, claim
ant advised Dr. Raaf that while he is being laid up with the right 
arm he decided to have a total hip replacement performed by Dr. 
Corrigan. .

m

m
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On April-29, 19-79' Dr. Harold Paxton, a neurosu mjeon, 
examined claimant, and reported that he was complai.ninr) of numb
ness and weakness in the right arm. After examining claimant,
Di*. Psx^-on diagnoEQ'd .minimal brachial ple?iU5 inivisy- ■'
However, he felt.the disability which he was seeing was- a 
hysterical paralysis the right arm.

In May 1977 Dr. Charles Bird, an 
examined claimant and reported that cl 
total stocking glove-distribution of' h 
all the subjective tests and the lack 
findings, he found it hard to establis 
Dr. Bird diagnosed a minimal brachial 
minimal residuals and probable hysteri 
that claimant had minimal disabi.lity a
:ury He did not feel there was any i
functional standpoint with the examine 
impression, that there was any delibera 
to magnify his symptoms.

orthopedic surgeon, 
aimant had an aljnost 
is symptom and based on 
of any real objective 
h any organic diagnosis 
stretch v.?ith probable 
cal paralysis. iie felt 
s a result of this in- 
nterference from a 
tion nor did he get an 
te attempt by claimant

#

On May 17, 1977 Dr. Raaf reported that claimant still com
plained that his right arm tingled and bothered him a great deal 
at night. Dr. Raaf doubted that there was any real loss of 
strength of the right arm. He reported a sensory examination 
revealed a stocking type anesthesia up as far as the e.lbow. It 
was his opinion that the organic loss of the function of the 
right arm was 'mild (probably not more than 5% loss of function 
of the arm). He felt the claimant could return to work and 
there was no treatment indicated unless a psychiatric examina
tion would be helpful to claimant.

On May 17, 1977 Dr. Edward Colbach, a psychiatrist, inter
viewed claimant. He felt the claimant had suffered a loss of 
personality. His diagnosis and explanation for claimant's dis
ability in the right hand was that of hysterical neurosis, 
conversion type. Dr. Colbach indicated that this meant cla.imant 
had certain sensory motor changes in his right upper extremity 
which were not the result of actual physical damage, but were 
the result of certain psychological conflicts. He reported 
that claimant was unable to cope with the complicated life led 
in the twentieth century America. He felt that this conversion 
reaction had certain secondary gains or payoffs for him. It 
allowed the claimant to assume a rather passive position in 
life and to be taken care of. He felt that claimant was able 
to save face by simply saying that the situation was really not 
his fault but that he was "hurt" on the job. He felt the right 
hand was swollen because of disuse. He reported that in situa
tions like this it was always possible that the claimant was 
malingering or faking his condition. Dr. Colbach advised that

m
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claimant could be considered medically stationary; that a 
settlement should be made just as soon as possible,- and then 
that claimant.should be left alone. He predicted that once 
a settlement was made, the claimant would gradually get 
better and would ,probably return to work. In late May Dr. 
Colbach reported that the claimant said he was ambidextrous 
and always used his left hand a lot. He felt that some sort 
of work using the left hand would be preferable for claimant 
at this point. Dr. Wood concurred with the reports of Dr. 
Raaf and Dr. Colbach.

#

A Determination Order, dated July 28, 1977, awarded claim
ant compensation for temporary total disablity and compensation 
equal to 9.6° for 5% loss of claimant's right arm.

On April' 14 , 1977 Mr. Keith Skelton wrote the employer . -advising him that he had been retained to represent the claim-' 
ant. He requested that all medical reports be referred to 
him relating to this injury and any statements the employer had 
taken from the claimant that were in their possession relating 
to the injury be forwarded to him and advise him if they wanted the 
claimant examined. In response to this, Mr. A. E. Jackson wrote 
to Mr. Skelton on May 11, 1977 advising Mr. Skelton an examina
tion by.Dr. Colbach had been arranged and that they were with
holding all medical reports being held pending receipt of a signed 
authorization from claimant. ' ' -

. Claimant testified that he worked for the employer for less 
than a week at the time of his injury. He stated that his 
principal complaint now is numbness in his'lower forearm and • 
hand. Claimant since this injury has worked for an employer 
doing general mechanic work; however, he was only employed by’ 
them for four, weeks before he quit. Claimant testified. tha t ' 
he quit because he cannot hang onto a wrench due to his right;, 
shoulder•problem. He stated he had difficulty driving because 
he has difficulty holding things in his hand. He cannot tell 
how -tight he is gripping. ;

Mr. Steven Walker, an investigator, was hired by the em-‘ 
ployer to investigate this case. Mr, Walker testified -that he 
observed'the claimant moving objects which were large enough 
to be held with both hands over distances of 20 to 25 feet.
He observed that claimant did not favor either hand. He also 
observed claimant dragging large pieces of plastic, one’ in each 
hand, around the rear of the house. Mr. Walker saw the claim
ant bend when he observed him emerging from a Safeway store

pushing a grocery cart full of groceries. He observed .the 
claimant withdraw the groceries from the cart and place,them 
in the rear of a vehicle. He did not observe the claimant 
having any difficulty or limitation with respect to the 
use of the right hand and arm during the entire period of 
observations. Mr. Walker also took surveillance film of claim-- 
ant.
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Mr. A. Jackson, Industrial Relation Manager for the em
ployer, testified that he had received a letter, dated April 
14, 1977, from Mr. Skelton. He stated that it was normal 
practice and normal procedure to obtain a statement of repre
sentation signed by the claimant from his attorney. The re
ports requetsed by Mr. Skelton were forwarded to him on August 
4 , 1977. Mr. vTackson stated that he- at all times relied upon 
Bulletin No. 69 which he interpreted as imposing a requirement 
on claimant's counsel to supply written confirmation from the 
claimant that the attorney actually represented the claimant.

Dr. Colbach also testified at the hearing and'had reviewed 
the films. He testified that the glove anesthesia was a total 
-loss of sensation to pin prick over the entire hand, wrist 
and beyond. Dr. Colbachafter reviewing the films, felt that 
it did not show any evidence that claimant favored his right 
hand. He further felt that the films were inconsistent with the 
story claimant told him and the way he presented himself to 
Dr. Colbach in his office.on May 17, 1977. Dr. Colbach testified 
he observed him engaging in various activities using his right 
hand without disability. Dr. Colbach concluded that if he was 
a trier of fact and he would have to say that the claimant was 
faking. After again seeing the films on claimant's counsel's 
suggestion. Dr. Colbach opined that claimant was a malingerer.

The Referee, after reviewing all the evidence in this case, 
found that the withholding of medical reports to claimant's 
attorney was clearly improper. He found that the temporary 
total disability payments had been terminated on Juno 27, 1977.
He found that pursuant to ORS 656.262(8) that the direct respon
sibility employer should be liable for additional amounts of 
25% of the amount then due plus attorney fees which may be as
sessed under ORS 656.382. He found that penalties should be 
assessed on the compensation then due which would be based on 
the compensation for temporary total disability payments from 
fourteen days after the request dated April 14, 1978, i.e.,
April 28, 1977 through June 27, 1977. He found that claimant 
was entitled to 25% of such a sum as a penalty; in addition, 
claimant's attorney was entitled to a fee to be paid by the 
employer in addition to any fee based on an additional award of 
compensation.

As to the extent of disability, the Referee found no 
basis for making an award of unscheduled disability. He 
found there were no objective findings for claimant's alle
gation of disability extending into the shoulder which would 
be necessary to establish unscheduled disability. Rather, 
he found that claimant's disability was confined to the loss 
of -function of the right arm which the Referee felt would 
be adequately awarded by an increase of compensation equal 
to 19.2° for 10% loss of the right arm making a cumulative 
award of 28.8° for 15% loss of the right arm.
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The Board, after de novo review, would reverse the Referee's 
order. The Board finds that the Referee's award of additional 
compensation representing loss of function of the arm Is not 
supported by the evidence in this case. All of the evidence 
in the file clearly indicates that the claimant has more use 
of his arm than he testified to. Therefore, the Board would 
reverse the Referee's award for additional compensation and 
reinstate the Determination Order.

The Board finds that the Referee's assessment of penalties 
and attorney fees for the employer's failure to forward medical 
reports to claimant's attorney was also incorrect. The Court of 
Appeals indicated that sanctions consisting of penalties and 
attorney fees may not be imposed for the failure to supply 
■'medical documents even when such failure is not justified.
Morgan v. Simpson Lumber Company, 38 Or App 5 79 ,P2d__________
(1979). Therefore, the Board would reverse the Referee's order 
in its entirety.

BOARD ON DE NOVO REVIEW

m

ORDER

The Referee's order, dated October 26, 1978, is reversed. 

‘The Determination Order, dated July 28, 1977, is reinstated

m

January 4, 1980SAIF CLAIM NO. TC 24692

VELTON L. BRIDGES, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

The Board entered is Own Motion Determination in the 
above .entitled matter on December 5 , 1979. An error has 
been pointed out to the Board which should be corrected.
On page two, in the second paragraph and also in the fourth, 
the references to "32° for 10% unscheduled disability" should 
be changed to read "19.2° for 10% unscheduled disability".

The remainder of the order should be affirmed.

IT IS SO ORDERED.

m
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WCB CASE. NO. 78-5221 

JAY CASCIATO, CLAIMANT
Welch, Bruun & Green Claimant's Attys. 
SAIF, Legal Services, Defense.Atty. 
Request for Review by the SAIF

January 4, 1980

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board re- 
,view of the Referee's order which awarded penalties and attor
ney fees for, unreasonable conduct by it in processin-.j tiiis 
claim. The Fund contends its processing of this claim was 
proper.

FACTS

Claimant, a 20-year-old laborer, sustained a compensable 
injury to his back in late October or early November 1977.
He advised his supervisor of this condition and was sent for 
medical treatmentClaimant was then' laid off by the employer. 
Claimant eventually found other employment and since has had 
various jobs with other employers.

On February 10,. 1978 Dr. David Dixon's clerical person 
reported claimant had been injured on the job ,and had been 
told not to report it as such. Dr. Dixon felt claimant's 
back problem was definitely caused by his job injury. On Feb
ruary 14, 1978 Dr. Dixon reported claimant was complaining 
of back pain and diagnosed a back sprain. He related this 
condition to an industrial injury and felt claimant should re
ceive compensation for time off since November 1977.

On February 21, 1978 the Fund wrote the employer asking 
for an accident report. The employer responded on March 8,
1978 that it did not believe the accident had occurred and 
asked the Fund to investigate. On March 9, the Fund wrote 
claimant advising him it was seeking additional information 
and would contact him of its decision.

On April 21, 1978 the Fund notified claimant his claim 
was accepted and classified as non-disabling. In response 
to claimant's call, a representative of the Fund called 
claimant and advised claimant his doctors would have to medically 
verify his time loss. Claimant advised the Fund he had been off 
work since November 1977.
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, On June 6, 1978 claimant's attorney wrote the Fund inform
ing it claimant had been unable to work; he requested the 
claim be reclassified as disabling and asked for medical re
ports. Claimant's attorney received medical reports on July 
19, 1978 and October 16, 1978.

On July 7, 1978 claimant's attorney filed a request for 
hearing. On August 8, 1978 claimant's attorney requested the 
Evaluation Division -to reclassify this claim as disabling.
On October 17, 1978 it replied it needed medical reports to 
determine if this claim was disabling or non-disabling' and the 
.file did not contain any medical information at all. On 
October .31, 1978-it again wrote claimant's attorney denying' 
his request for reclassification on the grounds it no longer', 
had jurisdiction to make a decision on that issue. Further, 
it stated all requests for action had come from claimant's • 
attorney's office and the Fund had not yet submitted, any 
material asking- for determination of any issue.

-The Referee, after considering the evidence•presented,' con- 
eluded that • the Fund had a duty -to submit, to the Evaluation 
Division the alleged conflicting medical reports and have 
•Evaluation make a determination of whether the -injury was dis
abling or non-disabling and that it had acted unreasonably 
in failing to do so to justify,an award of penalties and attor
ney fees. Therefore, he awarded claimant.penalties on any 
compensation for temporary total disability hereinafter awarded
and an attorney, fee in the amount of 5500.
BOARD on’ DE novo REVIEW ' . .

The Board,.after de novo review, concurs with the Ref
eree ' s conclus ion . The. Fund had a duty to--forward all of the 
medical information it had to the Evaluation Division and did. 
not and this was an unreasonable act on its part to justify 
awarding penailties and attorney's fees. ■
ORDER ' ■ . ' ■ ■ . i

The Referee’s order, dated November 8, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board re- ' 
view in the amount of $250, payable by the Fund. •

m

#
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WCB CASE NO. 78-9562 January 4, 1980

RALPH W. COOK, CLAIMANT 
Douglas Minson, Claimnat's Atty.
SAIF, Legal Services, Defense Atty.
Order

Claimant, by and through his attorney, filed a motion to 
remand his claim to the Referee to receive additional evidence 
which was unavailable at the time of the hearing. The Board, 
after thoroughly considering the motion, finds that there is no 
■satisfactory explanation for the failure of claimant to produce 
the medi.cal' report from a June 1979 examination until November
1979. Therefore, the Board would deny claimant's motion.

ORDER

Claimant's motion to remand this claim to the 
Division is denied. All briefs are to be filed no 
February 14, 1980.

Hearings 
later than

WCB CASE NO. 78-437

FRANK FALCO, CLAIMANT 
Herb Seims, Claimant's Atty.
Velure & Heysell, Employer's Attys. 
Request for Review by Employer

January 4, 1980

Reviewed by Board Members Wilson and McCallister.

The employer/carrier seeks Board review of the Referee's 
order which found that the claimant sustained a compensable 
injury on October 17, 1977. The employer contends the 
alleged injury that claimant suffered was not compensable.

FACTS

Claimant, a 31-year-old body shop repairman, allegedly 
sustained a compensable injury to his right knee on October 
17, 1977. Claimant had been hired as a body and fenderman.
On October 17, 1977, his first day at work, claimant testified 
the foreman told him that he was to park his car- in the 
school district’s parking lot where the employer rented 
space. He testified the employer told him to jump the fence 
to get to the garage.- He testified he parked his car and 
grabbed his tool box, jumped the fence and went to work.
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In the process of working, clciimanb discovered ho 
needed a piece of additional equipment which he had left in 
his car. He advised the foreman of this fact and went to 
get it. -In climbing over the fence, which was five feet 
tall, claimant somehow .got hung up in tlie fence and injured 
his right leg. A man walking down the street observed 
claimant in difficulty and climbed over the fence to assist 
claimant. Together the two walked out through a gate opening 
in the fence, which claimant saw for the first time. Claimant 
returned to the garage, advised the foreman of the situation 
and continued to. work, however, the pain continued to get 
worse in the right knee.

On March 2, 1978 claimant was shopping in a Safeway 
store when he fell and broke the cast which had been placed 
on the knee after the October 1977 incident and injured his 
right knee.

Mr. Merle Townsend, manager for the employer, testified 
that he had hired the claimant as a Journeymaii Boc!y i^c'i:)airman, 
but claimant's work was not up to par. He testified ho 
never knew of anyone jumping the fence. He stated it was 
only ninety feet from the gate to where claimant had jumped 
the fence. He did not notice the claimant was limping on 
that particular morning.

Claimant originally filed his claim for this October 17 
injury on November 23, 1977. The claim was denied by the 
employer/carrier on January 1, 1978.

Dr. C.D. Potter reported on October 18, 1977 the claimant 
injured his knee on October 17, his first day on the job, 
when he was moving his' car- at the request of his supervisor.
He reported that claimant sustained an injury to the lateral 
aspect of the right knee and came to his office with marked 
effusion. Dr. Potter's diagnosis was a grade two sprain, 
lateral collateral ligaments of the right knee. He placed 
the claimant's leg in a cylinder.cast and asked him to 
return in two weeks for a follow-up check.

On October 24, 1977 Dr. Potter reported claimant was 
having difficulty with his cast because of a claustrophobic 
reaction. Dr. Potter treated claimant'with a knee immobilizer 
and removed the cast.

On March 2, 1978 Dr. A.C. Minzer reported that claimant 
aad fallen in a Safeway store and struck his iright knee and 
also twisted his neck. Claimant was complaining of severe 
neck pains and severe pain in the right knee. Claimant 
complained that he could not move his right knee at all.
Dr. Minzer diagnosed cervical strain and a contusion of the 
right knee.

m
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# On'April 14 , 1970 Dr. WilliaH MstthWB'roportsd thQ
claimant was complaining of a painful right knee. The 
history he was given was that claimant slipped in a Safeway 
store on March 2, 1978. Dr. Matthews reported the x-rays of 
the right knee were entirely normal. He diagnosed a hemarthro- 
sis of the right knee with probable internal derangement.
He. felt that the present signs suggested that the lateral 
meniscus was the most likely site of internal derangement.
An arthrogram done in late April 1978 revealed a definite 
tear of the medial meniscus.

On May 25, 1978 Dr. Porter reported that when he saw 
the claimant' in late November 1977 the claimant had no pa.in 
with the maximal varus or valgus stress of the knee. Ho 
reported the claimant had failed to keep appointments in 
December of 1977 and January of 1978, however, he did see 
the claimant on February 10, 1978 at which time the claimant 
was having give-a-way of his knee. He asked the claimant to 
obtain an arthrogram which the claimant did. He scheduled 
an appointment in February 1978 which the claimant failed to 
keep. The next time he saw the claimant was on March 16,
1978. Dr. Porter reviewed the arthrogram with the claimant 
•at that time and he found - claimant had a tear of the medial 
meniscus. He advised claimant to have surgery but had not 
seen the claimant since that date.

On May 17, 1978 Dr, Matthews reported that he had seen 
the two arthrograms and compared them. He advised the 
claimant they were essentially similar and he could tell no 
definite difference. He reported the arthrogram in February 
was done as a consequence of the knee symptoms which claimant 
said began in October with his industrial injury when he 
jumped over the fence to get something and had injured his 
knee in the process. Dr. Matthews thought that surgical 
excision of the medial meniscus was reasonable at some point 
in time, however, there was no hurry and he felt it would be 
better if the claimant would clarify the industrial injury 
status first.

On March 3, 1978 Dr. Mario Campagna examined the claimant 
and reported that he complained of pain in the neck and the 
right shoulder and right arm with numbness, tingling and 
headaches. Claimant reported that he had slipped and fell 
on March 2, 1978 while in the Safeway store. Dr. Campagna 
diagnosed a cervical strain.

A recorded statement was taken on February 14, 1978 in 
the claimant's attorney's office. In that statement claimant 
gave the same history of the injury in October 1977 as he 
gave at the hearing.
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Mr. Ken Klein's stateir.ent was also taken. He had hired 
the claimant. He reported that claimant gave a history of 
returning from the parking.lot and that claimant was Limping ■ 
when he, returned. He asked the claimant what had happened 
and the claimant advised him he had jumped over the fence 
and pulled his knee out of place. Mr. Klein asked the claimant 
why he did this and the claimant responded he had been 
advised to get back in a hurry and he took the shortest way. 
Mr. Klein stated that he had never told claimant to jump the 
fence. Mr. Klein stated that jumping the fence saved walking 
about a half a block to the location of the gate.

#

The Referee, after reviewing all the evidence, found 
.that claimant had proven that he had sustained a compensable 
injury on October 17, 1977. The Referee found the Lane v. 
Cleaves Volkswagen, WCB Case No. 77-1184, was controlling 
and set aside the denial issued by Industrial Indemnity 
Underwriters Insurance Company on behalf of the employer and 
held the claim was compensable.

BOARD ON. DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's 
order. The'Lane , supra., case relied upon by the Referee 
was reversed by the Court of Appeals in March 1979. Lane v.
Cleaves Volkswagen , 39 Or App 5,____ P2d____ ( 1979) . The
Board, in that case, found an injury compensable since that 
claimant's climbing of a fence was neither e.xpressly prohibited 
by the employer, nor was it unreasonable. The Court of 
Appeals, in reversing the Board, held that an unreasonable 
act or prohibited conduct by a claimant would deny compensa
tion for injuries that result from such acts. In the Lane 
case, they held that the claimant's attempt to climb a 
seven-foot fence which had a locked gate was a very graphic 
way.of prohibiting claimant from.taking the route he insisted 
on trying when leaving the employer's premises. The Court 
went on to say that given that there was a safe alternative, 
claimant's decision to climb over the fence was unreasonable. 
The Board, after reviewing all the facts in this case, finds 
that the claimant's act was unreasonable. Therefore, the 
Board finds his claim is not compensable.

The Board notes that there was some confusion as to 
which insurance carrier provided coverage for the employer 
in this case. However, this does not affect the Board's 
ruling in this case.

ORDER . ■
The Referee's order, dated October 17, 1978, is reversed.

The employer/carrier' s denial of January 1, 19 7.8, is 
approved.
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WCB CASE NO. 78-5554

ISSAC W. JOHNSON, CLAIMANT 
Coons & Anderson, Calimant’s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

January 4, 1980

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board re
view of the Referee's order which remanded claimant's occu
pational disease claim to it for acceptance and payment of 
benefits. It contends that claimant's degenerative spine con
dition is not compensable as an occupational disease.

FACTS

Claimant, a 56-year-old yard man, filed a claim on April 
12, 1978 alleging an occupational disease to his lower and 
upper back. Claimant alleged that his almost 16 years of driv
ing a lift truck in the log yard over bumps and into pot holes 
had aggravated and accelerated the gradual wearing out of his 
low back, upper back and neck.

Claimant, in early 1974, reported low back pain and pain 
in a number of joints, including shoulder, hands, and right 
elbow. Dr. Larry Hirons diagnosed left subacromial bursitis, 
right elbow lateral epicondylitis, and osteoarthritis, hands and 
low back.

Dr. Frederic Davis, in April 1974, reported claimant's 
symptoms were improved with rest. He reported that the pain 
was localized in the low lumbar area and might radiate to 
the right or left. Dr. Davis indicated positional changes or 
lifting or carrying aggravated the pain. He noted claimant 
worked as a stacker and did some heavy lifting and a lot of 
sitting and had done this for a number of years. X-rays re
vealed degenerative changes at the L4-5 and L5-S1 levels with 
disc space narrowing, disc calcification and marginal osteo
phytes. Dr. Davis recommended claimant avoid heavy lifting 
and, if at all possible, carrying heavy objects as well.

On January 6, 1978 Dr. Davis reported claimant returned 
and reported gradual and progressive increase in his back 
pain. He noted claimant had continued to work as a stacker, 
doing very little lifting. Dr. Davis diagnosed severe osteo
arthritis of the lumbar area.

-469-



On March 31, 197B Dr. R. Matte-ri reported that claimant's 
job consisted mainly of driving over rough ground and contin
uous turning from side to side at the same time, as well as 
a lot of heavy lifting, bending and stooping. Dr. Matteri 
diagnosed severe advanced degenerative spondylosis of the 
lumbar spine. He suggested claimant avoid any occupation 
requiring heavy stooping, lifting, or bending.

On June 8, 1978 Dr. Theodore Pasquesi opined that claim
ant had a progressive problem which would continue to bother 
him and probably would increase in severity whether claimant 
worked at his present job or not. Dr. Pasquesi noted arguments 
could be made both ways, but in his opinion, claimant's claim' 
was not industrially related. He stated the possible liability 
would be on the basis of an occupation disease rather than any 
injury. He felt it was impossible to separate, as causitive 
factors, claimant's activity at work from activities away from 
work. Dr. Pasquesi reported, "If the industrial carrier feels 
it should assume responsibility on the basis of an occupational 
disease, then the patient will probably need continued care, 
and probably will have considerable impairment."

On June 14, 1978.the Fund denied claimant's claim.

#

Dr.'Davis, in his deposition, opined that claimant's job 
running the stacker was a material contributing cause to claim
ant.' s severe and advanced lumbar spondylosis or degenerative 
disc disease in claimant's lumbar spine.

Claimant testified his off-the-job activities consisted of 
fishing, work around the house and some garden and yard work. 
Claimant and his two witnesses testified as to the development 
of claimant's back symptoms, noting that in the last two years 
of employment his condition was "bad".

The Referee concluded that the weight of the evidence was 
that claimant suffered an occupational disease, because of 
his work.. He found Dr. Davis to be more persuasive than Dr. 
Pasquesi., The Referee noted claimant's condition is a degen
erative one, worsened materially by the movement, activities 
and trauma of his work for 16 years. He found that claimant's

other activities may have coniri.buted >:o the ulrimate con
dition, but did not bar the claim. Therefore, the Referee 
set aside the Fund's denial and remanded the claim to it.

m

m
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BOARD ON DE NOVO F^VIEW

The Board, after de novo reviev;, agrees with tlie Referee. 
Dr. Davis opined that claimant's work- accelerated and hastened 
tlie development of spondylosis or degenerative disc disease 
in claimant's lumbar spine. The facts of this case are not 
unlike those found in Beaudry v. Vvinchester Plywood Inc.,
255' Or 503, 469 P2d 25 "(1970). In Beaudry (supra. ) the Court 
found the worker's "bursitis" condition compensable as an 
occupational disease. In this case, claimant's pre-existing 
disease, arthritis, was accelerated or aggravated and perman
ently worsened by his working as a "stacker" driver. There
fore, the Board finds, as did the Referee, that the claimant 
has met his burden of proof and that the Referee correctly 
set aside the Fund's denial.

ORDER
The Referee's order, dated March 27, 19/9, is affirmed.

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board re
view in the amount of $250, payable by the Fund,

#
WCB CASE NO. 78-9971 January 4, 1980

m

LOREN MILLER, CLAIMANT 
Monte Walter, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW ' _ '

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which awarded claimant addi
tional compensation equal to 96° for 30% unscheduled dis
ability for a total of 128° for 40% unscheduled low back 
disability. The Fund contends that this award is excessive.

FACTS

Claimant, a 34-year-old laborer, sustained a compensable 
injury to his back and left leg on July 27, 1977 when he ' 
jumped into a manhole on a construction site. Dr. Fred Richards 
diagnosed a low back pain with an acute re-injury of claimant's 
low back. Claimant had had back surgery in 1969 for another 
industrial injury.
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bn September 20,^ 1977 Dr. Richards reported claimant' had 
been referred for rehabilitation. He reported that claimant 
still had sciatica of the left leg. Dr. Richards felt that if 
claimant returned to the same or like work he would have a re
peat of his symptoms.

A rehabilitation- program was begun by claimant on January 
16, 1978 and continued until July 14, 1978. Claimant was 
trained as a machinist.

#

In February 1978 claimant was involved in a motor vehicle 
accident. Dr. Richards reported that this aggravated his 
industrial injury.

On June 20, 1978 Dr. Richards reported claimant had graduated 
from a rehabilitation program and was ready for work. He reported 
claimant would have some limitations; prolonged standing would 
cause the left leg to become painful, irritating the sciatic 
nerve; likewise squatting, bending, etc. produced the same symp
toms; he felt lifting should be limited to around 30 pounds.
He reported claimant was stationary.

In July 
working as a 
ing, lifting 
his back and 
claimant was 
whole man..

1978 Dr. Theodore Pasquesi reported claimant was 
machinist. Claimant complained that bending, stoop- 
or standing for more than an hour caused pain in 
into his left hip area. Dr. Pasquesi opined that 
stationary and his total impairment was 27% of the

A Determination Order, dated July 27, 1978, awarded claim
ant compensation for temporary total disability and compensation 
equal to 32° for 10% unscheduled disability resulting from 
his low back injury.

Claimant testified that he has completed eight years in the 
military, worked in ceramics, has been a private investigator, 
a welder, a salesman, a ranchworker, a backhoe operator and a 
machinist. He further testified he no longer has back problems, 
just occasional sciatica. He uses ‘no medication and can sit for 
three hours at a time. He participated in team bowling and 
weekend wood cutting and loading.

The Referee concluded that based on the medical evidence and 
claimant's limitations, he had suffered a greater loss of wage 
earning capacity than he had been awarded by the Determination 
Order. Therefore, he found claimant was entitled to compensa
tion equal to 128° for 40% unscheduled disability for his low 
back injury. This was in lieu of the previous award.

#

m
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m
BOARD ON DE NOVO REVIEW

The Board, "after de novo review, modifies the ReTeree's 
order. The medical evid'ence indicates claimant has chronic 
sciatic nerve condition which affects his left leg. Dr. Pas- 
quesi rated the absence of a left achilles reflex at 5% impair
ment of the whole man. This, coupled with claimant’s testimony 
and his limitations, leads the Board to conclude claimant: is 
entitled to an award equal to 15° for 10% loss of function of 
the left leg.

Further, the Board finds the Referee's award of unsched
uled disability is not supported by the evidence. Using t:he 
evidence in this case, the Board concludes claimant; is entitled 
to an award of compensation equal.to 80° for 25% unscheduled 
disability for his low back injury.

ORDER

The Referee's order, dated June 7, 1979, is modified.

Claimant is hereby granted an awarcT of compensation equal 
to 80° for 25% unscheduled disability for his low back injury 
and compensation equal to 15° for 10% loss of function of his 
left leg. These awards are in lieu of the award granted by 
the Referee's order which in all other respects is afffirmed.

Claimant's attorney is hereby granted a reasonable attorney's 
fee for his services at Board review a sum equal to 25% of the 
increased compensation granted by this order, payable out of 
said compensation as paid, not to exceed $3,000.

WCB CASE NO 78-8618 January 4, 1980

ERNEST R. LA FRANCE, CLAIMANT 
Rick W. Roll, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys,

Amended Order On Review

The Board, on December 14, 1979, issued its Order on 
Review in the above entitled matter. It has been brought 
to its attention that there is a typographical error which 
should be corrected. On page 3, paragraph 3, line 4, the 
word "unscheduled" should be changed to read "scheduled".

The remainder of the order should remain unchanged.

IT IS SO ORDERED.
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WCB'CASE NO. 79-1474

MARJORIE I. STEPHENS, CLAIMANT 
Goldsmith,' Siegel, Engel

& Littlefield, Claimant's Attys. 
SAIF, Legal SerTdrces, Defense Atty. 
Request for Review by the SAIF

January 4, 1980

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board re
view of the Referee's order which set aside its denial of 
claimant's claim of carbon monoxide intoxication and remanded 
it to them for acceptance and payment of benefits. The Fund 
contends its denial was correct.

FACTS

Claimant, 52 years old, alleged that while employed as 
cashier at a car wash, she developed carbon monoxide intoxica
tion from breathing fumes from running automobiles in a con
fined area. She filed her claim for this condition on Novem
ber 1, 1978.

Dr. Michael Bower diagnosed probable carbon monoxide in
toxication. He indicated this was related to an industrial 
injury or exposure. He first treated claimant for this condi
tion in July 1978. Dr. Bower suggested claimant take time off from 
work.

On December 15, 1978 Dr. Bower reported that claimant had 
an elevated blood level of carbon monoxide while working in the 
booth (12%). He repeated the tests after claimant's removal 
from the booth for 7-10 days and they revealed a level of 4.3%.
He noted claimant had continued to smoke during this entire time. 
Dr. Bower felt these tests indicated an environment of elevated 
carbon monoxide which was probably self induced, plus lack of 
adequate ventilation to remove the smoke. He could not say this 
condition was totally job related.

On December 5, 1978 G. F. Baker, an industrial hygienist, 
reported that the booth in which the cashier sits is 5' x 7-1/2' 
x 8' and located about 10' from the nearest lane of cars. He 
reported the ventilation was good. Five tests for carbon monoxide 
were done. Four tests resulted in safe levels of "CO". However, 
a test taken after the cashier had finished smoking a cigarette 
with the window closed for ten minutes, caused a test result 
that was outside the safe level. Mr. Baker concluded that pri
mary exposure to CO came from cigarette smoking and not vehicle 
exhaust.
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m
Claimant was released tor regular work by Dr. Rower on Dec

ember 19, 1978. He was unable to determine if claimant had 
suffered any permanent impairment from this exposure.

On January 17, 1979 the Fund denied claimant's claim. The 
basis for its denial was that it could not substantiate that 
claimant's work caused or materially and permanently worsened 
her condition. Their information indicated the primary cause 
of claimant's condition was from smoking.

Claimant testified she had begun working on a full time 
basis in 1976 and put in 40-65 hours per week. The booth has 
one window near the line of customers which is always left open 
for customer service. She stated there is no ventilation in the 
booth. She .testified she was required to remain in the booth 
8 to 10 hours per day without breaks.

As she described the design of the car wash, customers 
• park in front of the booth, leave the motor of the car running, 
walk to the window, pay the bill and then sit in their car until 
it is their turn to move forward. Claimant's daughter, also 
employed by the car wash, corroborated claimant's testimony.

Claimant further testified she has smoked since she was 
15 years old and did smoke on her job. In 1978 she began to 
notice she had a constant headaches, felt dizzy, nauseated, 
staggered when she walked, had a change in her vision, suffered 
from loss of memory and her skin broke out. While on vacation 
in August 1978 she noted she began to feel better, but when she 
returned to work all the symptoms returned.

Claimant did stay off work from October 30, 1978 to- 
December 19, 1978. She noted that her condition improved 
even with an increase in cigarette smoking. However, on 
her return to work, she developed headaches, staggered a 
little, and her memory deteriorated.

The Referee, after reviewing all of the evidence, con
cluded that claimant had proven by a preponderance of the 
evidence that claimant's carbon monoxide poisoning was*caused 
by her work. Therefore, he set aside the denial and remanded 
the claim to the Fund for acceptance and payment of benefits.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concurs with the con
clusions of the Referee.

ORDER

The Referee's order, dated June 29, 1979, is affirmed.

Claimant's attorney is hereby granted a reasonable attor- 
ney's fee for his services in connection with this Board re
view in the amount of $250, payable by the Fund.
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WCB CASE NO 78-8993 .January 7, 1980
HAROLD RAIKES, CLAIMANT 
Starr & Vinson, Claimant's Attys, 
SAIF, Legal Services, Defense Atty. 
Order Denying Motion

#

The Board issued an Order on Review on November 8, 1979 
which affirmed the Referee's award of permanent and total 
disability to claimant. The Board's order granted claimant's' 

, attorney' the sum of $200 as an attorney's fee, for prevailing 
at the Board level.

On November 19, 1979 claimant's attorney moved the Board 
to reconsider' the attorney's fee awarded to him, contending 
such fee was inadequate.

The Board, after-considering claimant's attorney's Motion 
to Reconsider the • attorney's fee, finds the attorney's fee 
granted was adequate and 'finds that claimant's attorney's 
motion should be denied.

IT IS SO ORDERED.

%
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79-9039
79-6347

January 9, 1980

ARCHIE DEAN, CLAIMANT 
Bloom, Ruben, Marandas & Sly,
Claimant's Attys.

Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer’s Attys. 

Order Denying Own Motion Relief

#

On Decembers, 1979 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction and 
reopen his claim for an injury- to his low back sustained on Dec
ember 12, ,19 77. This claim was closed by a Determination Order, 
dated May 18, 1978, which ordered the claimant compensation for 
temporary total disability from December 13, 1977 through Jan
uary 9, 1978 and temporary partial disability from January 10,
1978 to March 5 , 1978. Claim.ant's aggravation rights have not 
expired. Attached to claimant's petition were several medical 
documents in support of claimant's request. Claimant contends 
that at no time did he ever receive a copy of such a l.^ietermina- 
tion Order until such time as he saw an attorney in July of
1979. In his affidavit he states-, that he was not aware of the 
receipt of the Determination Order issued on October 2, 1978 
for an injury sus'tained on July 12 , 1978 . Claimant contends 
that as a result of these injuries he sustained a permanent 
disability for which he has not been compensated.

Claimant sustained an injury to his back on July 12, 1978.
A Determination Order, dated October 2, 1978, .for his injury 
awarded claimant compensation for temporary total disability 
only. Claimant's aggravation rights on this claim have not 
expired. ’Claimant also asked this claim be reopened in his requests

Claimant had requested a hearing on this May 18, 1978 Deter
mination Order. This request for hearing was received by the 
Hearings Division on July 25, 1979-. The employer and its carrier, 
by and through their counsel, filed a motion to dismiss the 
Request for Hearing on the grounds that it was not timely filed 
within one year as required by statute. The motion to dismiss 
the Request for Hearing was granted by the Referee.

The Board, after thoroughly considering the evidence 
before it, finds it is not sufficient to warrant opening the 
claimant's claims under its own motion jurisdiction at this 
time. The request by claimant for own motion relief should 
be denied.

IT IS SO ORDERED.
Pursuant to ORS 656.278(3) neither party has a right to 

a hearing, reviev; or appeal on this order.
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TWYLA K, GOULD, CLAIMANT 
Kenneth Zenger, Claimant's Atty. 
SAIF, Legal Services, Defense Atty 
Own Motion Order

CLAIM NO. C 332261 January 9, 1980

On November 1,. 1979 claimant, by and through h^r attor
ney, requested the Board to exercise its own motion Juris
diction and reopen her claim for an injury to her back 
sustained .on September 13,' 1971. Claimant's claim was first 
closed by a Determination Order, dated February 2, 1972, 
;which awarded claimant compensation for temporary total 
disability only. Claimant's aggravation rights have ex
pired, . •

■ On November 8, 1979 the Board informed the Fund of 
claimant's request and asked it to advise it of its position 
with regard thereto. On November 21,1979rihe Fund replied 
that based upon the•information it had it would not oppose 
an own motion reopening of the-claim. . :

On September 13, 1979 Dr, Francis Nash reported he was 
referring the claimant.to the. Orthopaedic Consultants for 
another opinion concerning claimant's.ruptured disc. He 
further indicated that he was requesting'surgery for a 
lumbar laminectomyrwhich was scheduled to take place oh 
December 11, 1979. ; .

On December, 25‘, 1979 the Orthopaedic Consultants re-' 
ported that claimant had not worked since August 3,.1979.; 
Their diagnosis was a.probable ruptured'disc at L5-S1 on the 
left; SI radiculopathy, mild; degenerative joint disease at 
L5-S1, moderate. It was their opiniph that claimant's 
current problems were related to her industrial injury of 
September 13, 1971. ' They did not feel that claimant, how
ever, was a good candidate for surgery at that point con
sidering her obesity. They concluded that claimant's con
dition had materially worsened since her last award or 
arrangement of compensation in 19 72. . '

The Board, after thoroughly considering the evidence 
before it, finds that it-is sufficient to warrant reopening 
claimant's claim at this time. .The request by claimant for 
own motion relief is granted.

ORDER
The claimant's claim is hereby remanded to the State 

Accident Insurance Fund for acceptance and payment of com
pensation for -temporary total disability from August 3, 1979 
and other benefits as -provided by law until it is closed 
pursuant' to ORS 656.278.
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Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services a sum equal to 25% of the 
increased compensation for temporary total disability granted
by this order, payable out of said compensation as paid, not
to exceed $750.

SAIF CLAIM NO. EC 76074

JAMES HANSEN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

January 9', 1980

m

Claimant requested the Board exercise its own motion 
jurisdiction and ireopen his claim for an injury to his right 
wrist sustained on May 26, 1967. Claimant's aggravation 
rights have expired.

Dr. Richard C. Zimmerman reported on November 21, 1979 
that the claimant had very limited motion in his right wrist 
due to the traumatic arthritis and a vascular necrosis. He 
felt that claimant had a carpal tunnel syndrome which was 
related to the original accident since EMG tests done at the 
time of the original accident showed delay at the carpal 
tunnel. Dr. Zimmerman felt the claimant's symtomatology had 
reached the state where claimant desired to have operative 
relief of the carpal tunnel. Dr. Zimmerman suggested such 
procedures to him and wrote to the State Accident Insurance 
Fund asking them to reopen his claim.

On December 24, 1979 the Fund advised the Board that it 
did not oppose an own motion order reopening the claim.
Attached to this letter were various exhibits forwarded from 
their claim file.

The Board, after thoroughly considering the evidence 
before it finds it is sufficient, at this time, to reopen 
the claimant's claim ‘for his May 26, 1967 injury for additional 
compensation and benefits when and if he undergoes the 
surgery recommended by Dr. Zimmerman.

IT IS SO ORDERED.
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VVCB CASS ^J0 78-8799 January 9, 1980

ELIZABETH L. LEEK, CLAIMANT 
Doblie, Bischoff & Murray,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which approved the employer's denial for a claim for an
ulcer condition and ordered the employer to pay Claimant
interim compensation from the date of disability until the 
date of the denial less any salary paid for the period along 
with a penalty of 15% of the amount owed and awarded claimant's 
attorney a sum of $450. Claimant contends, on review, that 
her ulcer condition is, in fact, compensable.

FACTS

Claimant, a 52-year-old Motor Vehicles Department 
employee alleges that she developed a duodenal ulcer related 
to her work stress. She filed a claim for this condition on 
August 22, 1978.

Dr. Duane Thompson, D.O., diagnosed a stress ulcer, 
gastric and hyperchlorhydria. He did not indicate at first 
that this condition was the result of an industrial injury 
or exposure.

Claimant contends that the stress was caused by the 
condition at the Motor Vehicles Department office in Beaverton, 
Oregon. She stated that this office was understaffed and 
the supervisory leadership was uncoordinated.

On August 14, 1978 Dr. Charles R. Rosenblatt reported 
that claimant had a five-month history of pain in the right 
upper quadrant. His diagnosis was a duodenal ulcer, uncom
plicated. He reported that claimant was employed at the 
Motor Vehicles Bureau and was under extreme pressure at 
work.

On October 24, 1978 the State Accident Insurance Fund 
(Fund) denied the claimant's claim for the duoden£il ulcer 
condition. The basis of the denial was that there was 
insufficient evidence that claimant’s work activities were 
causal factors to the ulcer condition.

#
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On October 17, 1978 Dr. Rosenblatt reported that he did 
not know whether claimant's condition was job related. He 
stated that stress ulceration in the upper gastro-intestinal 
tract was well known, well documented, and a clinical ,entity.

On October 31, 1978 Dr. George Harwood, medical consult
ant for the Fund, opined that the duodenal ulcer was not 
caused from job exposure or job activities. He agreed that 
duodenal ulcers usually result from stress. It was his 
opinion that the personality of the person involved was also 
key. He stated that this condition was readily seen in a 
person who has a certain type of personality and who would 
develop an ulcer regardless of their environment because of 
their reaction to the stimuli around them. He felt this 
condition would develop from stress at home or other places 
other than work.

In March 1979 Dr. Duane Thompson reported that he had' 
been treating the claimant since October 1974. He had been 
impressed that the claimant was charming, gracious and a 
socially we 11-integrated- individual. He noticed, however, 
in late spring and early summer of 1978 that she became 
apprehensive and uneasy. He reported that on several occa
sions she mentioned the rigors of her job with the Motor 
Vehicles Department where she was employed. She indicated 
major sources of irritation and stress were understaffing, 
uncoordinated policies, and erratic supervisory policies.'
He said .there was some type of relationship between one of 
the supervisors and a fellow female employee. He reported, 
that all these conditions were very aggravating for a person 
as thorough and meticulous as claimant. Dr. Thompson reported 
that when claimant began complaining of her abdominal pain 
he immediately considered a stress ulcer as a possible cause

of the pain. This, in fact, was the eventual diagnosis of 
claimant's condition. Therefore, it was his opinion that 
there was a greater than 50% chance, in all medical probabil
ity, that her condition v;as job related.

Claimant testified that her symptoms of illness, began 
approximately 10 months after transferring to the Beaverton- 
office. She stated she was very nervous, could not sleep 
well and suffered from a "gassy tummy" and started taking an 
antacid. The office in Beaverton required that people stand 
in line which created additional pressure on claimant, 
according to her testimony. She testified she felt she was 
constantly rushed and she did not appreciate this. Claimant 
testified that her office was understaffed and due to the 
smallness of the office and the number of people, was subject 
to varying room temperatures. Claimant also testified she 
felt she was subjected to ridicule by her supervisors and 
that she took her work very seriously. She stated that 
often the problems of her working environment were taken 
home with her.
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The Referee, after reviewing all of the evidence, 
concluded that claimant had not met her burden of proof that 
her ulcer,condition was caused by the stress of work, however, 
the Referee concluded that claimant was entitled to compensa-; 
tion from the date of her disability, July 281978 , to the 
date of -the denial, October 24, 1978, along with a penalty 
of 15% of the amount owed and assessed as and for a reasonable 
attorney's "fee the sum of $450 for his representation of 
claimant in obtaining her interim compensation.
BOARD ON DE NOVO REVIEW ■

The. Board, after de novo review, reverses that portion 
of the Referee's order which affirmed the denial of the 
^ployer. The medical evidence indicates that claimant's,;, 
treating" physician, ,Dr. Thompson, finds the stress of her 
work caused the duodenal ulcer. The only stress claimant 
was.exposed to was at work: Dr, Harwood, the Fund's medical
consultant, -was of an opposite opinion and Dr. Rosenblatt was unable to say:fpr sure whether claimant's work caused 
the duodenal-ulcer condition. Hcwever, Dr. Rosenblatt does 
state that stress, .is, a well-recognized and well-documented 
cause of duodenal ulcers. Dr, Harwood concurs that duodenal

ulcers^ usually-' result from stress. Dr, Thompson reported 
claimant had'beeri -in good' health and free of any stomach 
.ailments • prior to her' ^ployment in Augustof 1977 in Beaverton 
Motor Vehicles' ’ officeDr.. Thompson reported that she 
became irritated, and uneasy.and related this to irritations 
arid'stresses related to her-; job. Therefore, the Board 
concludes ''that claimant' has met her burden of proof by 
establishing that her duodenal ulcer condition'is compensable.
ORDER ' -

That po'ftion of the Referee's order, dated May 31,
1979, 'Which affirmed the denial of the claimant's claim is 
reversed, . r •

■ -■ Claimant's;'claim for' the duodenal ulcer is -remanded 
back to the ‘State'Accident Insurance Fund for acceptance and 
for payment of benefits as required by law until closure 
under. ORS 656, 268,

■ The reminder of the Referee's order is affirmed.
I Claimant!'S\attorney is hereby granted as a reasonable 

attorney's fee for his' services both at the hearing and at 
Board review a sum equal to $600, payable by the Fund.

m
-482-



KENNETH MASON, CLAIMANT
SAIF, Legal Services, Defense Att’y.
Own Motion Determination

CLAIM NO. ZA 928712 January 9, 1980.

Claimant sustained a compensable injury to his left 
knee on June 5, 1962. Claimant's claim was initially closed 
by a Determination Order of October 29, 1962 which awarded 
him an award of compensation equal to 16.5° for 15% of the 
loss of his left leg. Claimant's aggravation rights have 
expired.

Claimant subsequently developed traumatic arthritis . 
which was attributed to the original injury. On July 6,
1977 claimant underwent a medial meniscectomy of the left 
knee and on March 29, 1978 had a total knee replacement done 
in his left knee.

#

#

In September 1979 the Orthopaedic Consultants examined 
claimant and reported his condition was stationary. They . 
opined the total loss of function of the left knee was 
moderate, around the upper limits of that range.

On September 25, 1979 Dr. Stevens■reported that he felt 
the total disability claimant had was equal to that for a 
knee fusion with an inch of shortening with some pain.

Claimant had been receiving payments of time loss since 
October 5, 1976.

On October 16, 1979 the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on December 20,
1979, recommended that claimant be granted compensation for 
temporary total disability from October 5, 1976 through 
September 25, 1979 and an award of compensation equal to 33° 
for 30% loss of function of his left leg.■ This was based on 
their finding 46% combined impairment in the left leg and 
finding claimant had been given "15%" scheduled disability 
already for the left leg.

The Board, after thoroughly reviewing all of the medical 
evidence in the file, finds that claimant is entitled to an 
award of compensation equal to 66° for 60% loss of function 
of his left leg. This award is supported by the reports of 
the Orthopaedic Consultants and Dr. Stevens which indicate 
claimant has moderate loss of function in the left leg. This 
award is in lieu of any and all previous awards granted 
claimant. The Board concurs with the recommendation of the 
Evaluation Division that claimant be granted an award of 
compensation for temporary .total disability from October 5, 
1976 through September 25, 1979.
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ORDER

Claimant is hereby granted an award of additional 
compensation for temporary total disability from October 5, 
1976 through September 25, 1979 and an award of compensation 
equal to 66° for 60% loss of function of the left leg. This 
award is in lieu of all previous awards for loss of function 
of the left leg.

m

CLAIM NO D53-122440 January 9, 1980

PATSY CARPENTER MATHES, CLAI.MANT 
Frohnmayer & Deatherage, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On November 19, 1979 Employers Insurance of Wausau 
advised the Board that based on a report.dated May 23, 1979 
from the Orthopaedic Consultants it would not oppose an Own 
Motion Order reopening claimant's claim for a July 17, 1968 
injury. It further advised the Board it was presently 
paying compensation for temporary total disability under 
another claim which' also had been opened under an Own Motion 
Order. Wausau stated it authorized surgery to claimant's 
low back since it pertained to her injury of July 17, 1968 
and would voluntarily pay compensation for temporary total 
disability under tliat claim.

.In the May 1979 report from the Orthopaedic Consultants 
it was -reported claimant had had three prior back surgeries. 
They suggested that L4 be added to the previous existing 
fusion between L5 and SI.

The Board, after reviewing all of the material in this 
claim, finds that it is sufficient to order reopening of her 
July 17, 1968 claim for the additional surgery and hospital 
expenses. Claimant is also entitled to compensation for 
temporary total disability for this claim, but is not entitled 
to be paid compensation for temporary total disability .under 
both claims. Therefore, the Board would order her claim for 
her July 17, 1968 injury be reopened for additional compen
sation and other benefits'if and when she enters the hospital 
for additional surgery.

Claimant's attorney is entitled to a reasonable attorney's 
fee.equal to 25% of the increased compensation granted by this 
order for temporary total disability, payable out of said com
pensation as.paid, not to exceed $750.

IT IS SO ORDERED.
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RUDOLPH NAIMAN/ CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

CLAIM NO. C 402055 January 9, 1980

On November 30, 1979 claimant, by and through his 
attorney, requested the Board to exercise its own motion 
jurisdiction under the provisions of ORS 656.278 to reopen 
his claim for an industrial injury suffered on October 12, 
1972. On that date, claimant had fallen off a roof and 
injured his back.' Attached to this request were several 
iTiedical documents.

m

In September 1979 Dr. M, J. Wilson reported thai:' claiman t 
complained, of having intermittent difficulty with his low 
back, legs as well as his arms and neck since his oricjinal 
injury. He also reported in the past year or so claimant 
had been having increasing stiffness in his hip and more 
limitation of motion and pain in his left posterior hip 
which he, claimant, blamed on his low back. Dr. Wilson 
noted that the x-ray reports taken in 1972 indicated a 
"■fused deformed ,hip" . Claimant had also mentioned an earlier 
hip fracture on the left side. Dr. Wilson diagnosed continu
ing symptoms of cervical nerve irritation probably secondary 
to the degenerative disc and osteoarthritic changes present.
He reported from the history it appears these were connected 
with the injury of 1972. In addition, he diagnosed claimant 
as having a grade I spondylolisthesis with symptoms of 
mechanical low back instability and nerve root irritation.
He reported this was further compounded by an arthritic 
deformed left hip which, during the last couple pf years,' 
gradually progressed to the point where it was painful and 
symptomatic because of the restriction of motion and limp, 
and he felt claimant was probcbly placing more strain on his 
already unstable back. Dr. Wrlson opined that the hip

condition pre-existed his industrial injury. There was, 
however, a possibility that the spondylolisthesis L5-S1 may 
well have been traumatic considering the compression fracture 
of Ll or 2 at the time of the original injury. He concluded 
that in any event the claimant was in need of treatment for 
his low back and hip condition. He felt an attempt to 
remove some of the strain in the low back, consideration of 
a hip resurfacing procedure to alleviate the left hip pain 
and improve his motion and gait probably would take precedence. 
Therefore, he recommended claimant undergo a left hip resur
facing which he had tentatively scheduled for November 30,
19 79.
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Also, in September 1979, the Orthopaedic Consultants 
examined the claimant. Their diagnosis was chronic lumbo
sacral strain, healed compressions, minimal Ll and L2, old 
injury to the left hip, possible injury to the head of the 
femur in 1959 and melancholy senilis of the left hip with 
degenerative arthritic changes, fairly advanced. It was 
their opinion that the changes in the hip were likely to 
progress with the passage of time. They felt the claimant's 
condition was stationary at that time. They also concluded 
the condition that was present in his left hip was probably 
not due to the injury except through some aggravation, has 
caused increasing symptoms to a mild degree in the back, as 
well as the symptoms that were, caused from his 1972 fall,

: .They did not feel that the hip was badly aggravated by this 
injury because of the fact he did not have really much 
complaint in the hip until five or six months later after he 
returned to work.

Claimant's claim had been-first closed by a Determination 
Order, dated March 15, 1974, which awarded claimant compensa
tion for temporary total disability and temporary partial 
disability and compensation equal to 48® for 15% unscheduled- 
disability resulting from an injury to his low back. A 
Second Determination Order, in June 1977, awarded claimant 
additional compensation for temporary total' disability. A 
stipulated and disputed claim settlement was entered in 
October 1978 which awarded claimant an additional award of 
compensation equal to 64® for 20% permanent'partial disability 
for his back injury. Also, a disputed claim for a cervical 
condition was settled for the sum of $2,100, Claimant's 
aggravation righ.ts'have now expired. . .

On December 4, 1979 the Fund was given 20 days to 
respond to claimant's request. On December 7, 1979 the Fund 
indicated.it wculd oppose reopening of claimant's claim for 
his 1972 back injury. It was the Fund's position that the 
hip condition was not the result of the October 12, 1972 
injury. Further, it was their position that any current 
back symptoms are attributable to the hip condition rather 
than a direct result of the October 12, 1972 injury.

O
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The Board cannot determine if claimant’s condition is 
related to his October 12, 1972 injury', therefore, remands 
claimant's own motion request to the Hearings Division for a 
hearing. The Referee shall take evidence on this matter to 
determine whether or not claimant's current condition requir
ing treatment is related to the October 12, 1972 injury or 
whether the current condition is attributable to the hip 
condition and if the hip condition is related to the October 
12, 1972 injury. Upon the conclusion of the hearing, if 
the Referee finds that claimant's present condition is a 
result of his 1972 injury and represents a worsening thereof 
he shall submit his recommendation that claimant's request 
■for own motion relief be granted. If the Referee finds that 
•claimanb's present condition is not due to his October 12, 
1972 injury,.the Referee shall submit his recommendation 
that claimant's request for own motion relief be denied. In 
either event, the Referee shall cause a transcript of the 
proceeding to be prepared and submitted to the Board with 
his recommendation.

CLAIM NO. C 391545 January 9, 1980

PATRICIA PANKRATZ, CLAIMANT 
Emmons, Kyis, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On August 22, 1979 claimant, by and through her attorney, 
requested the Board to exercise its own motion jurisdiction 
and reopen her claim for an injury to her low back sustained 
on August 30, 1972. Her claim was first closed by a Deter
mination Order, dated February 28, 1973 which awarded her 5% 
of the maximum allowable by statute for unscheduled low back 
disability. Claimant's aggravation rights have expired. 
Attached to claimant's petition were several medical documents 
in support of her request. Claimant indicated that she had 
been unable to work since September 7, 1978 and was still 
unable to work.

On September 12, 1979 the Board informed the Fund of 
claimant's request and asked it to advise the Board of its 
position with regard thereto. On December 27, 1979 the Fund 
replied that it was forwarding to the- Board a report from 
the Orthopaedic Consultants and that based on that report 
they had no objections to an Own Motion Order reopening this 
claim.
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Dr. Chen X. Tsai reported in May 19 79 that he }iad 
examined claimant on September 1, 1978 at the request of her 
treating physician. He reported that after his examination 
he performed back surgery on the claimant on October 23, 
1978. It was Dr. Tsai's opinion that based on medical 
probability that claimant's low back pain and bilateral 
sciatica were related to her injury sustained in August 1972 
and eventually required surgery on October 23, 1978. 'He 
reported that she had not been able to be gainfully employed 
at the time of his consultation on September 7, 1978.

On October 29, 1979 the Orthopaedic Consultants reported 
that claimant’s condition was medically stationary. It was 
their opinion that claimant's physical impairment of her low 
back was related to the 1972 injury.

The Board, after thoroughly considering the evidence 
before it, finds that it is sufficient to warrant reopening 
of claimant's claim at this time. The request by claimant 
for own motion relief is granted.

ORDER

Claimant's claim, is hereby remanded to the State Accident 
Insurance Fund for acceptance and payment of compensation 
for temporary total disability effective September 7, 1978 
and for payment of other benefits as required by law until 
the claim is closed pursuant to ORS 656.278.

Claimant's attorney is hereby granted as' a reasonable 
attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation for temporary total 
disability granted by this order, payable out of said compen
sation as paid, not to exceed $750.

m

%
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9 EARL ANSEL WOFFORD, CLAIf^ANT 
SAIF, Legal Services, Defense ;Atty. 
Own Motion Order

CLAIM NO. D 113902 January 9, 1980

On November’26, 1979 claimant, by and through Dr.
Linton G. Weed, requested the Board to exercise its own 
motion jurisdiction and reopen his claim for an injury to 
his left leg sustained on March 17, 1965. Claimant's ag
gravation rights have expired.

-Claimant's original injury occurred when he was struck 
with a haul-back line, which resulted in a severe injury to 
the left leg.

Dr. Linton G. Weed, in his request for reopening, 
reported that there was an unstable scar in the posterior 
lower leg just above the heel that had broken down and could 
not be successfully treated without surgery. He desired to 
admit the claimant for debridement and probable skin grafting 
in the near future.

#

On December 21, 1979 the State Accident Insurance Fund 
enclosed Dr. Weed's request for reopening and additional 
medical evidence from its file. It was the Fund's- position 
that they were unopposed to reopening the claim.

The Board, after thoroughly considering the evidence 
before it, finds that it is sufficient to warrant a reopening 
of claimant's claim for his March 17, 1965 injury at the 
time he is admitted to the hospital for surgery. Therefore, 
the Board orders that the claimant is entitled to additional 
compensation and other benefits as provided by law if, and 
when, he is hospitalized for the surgery as recommended by 
Dr. Weed.

IT IS SO ORDERED.
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AMELIA MARIE JOY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

SAIB' CLAIM ^5C. FC S8 58 0 January 10, 1960
m

Claimant sustained a compensable injury to her right 
leg on July 27, 1967. Her claim was initially closed by a 
Determination Order, dated November 12,, 1968 , which awarded 
claimant compensation for temporary total disability and 
compensation equal to 52.5° for 35% loss of function of her 
right leg. Claimant’s aggravation rights have expired,

.Claimant continued to have difficulty with the right 
leg resulting in additional reopenings and reclosings of her 
claim. She was granted a total permanent partial disability 
equal to 120° for 80% loss of function of the right leg as a 
result of the various openings and closings.

On August 1, 1977, Dr. Russell Gustavson reported that 
claimant developed additional problems with her right lower 
leg. He felt she would need additional hospitalization. On 
March 10, 1978 the claimant underwent an amputation of her 
right leg below the knee.

On December 13, 1979 the Fund requested a determination 
of claiimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on December 27,
1979, recommended that claimant be granted additional compen
sation.for temporary total disability from August 1, 1977 
through December, 10, 1979, when she was found to be medically 
stationary according to their information, and compensation - 
equal, to. 135° for 100% loss of function of the right foot. 
This award for the right foot was in lieu of all previous 
awards issued in this claim.

The Board was advised that the claimant died of a 
cancer condition on December 30, 1979.

The Board, after thoroughly reviewing the record in 
this matter, finds that there was no.evidence that claimant 
was medically stationary, on December 10, 1979. Therefore, 
the Board finds that claimant is entitled to compensation 
for temporary total disability from August 1, 1977 through 
December 30, 1979. The Board concurs with the recommenda
tion of the Evaluation Division concerning the award of 
compensation equal to 135° for 100% loss of function of a 
foot.
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ORDER

Claimant is hereby granted compensation for temporary 
total disability from August 1, 1977 through December 30, 
1979 and an award of compensation-equal to 135° for 100% 
loss of function of her right foot>, this award being in lieu 
of all other awards for loss of function of the right leg.

WCB CASE NO. 77-6952

WILLIAM K. LYDDON,-CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O’Leary, Claimant's Attys.
Gearin, Landis & Aebi, Employer's Attys 
Request for Review by Claimant

January 10, 1980

#

Reviewed by Board Members Wilson and Phillips,

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which affirmed the Determination Order, dated August 18, 
1978, that awarded claimant compensation for temporary total 
disability only. Claimant contends he is entitled to an 
award of compensation for both unscheduled and scheduled 
disabilities.

FACTS

Claimant, a 20-year-old tapper, sustained a compensable 
injury to his left eye, left shoulder and left side of his 
face on June 22, 1978 when some molten aluminum blew out of 
a tapping cruce burning him.

Dr. David McDaniel diagnosed corneal burn of the left 
cornea secondary to molten aluminum. In July 1978, Dr. 
McDaniel found that the eye had completely healed and he 
felt claimant would have no problem with his eye in returning 
to work. He did find severe scarring of the left shoulder.

Dr. Rolf Nesse, on July 24, 1978, diagnosed first and 
second degree burns of the left face, left neck, left arm 
and left chest, a corneal burn and pulled muscles in the 
left thoracic spine. He reported that all^of the burns had 
healed and claimant could return to work. Dr'.,. Nesse found 
claimant medically stationary and released him for regular 
work as of July 13, 1978.
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A Determination Order, dated August 18, 1978, awarded 
claimant compensation for temporary total disability from 
June 22, 1978 through July 13, 1978.

On October 20, 1978 Dr. McDaniel reported he had given 
claimant a complete examination. He found the corneas were 
entirely clear with no residual scar on either the cornea or 
the lids. He did find a refractive error and ordered glasses 
for claimant.

jClaimant has a high school education and has worked as 
a bus boy and cannery worker.

Claimant testified he feels an "electrical" pain down 
the lower left part of his back, when he turns or pushes 
objects. He stated the scar tissue is sensitive to the sun 
and the wind and.is tight in the left shoulder area. He 
.feels his left eye is sensitive to wind or foreign objects.
He reports that light blinds his left eye, which causes him 
to close his eye. Claimant also complained of bluriness at 
close distances in the left eye and tenderness 
lids. Since.:..his injury, claimant testified he 
irritated and angered. He is unable to return 
job because of his fear now of fire, sparks and

around the 
becomes easily 
to his former 
burns.

Claimant testified that since his injury he has been 
employed as a fruit packer, fruit picker, truck driver and 
was working for a screen manufacturer at the time of the 
hearing.

The Referee found no medical evidence to establish 
claimant sustained any permanent partial disability as the 
result of the industrial injury. Therefore, he affirmed 
the Determination Order.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concurs with the Ref
eree's conclusions. The claimant has failed to meet his bur
den of proof that he has sustained any permanent disability 
as the result of his June 22, 1978 industrial injury. There 
is no medical evidence which establishes that claimant sus
tained any permanent disability. Therefore, the Board affirms 
the Referee's order.

ORDER
The Referee's order, dated March 12, 1979, is affirmed.
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WCB CASE NO. 79-5789 January 11, 1980

JOHN CONRADI, CLAIMANT •
Joseph Post, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys. 

Order of Dismissal

m

Claimant, by and through his attorney, and the e^mployer, 
by and through its attorney, had entered into a Stipulation 
and Order of Dismissal, dated September 21, 1979, and approved 
by a Referee on October 1, 1979. It provided that claimant 
.was to be paid compensation for temporary total disability 
from September 5, 1979 .until he was determined to be medically 
stationary and provided for an attorney’s fee for claimant's 
attorney. Claimant agreed to withdraw his Request for 
Hearing on a Second Determination Order, dated June 22,
1979. Claimant requested review of the stipulation on 
October 26, 1979.

• The employer, by and through its attorney, on October .
29, 1979 moved the Board for an Order of Dismissal of claim
ant's request for review because the dismissal was effective 
immediately and claimant had no appeal rights from it, thus 
the Board did not have jurisdiction to review this case.

On December 11, 1979 claimant responded to the employer's 
motion. Claimant had obtained additional medical evidence 
he did not have prior to the Referee's approval of the 
Stipulation. This evidence was a report from the Orthopaedic 
Consultants, dated October 30, 1979, which stated claimant 
was not medically stationary from September 8, 1978 to 
September 5, 1979.. Claimant's treating physician had found 
claimant was medically stationary on April 6, 1979, but also 
agreed, on September 19, 1979, claimant was not medically 
stationary on September 5, 1979. Claimant asked for an 
award of additional temporary total disability or a remand 
to the Referee for the receipt of additional evidence on the 
issue of compensation for temporary total disability from 
April 7 to September 5, 1979 which was denied in the Stipula
tion and.Order of Dismissal.

The employer, on December 18, 1979, responded that the 
information could have been obtained prior to the signing cf 
the Stipulation, but was not and asked its motion be granted

The Board, after thoroughly considering all of the 
facts, finds it does not have jurisdiction to proceed to 
review this claim. The stipulation signed by the parties 
disposed of all the issues in this case. Claimant had the 
opportunity to obtain additional information prior to his 
signing the stipulation but did not. No appeal rights exist 
and the Board does not have jurisdiction in this case. 
Therefore, the Board grants the employer's motion.
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ORDER
Claimant's request for review, dated October 26, 1979, 

is dismissed.

WCB CASE NO. 79-1929 January 11, 1980
I4AWRENCE DALY, CLAIMANT 
Alan M. Lee, Claimant's Atty.
Giacomini, Jones & Zamsky,
Employer's Attys.

Request for Review by Employer
Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW
The employer seeks Board review of the Referee's order 

which awarded to claimant compensation equal to 60® for 40% 
loss of use of his left forearm and compensation equal to 
15® for 10% loss of his right forearm. The employer con
tends these awards are excessive.
FACTS

Claimant, a 23-year-old chain puller, sustained a compen
sable injury to both hands and wrists due to the strain of pulling 
on the chain.. This condition'was diagnosed as bilateral carpal 
tunnel syndrome. Dr. Richard Laubengayer performed a synovectomy of both wrists on March 13,; 1978.^ Claimant was released for 
regular work on May 15, 1978 and found medically stationary as 
of May 9, 1978,-‘ Dr. Laubengayer did not■ anticipate any perman- , 
eht disability.

In ' November 1978 Dr, Laubengayer reported the right hand was 
essentially normal. He' found the left hand had some sticking of 
the flexor tendon to the long finger; although thei finger extended 
to the nautral position, it did not hyperextend as the.other fin
gers did. Dr. Laubengayer also found a weakness of grip on the 
left side,' The sensory examination was normal and he found claimant 
was medically stationary.

•'A Detearmination Order, dated January 16, 1979, stated that 
the information before the Workers' Compensation Department was not 
adequate to support a determination,of claimant's permanent partial 
disability and that a determination would be made when adequate 
information had been received. It granted claimant compensation 
for temporary total disability from March 3, '1978 through May 14,
1978. ^
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m A Second Determination Order, dated February 14, 1979 
awarded claimant compensation equal to 9.6° for 5% loss of 
his left hand.

Claimant testified he continua-lly has difficulties with 
both hands. He continues to have a loss of grip strength'in the 
left handl He stated both wrists cramp up and cause him pain just 
above the heel of the hand, on the palm side with any prolonged 
use. He feels he has no strength in his left little finger. 
Claimant.is right-handed and feels he lost a small degree of grip 
strength. His hand also cramps when he writes and frequently 
shakes.

The Referee based on the evidence concluded claimant was 
entitled to an award of compensation equal to 60° for 40% loss of 
use of his left forearm and compensation equal to 15° for 10% 
loss of use of his right forearm.

BOARD ON DE NOVO REVIEW

m

The Board, after de novo review, concurs with the Referee's 
award for the right forearm. However, the Board .finds the award 
for the left forearm is not supported by the evidence and would 
modify that portion of the Referee's order. The Board finds that, 
based on the evidence, claimant is entitled to an award of com
pensation equal to 37.5° for 25% loss of function to his left 
forearm.

ORDER

The Referee's order, dated July 23 , 1979 , is modified,

Claimant is hereby granted an award of compensation equal 
37.5° for 25% loss of function of his left forearm. This is 
in lieu of all prior awards for permanent partial disability for 
loss of function of that forearm.

The remainder of the Referee's order is affirmed.

to

-495-



JOHN W..HASS, CLAIMANT
Charles Paulson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which awarded him compensation equal to 64® for 20% "unscheduled 
-disability-and increased his permanent partial disability 
compensation for loss of the left forearm by 15%. Claimant 
contends he is permanently and totally disabled.
FACTS -

Claimant, a 56-year-old carpenter, sustained an injury 
to his left hand on November- 30, 1973 when he was struck 
with a sledge hammer by a co-worker while holding a stake.
This was diagnosed as a comminuted, probably compound, 
fracture of the fifth metacarpal of the left hand. On 
February 15, 1974 amputation of the fifth ray to level
of the proximal portion of the metacarpal was done.

On February 20, 1974 Dr. Samuel Gill reported that 
claimant continued to'complain of pain in the metacarpal 
phalangeal joint of the small finger which radiated up the . 
arm to the elbow. He reported that claimant's•original 
injury was a massive crushing injury and fracture of the 
fifth metacarpal of the left hand. Dr. Gill found that 
claimant had a severe pain problem with dystrophy.

WCB CASE NO. 78-in,217 January 11, 1980

#
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In April 1974 Dr, Lisac reported that the claimant 
demonstrated the formation of a relatively qood fist but 
lacked a few degrees in motion of all. joints in the injured 
fingers. He reported that claimant still had all the findings 
of reflex sympathetic dystrophy with cool moist sweaty palm 
and shiny skin on the back of the hand which intermittently 
had a bluish discoloration. He reported that claimant was 
an extremely independent individual with a lot of- psychologi
cal overlay and that he would continue to work with- claimant 
to get him to the point of being able to use his hands for 
all types of activities. He released the claimant for 
-regular work as of May 13, 1974. He did not find claimant's 
condition stationary at that point. On August 23, 1974 he 
reported thiat the claimant’s condition was medica.lJ.y statioi'i- 
ary and that claimant had significant permanent partial 
disability relative to the loss of the fifth ray of the left 
hand. He opined that claimant's permanent disabiJ.ity was not 
only due to the loss of the 5th ray but was due to the 
impairment of the remainder of the hand with some sensitivity 
in the scar and permanent loss of motion at the metacarpal 
phalangeal joints and the PIP joints of the fingers as well 
as weakness of grip.

m

A Determination Order, dated September 10, 1974, awarded 
claimant compensation for temporary total disability and 
compensation equal to 37.5® for 25% loss of his left forearm.

On April 11, 1975 Dr. Lisac reported that he had seen 
the claimant on April 8, 1975. Claimant reported that he 
had been totally asymptomatic from the last time he had seen 
him on August 1974 until about two m.onths prior to this 
appointment. Two months prior to this date, claimant had 
had a black and blue nodule appear. Claimant reported he 
developed sensitivity further down the side of the hand in 
.the region of the proximal portion of the scar. Dr. Lisac 
injected the area and reported that claimant improved, 
however, he still continued to report numbness in the ulnar 
finger and sensitivity over the scar. By May. 1975 Dr. Lisac 
reported that the claimant once again was symtpomatic relative 
to the side of the hand. Claimant was reporting a lot of 
pain and tingling with a positive Tinel's sign along the 
scar. Claimant reported the pain was keeping him awake all 
night and causing some cramping in his hand.
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On July 9, 1975 Dr.' Samuel Gill examined the claimant 
and reported that he had continued to experience pain. His 
diagnosis was painful neuroma secondary to the ray amputation. 
By December 1975 Dr. Gill reported that the claimant had had 
episodes of significant increase in his symptoms which he 
felt were on an emotional basis rather than an organic 
problem. He reported that there was no doubt in his mind 
that claimant had an organic disease and a dystrophic type 
hand, but there was no question either that significant 
funcirional overlay clouded this picture. He reported claimant 
was doing carpentry work in heavy construction using the 
•injured hand. The claimant told the doctor he suspected he 
was going to have a great deal of trouble pursuing this type 
.of work. Dr. Gill reported it would bo ndvisable•that 
claimant be considered for lighter type of work.

Claimant was hospitalized in March 1976 with lower 
chest pain and recurrent epigastric pain.

On July 2, 1976 Dr. Morris Button reported’that after 
examining claimant his diagnosis was a crush injury with ray 
amputation left little finger, ulnar nerve neuromas palm 
left hand, and flexion contractures of the left ring finger.
On August 12, 1976 Dr. Button performed an excision of 
multiple digital neuromas left palm and decompression of the 
ulnar nerve.

On January 28, 1977 Dr. Button reported that claimant 
continued to complain-of tenderness in the left hand and 
wrist region and soreness and swelling on the side of the 
left hand. He felt claimant's total impairment of function 
of the left upper extremity findings was 42% and an additional 
13% based on the subjective findincjs, for a total of 55% 
permanent impairment of the upper extremity. Dr. Button 
opined the combined impairment of the left hand was 36% 
which was 32% of the upper extremity.

A Determination Order, dated May 3, 1977, awarded 
claimant additional -compensation for temporary total disabil
ity and compensation equal to 30® for 20% loss of the left 
fo rearm.

On August 11, 1977 Dr. Oren R. Richards reported that 
ie diagnosed claimant as having arteriosclerotic heart 
disease with evidence of past myocardial infarction and 
angina pectoris; hypertensive disease; thoracic radicular
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m

pain; pancreatitis; hiatal hernia; Wil 
residual injury of the hand with causa 
severe reactive depression. He noted 
sive reaction had been present since h 
of claimant in 1972. He opined that c 
reaction had been aggravated and worse 
industrial injury. He also opined tha 
be capable of sustained employment in 
and "this seems to be a progressive•on

lebrands' disease;
Igic syndrome; and 
that claimant's depres- 
is first examination 
laimant's depressive 
ned by claimant's 
t claimant would not 
his present situation 
e" .

In September 1977 claimant began vocational training 
with a goal of being a construction inspector.

A Stipulation, dated March 4, 1978, reopened claimant's 
claim for further medical care and treatment with compensation 
for temporary total disability ns of the date claimant 
entered' Providence Hospital on January 7, 1978 for a shoulder- 
arm syndrome related to his original injury.

On March 9, 1978 a cervical myelogram was performed 
which was normal. Claimant had been hospitalized in December 
1977 for a possible myocardial infarction.

On March 6, 1978 Dr. Curtis Hill reported that claimant 
continued to have complaints of pain in the left arm and 
shoulder. He felt that the claimant certainly had a component 
of pain radiating from his neck into his arms.

On June 1, 1978 claimant entered the Northwest Pain 
Center. Dr. Seres diagnosed a probable recurrent neuromas of 
the left hand, status post-traumatic amputation of the fifth 
digit, conversion reaction suspected and significant depression 
suspected. While at the Center, the staff observed claimant 
and reported that he had questionable motivation. Dr. Seres 
found that psychologically, claimant revealed himself to be 
very emotionally guarded and had many features associated 
with hysterical conversion reaction.

On August 18, 1978 Dr. Frank Kloster, after examining 
claimant, reported that he found substantial functional or 
pathophysiologic overlay in claimant's"condition. Dr.
Kloster reported that claimant did have coronary heart 
disease and did suffer from angina pectoris. Claimant also 
described a pain originating in the left arm with radiation 
upward into the neck and down into the chest which Dr.
Kloster found sounded like a "hand, arm, shoulder" syndrome 
a form of causalgia which was poorly understood.
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On June 22, 1978 claimant's A^ocational rehabilitation 
program was terrninated based on the fact his handicap was 
too severe or there was an unfavorable medical prognosis.
The counselor reported that claimant completed a few building 
inspection classes in the fall of 1977, but had hot been' 
able to attend classes on a steady basis since that time due 
to.medical*, problems. He reported that claimant had been 
admitted to. the Northwest Pain Center on June 6 , 19 78 but 
discharged to intensive care within 24 hours with symptoms 
v4iich appeared to be a heart attack. Claimant indicated he 
felt it would be quite some time before he was able to work 
^d planned, to retire on Social- Security at the age of 62. ,

On December 15, 1978 Dr.■Richards reported that claimant 
was again hospitalized with 'epigastric and left chest pain - 
and also with - intense shoulder-arm pain. He reported that 
claimant's depressive reaction permeated the.entire problem 
cind somatization of his problem undoubtedly occurred. He 
)cnew of no way to separate out claimant ?s various problems.

A Determination Order, dated December 18, 1978, awarded 
claimant additional compensation for temporary total disabil
ity only.

On- March 12 , 1979 Dr,- Kloster, 'after reviewing an 
exercise stress test, opined that the episode of chest pain 
which claimant experienced did not represent myocardial 
ischemia and angina pectoris. It was his opinion that the 
greater medical probability was that claimant's pain was a 
form of icausalgia related to his-left hand'injury with 
varying degrees of radiation up into his arm, shoulder and 
sometimes into' his neck, back dr left chest. Dr. Kloster 
therefore agreed with claimant's treating physician that 
this condition was related to claimant’s hand injury rather 
than his heart condition.

Claimant testified at the hearing that he.continues to 
have pain in his hand. He described His pain as more or 
less constant and occasionally flare up and radiating into 
the shoulder area. He testified that the majority of the 
time his pain was limited to the area between the.hand and 
just above the elbow. Claimant still is able to drive a car 
when he feels like 'it, is able to walk, read and engage in 
other' activities. Claimant has not taken the test, for a 
building inspector and has no plans to do so. Claimant 
testified that he could work as a building inspector if he 
had taken the test. However, because of the pain, he feels 
he would be unable to sit through the entire test,

■ The Referee, after reviewing all of the evidence, 
concluded that claimant was entitled to an additional award 
equal to 22,5° for 15% loss of the left forearm plus an 
award of compensation equal to 64° for 20% unscheduled 
disability for his shoulder injury.

m

#

I
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The Board,’ after de novc review, concurs with the 
Referee's assessment of the loss, of function of the arm.
The Board finds as the Referee did that claimant is not 
permanently and totally disabled. However, based on Dr. 
Kloster's reports relatincj the pain in the shoulder to the 
industrial injury to the hand, the Board finds, based on 
claimant's age, education, experience, and the evidence in 
this case, that he was entitled to a larger award of unsched
uled disability representing his shoulder condition.Therefore, 
•the Board would modify that portion of the Referee’s order 
which awarded claimant compensation equal to 64° for 20% 
.unscheduled disability. The Board finds that claim^mt is 
entitled to an award of compensation equal to 256° for 80% 
unscheduled disability for his left shoulder and neck injury.

ORDER

The Referee's order, dated June 26, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 256° for 80% unscheduled disability for his shoulder- 
neck injury. This award is in lieu of any and all prior 
awards for unscheduled disability.

The remainder of the Referee's order is affirmed.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 
$3,000.

BOARD ON DE NOVO REVIEW

WCB CASE NO. 78-8618 January 11, 1980

ERNEST R, LA FRANCE, CLAIMANT 
Rick W. Roll, Claimant's Atty,
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys, 

Order Denying Request

The Board issued an Order on Review on December 14, 
1979 which granted claimant an award of compensation equal 
to 96° for 30% unscheduled disability for his back injury 
and an award of compensation equal to 15° for 10% unsched
uled disability for the loss of function of his left leg. 
(This was amended by an order, dated January 4, 1980, which 
corrected the award of compensation for the left leg to 
scheduled'disability.)
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On December 2/, 1979 claimant and his attorney requested 
the Board reconsider its order. They felt that the Board's 
award of compensation was inadequate.

The Board, after thoroughly reviewing claimant's request,' 
denies his request for reconsideration. Claimant has failed ■ 
to show sufficient reason for his request. Claimant argues 
he can no longer engage in certain activities. There is no 
indication that such information was not available at the 
time of the hearing. Therefore, the Board must deny claimant's 
request for reconsideration.

IT IS SO ORDERED.

m

WCB CASE NO. 
WCB CASE NO.

78-7772
78-5526

January 11, 1980

ELFORD D. RADKE, CLAIMANT 
Pozzi, Wilson,Atchison, Kahn 

& O'Leary, Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys.

Request for. Review by Claimant

Reviewed by Board Members Phillips and McCallister.
ISSUE 'ON REVIEW

Claimant seeks Board review of the Referee's order 
which affirmed the denials entered by Aetna Casualty and 
Life Company and Insurance Company of North America. Claimant 
contends that his continuing hip and back problems were the 
compensable result of heavy lifting activities carried on in 
his job. He contends that the denial issued by Aetna should 
be reversed and the claim against Aetna for low back and hip 
injuries should be declared compensable and the claim be 
remanded.
FACTS

Claimant, a 46-year-old auditor, alleges that lifting 
boxes of receipt books resulted in his sustaining a compensa
ble injury to his back on or about March 3, 1977,

m
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In May 1977, Dr. Francis B. Schuler reported 

claimant complained, after a lifting episode, of 
difficulty the next morning with his back. Cl.aim 
no radiation of pain, just pain in his back. Cla 
received chiropractic 'treatments for relief of hi 
Dr. Schuler reported that claimant had a total hi 
on the left side performed in 1972. The claimant 
feel that he had any trouble with his left hip. 
his work as auditor required that he lift papers 
and things of that nature which had just recently 
him". Dr. Schuler diagnosed a strain of the lumb 
superimposed on existing degenerative changes whi 
accompanied by some shortening of the left lower 
due to a total hip procedure of an old deformity 
hip, which had now become loose. He reported tha 
was getting some increased shortening with tilt o 
pelvis.

that- the 
having
ant reported 
iman t 
s pain, 
p replacement 
did not 
lie stated 
and records 
"gotten to 

ar spine, 
ch were 
extremity 
of the left 
t c.I.aimant 
f the

On October 14 , 1977 Dr. E. Robert V/ells reported that 
claimant was complaining of inability to stand straight for 
long periods of time without severe hip pain and also night 
pain in the region of the hip. Claimant reported he was 
lifting a box in March 1977 and felt a "snap". He continued 
to work and carry on a full schedule, but felt the amount of 
pain which he was currently having was almost the same as he 
had prior 'to the hip replacement. Dr. Wells diagnosed a 
status post total hip joint replacement on the left with 
loosening of the acetabular component, proximal migration, 
and possible rotary malposition of the female component.

In April 1978 Dr. Wells', in response to a letter from 
Aetna Casualty and Surety Division, reported that claimant 
had experienced a snap in his left hip and Dr. Wells felt 
that that may well have represented the initial loosening of 
the acetabular component and was associated with the back• 
strain at the same time. He felt that from this the loosening 
may havebeen secondary to the industrial lifting injury and 
that this does occur after a total hip replacement. As to 
whether this was industrially related. Dr. Wells felt it was 
highly variable and varied by individual.
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In May 1978» Dr. Schuler responded to a letter from 
Aetna reporting that he had diagnosed a strained back. He 
reported that the back became symptomatic because .of claimant's 
lifting of the boxes. He reported that because claimant-had, ; 
strained his back and had the hip problem which tended to 
keep the back from'straightening out. He felt that the hip problem, other than this, was.related to his industrial' 
injury "only that it was there". He reported that the hip 
problem pre-existed claimant's industrial injury to his 
back. He did not feel that the injury claimant had had 
caused a loosening of the acetabular component, since claimant 
was having trouble with the- hip before the injury. He 
reported that the loosening of the acetabular component was 
one of the complications of a total hip replacement. He 
said the only relationship- the hip had to the back strain 
was that there was a shortening which left a tilt of the 
pelviscausing an imbalance of the muscles in the back 
which would tend to promote a continued backache.;

On May,17, 1978 Aetna denied responsibility for any'
further back, care of claimant, 
report.

This was based on Dr. Schuler's

On June .5, 1978, Dr. Wells reported that it was his. . ' 
belief that the loosening of the'acetabular component' and 
the industrial injury may well be related. • He was .'.unable to 
say this with complete assurance, however. He.felt -that the 
description of the "snap!' or, "pop" which claimant-described, 
with the history of ,good function of his.hip joint, prior to' 
that time and claiman-t' s * difficulty continuously since would 
certainly suggest such a conclusion. . Thereforehe-was 
unable to.agree completely with Dr. Schuler's conclusions..

On April 18, 1979 the Orthopaedic Consultants reported 
that they had-examined the claiman.t. Claimant,' at that time ■ 
was complaining of a .dull, aching sensation in the .left hip. • 
Their diagnosis was a lumbar strain, superimposed upon degenera
tive, disc disease of the lumbar spine and a post-operative 
left total hip arthroplasty: with loosening of.'the acetabular 
component and superior migration, status post-septic left 
hip and hemiatrophy of the left lower extremity. They r
opined -that the claimant's greatest disability. at the present* 
time was secondary' to the failure of his total hip replacement 
and loosening of the acetabular^component.• They felt the’ 
loosening of:this prosthesis was not caused by his occupation, 
indeed there was no specific isolated traumatic event, 
however, the degenerative process may-well have been aggravated 
by claimant's work activities. They opined that the problems- 
of the low back are secondary to the degenerative process 
and the secondary stresses from a disorder in his left' lower i 
extremity. It was their opinion that claimant's condition- 
was medically stationary at that time. They rated the . total , 
loss of function of the low back as related to this injury, 
as minimal and the total-loss of function of the left lower 
extremity due to this injury as mild.
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Claimant also filed a claim for injuries sustained in 
the summers of 1974 and 1975 while moving heavy items to one 
of 'the employer's campgrounds ' On September 11 , 1978 Insur
ance Company of North America denied this claim.

On December 1978 Dr. Schuler reported that since claimant 
had quit heavy lifting and excessive walking the inictration 
in his hip had stopped. Dr. Schuler opined-it may well have 
been that claimant's work could have caused a loosening and'

migration of his total hip. He reported that claimant's 
•back and hip both were feeling better since he had stopped 
lifting. Dr. Schuler was indecisive about whether or not 
claimant's claim was legitimate. He thought it would be 
best to get an independent examiner's opinion before the 
claim was closed.

In April 1979 Dr. Wells reported that claimant's continued 
program of diminished activity avoiding squatting, lifting- 
squatting, bending, and carrying had been successful in 
reducing his problems, although in the future he may require a 
revision procedure. He pointed out that the series of 
events in claimant's case were most unusual. He noted that 
acetabular loosening in the first five years was extremely 
uncommon. He believed that there was a direct relationship 
between this incident and claimant's working requiring 
bending, stooping, lifting and carrying of heavy objects.

Claimant testified at the hearing that he was required 
to lift boxes of receipts which weighed 30-40 pounds apiece 
and move them approximately 10 feet. He stated that up to 
that time of lifting the boxes of receipts he had been 
symptom-free. He stated he thought that it was his back that 
had snapped or popped indicating an area just below the belt 
line on the mid left. He said that he had learned from a 
chiropractor’s x-rays that he had a shortened leg and a hip 
component had loosened. Claimant indicated that in 1976 his 
back had hurt so bad that he couldn't get out of bed and he 
had gone to a chiropractor who took x-rays and then manipulated 
his back. He was told that it would not last because his 
left leg was somewhat shorter than his right. Claimant 
advised his chiropractor that, this was impossible since 
surgery had corrected that problem in 19731 Claimant-then 
called Dr. Smith, the physician who performed the total hip 
replacement, and x-rays were sent to him.

br. Moor, v^ho is in the same office as Dr. Smith, on 
September 20, 1976, reported claimant had "a couple of 
complaints", one of which involved back problems to the 
extent that claimant required chiropractic care. Dr. Moor 
questioned a radiolucent line around the cement of the 
acetabular component.
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The Referee, after reviewinq all the evidence, found 
that claimanL had not made out a claim against Insurance 
Company of North America. He further found that the insurance 
carrier, Aetna, had carried out its responsibility towards #
claimant insofar as continuing responsibility for the back 
condition and any responsibility for the associated hip 
condition as of the day of the denial letter of May 17, ■
1978. -The Referee noted'that INA had provided workers' 
compensation coverage-prior to July 1, 1976 and that since 
that date Aetna had provided insurance coverage. Therefore, 
the Referee affirmed the denials of both insurance carriers.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concurs with the 
conclusions of the Referee. The Beard does not find that 
the claimant's testimony was impeached. . The Board does find 
that the medical evidence in this case does not support 
claimant's contention that the 1977 incident was responsible 
for his left hip condition. Therefore, the claimant has 
failed in his burden of proof that this condition was related 
to the 1977 incident. The Board concludes the Referee's 
order must be affirmed.

ORDER '

The order of the Referee, dated June 21, 1979, is 
affirmed.

#

WCB CASE NO. 77-3978 January 14, 1980

RAY O. DAY, CLAIMANT
A.C. Roll, Claimant's Atty.
SAIF,-Legal Services, Defense Atty.
Order On Remand

On May 4, 1978 the Board entered its Order on F^eview in 
the above entitled matter which affirmed the Referee's order 
dated September 30, 1977. That order awarded claimant 
compensation for permanent and total disability effective 
November 20 , 1976 , less paym.ent made on and after November 
20 ,- 1976 for temporary total disability.

The Fund requested judicial review of the Board's 
order.

#
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On December 11, 1978, the Court of. Appeals reversed the 
Boarrd's order and remianded the matter to the Board tor the 
entry of an order reinstating the Determination Order.

On January 8, 1980 the Board received the Judgment and 
Mandate from the Court of Appeals and, in conformity there
with, issues- the following order.

ORDER

The order of the Workers' Compensation .Board, entered 
May 4, 1978, which affirmed the Referee's order of September 
30, 1977, is reversed.

The Determination Order, dated June 7, .19 77 whicl'i 
awarded claimant com.pensation for tem.porary total disability 
inclusively from 'November 21, 1976 through April 19, 1977 
is reinstated.

WCB CASE NO. 78-4010

M. KELLY ELLENBURG, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

January 14, 1980

Reviewed by Board Members Phillips and McCallister. 

ISSUE ON REVIEW

The State Aiccident Insu3:ance Fund (Fund) seeks Board re
view of the Referee's order which reopened claimant's claim 
and ordered payment of compensation for temporary total dis
ability from April 3, 1978 until claimant was found station
ary; assessed penalties and. attorney fees for the Fund's non
payment of certain medical bills and its defacto denial'Of 
responsibility of certain medical bills. The Fund contends 
it should not be required to pay penalties and attorney fees 
and the attorney's fee awarded by the Referee was excessive. 
It also contends that it did not have to open the claimant's 
claim to commence payment of temporary total disability from 
April 3, 1978 until the claimant was found stationary.

m
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PAC.'TS
Claimant, a 37-year-old clerk, sustained a compensable in- 
to her neck and back on February 10 , 1978 when she slipped 

and fell. Dr. Larry J. Maukonen diagnosed acute flexion ex
tension injury of the neck and a right paraspinal muscle spasm 
secondary to the neck injurym He recommended conservative 
treatment and prescribed mild analgesics and muscle relaxants.

In March 1978 claimant was hospitalized for neck pain and 
stiffness. Dr. John E. Melson examined claimant while hospital 
ized and -reported that after a trial of traction and physical 
therapy tihere was little im.provement. The claimant had been 
scheduled for a myelogram; however, claimant thought she might 
be pregnant so this was postponed.

On March 31, 1978 Dr. Maukonen performed a myelogram which 
was normal. This myelogram was of the upper thoracic lumbar
cind lower thoracic areas

On April 1, 1978 Dr. James T. Barryman reported the claim
ant complained of aching in her back and both lower extremities.
He felt that a venogram was indicated as claimant had an echomotic 
area in the right calf without obvious cause.

Dr. Maukonen, on April 3, 1978, reported that claimant had 
undergone two pregnancy tests performed on March 28, 1978 and 
March 30, 1978, both of which were negative. The venogram done 
on April 1, 1978 was reported to be normal.. Dr. Maukonen opined 
that he did not foresee c.lairaant getting over her pain problem 
and feTt that she would have protracted problems and pain. He 
felt she should not return to any work that required any amount 
of lifting. He felt the claimant's condition should be considered 
stable with the future of chronic intermittent neck problem.. Dr. 
Maukonen opined that claimant could be employed either at a job 
or retrained in one which did not require any lifting with her 
arm or remaining in one position for prolonged periods of time.

m

On April 25, 1978 Dr. Maukonen advised Dr. William Young 
tliat claimant had undergone two pregnancy tests which were neg
ative; however, she had then informed him that the Public Healtli 
Department stated that she was now six to seven weeks pregnant 
which meant that she was supposedly seventeen days pregnant at 
the time of the negative pregnancy test. He asked Dr. Young for 
his opinion and recommendations £iS to treatment.
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On May 4, 197 8 Y)r. Maukonen rejxjrted the claimant had been 
seen on Hay 3 complaining of a very sore neck. Claimant reported 
she was having continual neck pain which had increased since 
learning she was pregnant. She was anxious about possible birth 
defects, the question of a possible abortion and future pregnancy- 
belated tests due to the myelogram. He felt at that time or at 
least until amniocentesis was performed, claimant v/ould not be 
able to work. He reported she was off all medication and using 
only heat and traction with bed rest. He stated:

"Although the pregnancy is obviously not work 
related, the anxiety over possible birth de
fect, in view of the irradiation and medica
tions for evaluation and treatment of her in
jury, is directly related to the injury and I, 
therefore, feel that her visits to Dr. Young, 
amniocentesis, ultrasone, etc., for evaluation 
for possible teratogenic effects and any indi
cated abortion should be covered by SAIF."

A Determination Order, dated May 17, 1978, awarded claim
ant compensation for temporary total disability and compensa
tion equal to 16° for 5% unscheduled disability resulting from 
her neck injury.

On June 14, 1978 Dr. Maukonen advised the Fund that he had 
mistakenly released the claimant to work. He felt that since 
claimant had been taken off all medication, it was not reason
able for her to work at that time.. The claimant could only 
tolerate being out of traction for three to four hours at a 
time. He felt that based on her inability to remain out of 
traction or her inability to tolerate traveling that he had 
been wrong in stating that the claimant could be released for 
work of a limited type. His diagnosis was a cervical strain 
with chronic neck problems. He requested that the claimant be 
given a trial of biofeedback and felt if that failed a trial 
of transcutaneous stimulation might be useful.

On July 10, 1978 Dr. Maukonen requested the claimant be 
allowed funding for attending child birth- classes for learning 
relaxation techniques and stretching exercises. On vJuly 20 
he suggested that claimant undergo psychiatric evaluation for 
continuing chronic pain problems and episodes of excessively 
demanding behavior and anger concerning the evaluation treat
ment and the claim determining process involved in her indus
trial injury .

On August 1, 1978 the State Accident Insurance Fund denied 
responsibility for any tests or treatments .for problems due 
specifically to her preejnancy since the various tests and 
treatments she was given did not arise directly out of her 
February 10, 1978 industrial injury.
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un august £.i, ly/B Mr. Steven Brown, attorney for the Fund, 
advised Dr. Maukonen that certain bills would be paid by the 
Fund as extraordinary obstetrical expenses. He indicated that the 
bill for medical care and treatment for the cervical condition 
would be paid as part of the Fund's obligation for injury-related 
medical care. He further stated it was the Fund’s position that 
they were not obligated to pay for the biofeedback or the child 
birth classes.

m

On November 17, '1978 Dr. Maukonen reported the claimant 
was still not medically stationary and was still unable to work 
because of her persistent neck pain secondary to her chronic 
cervical strain.

Dr. Chester D. Cornog reported in January 1979 that 
claimant had chronic strain of the paraspinous muscles related 
to the February 10, 1978 industrial injury and that the subse
quent pregnancy was unrelated.

Claimant testified at the hearing that she had worked 
until the birth of each of her other seven children.

The Referee concluded the claimant was entitled to tempor
ary total disability compensation from April 3, 1978 until 
she is found to be medically stationary.

Further, the Referee found certain•medical bills had not 
been paid by the Fund. He found that when the myelogram was 
done in May 1978 claimant was pregnant and that various obste
tric tests,were needed to determine if the myelogram or other 
treatment had affected the fetus. Therefore, the Referee or
dered the Fund to reopen the claim as requested by Dr. Maukonen 
and provide claimant with benefits to which she was entitled by 
law; pay to claimant appropriate temporary total disability 
compensation from April 3, 1978 until she became or becomes 
medically stationary; pay all cervical injury-related expenses 
not paid; pay the obstetric expenses alluded to by Mr. Brown's 
letter of August 23, 197 8 ; pay to claimant an'" additional amount 
equal to 25% of the temporary total disability compensation 
cind obstetric billings due not to exceed $300 ; and pay claim
ant's attorney a total fee of $1,000. The Referee also ap
proved the Fund's denial of payment for biofeedback training 
and for childbirth training.

m

The parties .have stipulated at the time of hearing that 
the Fund's refusal to reopen the claim was a de facto denial 
of benefits.
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The Board, after de novo review, concurs with the findings 
of the Referee. The medical evidence in the file indicates 
that the claimant's condition was not stationary as first reported 
by Dr. Maukinen in April 1978 and was not stationary at the time 
of hearing. Therefore, the Referee was correct in ordering the 
reopening of the claim for payment of compensation and other 
benefits at that time. The Beard finds, as did the Referee, that 
the Fund's failure to reopen the claim after being advised of 
Dr. Maukonen's mistake was unreasonable as was its refusal to 
pay for certain medical treatment and tests as required due to 
claimant's myelogram and treatment prior to the time it was found 
;that she was pregnant to justify a penalty. The Board concurs 
with the Referee's ordering the Fund to pay for the medical 
expenses as set forth in Mr. Brown's August 23, 1978 letter.

board on de novo review

The Board does not find that the attorney's fee awarded 
in this instance was excessive.
ORDER

. The order of the Referee, dated March 13, 1979, is af- 
f i rmed.

Claimant's attorney is hereby granted a reasonable attor- 
ney's fee for his services in connection with this Board re- 
view in the amount of $250, payable by the Fund.

WCB CASE NO. 79-1808 January 14, 1980
LYNN W. FLETCHER, CLAIMANT ,
Samuel A. Hall, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips. 
ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which ordered it to pay to 
Pacific Motor Trucking Company (PMT) $1,000 as and for a 
reasonable attorney's fee for its failure to comply with a 
Referee's order, dated December 27, 1978, ordering it to 
repay PMT such sums as PMT had paid to claimant pursuant to 
•an order designating it paying agent, dated September 5, 
1978. The Fund contended the Referee exceeded his jurisdic
tion and it did not have to comply with the Referee's order 
pending appeal.
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FACTS
Claimant suffered a compensable injury to his back in 

December 1972 while employed by PMT. Claimant subsequently 
obtained other employment, but as of January 11, 1978, he 
could not continue to work due to increasing back pain. 
Claimant was then employed by Betty,’s Bookkeeping Service, a 
contributing employer, represented by the Fund. Claims were 
filed with both employers. PMT denied claimant's aggravation 
claim alleging he had sustained a new injury. The Fund 
denied claimant's new injury claim, alleging he had suffered 
^ aggravation of the 1972 injury. An order designating PMT 
as the paying agent pending a hearing pursuant to ORS 656.307 
was entered on September 5, 1978.

A hearing was held and the Referee issued an Opinion 
and Order, dated December 27, 1978, finding claimant had 
sustained a new injury. He ordered the Fund to accept 
claimant's claim and further ordered the Fund to repay PMT 
those sums it had paid pursuant to the order designating it 
as the paying agent. This order has been appealed to the 
Board.

It was stipulated that the Fund has not paid anything 
to PMT pursuant to the Opinion and Order, dated December 27,
1978.

The Referee found that the Fund had failed to comply 
with the Opinion and Order issued December 27, 1978 and 
entitled PMT to a reasonable attorney's fee in the sum of 
$1,000.
BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's 
award of an attorney fee to PMT. It is not within the power 
of either the Board or a Referee to direct adjustments under 
an order designating a paying agent. The Workers’ Compensa
tion Department has that exclusive authority. The Board or 
a Referee does have the power to decide which party is 
responsible for the payment of compensation and other benefits 
The Board finds that ORS 656.283 does not apply in situations 
where the dispute'is between two insurance carriers. Further, 
the Board finds that ORS 656.313, which provides that an 
appeal by an employer or the Fund does not stay compensation, 
applies directly and only to claimants and not to situations 
where two carriers are involved, in such cases as is present 
here. Therefore, the Board reverses the Referee's order.
ORDER

The Referee's order, dated July 26, 1979, is reversed.
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WCB CASE NO. 79-278 January 14, 1980
EDNA L. FOX, CLAIMANT
Pozzi, Wilson, Atchison, Kahn,

& O’Leary, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.
■ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order v/hich awarded claimant compensa
tion equal to 208° for 65% unscheduled disability for her 
low back injury. The Fund contends this award is excessive.
FACTS

Claimant, a 63-year-old linen maid, sustained a compen
sable injury to her back on September 16, 1977 while lifting 
a bundle of sheets.

Dr. George Maskell, in October 1977, reported that x- 
rays revealed generalized osteoporosis and degenerative 
arthritis aggravated by trauma. He diagnosed claimant's 
injury as a lumbosacral strain.

Claimant was released for modified work' and found 
medically stationary by Dr. Maskell on November 29, 1977.

A Determination Order, dated February 21, 1978, awarded 
claimant compensation for temporary total disability only.

On March 24, 1978 Dr. Winfred Clarke reported he had 
examined claimant and diagnosed:

"(1) I think she has signs and symptoms of nerve 
irritation, probably a disc rupture and very pro
bably L5-S1 on the right, and there is marked 
narrowing of this interspace on X-ray.
"(2) She also has the chancjes that are present up 
in the dorsolumbar area . . . and the relation
ship of 'this to her injury I think we will have 
to ascertain better when we compare the films . . .
"(3) She does have an ankylosing spondylitis that 
I think preexisted her trauma and is giving her no 
distress"-.

Dr. Clarke felt that if claimant did not improve, he would 
have to hospitalize her.

-513-



In May 1978, Dr. Clarke opined that claimant had either 
an ankylosing spondylitis or a Marie-Strumpell disease of 
the joints of her mid-back. He did not find this related to 
her back injury. He referred claimant to the William Callahan 
Center.

In July 1978 Dr. Clarke reported that claimant had gone 
to the Callahan Center, but her back got worse and she was 
told to go home. He indicated claimant did not intend to 
return to the Center. Dr. Clarke felt the claim could be 
closed.

y
On October 19, 1978 the Orthopaedic Consultants, after 

-examining claimant, diagnosed chronic lumbosacral sprain 
superimposed upon a moderately severe degenerative arthritis 
of the dorsal and lumbar spine and pre-existing rheumatoid 
arthritis of the spine. They opined claimant was stationary 
and could not return to her sam.e occupation, but was capable 
of sedentary work. They rated the total loss of function of 
the back due to this injury at the lower limit of mildly 
moderate.

A Determination Order, dated November 17, 1978, awarded 
claimant additional compensation for temporary total disabil
ity and compensation equal to 80° for 25% unscheduled disabil
ity resulting from her low back injury.

In December 1978, Dr. Clarke reported claimant complained 
she was unable to walk as much in the past 4-6 weeks and had 
more pain than she did before. She also told Dr. Clarke she 
couldn't work or do her housework and occasionally developed 
right leg pain.

m

Claimant has an eighth grade education and has worked 
in housekeeping, managing small motels and sales. Claimant 
testified she returned'to work after she was released by Dr. 
Maskell, but had too much pain and quit. She has not sought 
any other employment because she feels she has too much pain 
to work. Claimant draws Social Security benefits.

The Referee found claimant had suffered a chronic 
lumbosacral strain superimposed on severe degenerative 
arthritis. He concluded that, based on the evidence in this 
case, claimant was entitled to a greater award and, therefore, 
granted claimant an award of compensation equal to 208° for 
65% unscheduled disability for her low back injury. This 
was in lieu of the award granted by‘the Determination Order, 
dated November 17, 1978.
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The Board, after de novo review, reaches a different 
conclusion than the Referee did in this case. The Board 
finds claimant has failed to cooperate in the rehabilitation 
effort and specifically failed to work with the personnel at 
the Callahan Center. Further, the Board finds the weight of 
the'evidence does not establish that claimant's Warie- 
Strumpell disease is related to her industrial injury. 
Claimant's industrial injury was a lumbosacral strain and 
the arthritic condition is in the dorsal area.

Further, the Board finds claimant has not shown she is 
motivated to return or to attempt to return to work. The 
Orthopaedic Consultants, the only medical personnel, to rate 
impairment, found a total loss of function of claimant's 
back due to this injury at the lower limit of mildly moderate 
They opined claimant v/as capable of sedentary work.

Therefore, the Board concludes the award made by the 
Referee should be modified. The Board, based on all of the 
evidence, finds that claimant is entitled to an award of 
compensation equal to 160° for 50% unscheduled disability 
for her back injury.

BOARD ON DE NOVO REVIEW

m
ORDER

The Referee's order, dated June 25, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 160° for 50% unscheduled disability for her low. 
back injury. This award is in lieu of the award for unscheduled 
disability granted by the Referee's order which, in all 
other respects, is affirmed.

m
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WCB CASE NO. 78-8490 January 14, 1980
CHARLES R. JOHNSON, CLAIMANT 
Fitzwater & Fitzwater, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Order of Dismissal

m

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been 
withdrawn.

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is, hereby dismissed and the order 
of the Referee is final by operation of law.

CLAIM NO. C604-13464 January 14, 1980
PATRICIA ENGLISH KEZAR, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order

On May 25, 1979 the Board issued an Own Motion Order 
setting aside an Own Motion Determination of February 2,
1979; it remanded the claim to the carrier to be accepted 
and for payment of compensation as provided by law, com
mencing on December 27, 1978 (the date Doctor Hauge first 
examined claimant) and continue until the claim was closed 
pursuant to ORS 656.278; allowed an offset of payments made 
under the Own Motion Determination against temporary total 
disability ordered by the May 1979 order; and granted claim
ant's attorney a fee. The carrier did not resist Dr. Hauge's 
request for surgery to be performed on the right buttock.

On December 28, 1979 the carrier, by and through its 
attorney, forwarded to the Board a report from Dr. Christopher 
Hauge. Dr. Hauge reported that he performed surgery on the 
claimant for a revision of the right buttock deformity on 
June 4, 1979. He felt claimant was disabled from June 4,
1979 to September 4, 1979.
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The Board, after reviewing this evidence, concludes its 
May 25, 1979 order was in error. Claimant is entitled to an 
award of compensation for temporary total disability from 
June 4, 1979 through September 4, 1979 and not from December 
27, 1978 and the claim shall remain open until closure under 
ORS 656.278. Therefore, the Board would modify its May 25,
1979 Own Motion Order and grant claimant compensation for 
temporary total disability from June 4, 1979 through September 
4, 1979 and the claim shall remain open until closure under 
ORS 656.278.

IT IS SO ORDERED.

WCB CASE NO. 78-6416 January 14, 1980

JEAN LARRANAGA, CLAIMANT 
Michael S. Fryar, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer’s Attys.

Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips. 

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which affirmed the employer's partial denial of claimant's 
claim for injuries, namely, dizziness and headaches allegedly 
caused by claimant being struck in the eye by a piece of 
chalk on November 30, 1977. Claimant contends the Referee's 
order affirming the partial denial was in error.

FACTS

Claimant, a 36-year-old loom operator, was struck In 
the eye by a piece of marking chalk thrown at him by another 
employee on November 30, 1977. This injury was diagnosed as 
a hyphome, contusion of the left eye.

On January 24, 1978 Dr. John L. Wobig reported that 
claimant's visual acuity was 20/60 in the left eye. He 
found that intraocular pressure was within the normal range 
and that he was taking claimant off all of his medications.
He planned to release claimant to return to light work as of 
March 1, 1978. He further reported that claimant had a 
sublaxated lens and a cataract which was developing and 
would require at some later date corrective measures.
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On March 2, 1978 Dr, Trenton Spolar reported that the 
claimant had persistent pain on his left side. Claimant 
also was reporting headaches ,and decreased visual field as 
well as complaints of dizziness.

m

On April 6, 1978 Dr. J. Bruce Bell reported that he had 
examined the claimant and found some cervical osteoarthritis 
which may be contributing to claimant's problem. However, 
he viewed this as basically a visual balance organ disturbance. 
Later he reported he felt this was probably related to 
claimant's original industrial injury. Dr. Bell reported 
that claimant, subsequent to his industrial injury, has 
developed a traumatic cataract. Claimant also was complaining 
of dizziness which created trouble for him driving a car.
Dr. Bell said that claimant reported feeling a whirling 
sensation, increased sickness of his stomach and blurring of 
vision since this had occurred. Claimant also reported 
headaches which would last anywhere from two to three hours. 
Claimant said his main problem was his difficulty with 
driving secondary to both the dizziness and the visual 
difficulty. Dr, Bell reported that he had seen claimant in 
1975 for an episode of dizziness. His diagnosis was dizziness 
of an unknown etiology.

On June 13, 1978 Dr. Sam L. Meyer reported that claimant's 
current diagnosis was a dislocated left lens with early 
cataract formation and with, left inferior angle recession 
and a partially paralytic pupil on the left. He felt that 
claimant would eventually have to have his cataract removed.
He reported that at the current time claimant was not medically 
stationary. Dr. Meyer did not feel that the problem with 
dizziness or headaches was related to his left eye condition.
He thought claimant could be released for work at this time in 
work that didn't require good stereoscopic vision, because 
claimant had good vision only out of one eye.

On July 7, 1978 Dr. Bell reported that after extensive 
s.tudies had been performed it was his feeling, since he 
could find no other etiology for the headaches and dizziness, ' 
that they were partially related to the industrial injury 
and probably the fact that he could not use his eyes appro
priately was responsible for the particular sensation that 
claimant had.

On July 24, 1978 Dr. Wobig concurred with the report of 
Dr. Meyer. He especially concurred that since claimant had 
one good eye on the uninvolved side, he could do work that 
did not require depth perception or stereoscopic vision.
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On September 21, 1978 Dr. Robert Faust reported t:hat 
the history, Icick of physical findings and ENG fiiidin'js v/eire 
strongly suggestive of benign paroxysmal positional vertigo. 
He felt that the time of the onset of this condition was 
suggestive of some causal relationship to claimant's injury; 
however, it was difficult to relate the pathology to such an 
injury. It was his opinion that it was possible that claim
ant's vertigo may be secondary to his disturbed vision.

On November 7, 1978 Dr. Paul E. Schroder reported that 
in his opinion claimant’s benign positional vertigo was 
related to his eye injury of November 30, 1977. This is 
.based on claimant's relating the onset of his dizziness to 
the time of his incident. Dr. Schroder reported that benign 
positional vertigo was often related to blunt head trauma. 
Claimant's history, as given to Dr. Schroder, was that he 
was struck in the eye by a piece of chalk which, in Dr. 
Schroder's.opinion, produced only a mild blow to the head; 
however, claimant related that he fell to the floor at this 
time and was momentarily dazed. Claimant reported he did 
not recall if he had struck his head on the floor and in Dr. 
Schroder's opinion this was a definite possibility from his 
description of the incident.

On August 7, 1978 the employer's insurance carrieu: 
denied any responsibility for claimant's current complaints 
of headaches and dizziness. This was based on their evalua
tion that the preponderance of the medical evidence received 
indicated that these complaints were not causally related to 
his eye injury that claimant had suffered on Novenber 30,
1977.

Dr. Bell, in his deposition, reported that he had 
examined claimant in 1975 and at that time claimant was 
having some nervousness and dizziness. Claimant also reported 
periods of times when he was nervous, upset, dizzy and 
lightheaded. It was Dr. Bell's opinion that the primary 
cause of the claimant's problems at that time was anxiety.
Dr. Bell reported he next saw claimant in March 1978 and 
claimant gave him a history of being struck with a piece 
of chalk in the eye and being knocked unconscious, having 
a lot of pain in the eye and sibsequently developing a trau
matic cataract in the eye that was struck. Claimant reported 
he developed dizziness which was severe and which created 
trouble in driving a car and was characterized by a whirl
ing sensation, sickness of his stomach, blurring of vision 
and headaches. It was Dr. Bell's opinion that the cause'of 
dizziness for which he .treated claimant in 1978 was the ac
cident that he had suffered. On cross-examination, Dr. Bell
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stated that in 1975 he had reported that the claimant (iave 
a history of periods of time when he would get quite nervous 
and upset, dizzy and lightheaded over the last five years.
It was Dr. Bell's opinion that this condition was caused • 
by anxiety, tension and nervousness. The doctor admitted' 
that on January 12, 1976 he reported to Dr. Dowd that he 
suspected that claimant may have some sort of damage to his 
balance organ that was permanent. Dr. Bell reported that 
the history given to him by the cl.aimant for the 1977 injury 
did not involve any blunt-head trauma or a history of un
consciousness caused by head trauma and that the only report 
he had was of claimant being struck in the eye by a piece 
of chalk. He agreed that it v;as possible that claimant's 
dizziness could be the same type of dizziness which was 
caused by the anxiety claimant had previously. Dr. Bell 
stated, having no objective evidence to support his conclu
sion, that the dizziness and vertigo could be caused by 
anxiety, arthritis, some type of l.abyrith problem, inabil
ity to use his eyes properly or any one of many things. He 
further admitted that the lightheadedness and vertigo could 
equally be caused on an anxiety basis as the eye injury 
sustained by the claimant based upon objective physical find
ings.

Claimant testified at the hearing that he had no prior 
problems with any dizziness. •

The Referee, after reviewing all the evidence, concluded 
that claimant had not met his burden of proof and, therefore, 
approved the employer's partial denial.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concurs with the i^^ef- 
eree's findings. The preponderance of the medical evidence 
indicates claimant's condition of dizziness and vertifio was 
not related to his industrial injury of November 30, 1977. 
This is based on the fact there is no evidence of any blunt- 
head trauma or any evidence of any head trauma at all. Drs. 
Myer and'Wobig both find there is no relationship between the 
claimant's headaches, dizziness, vertigo and his industrial 
injury. Therefore, the Board affirms the partial denial as 
issued by the carrier.

9RDER ^

The order of the Referee, dated June 20, 1979, is af
firmed.

%
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WCB CASE NO. 78-3680

A. B. McMANUS, CLAIMANT 
Enunons, Kyle, Kropp & Kryger, 
Claimant's Attys,

SAIF, Legal Services, Defense Atty.
RQQUQEt for Review by the 5MF

January 14, 1980

Reviewed by Board Members Phillips and McCallister. 

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks I3oard 
review of the Referee's order which granted claimant an 
award of permanent total disability. The Fund contends this 
award is excessive.

FACTS

Claimant,.a 49-year-old spinner, alleged that in January 
1975 while lifting 30-pound spools of wool on his shoulders 
he developed headaches and tenderness in the cervical spine. 
Dr. Larry Bassinger diagnosed left serous otitis, headaches 
cause unknown, occipital neuralgia, and cervical nerve root 
syndrome.

In January 1975 Dr. George Throop opined that claimant 
v;as suffering predominantly sinus type headaches with second
ary m.uscle contraction type headaches.

Claimant was hospitalized by Dr. Bassinger in February 
1975 with a history of having left frontal and mid subocci- 
pital headaches for four weeks. Dr. Bassinger's final 
diagnosis was vascular, migraine type, headache involving 
the left frontal area, superficial varicosities of the 
greater saphenous vein bilaterally, and phlebitis of the 
left greater saphenous vein.

On March 26, 1975 Dr. Throop stated he found no permanent 
neurological defects in the tesus or examinations he had 
done so far.

On March 28, 1975 Dr. Bassinger reported he,felt that 
claimant's job did contribute to the nerve roots stretch 
injury of Cl-2 on the left which in turn contributed to 
claimant's vascular headaches.

On April 28, 1975 Dr. George Harwood, the medical 
consultant for the Fund, opined that the cervical strain did 
not have a connection with the claimant's headaches. He 
agreed with Dr. Throop that his condition was probably a 
sinus headache or vascular migraine headache.
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On May 5, 1975 the Fund denied claimant's claim for a
cervical strain.

On May 5, 1975 Dr. Throop reported that he felt claimant 
had suffered acute cervical sprain or strain and that his 
continuing prolonged convalescence had more of a functional 
rather than an organic cause.

On June 2, 1975 Dr. Throop diagnosed a muscle contraction 
headache caused by numerous things, including cervical 
strain caused by claimant’s heavy lifting at work. He 
suggested the underlying initial cause of claimant's condition 
was a cervical spine strain that had been aggravated by an 
underlying emotional or psychological stress.

In June 1975 Dr. J. Mark Ackerman, a psychologist, 
concluded claimant was suffering from an anxiety reaction 
with marked psychophysiological and depr^ggivS SynptOniS.
Claimant reported the onset of this coincided with his 
employment at the woolen mill and the gradual onset was not 
related to any emotional trauma which Dr. Ackerman was aware 
of. It is his opinion that the claimant's work was a material 
contributing or aggravation factor in his psychological 
disability.

On June 19, 1975 Dr. Bassinger indicated that based 
upon a reasonable medical probability that claimant's chronic 
headaches and neck pain with the accompanying marked functional 
and.psychological overlay had been contributed to by the 
injury in January 1975.

An Opinion and Order, issued on January 5, 1976, remanded 
claimant's claim for his head and neck condition as well as 
his psychological condition to the State Accident Insurance 
Fund for acceptance and payment of compensation. This was 
affirmed by the Board.

On April 27, 1976 Dr. Ackerman reported that claimant 
had been referred for a vocational rehabilitation program. 
Claimant believed this would be for engine tune-up training, 
however', it turned out to be for general mechanics involving 
removing and replacing transmissions. Claimant said he was 
unable to do the lifting and bending necessary in this job 
and soon discontinued the work. In the spring claimant had 
enrolled in a community college, however, because he had 
only a seventh grade- education, was having difficulty v/ith 
his studies. Dr. Ackerman considered the claimant still to 
be mildly depressed and suffering from an anxiety reaction 
of mild proportions and suspected a continuation of psychophysio
logical difficulties from which he formerly suffered. He 
considered claimant to be psychologically stationary at that 
time and saw no need for future appointments.
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In May of 197-6 Dr. Throop reported that the cla.i.mant 
was complaining of pain in all extrerniities and all joints of' 
his body except the left leg. It was his opinion that 
claimant suffered from a psychiatric condition.

In' September 1976 Dr. Ackerman reported the claimant 
needed supportive counseling. Since claimant’s condition 
had worsened and was not stationary, he requested the Fund 
reopen the claimant's claim for treatment.

In June 1976 claimant was seen in the emergency room 
for chest pain resulting from hyperventilation and anxiety.
Dr. Bassinger reported that the anxiety was due to claimant's 

.involvment in finals at the community co.liege and his poor 
grades. He felt this anxiety was not directly related to 
the industrial injury. Dr. Ackerman disagreed and opined 
that the axiety attack was a direct sequel of his industrial 
in j ury.

A Determination Order, dated November. 18, 1976 , ordered 
claimant compensation for temporary total disability and 
also awarded claimant compensation for unscheduled permanent 
total dis.ability effective November 4, 1976. This order was 
set aside by the Second Determination Order of November 29, 
1976 because claimant was not medically stationary.

Dr. Ackerman, on December 9, 1976, found the claimant 
stationary.

On January 24, 19 77 Dr. .Julia Perkins, a psychologist, 
diagnosed a neurotic depressive reaction. She felt claimant 
should be viewed as unemployable at that time largely due to 
personality characteristics and a suspected lack of motivation 
for returning to work, along v;ith other problems. It was 
her impression that claimant would not return to work. Dr. 
Perkins opined that to a moderate 'degree the emotional upset 
related to personality characteristics existing before his 
injury.

In January 1977 the Orthopaedic Consultants diagnosed 
drug intoxication by history, diffuse arthralgia and myalgia 
not interrelated, reactive depression probably seconcJary to 
the athralgia and myalgia, headaches, tension variety probably 
secondary to the arthralgia, myalgia and obesity. It was 
their opinion that any injury related problem was stationary 
and no further treatment was indicated. They .found that the 
arthralgia and myalgia were not injury related. They could 
not find any residual problems in claimant's neck, back or 
extremities that were injury related. They recognized that 
claim.ant had noninjury related conditions which made it 
unlikely that he would work at that time. The Orthopaedic 
Consultants indicated claimant should have a psychiatric 
examination to determine if he had any psychiatric disability 
due to this injury.
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On May 23, 1978 Dr. Marion Maltby, a psychiatrist, 
diagnosed a conversion {ccmpensation) neurosis. He found 
there was also some depression present. It was his opinion 
that the conversion (pain) symptoms were not related to his 
work, rather to his need to be disabled as a way of coping 
with life. ■ . '

On August 15, 1977 Dr. Peter Winters diagnosed severe 
hypocondriacal neurosis with secondary depression, in regres
sion, which was not responding to past and present therapy.
He felt that claimant should be returned to farm.work since 
claimant was quite capable of operating tractors and produce 
trucks. He did not feel that it was in claimant's best 
interest if others concurred with claimant's impression‘that 
he was truly physically disabled.

On December 12, 1977 Dr. Guy Parvaresh, a psychiatrist, 
opined that claimant presented clinical signs and symptoms 
of chronic neurosis, best characterized as hypochondriotis.
He did not feel the claimant was in need of psychiatric

care. Dr. Parvaresh felt it would not be reasonable to 
assume responsibility for claimant's psychiatrical problems 
since by history and the nature of the illness, it could not 
conceivably be attributed to his job.

A Determination Order, dated May 8, 1978, awarded 
claimant compensation for temporary total disability from 
May 5, 1975 through February 9, 1978, less time worked.

On May 31, 1978 Dr. Cherry reported that claimant was 
unable to work. Claimant, in July 1978, underwent a myelogram 
which was normal.

On August 21, 1978 Dr. Cherry stated that claimant was 
totally and permanently disabled.

On September 21, 1978 Dr. Ackerman stated he agreed 
with Dr. Winters' report totally with the exception .that he 
felt claimant could not return to farm work or any work. He 
felt that claimant was severely disabled.

On November 30, 1978 Mr. Adoph, Vocational Consultant, 
opined that claimant was "unemployable and probably untrain- 
able in work that he otherwise was capable of performing 
which existed in significant numbers locally".

%

m
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Claimant and his wife testified that at the time of the 
hearing they currently managed a nine-unit motel complex and 
began doing this'in February of 1978. They.are paid $400 
dollars a month plus free living accomodations.' Claimant 
testified that he only works at the motel two hours a day.
He says he aids his wife in making and stripping the beds 
and does minor repairs and vacuums occasionally. Claimant 
testified that he and his wife were trying to find a larger 
unit to manage. Claimant stated he has difficulty driving 
from Albany to Portland and has to stop once or twice. 
However, claimant also testified that he and his wife have 
driven non-stop to Reno on four occasions since 1975. He 
reported he has also driven to Oklahoma in three days and 
•driven back in three days v;ithout any problems. Claimant 
testified he has not sought any other employment. CJ.aimant 
has a .seventh grade education.

Claimant's wife testified that claimant does even more 
things in the motel like mowing the yard and helping with 
the laundry.

Movies were introduced at the hearing and show claimant 
doing more work at the motel than he testified he was capable 
of.

The transcript from the prior hearing reveaLs that 
claimant had had headaches for a ten to twelve year period

Claimant occasionally left work 
that hearing claimant testified 
at night when he wasn't even 
that these were less frequent at 

the time of the first hearing coming only about twice a week 
for about two hours. Claimant also advised Dr. Ackerman 
that he had no family problems or emotional complaints when 
in fact the evidence indicates that since 1970 claimant had 
an ongoing, progressive emotional problem which had been 
slowly becoming worse. He was involved in a domestic problem 
which eventually ended in divorce. In addition to this, his 
brother was severely disabled and living with him up until 
1974 when he was committed to a mental hospital and his two 
closest sisters had heart attacks.

The Referee found claimant was credible and that the ' 
films did not impeach him. Based on all the medical evidence 
he found that claimant was permanently and totally disabled.

before he filed this claim, 
due to these headaches. At 
that he often got headaches 
working. He testified also
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's 
order. The medical evidence in the record indicates that 
the psychiatric condition is not permanent. There is no 
proof of an ongoincj disability due to claimant's injury.
The Board finds that the opinions of the psychiatrists, Drs. 
Parvaresh, Maltby and Winters are more persuasive in this 
matter than those of Dr. Ackerman. However, based on the 
orthopedic and neuroloqical findinqs of Drs. Throop and 
Bassinger, the Board finds that claimant is unable to return 
to his former job. This disability, along with claimant's 
age, education, prior work experience, and-other factors, 
leads the Board to conclude that claimant is entitled to an 

‘award equal to 96° for 30% unscheduled disability for his 
loss of wage earning capacity due to his injury in January 
1975.

ORDER

The Referee's order, dated July 16, 1979, is modified.

Claimant is hereby granted an award of compensation for 
his neck injury equal to 96° for 30% unscheduled disnbij.ity. 
This award is, in lieu of the award granted by the Referee's 
order which, in all other respects, is affirmed.

January 14, 1980WCB CASE NO. 78-9027

LAURENA F. OWNBY, CLAIMANT 
John L. Hilts, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

On December 27, 1979 the State Accident Insurance Fund 
(Fund) requested Board' review of the Referee's order entered 
on November 30, 1979. The request was postmarked December 28 
and received by the Board on December 31.

It has been brought to the Board's attention that Referee 
Danner reopened this case on December 27, 1979 and, therefore, 
the Fund's request for Board review is moot. The Fund asked 
that'its request be cancelled.

ORDER

The request for review entered by the Fund on December 
27, 1979 is hereby dismissed.
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WCB CASE NO. ^ 7 :-5535 January 14, 1980

KATIE M. WARE, CLAIMANT
Merten & SalLveit, claimant's Attys.
William Replogle, Employer's Atty.
Order of Dismissal

A request for review, having been duly filed v;ith the 
Workers' Compensation Board in the above enticed matter 
by the employer, and said request for review now having been 
withdrawn,

IT IS THEREFORE ORDERED that the request for roviev; 
'now pending before the Board is hereby dismissed and the 
of the Referee is final by operation of law.

G i: d c:

SAIF CLAIM NO. ZC 251934 January 15, 1980

JAMES COLLIER, CLAIMANT
SAIF, -Legal Services, Defense Atty.
Amended Own Motion Order • '

On July 6, 1979 the Board issued an Own Motion Order 
remanding claimant's claim for his June 23, 1970 injury to 
the State Accident Insurance Fund (Fund) for acceptance and 
payment of compensation commencing on May 25, 1979 and until 
the claim was closed pursuant to ORS 656.278 less tim.c- 
worked.. Subsequently, on July 30, 1979, Dr. William Klass ■ 
indicated he authorized time loss from May 2, 1979. This 
information was provided to the Fund who did not oppose 
commencing compensation for temporary total disability as of 
May 2, 1979.

Therefore, the Board amends its earlier order to reflect 
this change.

ORDER

The Board's Own Motion Order, dated July 6, 1979, which 
reads "commencing on May 25, 1979", is amended to read 
"commencing on May 2,. 1979".
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WCB CASE NO. 78-6348 January 17, 1980

DICK BABCOCK, CLAIMANT 
Malagon & Yates, Claimant's Atty. 
Velure & Heysell, Employer's Attys. 
Order Denying Motion

An Opinion and Order was issued in the above entitled 
case on September 18, 1979, .On October 1, 1979 United 
Pacific/Reliance Insurance Company (United) requested review 
of this Opinion and Order. United, on December 5, 1979, 
moved the Board to accept an operation report dated December 
5, 1979 because it was not available at the time of the 
hearing.

The State■Accident Insurance Fund (Fund), on January 7, 
1980, advised the Board it objected to the Board accepting 
the report.

The Board, after thoroughly considering the motion, • 
would deny it. The Board will not consider evidence that 
was not part of the record at the time of the hearing unless 
there is an agreement between the parties that it can. The 
appeal in this case was not based on the December 5, 1979 
report, but on the record as it existed at the time of the 
hearing. Therefore, the Board would deny United Pacific/ 
Reliance Insurance Company's motion.

The briefing schedule is modified and the Fund is given 
20 days from' the date of this order to file its brief and 
United is given 10 days' after that to file its reply, if 
any. In any event, all briefs are due no later than 30 days 
from the' date of .this order.

ORDER

The motion submitted by United Pacific/Reliance Insurance 
Company is ■ hereby denied.
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WCB CASE NO. 
WCB CASE NO.

79-4497
79-6913

January 17, 1980

HAROLD BUCHMAN, CLAIMANT
Bruun, Green & Caruso, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Order Denying Motion

An order designating paying agent was entered on August 
1, 1979 designating Employee Benefits Insurance (EBI) as the 
paying agent pending a hearing. Both EBI and the State 
Accident Insurance Fund (Fund) had denied responsibility for 
-.claimant's, condition.

■ An Opinion and Order, dated October 26-, 1979 , affirmed 
the Fund's denial and remanded the claim to EBI for accef)- 
tance and payment of compensation. EBI appealed this order 
on November 2, 1979 and served copies on the claimant and 
his attorney, EBI and the employer. Greenwood Inn. On 
November 13, 1979 the Board advised claimant, the Fund, and 
Greenwood Inn it had received a request for review. On 
December 18, 1979 a letter setting forth a briefing schedule 
was mailed to the attorney for the Fund and Greenwood Inn.

The Fund, on December 27, 1979, moved the Board for an 
order dismissing the request for review based on the failure 
of the appellant to mail it a copy of the request for review.

EBI and Greenwood Inn responded on January 3, i960 that 
they had preserved their appeal rights against claimant.
They argued that in cases where two employers are contesting 
responsibility for claimant's condition, and one employer is 
found responsible and appeals, the other employer was automatically 
a party to the appeal by virtue of an order issued pursuant 
to ORS 656.307. Further, they argued, the Fund had actual 
notice of the appeal by virtue of the correspondence addressed 
to it by the Board within 30 days of the Referee's order as 
required by statute.

The Board, after thoroughly considering all of the 
evidence and the arguments of the parties, denies the Fund's 
motion to dismiss for the reasons set forth by EBI and 
Greenwood Inn.

ORDER

The Fund's motion to dismiss the request for review in 
the above entitled case is denied.
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JOHN BOGLE, CLAIMANT
Olson, Hittle, Gardner & Evans,
Claimant’s Attys.

G. Howard Cliff, Employer's Atty,
Request for Review by Claimant

-•^ Reviewed by Board Members Wilson and Phillips,

ISSUE ON REVIEW

Claimant seeks Board review oC the Referee's order- 
•which qranted him compensation equal to 160° for 50% unsched
uled disability for his back injury. Claimant contends this 
award is too low.

FACTS

Claimant, a 53-year-old ironworker, sustained a compen
sable' injury to his low back on September 25, 1975. This 
injury was first di'agnosed as a possible herniated disc.

In October 1975 Dr. Mark Melgard reported he had first 
seen claimant in 1970. Claimant had had a back injury in 
October-1971 and had back surgery in 1973. Claimant stated 
he had returned to work on September 26,'1975, but was 
unable to tolerate it. Dr. Melgard diagnosed a strained 
back, but didn't find many objective findings. X-rays 
revealed the prior fusion was solid.

In November 1975 Dr. Melgard reported claimant had 
tried light work, but had been unable to do it.

WCB CASE NO. 77-7695 January 17, 1980

On January 15, 1976 Or. 
felt claimant was medically 
1975. Dr. Gripekoven opined 
type of heavy physical labor 
more sedentary type job. He 
on a full time basis in a se 
involve repetitive lifting o 
stooping on a regular basis, 
this report.

i’rice Gripekoven reported he 
stationary as of December 16, 
claimant was disabled for any 
and should be retrained in a 

felt, claimant could be employed 
de'nuary type job which did not 
f over 20 pounds, bending or 

Dr. Melgard concurred wiuh

On March 26, 1976 Dr. Del Schaeffer, D.C., indicated 
did not find claimant was medically stationary.^ He also 
felt claimant had a pre-existing double hernia which was 
causing claimant stomach pain.

he
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In liny il?76 [?I‘| , ^tip?K9Y?n indicated claimant had 
numerous complaints of pain in the neck, shoulders, mid • 
dorsal spine, low back with radiation to the left leg and 
hip and aching in the buttocks. Dr. Gripekoven diagnosed 
degenerative arthritis of the lumbar spine, solid fusion L5- 
S1 and cervical, dorsal, and lumbar sprain by history. He 
felt claimant was medically stationary. It was his opinion 
the best solution for claimant's problem would be to get 
claimant back to work.

Claimant had begun welding training through the Vocational 
..Rehabilitation Division in March 1976. He could not tolerate 
overhead welding and quit the program. He later started GED 
.classes but failed to finish them.

Claimant was evaluated at the Disability Prevention 
Center in February 1977. The admitting diagnosis v/as : ”1. 
Chronic lumbar sprain L4-5; 2. Radiculopathy L5 left; 3. 
Osteoarthritis of the thoracic and lumbar spine. 4. Postopera
tive status: Laminectomy and,fusion - 1973; 5. Bilateral 
inguinal hernias; 6. Chronic;right rhomboid strain; 7. 
Emphysema; 8. Gastritis, hypoglycemia and hpertension [sic] 
by history. . The vocational team felt claimant was
unable to return to his former occupation as an ironworker, 
truck driver, construction laborer, or modified employment 
because of physical limitations. Erployment was not available 
and there appeared to be a substantial risk of further 
injury to claimant.

Dr. J. Stephen Vizzard,^psychologist, reported claimant 
had a sixth grade education, 'average intelligence, but low ' • 
test scores. Claimant said he was interested in returning 
to iron work, but if he couldn't he would be interested in 
metal or wood working or welding. Dr. Vizzard felt claimant 
was experiencing fairly strong depression and anxiety due to 
his .limitations. Dr. Carl Holm, in a discharge report, 
indicated claimant could do light work.

On July 
referral was 
1977.

15, 1977 claimant's vocational rehabilitation 
suspended and finally terminated on August 16

In August 1977 Dr. Marens .^laltby, psychiatrist, reported 
claimant v/as fearful of being unable to return to his high 
paying ironworker job.

IIn April 1973 claimant had a spinal fusion, L5, to the 
sacrum for his 1971 injury performed'by Dr. A. C. Kimberley. 
Dr. Kimberley, in April 1974’, wrote: "... I wish to state 
that my rating of 50% was comparable to a 30% total bodily 
impairment". He aTso reported claimant had chronic emphysema 
and gastro-intestinal complaints with his smoking and nervous 
tension, both unrelated to his industrial injury.
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An order, dated May 20, 
disabilities of 20%.

1974, awarded claimant unspecified

A Determination Order, dated October 21, 1977, awarded 
claimant compensation for temporary total disability and 
compensation equal to 48° for 15% unscheduled disability for 
his low back injury.

On March 3, 1978 Dr. Norman Hickman, psychologist, 
after evaluating claimant, reported claimant had average 
intelligence, however, had low test scores and one test 
indicated claimant wouJ,<il have difficulty any new learning 
situation. Claimant told Dr. Hickman he had pain in his 
entire back; had difficulty v;alking; could not stand for 
over 15 minutes, or sit over 30 minutes; had pain in his 
left leg and'low back with bending or overhead work; had 
occasional neck stiffness; momentary episodes of .dizziness 
related to hypoglycemia; and a hearing impairment. Dr. 
Hickman, based on claimant's test scores and claimant's 
complaints, felt claimant could not perform any of the jobs 
on a full time basis he was qualified for. Dr. Hickman 
felt, based on the medical reports, claimant's difficulty in 
new learning, age, education, work experience and limitations, 
claimant was unable to return to full time gainful employment. 
He found claimant had severe psychopathology which was 
directly and materially related to his industrial injury.

On March 21, 1978 Vocational Rehabilitation terminated 
its services because claimant, due to back pain, was unable 
tO’pursue employment or participate in a rchabilatation 
training program at that time or in the foreseeable future.

#

In April 1978 Dr. Maltby reported his original diagnosis 
in 1972 was conversion neurosis. The doctor found little 
indication of motivation on claimant's part and noted claimant 
had been granted Social Security disability retroactive to 
September 1975 v/hich would result in even less motivation.
Dr. Maltby opined claimant's conversion (compensation) 
neurosis pre-existed his September 1975 injury and was 
neither caused by nor materially aggravated by that injury.

In April 1978 Dr. Sanders reported his diagnosis was 
chronic obstructive pulmonary disease,- bilateral inguinal.- 
hernia, hypoglycemia, gastritis, duodenitis and degenerative 
disc disease. He opined claimant was permanently disabled.
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Also, in y^pril 1978, Dr. Gripekoven • reported claimant 
v;as medically stationary and shouj.d avoid heavy physical 
v;ork, which involves bending, lifting, or uninterrupted 
standing or sitting! He felt claimant could be employed on a 
full .time basis in a sedentary type job. Dr. Gripekoven 
opined claimant’s award of 15% adequately reflected his 
disability for the September 1975 injury. ' He felt claimant’s 
total disability of the back was moderate, estimating it to 
be 50% of the back. Dr. Gripekoven felt claimant's emotional 
state might preclude him from employment. He found .claimant 
also had significant drug dependency. He felt his examinations 

..in 1978 and 1976 were the same.

On May 11, 197 8, Dr. (bripekoven indicated claimar. t 
could do light work v;hich woul.d involve principaJ.ly standing 
or walking with occasional periods of sitting, lifting of 10 
pounds, and occasionally 20 pounds- He felt claimant needed 
a job which would allow frequent movement and changing of 
position.

On May 25, 1978 Dr. James Hampton examined claimant and 
found various•nondisabling or asymptomatic conditions. He 
asked claimant why he wasn't working and claimant stated it 
was his back.

'On June 5, 1978 Mr. R. E. Adolph, a vocational consultant, 
forwarded a list of jobs that were in existence which he 
felt claimant could perform'. Dr. Gripekoven concurred that 
claimant could perform all of the jobs with the exception of 
those requiring driving.

On June 13, 1978 Dr. Hampton, after reviewing the list 
of jobs opined claimant could probably do any of the jobs if 
he was strongly motivated. However, he didn’t feel claimant 
was strongly motivated to return to full time work.

Dr. Maltby, in June 1978, after reviewing the list of 
jobs, felt claimant was psychologically capab.le of performing 
any of them. He did not feel claimant was motivated to do 
any of them because of the lower pay and prestige value as 
compared to his former job.

On November 21, 1978 D,r. John T. Cheekal opined claimant 
was permanently disabled and not able to be gainfully employed.
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Dr. Hickman testified at the hearing that from June 
1972 to March 1978 claimant’s psychological condition had 
deteriorated and now was almost irreversible. He felt 
psychological factors were present which prevented claimant 
from returning to full time work. Dr. Hickman said claimant 
saw himself as an ironworker and in no other position. He 
felt claimant could not adapt to a vocational setting due to 
lower wages and less prestige than an ironworker. Dr.
Hickman reported claimant had average intelligence and his 
low test scores could be influenced by his attitude and if 
claimant wanted to be an ironworker, he would not qualify 
for many other types of jobs.

Dr. Maltby testified he first saw claimant in 1972 and 
diagnosed compensation neurosis. He felt this rewarded 
claimant for being disabled. Dr. Maltby felt claimant had 
no motivation for rehabilitation. He felt claimant was 
psychologically incapable of working and claimant's psycho
pathology was neither caused nor materially aggravated by 
his injury; further his lack of motivation had no causal 
relationship to the industrial injury.

Claimant testified he has a 6th grade education and has 
worked most of his life as an ironworker. He has also 
worked as a truck driver, bus driver and a laborer. He 
complained of constant back pain from his neck dov;n to his 
tailbone and to the left hip and left leg. Claimant has not 
looked for work' since his injury. He is currently not 
receiving any medical treatment.

In August 1978, claimant drove to Eastern Oregon and 
was observed bending, squatting, stooping, fishing (six 
hours per day for three days), carrying a 20-pound suitcase, 
ice chest, and climbing over a barricade. Claimant did not 
appear to limp during all of these movements, as he said he 
does.

The Referee, after reviewing all the evidence, did not 
find' claimant to be permanently and totally disabled. He 
did. not find claimant unemployable, but that he was 'precluded 
from heavy employment. Therefore, he granted claimant an 
award of compensation equal to 160° for 50% unscheduled 
disability.

%

\
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The Bocird, after de novo reviev,', modifies the Rcrorce's 
order. The Board finds Dr. Maltby more persuasive than Dr. 
Hickman in this case. Claimantls psychopathologica.l condition 
is neither caused by nor materially worsened by his injury. 
Further, claimant is not motivated for return to work or to 
participate in rehabilitation. However, the Board finds, 
because of his impairment, claimant has sustained a qreater 
loss of wage earning capacity than that granted by the 
Referee. Claimant is unable to return to heavy employment.
He has a sixth grade education, is 58 years old, and his 
basic experience has been in iron work. Therefore, the 
.Board finds claimant is entitled to an award of compensation

BOARD ON DE, NOVO. REVIEW.,

equal to 240° for 75% unscheduled disal^ili. ty, in 
prior awards for permanent partial disability.

lieu of ar

ORDER

The Referee's order, dated February 23 , 1979-, is modified

9

Claimant is hereby granted an award of oempensation 
equal to 240° for 75% ’unscheduled disability for his back 
injury. This award is in lieu of any and all prior awards 
for unscheduled disability.

The remainder of the Referee's order is affirmed.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said comipensation as paid, not to exceed 
$3,000.
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WCB CASE NO. 79-520 January 17, 1980

DAVID E, CHANNER, CLAIMANT 
Daniel G. Hoar; Claimant's Atty.
SAIF, Legal Services, .Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which affirmed the denial of claimant's claim by the State 
.Accident Insurance Fund (Fund). Claimant contends he has 
sustained a compensable injury.

FACTS
Claimant, a,30-year-old driller in a d 

blasting operation, alleges he sustained a 
injury to his back on December 5, 1978 whil 
objects. On the report of the occupational 
injury, the employer noted that on December 
employee of claimant saw claimant walking a 
his back were hurt and asked claimant if he 
back on the job. Claimant responded that h 
he had fallen in the bathtub. The employee 
on December 9, 1978 the claimant told a Mr. 
he was unable to work because he had fallen 
and had hurt his back.

rilling and 
compensable 
e lifting heavy 
disease or 
6, 1978 a co- 

nd moving as if .
had hurt his 

e had not, that 
indicated that 
L. W. Govro that 
in the bathtub

On December 9 claimant received treatment at the emer
gency room of the Woodland Park Hospital. Claimant gave a 
history at that time of throwing his back out while coughing 
the previous night. The diagnosis was a lumbosacral sprain.

On December 13, 1978 Dr. .Tames Dineen reported claimant 
had advised him that he strained his back bending over to 
pick up heavy objects such as a drill, steel, rocks, etc. 
Claimant complained of back and left leg pain. Dr. Dineen 
diagnosed.a lumbar disc syndrome. He did not feel that this 
injury would cause any permanent impairment.

On December 14, 1978 Dr. James W. Cruickshank reported 
that claimant had given him a history of pulling on some 
equipment and feeling something in his low back snap. 
Claimant stated that he developed pain in the low back and 
subsequently very severe pain in his left leg, the pain 
radiating down the posterior aspect of the left leg. Dr. 
Cruickshank diagnosed a probable acute herniated disc L5-S1 
level on the left. He referred the claimant for a myelogram 
which was done on December 14, 1978 and revealed a defect at 
the L4-5 level that was consistent with a herniated nucleus 
pulposus. Dr. Cruickshank performed a laminectomy at the 
L5-S1 level on December 15, 1978.

-536-

m

<9

> -



9

On December 19 , 1978 Dr. D. Suirman inclicated he had 
treated claimant on becemlDer 9, 1978 tor a back injury which 
had occurred on .December 8, 1978, He diagnosed' a lumbosacial 
sprain. . , . '

On December 22, 1978 the Fund denied claimant's claim 
for his back and left leg injury allegedly occurring on 
December 5, 1978. Information in their file indicated that 
claimant's "present condition is not related to, nor was it 
a consequence, of the course and scope of his employment". 
Therefore, they entered their formal denial of claimant's 
claim.

On March 24 , -1979 Dr. Cruickshank stated that it was 
theoretically possible to herniate a disc with a forceful 
sneeze or cough, however, it would be highly improbable that 
this alone w'as responsible for rupturing a relative.l.y normal 
disc. It was his opinion that damage to a disc resulted 
from some sort of trauma such as J.ifting heavy 'weights or 
doing work which, in effect, applied a large force to the 
low back area. He noted that in the patient with.no prior 
history of back injury, except for the normal wear and tear 
of that particular patient's work, it was very unlikely that 
a cough would produce a herniated disc.

Claimant testified that on December 5, 1978 he was 
lifting a drill steel weighing about 80 pounds at which time 
he heard a "crack" and felt a dull pain in his back. He 
stated that December 5, 1978 was a Tuesday and that he 
worked through the remainder of the week through Friday. He 
stated he had back discomfort during that time but since he 
did not have to do any m.ore lifting, was able to continue to 
work.

Claimant testified that on Friday evening, while taking 
a shower, he coughed and felt pain in h’is low back and 
started to fall. He stated he was able to brace himself and 
lower himself to his knees. After this incident, claimant 
stated he needed assistance to get out of the tub and also 
•assistance to get out of bed the following morning and 
assistance to go to the doctor on Saturday, December 9.

Three witnesses testified on behalf of the employer.
None of them knew anything of claimant’s low back situation 
until after the coughing incident in the tub-shower.

Dr. Much testified on behalf of the Fund. He agreed 
with Dr. Cruickshank's opinion that a cough in the shower 
was insufficient without some additional trauma to herniate 
the disc. He' further testified that something unusual and 
acute occurred in the shower-tub that was a material cause 
of the disc herniating.
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The Referee, after giviii9 consideration to all the 
evidence, concluded that the denial of the Fund ought to be 
affirmed. He believed the testimony of the employer's 
witnesses more than ho believed the claimant's testimony.
He felt that the testimony of the employer's witnesses was 
more plausible and believeable. He did not feel the claimant's 
testimony was credible. Therefore, the Referee affirmed the 
Fund's'denial.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concurs with the 
conclusion reached by the Referee. The Board, after reviewing 
all of the evidence in the file, f.i.nds the claimant has not 
met his burden of proof in this matter. 'I'hcrefore, the

m

Board would affirm 
failure of proof.

ORDER

The order of 
affirmed.

the Fund's denial based on claimant's

the Referee, dated August 3, 1979, is

WCB CASE NO. 78-8621 January 17, 1980

LARRY L. CORNUTT, CLAIMANT 
Jules,.Drabkin, Claimant's Atty.
Acker, Underwood, Beers, Smith 

& Warren, Employer's Attys.
Request for Review by Employer

-

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW

The employer seeks Board review of the Referee's order 
which ordered that claimant should be paid compensation for 
temporary total disability as of January 30, 1979 and continue 
to be so paid until he was found to be medically stationary 
by Dr.- Poulson. The employer contends that this was incorrect 
and the claimant is not entitled to compensation for temporary 
total disability since he was medically stationary on or 
about October 23, 1978 when his claim was closed. The 
employer also contends that the Referee should have reviewed 
the evidence and determihed if and how much permanent partial 
disability claimant had resulting from his industrial injury.

m

m
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Claimant, a 24-year-old truck driver, sustained a 
compensable injury 'to his back on July 24, 1978 while unload
ing a sliding glass door from, his vehJ.cle. Dr. J. Nicholas 
Fax diagnosed a severe lumbo-costal strain.

FACTS

1978 Dr. Fax diagnosed back pain andOn August 9,
sciatica probably due to a bulging lumbar,disc with a possible 
rupture. He found no evidence of any neuropathy at that 
time. He suggested that claimant continue to rest and begin 
physical therapy.

By early September 1978 claimant reported to Dr. Fax 
that his back and leg were both feeling good and that he was 
really not having any complaints at all. Dr. Fax reported 
that claimant could bend over and touch his toes and come 
back up quickly and easily. He reported that claimant could 
lean back and to the right and left through a full range of. 
motion. Dr. Fax released the claimant tor work as of Septem
ber 11, 1978. On October 2, 1978 Dr. Fax reported that 
claimant returned to work and v-;as not having any particular 
problems. Claimant reported that his back and legs were 
feeling good, however, he occasionally had an ache or pain.
Dr. Fax felt the claimant's condition was stationary and the 
claimant did not have any significant residual disability in 
his back.

A Determination Order, dated October 23, 1978, awarded 
claimant compensation for temporary total disability from 
Juj.y 25, 1978 through September 10 , 1978.

Dr. Fax reported, on January 24, 1979, that claimant 
was having some'increasing pain in the back with radiation 
into the upper thigh area. Claimant reported he had gone 
back to work but was fired shortly after he had returned.
He reported that claimant was currently on unemployment and 
looking for work. Dr. Fax's examination revealed that 
claimant was still able to bend over and touch his toes and 
come back up smoothly. He found claimant could lean back 
and to the right and to the left through a full range of 
motion. He opined that claimant was having a mild flare-up 
of his old back problem and that no specific treatment was 
really indicated at that time.
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In February 1979 Dr. Fax reported that claimant's back 
was still qivinc} him some problems and claimant was receivinq 
chiropractic treatment. His examination revealed that 
claimant could still bend over and bring his fingertips 
within about six inches from the floor and was still able to 
come up quickly and easily. Claimant still could lean back 
to the right and to the left through a good range of motion. 
Dr. Fax felt that claimant's condition was unchanged at the 
present'time. He stated that he realized claimant still had 
some mild residual problems, but ho encouraged claimant to 
try to overcome them as best as possible and go back to 
work. He felt that claimant could do any job that did not 
require heavy lifting oyer 50 pounds, or constant bending or 
stooping. It was his opinion that claimant could try driving 
a truck again or try to find some other line of work.

.On March 12, 1979 
claimant described his 
exacerbations of severe 
and lifting aggravated 
that driving aggravated 
that based on the chron 
claimant might benefit 
claimant undergo a myel 
if there was any defini

Dr. Don !■:. I’ouison reported that 
pain as constant with remissions and 
pain. Claimant reported that bending 

this pain. Claimant also reported 
his condition. Dr. Poulson felt 

ic pain and continued disability that 
from surgery. He suggested that 
ogram and possibly a discogram to see 
te organic pathology.

On March 21, 1979 Dr. Edward E. 
reported the claimant had presented 
January 30, 1979 with complaints and 
in the back and pain in the low back 
ness, tension, irritableness, and a 
needles in his legs. His diagnosis 
lumbosacral sprain with attendant in 
and pre-existing spondylolisthesis, 
continue to receive treatment. Dr. 
prognosis appeared to be good; that 
periods of remission and exacerbatio 
amount of lifting, bending, and twis

Moore, a chiropractor, 
himself to his office on 
symptoms of tightness 
and right leg, nervous- 
feeling of pins and 
was acute traumatic 
tervertebral disc syndrome 
He suggested that claimant 
Moore reported that the 
claimant was having 
n, depending on the 
ting he does.

On March 22, 1979 the Orthopaedic Consultants, after 
examining the claimant, reported claimant was complaining of 
constant pain in the low back. The claimant reported if he 
sat for very long the pain became worse and the pain radiated 
into his left leg. It was their diagnosis that claimant 
suffered from a chronic low back strain superimposed on 
degenerative lumbosacral disc. Further, they opined that 
claimant's condition was stationary and that he had reached 
the maximum improvement. They recommended no further treat
ment. They felt that claimant could return to the same 
occupation with limitations at first and could eventually 
return to full employment at the same occupation. They 
rated the disability of the low back as -it existed at that 
time as minimal and they rated his loss function due to this 
injury as minimal.
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On April 10, 1979 Dr. Poulson reported that it was his 
opinion that claimant's condition and situation would not be 
solved simply by- closinq the claim and niviiKj him the minimal 
disability, especially if claimant had a degenerative protrud
ing disc. lie lelt the least he could do for the cl.airrinnt 
was to complete the diagnostic workup, which would bo a 
myelogram.

On April 23, 1979 Dr. Fax, after reviewing the Orthopae
dic Consultants' report, reported that his findings and

theirs were quite similar .as wcure his recommendations. He 
noted that both he and the Orthopaedic Consultants felt that 
'claimant could try going back to work as a truck driver as 
long as he'was cautious with his back. He noted that neither 
tliG Orth.opaedic Consultants nor himself had found any neurolo
gical deficit in the claimant at any time. He reported that 
he did not contemplate doing a myelogram.

Claimant testified at the hearing that he returned to 
work at his regular job w'ithout any modifications. He 
stated that he was subsequently fired for failure to call in 
and for agreeing to pick up a broken down truck in Washington 
over the v/eekend which he failed to dp. Claimant testified 
he has been drawing unem.ployment ever since. Claimant testified 
that after being advised by the doctors that he may need a 
myelogram he is not sure if he wants a myelogram.

The Referee found that the claimant should be placed on 
compensation for temporary total disability as of January 
30, 1979 when he came under treatment of Dr. Moore and until 
he was again found medically stationary and the claim was 
again closed pursuant to ORS 656.268.

BOARD ON DE NOVO REVIEW
The Board, on de novo reviev;, disagrees with the Referee's 

awarding of compensation for temporary total disability in 
this case. The Board finds the preponderance of the medical 
evidence indicates that the claim v;as not prematurely closed 
nor does it support claimant's entitlement to any further 
compensation for temporary total disability at this time.

The Board, after reviewing all the evidence in the 
record, concludes that claimant is entitled to an award of 
compensation for permanent partial disability. Dr. Fax 
placed limitations on the claimant of avoidance of any.jobs 
that require heavy lifting over 50 pounds or constant bending 
or stooping. Based on these limitations plus claimant’s 
continuing mild residual problems, the Board feels claimant 
is entitled to an award of compensation equal to 64° for 20% 
unscheduled disability for loss of v;age earning capacity due 
to his low back injury.
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The Referee's order, dated June 17, 1979, is reversed.

Claimant is hereby granted an award of compensation 
equal to 64° for 20% unscheduled disability for his low back 
injury.

Claimant's attorney is granted a reasonable attorney's 
fee of 25% of the increased permanent partial disability 
awarded by this order, said sum not exceed $3,000.

ORDER

#

WCB CASE NO. 79-2521 January 17, 1980

JOHN R. DANIEL, CLAIMANT
Bruun, Green & Caruso, Claimant's Attys.
Cheney & Kelley, Employer's Attvs.
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which approved the denial of his aggravation claim by the 
employer.

FACTS

Claimant, 35 years old, sustained a compensable injury 
to his left knee on September 12, 1974 when he stepped back 
and fell off a loading dock. Dr. Frank J. Sykes diagnosed 
an acute strain of the medial collateral ligament of the 
knee. Claimant was released for light work on September 26, 
1974.

In January 1975 Dr. Craig MacCloskey reported that 
claimant continued to complain of pain in the knee. He 
found there was heat on the medial side associated with a 
3/4-inch atrophy in the left thigh. He felt that he was 
unable to make a solid diagnosis regarding the etiology of 
the pain in claimant's knee. He planned to have claimant 
return to work for a trial period and if he was unable to 
work claimant would require exploratory surgery on the knee. 
Dr. McCloskey, in May 1975, because of continued pain, 
performed an arthrogram which was normal. He felt claimant 
had Pellegrini-Stiech disease or occult internal derangement 
of the knee.
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On Au>;rust .19, 1.975 Dr. Stanley. L. James reported that 
claimant was working at a job at -the mill which did not 
require extensive use of: his knees. Claimant felt that he 
could not tolerate any type of work which was,more vigorous. 
Claimant still complained of pain]over the medial side of 
the knee which was generally aching in nature but sometimes 
rather sharp. Claimant reported that the knee stiffened 
with rest. He stated the knee had very little .swelling, 
however, at times, did feel warm.| Dr. James reported claimant 
had not noted any limitation in straightening the knee, but 
stated that he could not bend it quite all the way. Dr.
James reported • that claimant had pain with standing, however 
was able to work eight hours a day as a tally man at the 
•lumber mill .v;hich required him tO‘ be up on his feel walking 
around but not actua.lly doing any' heavy labor. Claimant 
reported the knee ached toward the end of the day. C.l.aimant 
said he had difficulty walking on^ rough or uneven ground and 
had trouble going up or down stai;rs. CJ.aimant reported the 
knee felt somewhat weak and had given way on some occasions. 
Claimant reported he was unabl.e to run and complained of 
some catching and popping or the sensation that something 
does occasionally catch within the. joint. Dr. James did an 
arthrogram which he felt was within normal lim.its. He 
diagnosed residual stiffness of the left knee, secondary to 
a liqmentous strain, medial tibial collateral ligament of 
the left knee. Dr. James stated .-^hat the claimant had advised 
him that he felt his condition stabilized and, in Dr. James’ 
opinion, it would be best to close the claim at this time.
Dr. James did not feel that claimant would be able to tolerate 
heavy labor requiring excessive lifting or squatting and 
would probcibly have to continue in his present job assignment 
or in a similar one. i

I

A Determination Order, dated Oefober 3, 1975, awarded 
claimant compensation for temporary total disability and 
compensation equal to 7.5° for 5% loss of his left leg.

I

In August 1978-, Dr. McCloskey stated claimant still had 
pain on the left knee.• He did not feel there was a great 
change in claimant's knee problems.

On- December 20, 1978 the claimant filed a claim for 
aggravation stating that his condition had worsened since 
his last adjustment of compensation.
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Dr. Russell J. Keizer reported, in February 1979, that 
claimant had calcific deposits in the left medial collateral 
ligament which he felt were a result of the injury that 
claimant sustained in 1974. He also felt that there was a 
possibility that claimant may have a sustained a torn medical 
meniscus. Dr. Keizer felt that because of claimant's contin
uing pain, a possible repeat arthrogram may be needed. He ■ 
felt that- the claimant could benefit from the removal of the 
calcification of the medial femoral condyle to reduce the 
chronic’'ma jor pain that is present in that area.

On February 23, 1979 the employer denied claimant's 
claim for aggravation. This was on the basis that there, was 
no medical information in their file to indicate claimant's 
-knee condition was any worse than it was at the time the 
case was originally closed.

Claimant testified that he has continued to work and 
has lost no time from his job. He further testified that 
his condition, in his opinion, has worsened. His present 
complaints are gradual increase in pain, requiring him to 
occasionally use pain medication and a decrease in knee 
motion.

The Referee, after reviewing the evidence in the file, 
found that claimant had not met his burden of proving a 
worsening of his condition or change therein, and, therefore, 
found no aggravation claim. The Referee found that claimant 
may well be entitled to medical treatment under ORS 656.245 
which could include surgery to remove the calcification as 
suggested by Dr. Keizer. The Referee felt that the claim 
did not need to be reopened to provide treatment pursuant to 
ORS 656.245. Therefore, the Referee affirmed the denial of 
the employer of claimant's aggravation claim.

BOARD ON DE NOVO REVIEW
The Board, after de novo review, concurs with the 

conclusion reached by the Referee. The Board finds, as the 
Referee did, that no aggravation has been proven at this 
time. It is obvious from the evidence in this case that 
claimant will eventually have to have surgery and the claim 
will have to be reopened if and when the surgery is performed 
The Board feels that it would be futile to go through another 
aggravation hearing in the future when claimant will have to

m
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have the surgery and, therefore, the Board recommends that 
if and when claimant has the surgery, the carrier should 
reopen the claim.-for the payment of compensation and other 
benefits. The Board disagrees with the Referee's statement 
that such treatment can be handled under ORS 656.245. The 
Board finds that many office procedures can be handled under 
that statute, but anything requiring compensation for tempor
ary.total disability requires the'claim be reopened and this 
cannot be handled under ORS 656.245. Nonetheless, the Board 
would affirm the Referee on the issue involved in this case.

ORDER

The Referee's order, dated August 10, 1979, is affirmed

WCB CASE NO. 78-3885 January 17, 1980
MARVTN ERICKSON, CLAIMANT |

Jack Polance, Claimant's Atty. '
Jack Mattison, Employer's Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which affirmed the Determination Order, dated February 1,
1978, which awarded claimant compensation for temporary 
total disability and compensation equal to 80° for 25% 
unscheduled disability resulting from the injury to his low 
back. Claimant contends this award is not adequate.

FACTS
Claimant, a 37-year-old laborer, sustained an injury to 

his back on September 11, 1975 while removing rock and dirt 
from a trail. Dr. David Studenberg diagnosed "probable
nucleus pulposus".

After a period of conservative treatment. Dr. Stephen 
Schachner performed a laminectomy on October 14, 1975. A - 
protruding intervertebral disc at the L4-5 level was found 
on the left and a discectomy performed. Dr. Schachner 
reported on February 17, 1976 that claimant's condition • 
continued to deteriorate after the surgery and he rehospital
ized claimant for a period of traction. His symptoms did 
not resolve so the doctor performed another myelogram and 
found a basic annular constriction which he felt was compatible 
with scarification.
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On April 12, 1976, Dr. Donald L. Stainsby reported 
claimant was complaining of low back pain, pain in the left 
leg, and numbness in the left leg and foot. Dr. Stainsby,

after reviewing the x-rays, felt that, claimant probably had 
persistent recurrent extruded intervertebral disc at the L4- 
5 level on the left side and felt that claimant should have 
additional surgery. On April 27, 1976 Dr. Stainsby performed 
a hemilaminectomy at L4-5 left with removal of a large 
protruded intervertebral disc. In August 1976, Dr. Stainsby 
reported that the claimant was progressing satisfactorily, 
however, he doubted very much that claimant would be able to 
return to heavy labor in view of the two lumbar back operations 
It was his opinion, at that time, that claimant would have 
no more than a mild or moderately mild permanent disability.
He felt, however, it was too early to rate the claimant's 
disability. He suggested vocational rehabilitation contact 
the claimant to either retrain him or find another source of 
employment.

In October 1976, Dr. Stainsby reported the claimant 
still continued to have some discomfort in his low back and 
left leg whenever he attempted to do any physical activity.
He reported that claimant noticed this especially when he 
does any lifting or bending in his home. Dr. Stainsby found 
minimal limitation of lumbar back movements. He opined that 
claimant's symptoms' were probably on the basis of post
operative scar tissue. Claimant advised the doctor that he 
felt he had improved a great deal since his last surrjery.
Dr. Stainsby suggested that claimant begin physiotherapy and 
also continue to wear a lumbosacral support.

On November 19, 1976 Dr. Stainsby reported that claimant 
felt he was stationary at that time. Claimant reported he 
had improved a good deal with the surgery and also with 
wearing a brace and the physiotherapy. Dr. Stainsby opined 
that the claim could be closed at that point. It was his 
opinion that claimant had a permanent partial disability and 
that disability arising from his low back injury was mildly 
moderate. He advised the claimant to continue to wear his 
back brace as needed. The doctor did not feel that claimant 
could return to his previous occupation as a laborer. He 
suggested that claimant be retrained for some•type of bench 
work, such as business instrument repair or something similar.

A Determination Order, dated February 1, 1978, awarded 
claimant compensation for temporary total disability and 
compensation equal to 80° for 25% unscheduled disability 
resulting from the injury to 1^-s low back.' >‘The orderreported 
that claimant's'condition was found to be-medit^^lly :stationary 
on November 19 , 19761 , !

-546-

m

m



On February 5, 1979 Dr. Stainsby reported that, he 
examined claimant and found very-little in the way of objec
tive findings.' He reported that the claimant actually com
plained very little about his back. Dr. Stainsby opined 
that the claim could be closed and no further medical or 
surgical treatment was indicated. He opined that claimant 
did have some permanent partial disability and he rated this 
in the lower range of mild. He reported that claimant also 
had'a thoracic outlet syndrome which had no relationship to 
his industrial injury. I

I
In November 1976 claimant was interviewed by a rehabili

tation counselor. The counselor;reported in addition to his 
two lumbar laminectomies, claimant also suffered from a 
•.speech defect with a cleft pallet and a left knee arthrotomy. 
The counselor reported the limitations on claimant were that 
he must avoid heavy lifting or excessive bending or stooping 
and that he was also limited in ambulatory activities and 
prolonged standing. Claimant's prior work history consisted 
of construction laborer and a plywood worker. Claimant had 
completed the 12th grade. The counselor suggested speech 
therapy to reduce his speech defect. This therapy helped 
claimant's speech considerably. |

Claimant was also enrolled in a community college and 
took various courses. In December 1977 claimant developed a 
prostrate infection v/hich required him to be hospitalized.
In January 1978 the counselor reported that claimant had 
discontinued his training program at the community college 
and was searching for work. The^ counselor referred claimant 
to a job developer for job placement assistance.

On July 11, 1978 claimant's wife reported to the counselor 
that claimant had taken over a service station as a manager.

Claimant testified that he had moved to a different 
location and bought a filling station which he operated.. He 
testified that he grossed about ^$15,500 from July to December 
1978 and about $6,300 for the first three months of 1979. 
Claimant testified that he works about 10 hours a day and 
his wife relieves him and his son also works in the filling 
station. He said he is able to do some small mechanical 
work at the station and has learned to live with his back, 
but has to guard it. Claimant is able to use a tire changing 
machine if he is careful. In addition to operating a filling 
station he operates a wrecker service at the station and 
during a one-week period he made five to six calls. This, 
however, was for only one week. He also has an interest in 
taking part in a vol'untary fire j servicebut he is not sure 
if he can engage in that type of activity or not.
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The claimant's wife testified that claimant has to be 
careful in what he does. He has to squat and cannot bend 
over and when he does bend over a car to do light mechanical 
work he often has to take breaks in order to rest his back.

The Referee, after reviewing all the evidence in the 
case, concluded that the Determination Order adequately 
compensated claimant for his loss of earning capacity in 
this case. •
BOARD ON DE NOVO REVIEW

The Board, after de novo.review, concurs with the 
findings of the Referee. The Board finds, as the Referee 
did, that the Determination Order, dated February 1, 1978, 
adequately compensates the claimant for any loss of wage 
earning capacity he may have sustained as a result of his 
September 1975 injury.
ORDER

The Referee's order, dated July 3, 1979, is affirmed.

January 17, 1980WCB CASE NO. 78-5838
RONNIE V. HASKINS, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 
Claimant's Attys.

Paul Lipscomb, Employer's Atty. 
Order Denying Motion

On August 31, 1979 a Referee entered an order reversing 
the denial of the employer. This order was appealed to the 
Board.

The employer, by and through its attorney, moved the 
Board, on January 7, 1980, for an order supplementing the 
record to include a new medical report from Dr. Baur, dated 
August 2, 1978. This was in response to comments in the 
Referee's order and in claimant's brief. Claimant's attor
ney objected to this motion.

The Board, after thoroughly considering the employer's 
motion, feels it must deny the motion. The Board feels that 
any comments made by the Referee or the claimant in his 
brief are just comments and not a matter of evidence to be 
considered by the Board in its de novo review. Therefore, 
the Board denies the employer's motion.
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ORDER

The employer's motion to supplement the record is
denied.

January 17, 1980WCB CASE NO. 79-871

EDWARD J. KECK, CLAIMANT
Starr & Vinson, Claimant's Attys.
Luvaas, Cobb, Richards

& Fraser, Employer's Attys, 
Request"* for Review by Employer

Reviewed by Board Members Wilson and McCallister.
. I

ISSUE ON REVIEW ;

The employer seeks Board review of the Referee's order ■' 
which granted claimant compensation equal to 32° for 10% 
unscheduled disability for his low back injury and an award 
of an attorney's fee out of this compensation to his attorney.' 
The employer also requested that this case be remanded to 
the Referee to hear recently discovered evidence which was 
unavailable at the time of the hearing. The employer contends 
the award of compensation is not supported by the evidence 
and the claim should be remanded to the Referee to allow him 
to receive new evidence and consider it.

FACTS

Claimant, a 27-year-old itiechanic, sustained a compensable
1978 when, after bending 

he stood up to get some 
Koch reported he had

injury to his low back on July 27 
over under the hood of a vehicle, 
tools. On July 28, 1978 Dr. C. B. 
examined claimant on July 27 and diagnosed a low back strain, 
questionable right nerve root distribution and questionable 
early disc problem. He felt claimant was medically stationary, 
but would be off work one to two weeks or more. He was not 
sure if claimant would have any permanent impairment.

On September 5, 1978 a myelogram was performed and 
revealed no defect. However, it did reveal more than the 
expected distance between the anterior margin of the L5-S1 
disc and there was some bulging at that point. This was 
interpreted as probably representing either a bulging disc 
or a central herniation of a disc.
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On September 1, 1978 Dr. Arthur Hockey was given the 
following history by claimaiit: in 1968 while in the service
he had a low back problem; over the last 1-1/2 years he had 
noted a gradual increase in his back problems and had episodes 
of stiffness in his back; in November 1977 he had back 
stiffness and was off work two weeks. Claimant stated his 
work with this employer was primarily heavy work on trans
missions. Claimant said his back pain had returned over the 
last three months prior to the July 1978 incident. Claimant 
stated that he had tried to return to work, but was unable 
to do even light work. Dr. Hockey diagnosed a lunlaosacral 
strain and found no evidence of herniated lumbar disc.

Dr. W. C. Robertson released claimant for regular work 
on November 1, 1978 with a limitation of "no heavy engine 
work until patient feels up to it".

Dr. George Larson, in December 1978, reported he had 
treated claimant with ultra-sound, muscle relaxants and 
manipulations. He felt claimant seemed to respond and was 
able to return to work on or about October 30, 1978. Dr. 
Larson last saw claimant on November 6, 1978 when claimant 
v/as still working.

A Determination Order, dated January 18, 1979, granted 
claimant an award of compensation for temporary total disabil
ity only.

Claimant testified his employment with this employer 
terminated in December 1978 and he obtained other employment 
in January 1979 as an engine mechanic. He has worked full 
time since then. Claimant stated he had applied with some 20 
different employers before finding a job. The new employer 
has various pieces of equipment which reduce his need for 
hard physical effort in handling motors, transmissions, and 
other engine and vehicle parts. Claimant testified that he 
has been able to do any task assigned to him by his new 
employer and has not complained of any physical problems or 
limitations regarding his back. However, claimant testified 
it takes him longer to perform his work and he feels he must 
protect his back.

Claimant's complaints now consist of soreness and 
stiffness in his low back, and a burning sensation alternating 
between his left .and right, legs. He feels it is necessary 
to spend time with his legs up on pillows and to lay flat on 
his back. He does his back exercises prescribed by his 
doctor, but does not run, jog, or play racquetball.

The Referee, after reviewing all of the evidence, 
concluded that claimant had sustained a loss of wage earning 
capacity and awarded claimant compensation equal to 32° for 
10% unscheduled disability for his low back injury.
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BOARD ON DE NOVO REVIEW '
I ■

The Board, after de novo review, reverses the . Referee's 
order. The Board does not find any proof that claimant has 
sustained .any loss of wage earning capacity. The mere fact 
claimant has a difficult time finding employment is not 
determinative of any loss o£ wagejearning flSpSCity. ThQ 
med.ical evidence likewise does not establish that claimant 
has'any loss of wage earning capacity. Claimant's testimony 
of his being slower at his work is refuted by his supervisors 
at both Kendall Ford and Gibson Ford. Therefore, the Board, 
based on claimant's failure to prove any loss of wage earning 
capacity reverses the Referee's order and reinstates the 
•Determination Order,

The Board finds, after thoroughly considering the 
employer's motion to remand, that| it would not serve any 
purpose to remand this case to the'Referee. Therefore, the 
Board denies the motion to remand'.

ORDER

The Referee's order, dated May 31, 1979, is reversed.

The Determination Order, dated January 18, 1979, is 
reinstated.

The employer's motion to remand is denied.

WCB CASE NO. 77-7190 January 17, 1980
DANIEL HILDITCH, CLAIMANT |
Malagon & Yates, Claimant's Attys.
Souther, Spaulding, Kinsey, ;
Williamson & Schwabe, Employer's Attys.

Request for Review by Claimant ,

Reviewed by Board Members Wilson and McCallister.

Claimant seeks Board review |of the Referee's order 
which granted him additional compensation for a total award 
equal to 160° for 50% unscheduled heart disability.
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The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof.' The 
Board finds that claimant ^ entitled to medical treatment 
under the provisions of ORS 656.245 contrary to what the Ref
eree stated in paragraph eight of page two. The Board would 
urge the Field Services Division of the Workers' Compensation 
Department to get involved in this case and do everything 
possible to assist claimant in getting a job.

ORDER
The order of .the Referee, dated August 14, 1979 , and re

affirmed on September 17, 1979, is affirmed.

#

WCB CASE NO. 78-9510 January 17, 1980
STEPHANIA LYTLE, CLAIMANT
Luebke & Wallingford, Claimant's Attys,
SAIF, Legal.Services, Defense Atty.
Request for Review by Claimant ■ ■’

Reviewed by Board Members Wilson and Phillips,
ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order . 
which awarded her compensation equal to 160® for 50% unsched- • 
uled low back disability. Claimant contends that she is 
permanently and totally disabled.
FACTS

Claim.ant, a 59-year-old janitress, sustained an injury 
to her low back on May 27, 1977 while lifting a barrel.

Dr. W. E, Winans diagnosed a right sacroiliac strain.
His impression was that there would be no permanent impairment. 
Dr. Winans found claimant medically stationary and released 
her for work as of June 10, 1977. Claimant had advised Dr. 
Winans that while sitting on the floor during coffee break 
she had reached for a can apparently to put out a cigarette 
and felt sharp pain in her low back. She told him that she 
had pain in the.,right hip radiating down the right leg.
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On July. 5, 1977 Dr. Edward A.’ Heusch reported that 
claimant continued to have pain in the low'back and right 
leg. He diagnosed a possible herniated nucleus pulpbsus L5- 
Sl- on the right and sciatica of the right lower extremity. 
Claimant a’dvised D'r. Heusch that on May 27, 19 77 she had 
been placed in a new occupation which required her to lift 
barrels of, trash and.dump them.. She stated that on that 
date, while sitting down, she experienced the onset of pain

in the low back with radiation across the right buttocks.
Dr. Heusch found no specific neurological deficit in his 
examination and suggested a conservative course of treatment 
be followed. He' strongly recommended that claimant not
return to her previous occupation 
trash barrels.

which required.her to lift

On August 15, 1977 Dr. Heusch performed a myelogram 
which revealed a herniated • intervertebral disc at L4. Dr. 
Heusch performed a bilateral hemilaminectomy, L4 and L5-
bilaterally, with excision of the 
L4-L5 on August 19, 1977.

bulging nucleus pulposus

On November 21, 1977 Dr. Heusch reported that claimant 
should be rehabilitated. He noted that she had only an 
eighth grade education and would require some type of job 
placement where the occupation.did not require heavy lifting 
or require her to stand or sit for prolonged•periods of- 
time. In December 1977 Dr. Heusch reported that claimant 
returned to his office and deniedi any pain in the right leg, 
however, she did notice pain mainily. in the back with twisting, 
sitting types of motion. He reported at that point that 
claimant was using a transcutaneous nerve stimulator.and 
occasionally pain medication.

On March 7, 1978 Dr. Heusch reported that claimant 
complained of.pain in the right lower extremity. He reported 
■that she was not using any pain medication. The claimant 
reported to Dr. Heusch that.she was unable to attend rehabilita
tive training at the William Callahan Center because of some 
problem with•taxes, and having someone watch her home. Dr. 
Heusch opined that claim.ant would be unable to return to 
work. I

On March 15, 1978 Dr. Heusch reported that he was not 
sure if claimant would be able to engage in employment of a 
light nature. He felt that it was best for claimant to 
attempt a trial part-time work in order to allow him to 
better judge her ability to carry out a particular occupation. 
He- was most hesitant about claimant being required to use a 
vacuum since that caused marked discomfort of her low back 
problems. I . '
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On August 21, 1978 Dr. Theodore Pasquesi reported that 
she continued to have pain in the right leg and pain”'in the 
low back. Dr, Pasquesi found that claimant con^tinued to
have chronic low back pain with right sciatic irritation

without atrophy or reflex chan<ies. He opined that claimant 
would probably have to be empJoyed in some capacity not 
requiring repetitive bending, stooping, twisting or requiring 
her to lift more than 25 pounds at any single'time and not 
require her to sit or stand without being able to change 
positions as she felt necessary. He concluded that claimant's 
condition was stationary. He opined that the total combined 
.impairment that claimant had was 20%. Dr. Heusch concurred 
with this report. ''

In October 1978 Dr. Heusch reported that claimant 
continued to have pain, mainly in the right leg, after 
activities. He reported that claimant continued to have a 
significant level of pain.

A Determination Order, dated October 27, 1978, awarded 
claimant compensation for temporary total disability and 
compensation equal to 64® for 20% unscheduled disability 
resulting from her low back injury.

On December 6, 1978 Dr. Heusch reported that.the claimant/ 
continued to complain of pain mainly in the right leg which 
occurred after she performed such activities as attempting •' 
to do her normal housework. He reported that claimant did .• 
notice some relief of the pain in her -right'leg with physical 
therapy such as hot packs and ultra-sound. Dr. Heusch 
concluded that he did not anticipate much improvement regarding 
the claimant and felt that she would continue to have pain^ 
in the back and right leg that would be disabling.

Claimant, at the hearing, testified that she continues 
to have'pain in her low back and right hip which radiated: 
down into the right leg. She stated she is unable to bend, 
stoop, push or pick up items. She indicated that she no 
longer does vacumming since that increased her pain. She is 
also no longer able to dance or to rollerskate. She feels 
she does have problems with prolonged sitting or standing.
She testified she is able to walk for a block and then must 
sit down and rest. She denied any such physical problems prior 
to her industrial injury. •

• Claimant testified that her first symptoms occurred when 
she was sitting beside the table at work and reached with her 
right hand to secure something from the table which was on her 
left. She first felt pain in her low back and hip.

#
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Claimant further testifi<"fi she now uses pain medication 
daily and also uses a hot water bottle' for relief. She also 
uses a transcutaneous stimulator for one to three hours per 
day.

Claimant stated that she has 
since this injury. She feels she

not looked for any work 
is unable to get around very

well and is unable to be on her feet very long.

Claimant stated that she did not attend the treatment 
as recommended by Dr. Heusch at the William Callahan Center 
because she had three large dogs |to take care of and also 
she wanted to keep people out of her house. She stated she 
has one or more sons living with her rent-free at this time. 
Claimant did state that she would! work if she were able to.

The Referee concluded that claimant was not permanently 
and totally disabled. He found, 'after considering all of the 
evidence including the medical evidence, that claimant's dis
ability for loss of wage earning jcapacity was not in excess 
of 50% maximum available. Therefore, he awarded claimant 
compensation equal to 160° for 50% unscheduled low back dis
ability .

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's 
order. Claimant is now 61 years |old and has only an eighth 
grade education. She has a varied work background consisting 
of housework, hotel work, machinijst work, shipyard work, weld
ing and burning, factory work and janitorial work, all jobs 
which she can no longer dp. Claimant has failed to cooperate 
with any effort to rehabilitate her. She has not sought or 
even attempted any type of femplo>^ment or even trial work as 
suggested by Dr. Heusch. Therefore, the Board concurs with the 
Referee that claimant is not permanently and totally disabled. 
However, the Board concludes, based on all the evidence in 
this case, claimant is entitled to an award of compensation 
equal to 208° for 65% unscheduled disability for her low back 
in j ury.

ORDER
The Referee's order, dated April 30, 1979, is modified.

Claimant is hereby granted an award of compensation equal 
to 208° for 65% unscheduled disability for her low back injury.
This award is in lieu of any and |all previous awards. The remainder 
of the Referee's order is affirmed.

Claimant's attorney is grantied a sum equal to 25% of this 
increased award as and for a reasonable attorney's fee in accor
dance with the attorney fee agreement, such fee not to exceed 
$3,000. i
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January 17, 1980WCB CASE NO. 76-368
ALBERT NACOSTE, CLAIMANT 
Paul Rask, Claimnat'g Atty.
SAIF, Legal Services, Defense Atty 
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which granted him an additional award of compensation equal 
to 80° for 25% making a total award of compensation equal to 96° for 30% unscheduled disability resulting from his injury 
to his central nervous system. Claimant contends that he is 
not now stationary or, in the alternative, if he is stationary 
that he is permanently and totally disabled as a result of 
his industrial injury.
FACTS

Claimant, a 26-year-old mill worker, sustained a compen
sable injury to his head on October 23, 1974 when, while 
setting stickers and a load of lumber, he was struck on the 
side of the head by a two-by-six board that had been pulled 
from the greenchain by another employee. Dr. Gaylord Janzen 
diagnosed contusion, possible mild concussion- and hemorrhage 
of the right maximal sinus.

On November 16, 1974 Dr. Curtis Hill reported that the 
claimant had been advised that he had a post-concussion 
syndrome. Claimant continued to complain of headaches, 
particularly on the left side, dizziness and some unsteady 
feeling and blurring of his vision. After reviewing the 
history of a mild concussion, brain scan, EEG, and skull x- 
rays which were all normal. Dr. Hill did not see any evidence 
of any serious injury. It was his opinion that the symptoms 
of headaches and dizziness were partially related to a mild 
concussion or to the medication claimant was taking.

• In December 1974 Dr. Janzen reported that claimant: was 
complaining of severe headaches. He found muscle sj-.iasm and 
discomforts of the right cervical area which were apparently 
aggravating headaches to a certain extent. He reported that 
claimant recently began complaining of loss of feeling in 
the left distal fingertips associated with recurrent headaches 
and some mild dizziness.

#
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In March 1975, Dr. J. Cruickshank. examined claimant and 
diagnosed cephalgia of an unknown;etiology. Claimant was 
hospitalized for a cerebral arteriogram. This test was 
negative. Dr. Cruickshank released the claimant for work as 
of March 10, 1975.

Dr. Robert Hansen reported in March 1975 that claimant 
was, complaining of frequent nosebleeds since his industrial 
injury. |

Claimant stated that-on March 31, 1975 while standing 
at the top of a staircase, he became dizzy and fell all the 
way down the steps.

In April 1975 Dr. Theodore Pasquesi examined cJ.aimant.
The claimant complained of headaches' on a daily basis which 
lasted three to four hours, nosebleeds from the left nostril 
almost every day, considerable dizziness and loss of balance. 
Dr. Pasquesi found no orthopedic impairment. He reported 
that it appeared that claimant's problems are on the basis 
of a probable concussion. He was unable to form any opinion 
about the nosebleeds. !

In August 1975 Dr. Michael Fleming, a psychologist, 
reported that the claimant's tests for brain damage offered 
some positive indicators of left hemisphere impairment both 
in the parietal and frontal lobes I He reported that claimant 
was experiencing moderate psychophysiological reaction with 
depression combined with moderatei anxiety.

On September 15, 1975 Dr. Harold Paxton reported that 
after multiple testing, there were no positive physical 
findings. He noted that claimant's headaches had not improved 
He believed that claimant's claim could be closed v/ith a 
disability of 10% of an arm on a non-specific disability 
list. He reported, however, that|he did not believe claimant - 
was employable and he thought claimant "would be better 
suited by returning to an occupation".

©

On October 7, 1975 Dr. Hussain Sajid reported that 
claimant continued to complain ofj headaches and fainting 
spells. His diagnosis was post-traumatic headaches, headache 
due to chronic sinusitis, epistaxis probably due to the 
polyp of the nose, post-traumatic, headache with possible 
functional overlay, and ruled outiakinetic seizure disorder 
of undetermined etiology at this time. Dr. Sajid reported .
that in light of the clinical and 
final diagnosis was a headache of

laboratory findings, his 
unknown etiology.

On October 20, 1975 claimant! was admitted to the Pain 
Center program. Claimant was discharged from the Center on 
October 29 with a final diagnosis| of chronic left frontal 
temporal cephalgia, etiology uiiknpwn, occasional blackouts 
on exertion, hysterical conversion mechanism was suspected 
and a mild reactive depression.
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A Determination Order, dated January 15, 1976, awarded 
claimant compensation for temporary total disability and 
awarded claimant compensation equal to 16° for 5% unscheduled 
disability resulting from a central nervous system injury.

In April 1976 Dr. Janzen reported that claimant continued 
to complain of recurrent incapacitating headaches, dizziness 
and nosebleeds. He reported that in the absence of prior 
similar headaches, coupled with a forceful blow to the head 
and subsequent persistent and appropriate symptoms without 
major lab or x-ray findings to the contrary, he concluded 
the present disabling problem was a direct result of the 
traumatic head injury of October 23, 1974.

In 1975 claimant had attempted to brush up his math and 
English skills by attending Portland Community College.
However, he was unable to continue with this work. His 
rehabilitation program was closed in November 1975. Claimant , 
reapplied for vocational rehabilitation services in February
1976. His counselor reported in March 1976 that the claimant, 
after his claim had been closed, had tried to work for about 
three days for Joe Fisher Automobile Agency in December 
1975, but because of his physical condition he had passed, 
out and lost his job. He reported he still had frequent 
headaches and dizziness and that the employer could not take 
the risk of having him work there. Claimant was placed in 
an extended evaluation program at Portland Community College. ; 
Claimant's program was terminated in October 1976 because,of . 
low grades.

In March 1977 the Orthopaedic Consultants indicated 
claimant was complaining of a continuous headache in Lhe 
left temporal region which was steady in nature. Claimant 
reported that when he was inactive the headache was of low 
intensity, but as soon as he did anything strenuous the 
headache increased and at times was almost completely incapaci
tating. Claimant also continued to complain of intermittent 
dizziness and lightheaded spells. It was noted that claimant ^ 
applied for work at many places and had been turned down 
because of his medical history. Their diagnosis was post
concussion syndrome and hypertension. They opined that 
claimant's condition was not yet medically stationary and. 
that his headaches could be explained in part due to the 
post-concussion syndrome, but it was also felt that the 
claimant's marked degree of.hypertension could also be 
contributing to his headaches as well as his dizzy spells, 
nosebleeds, and synocope.

m
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On April 11, 1977 Dr. Edward Colbach, a psychiatrist, 
opined that claimant's condition should be considered station
ary in the near future. He felt that claimant’s blood 
pressure should be brought' under control and some attempt 
should be made as a last try to cure his headaches. He 
opined that claimant's impairment was in the range from 0- 
5%. He noted that possibly claimant could, with some argument, 
be placed in a range of impairment of 10-45%. His diagnosis 
was a psychophysiologic musculoskeletal disorder (tension 
headache) , hypertension, and obesity. He thought there was 
some possibility that the headache was related to the claimant's 
significant hypertension. Dr. Colbach found the claimant 
had no specific psychiatric disorder.

Dr. Sajid, in May 1977, reported he disagreed with Dr. 
Colbach's finding that 'claimant was medically stationary.
He .did not disagree with Dr. Colbach's finding that claimant 
suffered no psychiatric disorder. He felt because of the 
obesity and hypertension that claimant should be referred to 
an internist for better control of the hypertension.

' In June 1977, Dr. Sajid reported that claimant's blood 
pressure was within normal limits and had been since May
1977. He reported this did not alleviate claimant's headaches. 
This led him to believe that the headaches were, not related 
to the hypertension.

#

m

In October 1977 Dr. E. Louise Kremkau reported that due 
to claimant's size she questioned the accuracy of the many 
reports of hypertension. She reported the use of a small 
cuff and a large arm such as claimant had may result in an 
inappropriate high recording of blood pressure. She had no 
opinion as to what the cause of the blackout spells were and 
did not see any need for any further diagnostic evaluation.
She opined that she thought the claimant could do any work 
which did not involve heavy physical activity.

On June '2 , 1978 Dr. David Myers, psychologist, indicated 
he had been treating claimant with hypnosis and reported 
that this was of great assistance to claimant to reduce his 
chronic headache problems. Claimant continued to report that 
with physical exertion his headaches became throbbing and he 
occasionally got a bloody nose or passed out.

In July 1978 Dr. Colbach reported that he had discussed 
claimant's case with Dr. Myers and it was Dr. Myers' feeling 
that secondary gains were considerable. He felt it was 
appropriate to consider the•case stationary. He felt claimant 
suffered from a neurotic disability which was minor in 
nature. It was his opinion that once the claim was settled 
there was a good chance that claimant would again return to 
work. He felt until the claim was settled it appeared there 
was no possibility whatsoever that claimant's headaches 
would get better.
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On August 2, 1978 a Determination Order was issued 
which awarded,additional time loss from February 6, 1976 
through July 6, 1978 less any time worked. m

On August 20, 1978 Dr. Myers reported that it was his 
opinion that claimant has made progress in the last eight 
months in getting rid of his headaches, however, he continued 
tO-have problems with severe bloody noses and passing out.
Dr. Myers felt that given these symptoms there seemed to be 
no question that claimant was unemployable.

In August 1978 Dr. Janzen reported that claimant was 
unemployable due to a less than normal recovery from his 
injury sustained in October 1974. rie felt the claimant was 
also unemployable due to the past employment record which 
indicates a potential hazard to other employees or employers.
It was Dr. Janzen’s opinion that some form-of permanent 
compensation should be provided by the Fund to the claimant.

In August 1978, Dr. Myers reported that claimant continued 
to have periodic blackouts when he was exerting himself.
Dr. Myers felt that if claimant was to obtain employment at 
this time it would pose some serious risk to himself and to 
his fellow-employees. He strongly recommended that claimant 
be considered permanently disabled until such time as his 
symptoms were in remission.

In November 1978 Dr. Myers reported that claimant was 
making slow progress. However, he reported that claimant 
continued to experience severe bloody noses and passing out.
Based on the account that claimant gave Dr. Myers regarding 
the circumstances of the blackouts. Dr. Myers felt it would 
appear that claimant was going to hurt himself extremely 
seriously if these could not be prevented. In summary, he 
felt that claimant was much too high of a risk to be employed.

Claimant began .in January 1977 an on-the-job search 
program through Vocational Rehabilitation. He was attempting ; 
to find some type of factory assembly work. This program 
was terminated in August 1977 because claimant stated he was 
unable to accept work training. In October 1977 claimant 
began a new program which was designed to provide work for 
him in his own home. This program was terminated in May 
1978 because the rehabilitation counselor found that it was 
not feasible for homebound employment to continue.
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In the file are two letters from two 
The first letter relates the claimant ret 
job in March 19-75. It was reported that 
a time in March until he suffered a black 
bruised h-is ribs. During this period of 
was employed working on a light duty job. 
reported that due to the fact that it had 
job for claimant and due to his dizziness 
headaches which prevented him from doing 
they could not provide employment for the 
their opinion that the work they had was 
claimant to perform as long as he had his 
dizziness.

separate empJ.oyers. 
urned to his original 
claimant worked for 
out spell, fell and 
time when claimant 

The.employer 
tried a liciht duty 

, blackouts and 
his work they felt 
claimant. It was 
too strenuous for 
headaches and

A second letter from a different employer indicates 
that because of claimant's prior head injury which resulted 
in- dizziness and blackouts they- decided they could not 
continue to employ claimant. Claimant last worked for this 
employer in December 1976 for about 10 to 12 days but was 
terminated when he blacked out driving a car.

Claimant has also attempted a job as a dishwasher but 
again blacked out and broke dishes. He was also terminated 
from this job.

Claimant testified that he currently uses medication • 
for his problem and uses a cassette tape to hypnotize himself 
which was prescribed by Dr. Myers.

Claimant is now 30 years old, has a 10th grade education 
with a GED, two years of electronic courses at Portland 
Community College, but failed the CET license examination.
His work has consisted of being a car salesman, ranch hand, 
lot boy, laborer in a door making factory and a lumber mill, 
and truck driver. Claimant currently feels he would be 
unable to do any of these jobs because of his headaches. 
Claimant testified he has looked for a number of jobs but 
has not been hired after informing the employer that he 
suffers from blackout spells.

The Referee found that the medical evidence did not 
support claimant's contention that he has never been medically 
stationary. As to the issue of extent of disability, the 
Referee found that considering claimant's age, training, 
education, low skills, unconscious poor motivation, and past 
physical disability whether due to organic or non-organic 
factors, he found that claimant had sustained a loss of v/age 
earning capacity equal to 80® for 25-% unscheduled disability.
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, reaches a different 
conclusion than that reached by the Referee. No medical 
diagnosis of .claimant's underlying condition has been made.
However, there ^is no 
from blackout spells 
headaches are to the 
times a day to relax

question that the claimant does suffer 
nosebleeds, headaches, and that his 

extent that he has to lie down five 
and try to relieve them. This information 

coupled with the opinions of Dr. Janzen, his, treating physician, 
and Dr. Myers, claimant’s treating psychiatrist, leads the 
Board to conclude that.claimant is permanently and totally 
•disabled. The Board finds that the other doctors in this 
case,' in their recommendations- and analysis of claimant's 
-problems, ignore the barriers claimant has to returning to 
work, i.e., recurring nosebleed and blackout spells. After 
claimant's industrial injury his blackout spells, nosebleeds 
and headaches began. Claimant has attempted to find work he 
can do, but has been unable to return to work due to his 
condition. Therefore, the Board concludes that based on all 
the evidence in the file, claimant's continuing difficulty 
with nosebleeds, blackout spells and headaches, and his 
being required .to Tie down approximately five times, per day, 
there is no gainful and suitable employment claimant is 
capable of performing and finds that claimant is permanently 
and totally disabled.

ORDER

The Referee's order, dated April 3, 1979, is modified.

Claimant is hereby granted an award .for permanent total 
■disability as a result of the injury to his central nervous 
system effective the date of this order. .This is in .lieu of 
any previous awards for unscheduled disability. The remainder 
of the Referee's order is affirmed.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Boa.rd review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 
$3,000. ^

#

-562-



WALTER C. PHILLIPS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O’Leary, Claimant’s Attys. 
Newhouse, Foss, Whitty & Roess, 

Employer's Attys.
Own.Motion Determination

CLAIM NO. 502-0263-66 January 17, 1980

Claimant sustained a compensable injury to his ricjht 
lower leg on December 1, 1966. His claim was originally 
closed on December 20, 1967 with an award of compensation 
equal to 3.0® for 30% loss of the right foot.

Claimant continued to have problems and eventually had 
surgery for the removal of scar tissue in February 1972 and 
a triple arthrodesis in March 1973. Claimant returned to 
work and his claim was again' closed a second time on Decem
ber 5, 1973 with an award of additional compensation equal 
to 5® for 5% loss of the right foot. Claimant's aggravation 
rights have expired.

Claimant continued to have difficulty with the right 
lower leg and his claim was reopened by an Own Motion Order 
on May 8, 1979. Claimant had undergone a Charnley compression 
type talotibial arthrodesis of the ankle on September 26,
1978. The claimant was released for regular work on July 
30, 1979. On November 26, 1979 Dr. Anthony J- Smith stated 
that there was no further treatment planned for the claim
ant. He reported that an examination showed that all of the 
fusions were solid and pain-free when stress was applied.

On December 21, 1979 the Fund requested a determination ' 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on January 8, 1980, 
recommended claimant be granted additional temporary total 
disability inclusive from September 26, 1978 through July 
29, 1979 and an additional award of compensation equal to 
30° for 30% loss of the right foot.

The Board concurs.

ORDER

Claimant is hereby granted compensation for temporary 
total disability from September 26, 1978 through July 29, 
1979, less time worked, and compensation equal to 30° for 
30% loss of the right foot. This award is in addition to 
all previous awards claimant has been granted.
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Claimant's attorney has already been awarded a reason
able attorney's lee for the award of temporary total disa
bility granted by the Own Motion Order of 8, 1979,
Claimant's attorney is also entitled to a fee equal to 25% 
of the increased compensation for permanent disability 
granted by this order, payable out of said compensation as 
paid, not to exceed $3,000.

WCB CASE NO. 
WCB CASE NO.

78- 1056-E
79- 3601

January 17, 1980

RONALD RICHARDS, CLAIMANT 
Allen, Stortz, Barlow, Fox 

& Susee, Claimant's Attys.
Gatti & Gatti, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order Denying Motion

On December 14, 1979 claimant, by and through his 
attorney, moved the Board to remand this case to the Referee 
due to insufficiencies in the record. The motion was based 
on the fact that one of the primary issues in this case was 
the date of the accident. Claimant had conferred with the 
Oregon Game Commission and verified he was mistaken about 
the date he used to arrive at the date of his injury. 
Claimant, in his motion, indicated he did not feel this was 
going to be an issue at the hearing, but it turned out to be 
one and he now had additional evidence, including the testi
mony of witnesses who would corroborate his testimony as to 
the events between the date of the accident and the date a 
claim was filed.

The Board, after thoroughly reviewing the motion, would 
deny it. The motion does not indicate such evidence as 
claimant now offers was not available prior to the hearing.
The Board finds that this case was not improperly, incompletely, 
or otherwise insufficiently developed or heard by the Referee. 
Therefore, the Board denies claimant's motion.

m

.rtV

#

ORDER

Claimant's motion to remand is denied.
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# LLOYD SHANK, CLAIMANT
Keith D. Skelton, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request fe? Review by the '5AIP
Cross-request by Claimant

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
.review of the Referee's order which granted claimant an 
award of compensation equal to. 160° for 50% unscheduled 
disability for his neck injury. The Fund contends this 
award is excessive.

WCB CASE NO. 78-6594 January 17,- 1980

FACTS

Claimant, a 39-year-old Oreyon State policeman, suffered 
a compensable injury on March 3, 1976 when he was involved 
in an automobile accident. Claimant's injuries consisted of 
a contusion of the chest wall, including the lower rib cage, 
and a chronic cervical strain.

On October 5, 1976 Dr. J. Roger Curran reported that 
claimant had undergone a bilateral rib resection in either 
1973 or 1974 for what was presumed to be a thoracic outlet 
syndrome. Claimant, at this time, was complaining of pain 
in the right shoulder area. The claimant reported to Dr. 
Curran that he had a osteoma of the right shoulder for the 
past four years. Claimant also reported pain in his neck, 
the lower cervical region, occasionally radiating down into 
the intrascapular region and also pain down the arm.

On November 9, 1976 Dr. Ercil Bowman reported that 
claimant continued to have cervical pain. Claimant advised 
the doctor that he thought his cervical pain predated the 
accident he was involved in in March 1976. Claimant reported 
that lifting activities aggravated the pain and exertion 
such.- as driving did not nor did coughing or sneezing.
Somewhat inconsistently the doctor said the claimant had 
advised him he had severe episodes of pain while driving.

On December 10, 1976 Dr. N. R. Thrasher reported that 
in his opinion claimant had a degenerative disc disease, 
with probable vertical disc herniation. He reported that 
that condition had been present for at least three years and 
that the claimant had been carrying oh his work activities 
under considerable handicap.
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On March 7, 1977 Dr. Thrasher reported that the claimant, 
in his opinion, had a probable rotator cuff tear of the 
right shoulder, with a possible bicepital groove tenosynovitis 
He reported the claimant also had a cervical degenerative 
disc disease and a probable old disc herniation. It was his 
opinion that claimant probably should be confined to desk 
work.

m

On September 22, 1977 the Orthopaedic Consultants, 
after examining claimant, diagnosed a chronic cervical 
strain by history which could not definitely be related to 
the injury of March 3, 1977 fsic], status post bilateral 
first rib resections, partial, ,unrelated to the injury, and 
with no apparent residuals, and a chronic strain of the 
right shoulder by history only which they felt was unrelated 
to the injury and without any objective abnormalities demon-
BtratQd. It was their opinion that olairaant’s condition was
Stationary and that his total loss of function based on 
subjective findings in the neck area was minimal and this 
was due to the injury in March of 1976. They found no 
residuals secondary to the chest contusion suffered at the 
same time as the cervical strain. They reported his right 
shoulder function was excellent at that time and they felt 
no further treatment for that condition was needed.

On October 17, 1977 the Fund denied the claimant's 
claim for- his chronic strain of the right shoulder and the 
chronic- cervical strain. It accepted responsibility for the 
contusions to the chest wall and ribs, however.

On March 23, 1978 Dr. Thrasher reported he performed a 
myelogram of the entire cervical, thoracic and lumbosacral 
areas and could find nothing abnormal. Me reported, however, 
that claimant did have a definite grip strength weakness on 
the right and some demonstratable weakness of the right 
triceps.

A Determination Order, dated April 21, 1978, awarded 
claimant no compensation for temporary total' disability.

Claimant appealed the denial of. the Fund and after a. 
hearing an Opinion and Order was issued which remanded to it 
for acceptance the cervical condition in addition to the 
previously accepted rib injury. The denial for the chronic 
strain of the right shoulder was affirmed.

On August 8, 1978 a‘‘Second Determination Order was 
issued which awarded claimant no,compensation for temporary 
disability and compensation equal to 32® for 10% unscheduled 
disability resulting from-his neck injury.
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In late December 1978 claimant was examined again by 
Dr. Thrasher. Dr. Thrasher reported that claimant continued 
to have significant and incapacitating distress, aggravated 
by effort. It was his opinion that claimant had significant 
cervical spondylosis with degenerative disc disease of the 
cervical spine and, in addition, that claimant felt he may 
have some indication of adhesive arachnoiditis following a 
myelogram which was confined to the lunlDosacral area. It 
was his opinion it was best for claimant to retire since it 
was understood that he was not a candidate for anything 
except for patrol duty on a long-term basis.

Claimant is now 43 years old. He has a formal high 
school education. Claimant has extensive experience other 
than his training as a patrolman. He was raised in the 
Republic of Honduras and speaks and writes Spanish fluently. 
Prior to being employed by the state police he was employed 
as a corrections officer by the Oregon State Penitentiary 
and prior to that has worked as an airplane pilot and mechanic, 
supervisor of a plantation and cattle ranch in Central 
7\merica and was in the Marine Corp for five years on embassy 
duty in the Republic of Honduras.

In March 1978, claimant was notified that the Oregon 
State Police Department considered claimant a physically 
disabled trooper. They advised that the department could 
not place such individual on desk duty or any other duty for 
an indefinite period of time. Claimant was given two options, 
one being a regular disability retirement at that point, or 
to go on a desk duty assignment for a limited period of nine 
months and then apply for regular disability retirement 
which would be effective December 31, 1978. Claimant elected 
to go on the desk duty assignment. Claimant was retired on 
a disability retirement plan effective January 1, 1979.

Since his retirement, which was involuntary, the claimant 
has attempted to become self-employed as a taxidermist. He 
reports that this business is, at best, highly speculative. 
Claimant also reported that his wife currently works and has 
worked as a supervisor of nurses in a hospital. His wife 
works on a full time basis. Claimant testified that he 
currently resides in the Ontario, Oregon area and is not 
interested in relocating outside of this area. At the time 
of the hearing claimant was complaining of limitations of 
motion of his neck, chronic neck pain which radiated bilaterally 
throughout the shoulders and into the upper back. He reported 
that this pain was increased by activities. He feels that 
this neck condition limits his ability to perform such acts 
as heavy lifting, repetitive bending, repetitive stooping, 
and prolonged driving or riding. Claimant testified that he 
has given up some outside activities•such as yard work, 
however, he continues to do his own auto repair work and 
still continues to do some hunting and fishing. He testified, 
however, that he has fired his gun while hunting and it 
caused his neck and shoulder pains to increase.
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Two co-workers of claimant's testified at the hearing. 
Their testimonies clearly indicate that claimant was retired 
because he was considered by his immediate supervisor to be 
a hazard not only to himself, but others in the road while 
driving.

The Referee, after considering all the evidence, concluded 
that claimant was not permanently and totally disabled based 
on 'the medicai evidence. H0 fOUnd ttlOt ClaiMnt had success- 
fully worked as a dispatcher for the Oregon State Police 
prior to his retirement and that if a job such as this were 
available claimant could perform it. He noted that claimant 
was not motivated .to return to work, other than his attempt

m

to establish his own taxidermist business and had made no 
job search efforts with other employers. Claimant, in fact, 
has indicated he is not interested in looking outside his 
current residence area. However, the Referee found that 
based on the same evidence the claimant’s disabling neck 
condition with residuals therefrom were material factors in 
claimant's job termination as patrolman with the Oregon 
State Police Department. He found that claimant was precluded 
from returning to this position and that claimant’s disabling 
neck condition with residuals therefrom would adversely 
affect his ability to obtain and hold jobs in the general 
industrial labor market with duties which required heavy- .•
lifting, repetitive bending, repetitive stooping, etc. 
Therefore, considering these factors in connection with 
claimant's age, education,’ training and experience and. ‘
somewhat questionable motivation, he found that claimant was • 
entitled to an award of compensation equal to 160° for 50% - "
of the maximum allowable for unscheduled permanent partial 
disability, based on the permanent loss of wage earning 
capacity.

t
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BOARD ON DE NOVO REVIEV^J

The Board, on de novo review, disagrees with the Referee's 
conclusions. The Board does not find claimant is entitled 
to the award granted by the Referee. Claimant has shown no 
interest or motivation other than trying 'to establish his 
own taxidermy business to return to the labor market.
Claimant, at most, has a chronic cervical strain which does 
bar him from certain activities which would require heavy 
lifting, repetitive stooping, repetitive•bending or prolonged 
driving or riding. These limitations also prevent claimant 
from returning to his job as an Oregon State Police officer. 
However, the Board notes that the claimant has various other 
experiences which he can draw upon in seeking other employment. 
The Orthopaedic Consultants have rated claimant's total loss 
of function of his neck as minimal. Therefore, the Board 
finds that claimant is entitled to an award of compensation 
equal to 96° for 30% unscheduled disability for his neck 
injury.

ORDER

The Referee's order, dated July 30, 1979, is modified.

#
Claimant is hereby granted an award of compensation 

equal to 96° for 30% unscheduled disability for his neck 
injury. This is in lieu of any prior awards for unscheduled 
disability. The remainder of the Referee's order is affirmed.
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WCB CASE NO. 79-4835 January 21, 1980

mEDWARD BARNES, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys.

Order Denying Bona Fide Dispute Settlement
j
Claimant, by and through his attorney, on January 3, 1980, 

requested the Board approve his Bona Fide Dispute Settlement.
Claimant sustained an injury to both knees in March 1977.

The claim for this injury was accepted as a non-disabling injury 
in September 1977. Claimant left this employer in February 1978 
and went to work for another employer. In Hay 1979 claimant began 
to miss time from work and received medical care for his knees.
He requested his 1977 claim be reopened and this was denied on 
June 15, 1979 by the first employer. That employer contended 
claimant had sustained a subsequent disabling injury and occupational 
disease to both knees while employed by the second employer.

The Board, after thoroughly considering the proposed settle
ment, disapproves it. The 1977 claim was accepted as non-disabling. 
ORS 656.289(4) requires a bona fide dispute over the compensability 
of a claim. Such a dispute does not exist in this case. The 
dispute in this case is over responsibility for claimant's con
dition and is covered by another provision of the' law. Therefore, 
the Board will not approve this Bona Fide Dispute Settlement.
ORDER

The request for approval of a Bona Fide Dispute Settlement 
in this case is denied.

#
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MARVIN BRUCE, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
Roger Warren, Employer's Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and r'cCallister.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
v;hich affirmed a Determination Order, dated September 15,
1978, which awarded claimant compensation equal to 48° for 
15% unscheduled disability for his low back injury. Claimant 
contends this award is not sufficient.

FACTS

Claimant, a 38-year-old auto line v/orker in a plywood 
mill, sustained a compensable injury to his low back on 
August 13, 1976 while lifting panels of plywood. Claimant 
had undergone back surgery in 1971 for the removal of a disc 
by Dr. Robert Steele.

In October 1976 Dr. Steele reported claimant recovered 
from his 1971 back surgery and was working full time within 
two months after that surgery. He reported after the August 
1976 lifting incident claimant had experienced pain in the 
back on the left side radiating into the right leg. Dr.
Steele diagnosed an acute low back strain. He released 
claimant for work on November 1, 1976.

In February 1977, the Orthopaedic Consultants reported 
claimant was not medically stationary. Claimant reported 
his back pain was aggravated by bending, lifting objects 
weighing more than 20 pounds, sitting for longer than 10-15 
minutes, standing for longer than 30-45 minutes and walking 
more than two blocks. Their diagnosis was a prior back

•surgery and a chronic lumbosacral strain without radiculopathy 
They suggested further treatment consisting of a back brace, 
back exercise program, weight reduction and formal physical 
therapy.

In March 1977, Dr. Steele reported claimant had continued 
to have back pain and had been unable to take certain medi
cation. He felt that claimant's underlying problem of chronic 
low back pain was overshadowed by some posterior facet 
degenerative arthritis, as well as the possibility of L5 
radiculopathy. A myelogram done in April 1977 was normal. 
Claimant was given a back brace by Dr. Steele.

WCB CASE NO. 78-7790 January 17, 1980
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On May 10, 1977, Dr. Steele felt claimant's condition 
was stable. He reported claimant said he could sit for about 
30 minutes, but if he was able to get up and.move around, 
that could be prolonged to two hours; stand for one hour, 
walk for a half mile and could lift no more than 25 pounds.
Dr. Steele felt claimant needed a job change and suggested 
vocational rehabilitation.

In June 1977, claimant was at the Disability Prevention 
Center. Dr. James Mason, medical examiner, felt claimant's 
physical discibility was mild and he could tolerate moderate 
work. He felt claimant should avoid'excessive lifting,
'bending and twisting stresses due to his previous back 
surgery and subsequent low back strain. Dr. Oda Kent, a 
■psychologist, as Vocation Team Chairperson, reported claimant 
had a vocational handicap due to physical limitations and 
that claimant was interested in welding training.

A Determination Order, dated September 15, 1978, awarded 
claimant compensation for temporary total disability and 
compensation equal to 48° for 15% unscheduled disability for 
his low back injury.

On February 9, 1979 the Orthopaedic Consultants reported 
claimant had finished welding training, but had not worked 
as a welder. Claimant advised them he started working on 
December 6, 1978 feeding a plywood dryer. Claimant also had 
undergone two carpal tunnel release operations. Claimant 
stated he was able to work if he took his medicine and 
didn't feel work was aggravating his back. It was their 
opinion claimant's condition was medically stationary. They 
noted claimant "could not make a full bend" because of back 
pain; could carry objects which weighed from 20-50 pounds 
occasionally; stand/walk 6-8 hours per day; sit 1-3 hours; 
use hands to push and to pull; operate foot controls; occasion
ally bend and climb; and frequently squat. It was their 
opinion the loss of function due to this injury was mild.

Claimant testified he has an 11th grade education and 
has completed the welding course, but afterwards did not 
look for employment in that field because of his problems 
with his hands and wrists. Claimant still is employed as a 
dryer feeder and also has driven a lift truck and worked as 
a press operator. He has lost four days from work due to 
back pain, but is able to work'overtime. Claimant still has 
pain in his low back and legs. This pain is increased by 
bending, stooping, lifting and twisting. He can lift up to 
40 pounds occasionally. He avoids heavy lifting or prolonged 
walking or climbing, however, still engages in recreational 
activities. Claimant feels he could not pull on the "green 
chain" or work on the "auto line" because it requires too 
much standing in one place. His current job allows him to 
move around, even though he is on his feet the entire shift.

m

%
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The Referee, after reviewing all of the evidence, 
concluded that the Determination Order adequately compensated 
claimant for his loss of wage earning capacity. Therefore, 
the Referee affirmed the Determination Order.
BOARD ON DE NOVO REVIEW

The Board, after-de novo review, modifies the Referee's 
order. Claimant recovered from his first back injury and 
returned 'to work without any problems until this injury. 
Claimant subsequently is unable to return to heavy forms of 
employment and has had limitations placed on him by his 
•doctors. 'Based on-these limitations and claimant's testimony 
as to continuing difficulty, the Board finds claimant is 
^entitled to a greater award of compensation for his back 
injury. Therefore, the Board modifies the Referee's order 
and grants claimant an award of compensation equal to 80° 
for 25% unscheduled disability for his low back injury.
ORDER

The Referee's order, dated May 31, 1979, is modified.
Claimant is hereby granted an award of compensation 

equal to 80° for 25% unscheduled disability for his low back 
injury. This award is in lieu of any and all prior awards 
for permanent partial disability.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 
$3,000.

WCB CASE NO. 78-8434 January 21, 1980
DENISE CORTABERRIA, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys-.
Request for Review by Employer

Reviev/ed by Board Members Wilson and Phillips. 
ISSUE ON REVIEW

The employer seeks Board review of that portion of the 
Referee's order which reversed the partial denial of October 
13, 1978 of the employer and held the employer responsible 
for claimant's emotional psychiatric condition. The employer 
contends this is incorrect.
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FACTS
Claimant, a 28-year-old food processor, sustained a 

compensable injury to her left elbow and low back on December 
12, 1977 when she fell while running up some stairs.

Dr. Donald Smith, in April 1978, reported claimant 
complained of pain in her left elbow, in her neck, left 
lower side, and swelling and pain in the right lower forearm. 
He diagnosed chronic strain of the muscles and ligaments of 
the lower neck and dorsal lumbar area and also some nerve 
root irritation at probably the C5-6 or 6-7 level on the 
left.

In May 1978, Dr. Smith reported claimant complained of 
severe headaches and pain in the neck and shoulder. He 
diagnosed chronic cervical strain with occipital neuritis 
and dorsolumbar strain.

O

On May 24, 1978 Dr. Ray Grewe reported claimant probably 
had thoracic outlet syndrome or other nerve entrapment 
syndrome. He performed a myelogram in June 1978 which was 
normal. Also, in June, Dr. Grewe performed a stellate block 
on the left. Claimant stated this made her symptoms worse.
Dr. Grewe felt there was no indication whatsoever of any 
sympathetic dystrophy or causalgic element to claimant's 
pain. In July 1978, claimant underwent an EEG which was. 
normal. His final diagnosis was a cervical strain with 
possible left thoracic outlet syndrome "in an emotionally 
unsettled, moderately depressed" person.

On July 5, 1978 Dr. Leonard Marcel, a psychiatrist, 
reported claimant had been under a considerable amount of 
emotional stress the last two years with her employment, her 
husband's absence from the home for long periods of time due 
to his- employment and the behavior of her six-year-old 
daughter.

On August 25, 1978 Dr. Grewe felt there was not any 
neurologically correctable condition impairing claimant's 
return to work. He noted Dr. Marcel felt claimant needed 
additional psychiatric treatment..

The Orthopaedic Consultants, on September 26, 1978, 
reported they found no evidence of a thoracic outlet syndrome. 
They diagnosed: cervical strain syndrome, dorsolumbar strain 
syndrome, resolving rib cage contusion and anxiety neurosis 
and depression. It was their opinion claimant's condition 
was stationary and found no objective finding nor any residual 
loss of function to the rib cage or dorsolumbar portion of 
the back and only a minimal loss of function of the neck due 
to this injury. They felt claimant could return to her 
previous job without limitations. Dr. Grewe and Dr. Smith 
concurred with this report.
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On October 2, 1978 Dr. Grewe indicated claimant's 
current inability to work was due to her emotional 'problems.
He found claimant was medically stationary as of October 1, 
1978.

On October 13, 1978 the employer denied responsibility 
for claimant's psychiatric condition.

Dr. Hobard Dumke, in December 1978, reported claimant 
complained of headaches, neck pain, left upper extremity 
pain, back pain and left lower extremity pain. He found no 
evidence of ah organic neurological disturbance. He felt 
claimant should be released for work and her case closed.

A Determination Order, dated December 20, 1978, awarded 
claimant compensation for temporary total disability and 
compensation equal to 16° for 5% unscheduled disability for 
her neck injury.

In February 1979 Dr. Grewe, after hospitalizing claimant, 
diagnosed a left shoulder strain with moderately severe 
psychophysiological reactions with chronic pain and emotional 
distress.

Dr. Marcel, on April 17, 1979, opined that the exacerba
tion of claimant's physical difficulties was related primarily 
to the ongoing emotional stress present in her life and not 
to the work incident of December 12, 1977.

In May 1979 Dr. Grewe reported that claimant related 
her ongoing difficulties with increased problems to her 
original injury of December 12, 1977.

Claimant testified she felt she did not have any psychia
tric problems. She stated she had had a steady work record 
prior to the December 12 , 1977 incident.'

The Referee found that the preponderance of the psycholo
gical and psychiatric evidence revealed claimant's problems 
predated her injury of December 12, 1977. Further, the 
Referee found that the work incident triggered claimant’s 
underlying pre-existing emotional makeup. Therefore, the 
Referee set aside the denial of the psychiatric condition "
. . . to the extent that if and when claimant enrolled in a
structured psychiatric or psychological counseling program 
the payment of TTD compensation shall commence to be paid so 
long as claimant faithfully cooperates and -participates in 
said program".
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The Board, after de novo review, reverses that portion 
of the Referee's order which set aside the denial by the 
employer of responsibility for claimant's psychological 
condition. The evidence in this case indicates that claimant's

psychological problems predated her industrial injury. There 
is no medical evidence in this case which relates this 
condition to her injury or which finds her injury aggravated 
her underlying psychological condition. Dr. Marcel, a 
psychiatrist,opines that the exacerbation of claimant's 
physical difficulties was related primarily to the ongoing 
emotional stress present and was not related to her injury 
of December 12, 1977, The preponderance of the evidence 
does not support claimant's claim and the Board finds claimant . 
has failed to meet her burden of proof. Therefore, the 
Board reverses that portion of the Referee's order which set 
aside the partial denial.
ORDER

BOARD ON DE NOVO REVIEW

The order of the Referee, dated June 11, 1979, is 
modified.

That portion of the Referee's order which set aside the 
employer's denial of claimant's psychological condition, 
dated October 13, 1978, is reversed.

The remainder of the Referee's order is affirmed.

CLAIM NO. B53-118941 January 21, 1980
MILTON B. DAVIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant sustained a compensable injury to his low back 
on August 8, 1967. The claim was initially closed by a 
Determination Order, dated October 29, 1973, which awarded ■ 
claimant compensation for temporary total disability and 
compensation equal to 16° for 5% unscheduled disability for 
his low back injury. Claimant's aggravation rights have 
expired.

On January 4, 1979 claimant requested that his claim be 
reopened since he had been unable to work since November B, 
1978 due to his low back and left leg problems.
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Dr. Robert Rafal, on January 15, 1979, requested the 
claim be reopened. On February 5, 1979 Dr. Rafal opined 
this condition was an aggravation of claimant's previous 
injury in April 1973. On March 24, 1979 Dr. Rafal felt the 
"recent injury" should be treated as an aggravation of an 
underlying chronic condition.

#

On May 4, 1979 Employers Insurance of Wausau 
denied claimant's request for reopening.

(Wausau)

In July 1979, Dr. Lawrence Langston found claimant was 
suffering from low back pain due to the condition for which 
•he was treated in September 1973 and which was related to 
his August 1967 injury.

After various correspondence between the Board and the 
parties, Wausau indicated it objected to the Board issuing 
an own motion order in this case. This was based on an 
interview with claimant in which he indicated his back 
condition had gotten worse after "overdoing" it at his home.

The Board, after thoroughly considering all of the 
evidence before it, concludes that it would be in the best 
interest of the parties to refer this matter to the Hearings

Division for a hearing on the issue of whether claimant's 
current condition, resulting in hospitalization in December 
1978 and time loss, is related to his August 8, 1967 injury 
and represents a worsening thereof since the last arrangement 
and award of compensation or is due to an intervening event.

Upon conclusion of the hearing; the Referee shall cause 
a transcript- to be prepared and submitted to the Board 
together with his recommendation on claimant's request for 
own motion relief.
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WCB CASE NO. 77-869 January 21, 1980
WESLEY FOULTNER, CLAIMANT 
Tom Hanlon, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys. 

Request for Review by Claimant

O

Reviewed by Board Members Phillips and McCallister,
ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which affirmed the denials of the State Accident Insurance 
•Fund (Fund) and Crown Zellerbach for his left elbow condition. 
Claimant contends he suffered an occupational disease due to 
his work activity and subsequently needed surgery on his 
left elbow.
FACTS

On May 4, 1977 claimant filed an occupational disease 
or injury claim for a fractured left elbow with both Crown 
Zellerbach and the Fund. Crown Zellerbach became self- 
insured on July 1, 1976. The Fund had provided workers' 
compensation coverage for it prior to that date.

Crown Zellerbach denied the claim on May 13, 1977 on 
the basis that all the Incidents relative to the condition 
'for which he claimed benefits pre-existed its becoming self- 
insured. The Fund also denied this claim.

Claimant, who has been employed by Crown Zellerbach 
since 1967, sustained a compensable injury to his right 
thumb on June 25, 1969. Claimant slipped and fell from a 
log boom. This was.diagnosed as a bruise of the right 
thumb.

On September 11, 1972, . claimant lost his footing and 
fell, catching a safety line v/ith his right arm injuring his 
right arm and right knee. Claimant indicated he had to 
shovel chips a week later. Dr. J. B. Delashaw examined 
claimant in November 1972 relative to this incident. Claimant 
complained of very sore arms and that his right knee gave 
way. The diagnosis was traumatic tendinitis of the right 
forearm and traumatic tenosynovitis of the right knee.

O
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In August 1976, Dr. Paul Ilafner reported claimant had had to shovel wet wood chips four years ago for about 'four 
days. Claimant stated he began to notice the gradual onset 
of pain in his left elbow. Claimant reported this condition 
improved and did not bother him until two years ago when he 
changed jobs. His new job required heavy pulling on lines 
on barges and he noticed increasing pain,in the right elbow. 
Dr. Hafner interpreted >:-rays as revealing an old healed 
fracture of the left elbow. His diagnosis was a healed
fracture of the head of the left radius with a deformity.
Dr. Hafner felt: "It seems very unlikely that the activities 
as described by the patient would be capable of producing a 
.fracture of the head of the radius." He felt claimant must
have had an injury sometime prior to the onset of his present
;symptoms four years ago.

On September 10, 1976, Dr. C. S. McLaughlin reported 
claimant stated he had developed pain in both elbov/s four 
years ago while shovelling. Claimant denied any severe 
trauma to either elbow. His diagnosis was a healed mal-union 
fracture of the right radial head with resultant degenerative 
changes.

On December 10, 1976 Dr. McLaughlin operated to excise 
the left radial head and inserted a silastic radial head 
prosthesis.

In July 1977, Dr. McLaughlin opined that the fracture 
of the left radial head did occur prior to July 1, 1976. He 
could not find, absent any injury to the area with such 
sufficient force to cause a fracture, any work activity of 
an ongoing nature subsequent to July 1, 1976 which would 
cause the fracture and the need for surgery on the left 
elbow.

Claimant testified that from 1972 to 1976 he used his 
left arm at v;ork to pull large cables, picking up and carrying 
heavy objects and shovelling wood chips over his shoulder. 
Claimant alleged that in 1972 when he slipped and fell from 
the log boom he fractured his left elbow.

The Referee found that the totality of the evidence did 
not support claimant's claims. He noted that the 1972 
incident resulted in injuries to the right forearm and right 
knee only. The Referee also noted that claimant had really 
fallen in 1969 and not in 1972. Therefore, the Referee 
concluded claimant had failed to prove by the preponderance 
of the evidence that he incurred a fracture of the left 
elbow.

<9
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The Board, after de novo review, agrees with the Referee 
Claimant alleges he injured his left elbow in 1972 when he 
slipped and fell. However, the evidence shows that this 
incident occurred in 1969 and resulted in injuries to the 
right forearm and right knee. The Board concludes claimant 
has failed to prove by the preponderance of the evidence he 
incurred a fracture of his left elbow as alleged. Therefore, 
the Board affirms the Referee's order.

BOARD ON DE NOVO REVIEW

m

ORDER
The Referee's order, dated March 13, 1979, is affirmed.

WCB CASE NO. 78-9720 January 21, 1980
DWAYNE E. GUISINGER, CLAIMANT 
Edward D. Latourette, Claimnat's Atty.
Charles Paulson, Employer's Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister. 
ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which affirmed the employer/carrier's denial of his claim.
FACTS

«

Claimant, a 24-year-old iron worker, alleges he sustained, 
an injury to his left knee on June 20, 1978 when, while 
lifting 80-100 pounds of "flashing", his knee gave out.

Dr. John Hazel, 
claimant was injured 
told Dr. Hazel the ca 
and being on his knee 
in the right knee of 
Hazel he had injured 
3 to 4 years ago and 
limited knee flexion 
due to this injury, 
as an iron worker.

on June 8, 1978, reported as the date 
"duration of last 6 months". Claimant 
use of problems was bending, stooping 
s. Claimant reported intermittent pain 
one month duration. Claimant told Dr, 
his left knee in a motorcycle accident 
had pain, crepitus and crunching and 
in the left knee since his 1971 surgery 
Dr. Hazel suggested claimant not work

The employer reported on June 19, 1978 in response to a 
letter from the carrier, dated June 8, 1978, it felt claimant’s 
injury was not work-related, but rather the result of a 
motorcycle accident.
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On June 29 , 1978, Dr. Harry Sirounian, D.O. , reported 
claimant had had surgery on the left knee and had no major 
problem until three weeks prior to his seeing claimant.
Claimant stated he had developed pain and progressive symptoms

in the knee following water skiing. Dr. Sirounian diagnosed 
progressive degenerative osteoarthritis of the left knee. 
Claimant also indicated his symptoms of pain and disability 
in the knee had been "getting worse" while working.

On September 13, 1978 Dr. Donald Slocum diagnosed:
"probable torn anterior cruciate ligament; anterolateral 
rotational instability with recurrent giving way of the 
•knee; tenderness over posterolateral joint line; probable 
tear, clinically, of lateral meniscus; painful fabella in 
extension with palpable crepitus at posterolateral articula
tion" . On SeptemiDer 20, 1978, Dr. Slocum performed an 
arthroscropy, lateral meniscectomy, and Mark 7 lateral 
reconstruction of the left knee.

On November 13, 1978 the employer/carrier denied claimant's 
claim. The basis of the denial was that claimant's knee 
injury did. not arise out of or during the course and scope 
of his employment, but stemmed from his previous motorcycle 
injury.

On May 14, 1979 Dr. Slocum reported claimant was station
ary and complaining of no pain in the left knee. He diagnosed: 
"1. status post-medial meniscectomy with old torn anterior 
cruciate ligament', torn lateral meniscus and degenerative 
arthritis old, and related to injury of 6/20/78. 2. Status 
post 9/20/78 lateral meniscectomy and lateral reconstruction 
of the knee" . Dr. Slocum reported claimant was now working 
as a foreman with no heavy lifting being required and felt 
this was ideal for claimant.

Claimant testified he did not have any problems with 
his knee until it "went out" on June 8. He stated this 
occurred before he saw Dr. Hazel. Claimant testified Dr. 
Sirounian must have been in error about his report of claimant 
water skiing.

Two other witnesses testified on behalf of claimant and 
were unable to verify when claimant had been injured.

The Referee, after reviewing all.of the evidence, found 
the denial should be affirmed. The Referee noted the discre
pancies in the various reports from the doctors and' in the 
histories of how claimant alleged he injured his left knee.
The Referee found that the majority of the medical reports 
did not mention any industrial injury. Therefore, the 
Referee affirmed the denial.
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The Board, after de novo review, concurs with the 
Referee's affirmation of the employer/carrier’s denial. The 
Board finds that the medical evidence in this case does not 
support claimant's claim. These reports, coupled with the 
testimony of all the witnesses, does not prove by a prepon
derance of the evidence that claimant sustained an in]ury as 
alleged. Therefore, the Board, as the Referee did, would 
affirm the denial.

BOARD ON DE NOVO REVIEW

#

ORDER
The Referee's order, dated May 21, 1979, is affirmed.

WCB CASE NO. 78-1883 January 21, 1980
DOROTHY HIGGINS, CLAIMANT 
Reiter, Bricker, Zakovics & Querin,
Claimant's Attys.

Gearin, Landis & Aebi, Employer's Attys.
Request for Review by Employer

Reviewed by Board Members Wilson and McCallister.
ISSUE ON REVIEW

The employer-carrier seeks Board review of the Referee's 
order which found claimant's claim was timely and remanded 
it to the employer for acceptance and for payment of compen
sation and other benefits. The employer-carrier contends the 
claim was not timely filed and that claimant's pre-existing 
emotional condition was not worsened by her employment.
FACTS

Claimant, a 60-year-old purchasing agent, filed a claim 
for an occupational disease on January 31, 1978 alleging 
that her work from 1976 to 1977 aggravated her high blood 
pressure. This claim was denied by the employer-carrier on 
February 23, 1978.

Claimant, on July 6, 1977, advised her supervisor that 
due to health reasons and at her doctor's suggestion, she 
was going to be on sick leave as of July 1, 1977.

«
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On August 1, 1977 Dr;- G. L. Swift • reported he had been 
treating claimant since 1974. He had been treating claimant 
for high blood pressure, irritable bowel syndrome, and •• 
various episodes of situational•tension anxiety and depressive 
reaction. Dr. Swift felt these conditions were directly 
related to tension and emotional stress. He felt that the 
majority of claimant's tension and stress arose from her 
work and her condition would not improve as long as she 
continued to work. It was noted claimant had ceased working 
at that time. Dr. Swift felt if claimant stopped working 
the amount of stress she was experiencing would decrease.

On January 16, 1978 Dr. Swift opined that claimant's 
poor health was related to the tension and emotional stress 
'claimant incurred in her job. He reported that since claimant 
had ceased working her blood pressure was easily controlled 
in the normal range and she had no complaints of abdominal 
pain or cramps. Dr. Swift advised claimant to retire due to 
her health.

In April 1978 Dr. Swift indicated claimant's health 
problems had been diagnosed as : a suspected history of 
ulcerative colitis, irritable bowel syndrome, hypertension, 
hypothyroidism {which was controlled) and a situational 
depressive reaction with chronic tension anxiety state. In 
August 1975 claimant had began feeling "unwell" with episodes 
of dizziness, headaches and seeing black spots. Dr. Swift 
reported that over the next two years claimant continued to 
complain of vague feelings of fatigue, headaches, nervousness 
and insomnia. He stated that in April 1977 he discussed 
with claimant the possibility of her getting out of her high 
stress employment to see if her condition would improve.
Dr. Swift opined claimant's employment did not cause her 
situational,depressive reaction, but did aggravate that 
condition and was a factor in aggravating her blood pressure 
and other psychosomatic symptoms. He did not feel claimant 
had any long term disability that arose out of the emotional 
stress related to her employment.

In June 1978 Dr. Guy Parvaresh, a psychiatrist, found 
no evidence of depression, acute anxiety, although he felt 
claimant could very well be experiencing chronic tension.
Dr. Parvaresh opined claimant did not have any psychiatric 
impairment. He could not determine whether claimant's work 
had aggravated her pre-existing condition.

On October 2, 1978 Dr. Daniel Voiss, a psychiatrist, 
opined claimant's physical and emotional problems were not 
caused by her employment, but were very much aggravated by 
tile work situation and the needs she developed out of it and 
out of the needs of her employer. He described claim.ant as 
a very hard worker, very conscientious, and one who .'would 
assume more and more responsibilities, refusing no one's 
reques ts.
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Claimant testified that in January 1977 Dr. Swift 
advised her that her problems were entirely caused by the 
stress and emotional problem of her work.

Claimant testified she applied for Social Security and 
for private insurance benefits in February 1977. She knew 
in January 1977 that her employment was a factor in her 
health problems.

The Referee found that claimant's claim had been timely 
filed and found that claimant had met her burden of proving 
•that her work situation materially aggravated her anxiety 
and her hypertension. Therefore, the Referee remanded the 
claim to the employer.
BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the 
order. The Board finds that the claim was not time 
as required by ORS 656.807(1). Claimant was advise 
January 1977 and knew in January 1977 that her work 
causing her problems. However, it was not until Jan 
1978 that she filed a claim. On August 1, 1977 Dr. 
report claimant's work was directly related to her 
problems. However, the Board does not find that th 
had filed a claim within 180 days from the date she 
disabled or was informed by her doctor that she was 
from an occupational disease. Therefore, the Board 
her claim was not timely filed. It does not feel i 
necessary to discuss the other issue raised by the

Referee's 
ly filed 
d in 
wasuary 31, 

Swift did 
health 
e claimant 
became 
suffering 
concludes 

t is
employer.

«
ORDER

The Referee's order, dated April 20, 1979, is reversed. 
The employer's denial is hereby approved.
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RODNEY A. McCOWN, CLAIMANT 
Emmons, Klye, Kropp & Kryger, 

Claimant's Attys.
Lang, Klein, Wolf,. Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer

WCB CASE NO. 78-4985 January 21, 1980

»

Reviewed by Board Members Phillips and McCallister. 
ISSUE ON REVIEW

The employer seeks Board review of the Referee's order 
which awarded claimant compensation equal to 96° for 30% 
unscheduled disability for his neck and back injury and 
compensation equal to 38.4° for 20% loss of use of his right 
arm. The employer contends these awards are not supported 
by the evidence and asks that the Determination Order, dated 
June 16, 1978, be restored.
FACTS

Claimant, a 2.4-year-old mill worker, sustained a compen
sable injury to his right arm on April 3, 1975 v;hen he was 
struck by tongs and knocked down. Claimant testified his 
neck and back were also sore and bruised. Dr. K. Clair 
Anderson diagnosed a probable cervical sprain and fracture 
of the right arm. Claimant was also seen by Dr. Holm Neumann 
who diagnosed fibromyositis.

The employer denied responsibility for any injury other 
than claimant's right arm injury on June 11, 1975. This 
denial was subsequently set aside and the claim for the back 
and neck injury remanded to the employer.

Dr. Neumann reported claimant was m.edically stationary 
as of September 27, 1975 and had no significant permanent 
residuals from his elbow injury.

A Determination Order, dated October 27, 1975, awarded 
claimant compensation for temporary total disability only.

In April 1976, the Orthopaedic Consultants reported 
claimant was complaining of pain in the right elbow, pain in 
the left.side of the neck, occasionally radiating pain down 
the left arm, occasional numbness in the left hand and 
occasional low back pain. Their diagnosis was: strain of
the cervical spine by history; epicondylitis and tendinitis 
of the right elbow and lunibosacra 1 instability due to a 
congenital defect. They found that claimant's condition was 
stationary and that he had no loss of function of the back 
or neck due to this injury and had a mild loss of function 
of the right arm. Dr. Neumann concurred with this report, 
but felt a job modification was needed.' -585-



Dr. Norman Hickman, a psychologist, in April 1976, 
opined claimant could return to his former job, although he 
did not wish to do so. Dr. Hickman found no reason claimant 
could not return to work.

Dr. Donald Clibborn, D. C., in October 1975, diagnosed 
thoraco-cervical strain with paresthesia down the left'arm 
and myofascitis. Left sided cephalgia was noted periodically,

In November 1976, Dr. Chen Tsai reported claimant had 
returned to work in August 1975 and had continued to work 
until December 1975 when he quit. Dr. Tsai diagnosed a left 
C7 radicular irritation, and lumbar strain due to his April 
3, 1975 injury.

In April 1977, Dr. Charles Kuttner, a psychiatrist, 
diagnosed "Transient situational disturbance - adjustment 
reaction of adultlife manifested by anxiety, and related to 
physical injury".

Dr. Tsai reported claimant complained 
pain aggravated by yard mowing or

10-speed bicycle
In August 1977, 

of left arm and neck
riding a motorcycle. Claimant had riden 
for four hours and developed left side pain. Dr. Tsai felt 
this aggravated his left C7 radicular irritation related to 
his April 1975 injury.

In December 1977, claimant injured his right knee in a 
motor vehicle accident. In May 1978 Dr. Neumann performed 
surgery on the right knee. •

Claimant enrolled in a business management program 
through Vocational Rehabilitation. He completed this program 
in June 1978. However, he was three hours from receiving 
his associate degree.

A Second Determination Order, dated June 16, 1978, 
awarded claimant additional compensation for temporary total 
disability and compensation equal to 9.6° for 5% loss of his 
right arm.

On October 17, 197 
some permanent partial 
claimant would continue 
intermittent stiffness 
shoulders. Dr. Neumann 
which avoided stressing 
Neumann felt claimant s 
frequent lifting, bendi 
climbing a ladder or wa

8 Dr. Neumann opined claimant had 
disability in his neck. He felt 
to have chronic problems and some 

and spasms if he overstressed his 
felt claimant should seek employment 
the upper extremities or neck. Dr. 

hould avoid activities which involved 
ng, squatting and stooping as well as 
Iking over uneven ground.

m
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»

In March 1979, Dr. Anderson found a full range of 
motion of the cervical and lumbar spines. He felt claimant
had EoniQ pQimanQnt partial disability in hie right arm andneck which was mild and due to his injury. However, he said 
he agreed with the Orthopaedic Consultants' report of claim
ant's permanent physical impairment.

Claimant testified he has v/orked as a roofer, lead man 
in a mobile home factory, cannery v;orker and done odd jobs 
on a car lot. After this injury claimant obtained a job as 
an experimental biological aide with the State which lasted 
only six weeks.

Claimant testified he has.daily, but intermittent, neck 
and shoulder pain. If he has severe neck pain, he also gets 
extreme headaches. With his right arm extended, he is 
unable to pick up heavy objects. He stated he still has 
pain in the right elbow. He feels he can stand for one 
hour, sit for one hour, but has to lay down throughout the 
day. .Claimant stated if he lifts five pounds his left- 
shoulder comes out of its socket and he can only turn his 
neck to the left 45°. He has taken a 30-mile bicycle ride 
and spent two weeks in the Bahamas after his injury.

The Referee found claimant was entitled to compensation 
for 96° for 30% unscheduled disability for his' neck and back 
injury and compensation equal to 38.4° for 20% loss of his 
right arm.

BOARD ON DE NOVO REVIEW
The Board, after de novo review, agrees with the Referee's 

award for the right arm, but reverses his award for the neck 
and back disabil.ity. The medical evidence in this case 
indicates claimant has chronic lumbosacral instability which 
pre-existed this injury. The Orthopaedic Consultants' 
report in which they found no loss of function of the back 
and neck due to the injury was concurred in by all the 
doctors. Claimant has some chronic back problems related to 
a congenital defect. However, based on the evidence in this 
case, the Board is unable to find any permanent partial 
disability in his back and neck resulting from claimant's 
industrial injury. Therefore, it reverses the Referee's • 
award in regard thereto,.
ORDER

The Referee's order, dated May 23, 1979, is modified.
That portion of the Referee's order which awarded 

claimant compensation equal to 96° for 30% unscheduled 
disability for his neck and back injury is reversed. The 
remainder of the Referee's order is affirmed.
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AUGUST E. STUBER, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

CLAIM NO. TC 383267 January 21, 1980

Claimant sustained a compensable injury to his neck and 
upper back on July 25, 1972. His claim was originally 
closed by a Determination Order, dated May 15, 1973 which 
awarded claimant compensation for temporary total disability 
only. Claimant's aggravation rights have expired.

On February 14, 1979, while descending a ladder, claimant 
suffered an acute episode of pain which the doctors related 
to his original injury. His claim was reopened on May 10,
1979 by an Own Motion Order from the Board.

On November 26, 1979 the Orthopaedic Consultants reported 
that claimant continued to have pain in the low neck radiating 
to mid and upper back, down to the mid dorsal area and that 
his arms went to sleep while he was in bed or leaning in a 
chair. They diagnosed a cervical dorsal strain, mild capsuli
tis o'f both shoulders, lateral epicondylitis on the right 
and functional overlay related to his injury. It was their 
opinion that the claimant's condition was stationary and 
that he should not return to his previous occupation but 
could perform medium duties. They suggested vocational 
assistance for claimant. It was their opinion that the 
physical impairment due to the claimant's injury was in the 
mild category.

Dr. Anderson, claimant’s treating physician, indicated 
on November 19, 1979 that he thought claimant should be 
declared medically stationary. • Dr. Anderson, on December 
18, 1979, concurred with the Orthopaedic Consultants' report.

On December 13, 1979 the Fund requested a determination of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on January 10,
1980, recommended claimant be granted additional temporary total disability from February 27, 1979 through November 19, 
1979 and additional compensation equal to 32° for 10% unsched
uled disability for his neck injury.

9
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The Board concurs with -the recommendation of the Evalua
tion Division regarding temporary total disability. However, 
the Bboard finds, based on the medical evidence and limitations 
placed on claimant restricting him to medium work that he sustained a loss of wage earning capacity which entitles him 
to an award of compensation equal to 64° for 20% unscheduled 
disability for his neck injury.

ORDER
Claimant is hereby granted additional compensation for 

temporary total disability from February 27, 1979 through 
•November 19 , 1979 and compensation equal to 64° for 20% '
unscheduled disability for his -neck injury.

CLAIM NO. 4-23-4-M-187 January 21, 1980
MURLIN WISE, CLAIMANTSAIF, Legal Services, Defense Atty.Own Motion Order

On December 11, 1979 claimant requested the Board to 
exercise its own motion jurisdiction and reopen his claim 
for an injury to his back sustained on April 27, 1974. 
Claimant's claim was first closed by a Determination Order 
dated August 2, 1974 which awarded the claimant compensation 
for temporary total disability only. The claim was again 
reopened and closed by a Determination Order dated June 18, 
1976 which awarded claimant additional compensation for 
temporary total disability and compensation equal to 64° for 
20% unscheduled disability for his back injury. Claimant's aggravation rights have expired.

On December 14, 1979 the Board informed the employer/in
surer of claimant's request and asked it to advise the Board 
of its position.

The employer/insurer advised the Board that it was 
denying responsibility for the current medical treatment and 
time loss claimant was suffering. They based this on a 
medical report received from Dr. Donald Bernson, dated 
October 18, 1979. Additionally, it received chart notes 
from Dr. Ray Miller for examinations during the summer of 
1979, all of which in their opinion indicated a medically 
stationary condition. Dr. Bernson reported that the majority 
of the exacerbated symptoms occurring subsequent to a fishing fall in September 1979 in their opinion indicated a new 
injury. Therefore, the employer/insurer requested that this 
claim be set down for a hearing in order that oral testimony 
could be taken in support of the employer's position.
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On December 4, 1979 Dr. Bernson reported that claimant 
had been seen by him on October 1, 1979 and was complainincj 
of low back pain with radiation into the left hip, posterior 
thigh and leg on the left. The history given to Dr. Bernson 
was that claimant had undergone back surgery for removal of 
a disc on the right side in April 1974. This surgery relieved 
the right side leg pain, but claimant continued 'to have a 
low back ache. A subsequent myelogram performed in October 
1976 was normal. Dr. Bernson reported that claimant began work in March 1979 as a millwright and had noted that the 
pain and symptoms which had previously been on the right 
side, had switched to the left side. Claimant also began 
having almost constant left sciatic pain and discomfort. The 
claimant advised Dr. Bernson in July 1979 that he had slipped 
while gathering firewood and fell, landing on his left hip. 
Claimant reported he was stiff and sore for approximately 
two weeks after this incident, but the symptoms si±)sided and 
he continued to work. Claimant also advised Dr. Bernson that 
he had slipped and fallen on September 15, 1979 while fishing 
and landed in a sitting position. Dr. Bernson indicated that 
claimant was inclined to attribute most of his symptoms to 
this fall on September 15, 1979, however, he noted that the left sciatic pain and left leg pain began some six months 
earlier in March 1979. Dr. Bernson found that a myelogram 
done on October 14, 1979 indicated the presence of herniated 
disc at the lumbosacral level on the left side.' It was Dr. 
Bernson's opinion that the evidence of the herniated disc on 
the left side of the lumbosacral level was a continuation of 
the initial injury sustained in April 1974. • He believed 
that claimant's claim should be reopened and authorization 
approved for the removal of the recurrent herniated lumbo
sacral disc.

On August 15, 1979 Dr. Ray Miller reported that the 
claimant complained of no left pain but some pain in the 
right hip. . He reported that claimant continued to work. It 
was his opinion that any•further diagnostic tests were not indicated and that any additional surgery would not benefit 
the claimant. He did not feel claimant was in need of any 
additional treatment at that time.

•The Board, after thoroughly considering the evidence 
before it, finds it is unable to determine if claimant's 
request for own motion relief should be granted. Therefore, 
the Board feels it must remand this matter to the- Hearings 
Division of the Workers' Compensation Board to conduct a . 
hearing to determine whether claimant in fact has sustained 
a new injury or if his present condition is due to the 
worsening of his original injury suffered in April 1974.
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ORDER
It is hereby 9rdered that this matter is referred to 

the Workers' Compensation Board's, Hearings Division for a 
hearing to 'determine whether or not claimant has -sustained a
new injury or an'aggravation of his April 27, 197 4 injury.If 'the Referee finds that the claimant has, in fact, sustained 
a new injury, the. Referee shall enter an order approving the 
denial issued .by, the employer/carrier on December 12 , 1979.
If the Referee finds that claimant did not 'sustain a new 
injury, but, in fact, his present condition is due to an - 
aggravation of his April 27, 1974 injury, the Referee should 
enter a recommendation that the denial issued by the employer/ carrier be set aside and claimant be granted own motion 
-relief. In either case the Referee shall cause a transcript
to be prepared and forivarded to the Board for its consideration along, with all the exhibits received at the time of the 
hearing.

SAIF CLAIM no: C 373434 January 21, 1980

9
IRIS YOUNG, CLAIMANTDoblie & Francesconi, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order • . ^

Claimant, by and through her attorney, on -December 14 , 19 79 , requested the Board to exercise its own motion jurisdiction 
and reopen her claim for an injury sustained to her back on May 
■4, 1972. Attached to this request were several medical documents. 
Claimant's claim, had initially been closed by a Determination 
Order, dated May 15, 1973, which had granted claimant an award 
of compensation for temporary total disability and an award of 
compensation equal to 32° for 10% unscheduled disability for her low back injury. .Claimant's aggravation rights have expired.

A Second Determination Order, dated July 20, 1976, was issued 
after claimant's aggravation claim had been found compensable 
and awarded claimant compensation for temporary total disability 
on ly .

On August 24, 1979 Dr. David S. Todd and Harry Danielson 
reported that claimant had a herniated disc at C5-6 level which 
required surgical intervention to correct. Dr. Danielson re
quested authorization to proceed with, the surgery. On September 4 
claimant requested that her claim also be reopened.
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Dr. Danielson, on September 14, 1979, reported that claimant had progressively worsened to the point where it was pos
sible to demonstrate a herniated nucleus pulposus C5-6 by disco
graphy and additionally an injection of local anesthetic into the inner space had relieved her pain further pointing out the 
fact that the offending disc was responsible for her problems.

On November 14, 1979 Dr. R. V. Stevens opined that claimant's current symptoms were directly due and related to the 
injury which occurred in May 1972. He felt that this claim 
should be reopened.

On December 19, 1979 the Board informed the Fund of 
claimant's request and asked it to advise the Board o£ its 
position -in regard thereto. On January 1, 19 80 the Fund 
responded it would oppose an Ov/n Motion Order reopening the 
claim. This was based on a report from the Orthopaedic Con
sultants dated October 16, 1979.

In the October 16, 1979 report, the Orthopaedic Consul
tants diagnosed a chronic cervical dorsal strain and functional 
overlay. They felt claimant's condition was still stationary 
from a neurological standpoint. They found no objective ab
normalities to suggest nerve compression. It was their feel
ing that the main problem that claimant suffered from was 
symptomatic pain. They indicated they agreed with Dr. Daniel
son that surgery would probably not completely relieve her 
pain and therefore it was their opinion that surgery was not 
needed at the present time. They felt that the inconsistencies 
in examination suggested some functional overlay and that a psychological examination would also be needed for documentation. 
It was their opinion that the claimant's previous disability 
award was adequate. They concluded that claimant's current 
symptoms were essentially the same as those she .described in 1976 
and which were felt to be related to the original injury in
1972. The Orthopaedic Consultants did not feel that claimant should return to her previous occupation as a nurses' aide and 
that she should seek another occupation limited to light work. 
They felt vocational assistance would be necessary.

The Board, after thoroughly considering the evidence before 
them, finds it is not sufficient to warrant a reopening of • ■ . 
claimant's claim at this time. Claimant still is entitled 
to treatment under ORS 656.245. The Board would urge that the 
Field Services Division extend its assistance to claimant for 
job placement.

ORDER

The claimant's request for own motion relief is denied.
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KENNETH E. ZIMMERMAN, CLAIMANT SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his back and
right leg on August 1/ 1971. His claim was originally closed
by a Determination Order, dated April 10, 1972, which awarded 
claimant compensation for temporary total disability and compensation equal to 32® for 10% unscheduled low back disability. 
Claimant's aggravation rights have expired.

Claimant, continued -to have, dif ficul-ties and in March 1978 
•sought treatment from Dr. Degge and Dr. Franklin. The diag
nosis was a possible recurrent disc at the same level which had 
previously been operated on.

An Own Motion Order, dated June 22, 1978, reopened the claim for benefits commencing on March 23, 1978. Dr. Franklin 
found claimant had an inherited neuropathy. He felt this disease 
retarded the regeneration of the nerves following the traumatic 
injury claimant had sustained and that the original injury was responsible for the initial exacerbation and aggravation of this 
underlying condition since. On November 15, 1979 Dr. Franklin 
reported that claimant's condition was stationary although he. 
would continue to experience periodic exacerbations of pain.

Since the original claim closure in 1972 claimant has 
earned a B.S. degree in Psychology at the University of Oregon 
and has completed two terms in graduate work. He also has nearly 
completed two years in a Registered Nurse training program at 
Lane Community College.

On November 28, 1979 the Fund requested a determination 
of claimant's current disability. The Evaluation Division of 
the Workers' Compensation Department, on January 11, 1980, recommended that claimant be granted additional compensation 
for temporary total disability from March 23, 1978 to November 
15, 1979, but be granted no additional award of permanent dis
ability.

CLAIM NO. KC 330596 January 21, 1980
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The Board does not concur with the recommendation as to 
permanent partial disability. Claimant's back pain is in
creased by sitting, standing, walking and bending. The med
ical evidence also indicates that his hereditary neuropathy 
has been aggravated by this industrial injury. This has led 
to a slower than normal recovery from the initial injury. 
Based on the evidence, the Board finds that claimant is entitled to an increased award of compensation representing 
a greater loss of wage earning capacity than that for which 
he has been awarded previously. Claimant is precluded from 
work of his previous nature or from work requiring prolonged sitting. Therefore, the Board finds claimant is entitled to 
compensation equal to 112® for 35% unscheduled disability 
for his low back injury'. The Board does concur with the rec
ommendation of compensation for temporary total disability.

#

ORDER

Claimflnt is hereby rjrahted award of comporiGation foftemporary total disability from March 23, 1978 through Novem
ber 15, 1979 and an award of compensation equal to 112® for 
35% unscheduled disability. •. This award is in lieu of all pre
vious awards claimant has been granted for unscheduled dis
ability.

WCB CASE NO. 78-6985 January 23, 1980
GALE COEN, CLAIMANTGerald A. Martin, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister. 
ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of that portion of the Referee’s order which ordered 
it to pay $850 in attorney's fees in addition to the compen
sation awarded. The Fund contends this was in error.
FACTS

compensable This was
Claimant, a 47-year-old carpenter, sustained a

injury to his back and right knee on July 1, 1976 . ...
diagnosed as an acute back strain and splinting tendon of 
the right knee. Claimant was released for regular work on 
October 4, 1976 and found medically stationary on October 1, 
1976 . #
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A Determination Order-, dated December 15 , 1976 , awarded 
claimant compensation for temporary total disability from 
July 1, 1976 through October 3, 1976.

Also, on December 15, 1978 Dr. A.S. Wattleworth reported 
that claimant's back pain had resolved, but he continued to 
have problems with his right leg. After an arthroscopic 
examination of the right knee on.January 11, 1977 Dr. Wattle- 
worth performed a medial meniscectomy.

The Fund reopened the claim on January 25, 1977 as of 
January 11, 1977.

On September 1, 1977, Dr. Ray Miller opined claimant 
had a lumbosacral strain and maybe a small disc protrusion.
He felt claimant should be treated conservatively.

On September 9, 1977, Dr. Wattleworth opined claimant's 
im could be closed with a mild permanent partial disabiiiclaim

in the form of an absent medial 
synovitis.

meniscus and mild chronic
ty

Dr. Miller released claimant for regular work as of 
November 1, 1977. In January claimant underwent a lumbar 
myelogram which was normal.

On February 23, 1978 Dr. Miller reported he would 
release claimant for work on March 15, 1978 for a three- 
month period of light work. He felt if claimant could not 
engage in heavy work he should consider being rehabilitated.

On May 10 , .1978, Dr. Wattleworth reported claimant's 
condition was medically stationary and his claim could be 
closed. He opined claimant's permanent partial disability 
of the back was mild to moderate and claimant's permanent 
partial disability of the right knee was minimal.

A Determination Order, dated June 28, 1978, awarded 
claimant additional compensation for temporary total disability 
from January 11, 1977 through March 14, 1978 and compensation 
for temporary partial disability from March 15, 1978 to 
March 19, 1978 and compensation equal to 5% loss of his 
right leg and 10% unscheduled disability for his low back 
injury.

On September 6, 1978 claimant requested a hearing on 
the amount of permanent partial disability awarded by this 
Determination Order.

On October 17, 1978 Dr. Jones advised the Fund claimant 
could not work and suggested a referral to the Disability 
Prevention Center. He requested the claim be reopened at 
that time on the basis of an aggravation.
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Claimant was referred to the Disability Prevention 
Center on November. 9, 1978, ;

On December 29, 1978 claimant requested a hearinq based 
bn the refusal of the Fund to reopen his claim as requested 
by Dr. Jones in his letter of October 17, 1978. ‘

A stipulation, signed on April- 17, 1979 , provided the ‘ 
claim was reopened for further medical care and temporary 
total disability effective October 17, 1978 until closed;, 
the parties reserved the right to contest the issue of - '
whether or not the claim should be reopened prior to October 
17, 1978; the parties agreed claimant's attorney was entitled, 
to an attorney fee and that the amount of the fee and whether 
or not it was payable separately by the Fund or out of 
compensation was left to be decided by a Referee.

Claimant testified he last worked on June 23, 1978,
The Referee found claimant was entitled to compensation 

for temporary total disability from June 23 through October 
16, 1978, The Referee treated.the Fund's failure to reopen 
the claim as a de facto denial and ordered the Fund to pay 
claimant's attorney the sum of $850 in addition to and not 
out of the compensation benefits due claimant,
BOARD ON DE NOVO REVIEW , '

The Board, after de novo review, reverses that portion 
of the Referee's order which awarded claimant’s attorney an 
attorney's fee in addition to the compensation due. The 
sole issue before the Referee was the effective.date claimant 
was entitled to compensation for temporary total disability. 
The issue was not a de.facto denial. Claimant had contended 
he was entitled to compensation for temporary total disability 
from March 19, 1978 until October 17, 1978. Under the 
rationale of Smith v. Amalgamated Sugar, 25 Or App 243, 5.48
P2d 1329 (1976), and. Vandehey v._Pumilite Glass and Building
Company, 35 Or App 187, _____ P2d(1978), as applied
to the facts in this case, claimant's attorney is entitled 
to an attorney's fee out of the increased compensation but 
not in addition to the compensation due.
ORDER

O

The Referee's order, dated July 30, 1979, is modified.
Claimant's attorney is. hereby granted, as and for a rea

sonable attorney's fee, a sum equal, to 25% of the increased 
compensation not to-.exceed $750 , payable out of said compen
sation. This is in lieu of the attorney's fee granted pre
viously.

The remainder of the Referee's order is affirmed.
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^ SHEILA K. LILE, CLAIMANT
Santos & Schneider-, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 78-9873 January 23, 1980

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order which 
affirmed the State Accident Insurance Fund's (Fund) denial of 
•her claim.

FACTS

Claimant, a 34-year-old furniture manufacturer employee, 
alleges she sustained-a compensable injury to her back on Aug
ust 2, 1978 when, while cutting some rolled foam rubber with a 
hand saw, she straightened up and felt excruciating low back 
pain. She testified that she advised her supervisor of this 
fact, but he told her to ignore it and continue to work. She 
stated that the next day she could barely get out of bed and 
called her employer and talked to a Mr. Boyer. She said she 
reported the injury to Mr. Boyer and also filled out a Form 
801 on August 3, 1978.

Dr. Gerald King reported he first examined claimant on 
August 3, 1978. His diagnosis was an acute lumbosacral strain, 
He was given a history that the claimant had bent over at work 
and stood up and noticed pain in the low spine area.

On September 27, 1978 Dr. E. L. Burnham reported that he 
had been treating the claimant and did not feel that she would 
have any permanent disability.

On October 9, 1978 Dr. Edward A. Heusch reported that 
claimant, had a history of a previous back condition in 1969 
when she was struck in the head with an insulated door weigh
ing approximately 100 pounds. Claimant was reportedly off 
work for two years because of a "compressed spine". She re
ported that on August 2, 1978 while at work she was cutting • 
foam in a squatted and stooped position and when she stood 
up she noticed pain in her low back that radiated into both 
thighs. She stated that the following day she was seen by 
Dr. Gerald King and later seen by Dr. Burnham. Dr. Heusch 
diagnosed a probable lumbar strain and felt that claimant 
would have no permanent partial disability.

On November 2, 1978 the Fund denied claimant's claim.
It was their opinion that there was insufficient evidence 
that her condition was either caused or aggravated by employ
ment on or about August 2, 1978.
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At the hearing Mr. Boyer, the production'manager/ testified 
that claimant called in and advised him of the injury the day 
after she said it had occurred. He stated that he then ini
tiated an investigation and found that no one could substantiate 
claimant's injury.

Claimant's supervisor testified that he did not recall the 
claimant mentioning any injury to him. He stated that claimant 
was a good worker and he had never known the claimant to be un
truthful.

The Referee did not find the claimant had proved her claim 
by the preponderance of the evidence. He felt that there were 
contradictions in the evidence which were not resolved in 
.claimant's favor. He further found that there was no persuasive 
■medical opinion relating claimant's problem to her employment. 
Therefore, based on all the evidence, the Referee found that 
claimant had failed to carry her burden of proof and, therefore, 
affirmed the Fund's denial of November 2, 1978.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's 
order. The Board finds that the only medical evidence in the 
file relates claimant's injury to her low back to her employ
ment. Dr, King indicates^on August 4, 1978 that the condition 
requiring treatment .was the result of an industrial injury or 
exposure. There's no question that claimant did report her 
experiencing back pain on August 2, 1978 to Mr. Boyer on the 
following day and receiving treatment from Dr. King. Her

supervisor testified that he did 
ing any injury to him on August 
claimant was never known to be u 
a very consistent history of wha 
and what events transpired after 
Therefore, the Board finds that 
dence indicates that claimant di 
to her low back on August 2, 197 
the Referee's order should be re

not recall claimant mention- 
2, however, he did note that 
ntruthful. Claimant has given 
t occurred on August 2, 1978 
her injury of that date, 

the preponderance of the evi- 
d sustain a compensable injury 
8. The Board concludes that 
versed.

ORDER

The Referee's order, dated June 7, 1979, is reversed.

Claimant's claim is hereby remanded to the State Accident 
Insurance Fund for acceptance and payment of compensation and 
other benefits as provided by law unti.l closed under ORS 656. 268

Claimant's, attorney is granted as and for a reasonable 
attorney's fee at both the hearing level and the Board level the 
sum of $900, payable in addition to and not out of the compensa
tion awarded to claimant.

-598-



WCB CASE NO. 79-4656 January 23, 1980

9

9

ROBERT NORTHEY, CLAIMANT 
EiTunons, Kyle, Kropp & Kryger,
Claimant’s Attys.

SAIF, Legal Services, Defense Atty.
Request for. Review by the SAIF

Reviewed by Board Members Wilson and McCallisteir.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which found claimant was 
■permanently and totally disabled. The Fund contends this 
award is excessive.

FACTS

Claimant, a 58-year-old service oiler, sustained a 
compensable injur^^ to his back on October 5 , 1978 while 
lifting the hood of a truck. Claimant had a prior back 
strain injury in 1972.

On October 18, 1978, Dr. Jack Crosby reported claimant 
indicated he had back pain since his 1972 incident, but felt 
it was more severe now. Claimant was insistent that he did 
not want to return to work. Claimant wanted to retire and 
draw Social Security and Veteran's benefits and other things 
he felt he was entitled to. Dr. Crosby felt it was possible 
claimant had back pain, but claimant's main problem was his 
decision not to work anymore.

On October 30, 1978, Dr. Ray Miller opined claimant had 
a protruding disc at the L5-S1 level on the right. He 
elected to treat claimant conservatively,

A myelogram performed on December 1, 1978 was normal.

-599-



On March 13, 1979 the Orthopaedic Consultants reported 
claimant gave them a history of injuring his back when he 
was 20 years old and having irregular pain in his back ever 
since then. He complained of inconstant pain in the right 
low back and left low back area which radiated into the 
buttock and thighs. Claimant stated the pain was increased 
by sitting for 15 to 30 minutes.• He reported he could not 
bend or lift. Claimant walked with a right-sided iimp and 
reported shooting pain in both legs when he walked. Their 
diagnosis was: chronic lumbosacral sprain, osteoarthritis, 
minimal, in the lumbar spine, and suspected peripheral 
vascular insufficiency in the lower extremities, mild in 
degree. They opined claimant was medically stationary and 
would be unable to return to his previous employment. They 
looted that because of claimant's limited education and work 
skills it. would be difficult for claimant to find another 
job. They opined claimant's total loss of function was 
mildly moderate and the loss of function due to this injury 
was mild. The prognosis for claimant's returning to work 
was very limited and they did not feel claimant would be 
employable in the near future. Dr. Miller concurred with 
this report.

On April 13, 1979 Dr. Crosby reported claimant had been 
totally disabled from October 5, 1978 through the present, 
however, he had not seen claimant since October 18, 1978.

A Determination Order, dated May 8, 1979, awarded 
claimant compensation for temporary total disability pnly.

Claimant testified he 
radiating into his hips and 
can sit and stand for only 
walk further than 200 feet, 
stated he lays down for an 
Claimant can drive about 15 
out of his garden by gettin 
cannot bend and can lift on 
time. Claimant has worked 
a 4th grade education.

has constant pain in his back 
down both legs. He stated he 

15 to 20 minutes and is unable to 
Due to his pain, claimant 

hour about 3 or 4 times a day.
miles. He is able to pull weeds 

g on his hands and knees.' Claimant 
ly one piece of firewood at a 
as a logger and an oiler. He has

Further, claimant testified he met v;ith a service 
coordinator, but was not able to find a job. He said he had 
submitted one application to a sawmill and went to the 
employment office on one occasion. Claimant admitted he had 
no intention of looking for work because he felt it was 
useless and that no one would hire him.

The Referee concluded claimant was permanently and 
totally disabled. The Referee's -decision was based on the 
medical reports and the testimony presented at the hearing. 
It was noted claimant admitted he did not intend to look for 
work and the Referee found, since that would be useless, 
claimant did not have to do so.

-600-



9

BOARD ON DE NOVO REVIEW :

The Board, after de novo review, reverses the Referee's 
award of permanent total disability. Claimant has not 
established that he is willing to seek regular gainful 
employment or that he has made a reasonable effort to obtain 
such employment. The Orthopaedic Consultants did find it 
would be difficult to find claimant another job. However, 
claimant did not reasonably attempt to find employment. He 
made one contact with the employment division and one contact 
with an employer. He did "cooperate" with the service 
coordinator, but not to the fullest of his abilities. Dr. 
•Crosby stated claimant's main problem is not back pain, but 
his decision not to work.

The Board does not find the medical evidence alone 
supports claimant's contention that he is permanently and 
totally disabled. After considering all other factors, such 
as claim.ant's age, education, work background, and motivation, 
the Board does not find claimant is permanently and totally 
disabled. However, the Board finds claimant has sustained a 
loss of wage earning capacity. Therefore, the Board finds 
claimant is entitled to an award of compensation equal to 
192® for 60% unscheduled disability for his back injury.

The Board would urge the Field Services Division of the 
Workers' Compensation Department again attempt to assist 
claimant in seeking employment.

ORDER

The Referee’s order, dated August 21, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 192® for 60% unscheduled disability for his back 
injury of October 5, 1978. This award is .in lieu of any 
previous awards for unscheduled disability.

The remainder of the Referee's order is affirmed.
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WCB CASE NO. 79-1742

BERNETTA ROLL, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Januarv 23, 1980

m

Reviewed by Board Members Wilson, Phillips and McCallister 

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of that portion of the Referee's order which set 
aside its denial of claimant's claim for a right ankle 
injury on December 24, 1978. The Fund contends this was in 
error.

FACTS ■

Claimant alleges that she slipped and fell and broke 
her right ankle on December 24, 1978 as the result of her 
back injury sustained on April 28, 1976. She has suffered 
four ankle injuries: May 1977-sprain to her left foot in a
fall; October 1977-broken right ankle in a fall; January 
1978-broken left ankle in a fall; and the December 24, 1978 
incident.

A Determination Order, dated April 24, 1977, awarded 
claimant compensation for temporary total disability and 
compensation equal to 48° for 15% unscheduled disability for 
her low back injury.

In August 1977, Dr. Calvin Kiest, an orthopedic surgeon, 
opined there was probably no connection between claimant's 
fall in May and'her back problem. He felt, based on her 
history, there was a relationship, but based on objective 
findings there was not a relationship.

Dr. Wallace Valley, 
the January 1978 fall,as 
low back condition.

D.C., in February 1978, opined that 
the first fall, was related to her

On February- 10, 1978, Dr. Lewis Van Osdel, an orthopedic
surgeon and medical examiner of the William Callahan Center, '
reported claimant had broken her left ankle, but this was
not related to her industrial injury.
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m The Board, after de novo review, reverses the Referee's
award of permanent total disability. claimant has not 
established that he is willing to seek regular gainful 
employment or that he has made a reasonable effort to obtain 
such employment. The Orthopaedic Consultants did find it 
would be difficult to find claimant anot!ier job. However, 
claimant did not reasonably attempt to find employment. He 
made one contact with the employment diyi.sipn and one contact 
with an employer. He did "cooperate" with the service 
coordinator, but not to the fullest of his abilities. Dr, 
Crosby stated claimant’s main problem is not back pain, but 
his decision not to work.

The Board does not find the medical evidence alone 
supports claimant's contention that he is permanently and 
totally disabled. After considering all other factors, such 
as claim.ant's age, education, work background, and motivation, 
the Board docs not find claimant is permanently and totally 
disabled. However, the Board finds claimant has sustained a 
loss of wage earning capacity. Therefore, the Board finds 
claimant is entitled to an award of compensation equal to 
192° for 60% unscheduled disability for his back injury.

The Board would urge ’the Field Services Division of the 
Workers' Compensation Department again attempt to assist 
claim.ant in seeking employment.

ORDER

The Referee's order, dated August 21, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 192° for 60% unscheduled disability for his back 
injury of October 5, 1978. This award is in lieu of any 
previous awards for unscheduled disability.

The remainder of the Referee's order is affirmed.

BOARD ON DE NOVO REVIEV^ . • •
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BERNETTA ROLL, CLAIMANT 
Charles Paulson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson, Phillips and McCallister 

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of that portion of the Referee’s order which set 
.aside its denial of claimant's claim for a right ankle 
injury on December 24, 1?78, The Fund GOntQndS thig Was in 
error.

WCB CASE NO. 79-1742 January 23, 1980

m

FACTS

Claimant alleges that she slipped and fell and broke 
her right ankle on December 24, 1978 as the result oher 
back injury sustained on April 28, 1976. She has suffered 
four ankle injuries: May 1977-sprain to her left foot in a
fall; October 1977-broken right ankle in a fall; January 
1978-broken left ankle in a fall; and the December 24, 1978 
incident,

A Determination Order, dated April 24, 1977, awarded 
claimant compensation for temporary total disability and 
compensation equal to 48° for 15% unscheduled disability for 
her low back injury.

In August 1977, Dr. Calvin Kiest, an orthopedic surgeon, 
opined there was probably no connection between claimant's 
fall in May and her back problem. He felt, based on her 
history, there was a relationship, but based on 'objective 
findings there was not a relationship.

Dr. Wallace Valley, D.C., in February 1978, opined 'that 
the January 1978 fall,as the first fall, was related to her 
low back condition.

On February 10, 1978, Dr. Lewis 'Van Osdel, an orthopedic
surgeon and medical examiner of the William Callahan Center,
reported claimant had broken her left ankle, but this was
not related to her industrial injury.

#
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The Board, after de novo review, reverses the Referee's 
award of permanent total disability. Claimant has not 
established that he is willing to seek regular gainful 
employment or that he has made a reasonable effort to obtain 
such employment. The Orthopaedic Consultants did find it 
would be difficult to find claimant another job. However, 
claimant did not reasonably attempt to find employment. He 
made one contact with the employment division and one contact 
with an employer. He did "cooperate" with the service 
coordinator, but not to the fullest of his abilities. Dr. 
•Crosby stated claimant's main problem is not back pain, but 
his decision.not to work.

The Board does not find the medica], evidence alone 
supports claimant's contention that he is permanently and 
totally disabled. After considering all other factors, such 
as claim.ant's age, education, work background, and motivation, 
the Board does not find claimant is permanently and totally 
disabled. However, the Board finds claimant has sustained.a 
loss of wage earning capacity. Therefore, the. Board finds 
claimant is entitled to an 'award of compensation equa.i to 
192® for 60% unscheduled disability for his back injury.

The Board would urge the Field Services Division of the 
Workers' Compensation Department again attempt to assist 
claimant in seeking employment.

ORDER

The Referee's order, dated August 21, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 192® for 60% unscheduled disability for his back 
injury of October 5, 1978. This award is in lieu of any 
previous awards for unscheduled disability.

The remainder of the Referee's order is affirmed.

BOARD ON DE HOVO REVIEW
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BERNETTA ROLL, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal .Services, Defense Atty. 
Request for Review by the SAIF

WCB CASE NO. 79-1742 January 23, 1980

m

Reviewed by Board Members Wilson, Phillips and McCallister 

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of that portion of the Referee's order which set 
.aside its denial of claimant's claim for a right ankle 
injury on December 24, 1978. The Fund contends this was in 
error.

FACTS

Claimant alleges that she slipped and fell and broke 
her right ankle on December 24, 1978 as the result o: her 
back injury sustained on April 28, 1976. She has suffered 
four ankle injuries: May 1977-sprain to her left foot in a
fall; October 1977-broken right ankle in a fall'; January 
1978-broken left ankle in a fall; and the December 24, 1978 
incident.

A Determination Order, dated April 24, 1977, awarded 
claimant compensation for temporary total disability and 
compensation equal to 48° for 15% unscheduled disability for 
her low back injury.

In August 1977, Dr. Calvin Kiest, an orthopedic surgeon, 
opined there was probably no connection between claimant's 
fall in May and her back problem. He felt, based on her 
history, there was a relationship, but based on objective 
findings there was not a relationship.

Dr. Wallace Valley, D.C., in February 1978, opined that 
the January 1978 fall,as the first fall, was related to her 
low back condition.

On February 10, 1978, Dr. Lewis Van Osdel, an orthopedic
surgeon and medical*^examiner of the William Callahan Center, '
reported claimant had broken her left ankle, but this was
not related to her industrial injury.

#

m
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On December 8, .1978, the Orthopaedic Consultants reported 
claimant complained of weakness in her right leg after 
walking to the limits of her tolerance. She feared she 
v;ould fall. The history given to them, by claimant, was a 
sprained left ankle on May 5, 1977 when she-fell whilu 
skiing and a fractured right ankle which occurred when she 
walked out of her house in the dark and missed a step. It 
was their opinion that the ankle injuries were not related 
to her previous back injury.

A hearing was held on January 12, 1979 on the Fund's 
refusal to pay for the medical treatment claimant had had 
■for her falls and foot injuries in May 1977, October 1977 
and January 1978. At that hearing Dr. Valley testified it 
was his opinion these injuries based upon reasonable medical 
probability were caused by claimant's low back problem of 
pressure on the sciatic nerve. Claimant testified that on 
each occasion she was walking along and suddenly her leg 
gave way. The Referee ordered the Fund to pay for medical 
treatment claimant had received for her falls and injuries 
to her foot.

Claimant fell again on December 24, 1978 and injured 
her right ankle. Dr. Howard Cherry, in April 1979, reported 
regarding this fall: "As far as the relationship to her back 
injury is concerned, it would appear to me that it is the 
same relationship as her previous injuries".'

The Board, in an Order on Review, dated September 28, 
1979, reversed the Referee's order and found that the three 
falls were not related to her back condition. The majority 
of the Board found claimant had failed to carry her burden 
of proving compensability of the foot injuries of May 1977, 
October 1977 and January 1978.

A Second Determination Order, dated February 23, 1979,_
awarded' additional compensation for temporary total disability 
only.

Dr. Steven Hoff, in April 1979, reported claimant had 
injured her right ankle when her "back caused pain and her 
legs gave way". He felt that based on the history of claim
ant's injuries to her ankles, the'December 24, 1978 injury 
was related to her back problems.

The Referee found that the medical evidence revealed 
claimant's right ankle injury of December 24, 1978 was a 
direct result of her compensable back injury. Therefore, 
the Referee set aside the partial denial of the Fund.
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The majority of the Board, after de novo review, reverses 
the Referee's setting aside of the Fund's partial denial.
The majority of the Board finds claimant has failed to prove 
that her fall in December 1978 was a direct result of her 
back injury. Dr. Valley does feel her fall is related to 
her back injury, but Dr. VanOsdel, the Orthopaedic Consultants 
and Dr. Kiest find no relationship between her falls and the 
resulting foot/ankle injuries and her back injury. Drs.
Hoff and Cherry find a relationship between her falls and 
her back injury based on the history. The majority of the 
Board finds Drs. VanOsdel, Kiest and the Orthopaedic Consul- , 
tants' opinions as to the causal relationship between claim
ant's injury and her back condition more persuasive. There
fore, the majority of the Board finds insufficient medical 
support in this case and reverses the Referee’s order.

The remainder of the Referee's order was not appealed 
and, therefore, is not discussed.

ORDER

The order of the' Referee, dated July 25, 1979, is 
modified.

That portion of the Referee's order which set aside the 
denial of claimant's claim for a right ankle injury on 
December 24, 1978 is reversed. The denial by the State 
Accident Insurance Fund of claimant’s right ankle injury of 
December 24, 1978 is approved.

The remainder of the Referee's order is affirmed.

Chairman Wilson dissents as follows:

At the time of the earlier review of this matter, the issue 
of compensability of foot and ankle injuries was in issue and

again before the Board in this review.

BOARD ON DE NOVO-REVIEW

the same issue is

I was persuaded at the time of the earlier review and am per
suaded now that these injuries are compensable; that the injuries 
to the ankles were caused by falls which occur when nerve impinqe- 
mnet in the back causes giving away and failure of leg function.
The matter of the injury to the back being superimposed on a congenital 
condition and being compensable has been established and is not 
in issue on this review.

Both Referees who have heard these matters have concluded 
that the evidence preponderates’in favor of compensability 
and I agree. The order and opinion of l^eferee Ail in the 
instant round of litigation should be affirmed.
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January 28, 1980

BRENDA BARTON, CLAIf'^ANT 
Roger B. Todd, Claimant's Atty. ' 
SAIF, Legal Services, Defense Atty 
Request for Review by the SAIF

WCB CASE NO. 79-1481

. Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks J3oard 
review of the Referee's order which awarded claimant compensa' 
tion equal to 37.5° for 25% loss of her right forearm. The 
Fund contends there is no 
the loss of use of a hand

evidence to support an award for 
or a forearm.

FACTS

Claimant, a 29-year-old mill worker, sustained a compen
sable injury to her right arm on April 27, 1978 when while 
taking a piece of veneer out from under the chain, she 
caught her right hand under the roller of a clipper. This 
was diagnosed as a laceration of the index finger and thumb 
of the right hand, which was repaired.

Dr. Peter A. Nathan, in July 1978, indicated claimant 
had an excellent range of motion in.her right wrist with no 
evidence of limited circumduction or instabil.ity. fie found 
the hand was normal, but claimant still had some difficulty 
with her thumb with "no activity in the extensor pollicis 
longus" at that time.

On August 1, 1978 Dr. Nathan operated and performed an 
extensor indicis proprius transfer to_ the extensor pollicis 
longus on the right and excision of the hypertrophic scar in 
the right wrist area.

Dr. Nathan, in December 1978 stated the right hand had 
excellent range of motion with full extension and strength 
in the thumb. He found no impairment of the thumb's flexion, 
opposition or adduction. Dr. Nathan found the hand was 
within normal limits except, for the scars about the right 
wrist and on the dorsal aspect of the metacarpophalangeal 
joint. He indicated claimant was medically stationary and 
found no evidence of permanent partial impairment. However, 
Dr. Nathan stated that if the scars did not improve they 
might require additional ‘treatment.

A Determination Order, dated January 16, 1979, awarded 
claimant compensation for temporary total disability only.
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At the hearing, claimant stated she returned to work 
for her employer but was iiistructed by her doctor to use her 
left hand not her right v/hen pulling on the green chain and 
has done so. Claimant complained of a general loss of grip 
and strength in her right hand, tiring of the hand after two 
hours of use, pain in the arm, tightness around the scars, 
cramping in the right hand up to the shoulder and limited 
ability to write and to type.

r Claimant’s supervisor testified since her return to 
work, she has complained of right cirm pain and has difficulty 
doing her work.

The Referee found claimant had sustained a permanent 
partial disability to her right forearm and awarded claimant 
compensation equal to 37.5° for 25% loss of her right forearm
BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's 
award of compensation. The medical evidence indicates 
claimant has some difficulty with the scarring around the 
wrist which limits her use of the hand and forearm. Claimant 
testified she has continuing limitations using her right 
hand and arm which reflects a loss of function. The Board 
finds that based on the evidence in this case claimant does 
halve some permanent partial disability in her right forearm, 
but not to the extent the Referee found. Therefore, the 
Board modifies the Referee's award of compensation and 
awards claimant compensation equal to 15° for 10% and not’ 
37.5° for 25% loss of her right forearm.

ORDER
The Referee's order,.dated July 20, 1979, is modified.
Claimant is hereby granted an award of compensation 

equal to 15° for 10% loss of function of her right forearm. 
This is in lieu of the Referee's award of compensation for 
loss of function of the right forearm. The remainder of the 
Referee's order'is affirmed.

#

-606-



January 28, 1980WCB CASE NO. 78-9953

In the Matter of the Compensation 
of The Beneficiaries of 

■RANDALL CANNON, DECEASED 
David A. Vinson, Claimant's Atty. 
Lanq, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

The employer seeks Board review of the Referee's order 
which found that the decedent's wife was a beneficiary of ■ 
the deceased v;orker and that she had not been abandoned; 
ordered the employer to accept tlie compensability of this 
claim and to pay widow's benefits effective June 7, 1978; 
assessed a 10% penalty on all compensation due from June 7, 
1978 unti1" December 4, 1978 and awarded claimant's attorney 
a fee of $1,000. The employer contends this was in error.

FACTS

The deceased worker was fatally injured on June 7, 1978 
in an industrial accident. The claimant, decedent's wife, 
filed a claim on November 8, 1978. A denial was issued by 
the employer on December 4, 1978 on the basis- that claimant 
had been living in a state of abandonment at the time of 
decedent's death.'

Claimant and the deceased worker were married on December 
29, 1973 and this marriage had never been dissolved. They 
lived as husband and wife continuously until November 1976 
and intermittently until March 1977. In March 1977 (:he 
deceased worker started living with another woman and lived 
with her until his death on June 7, 1978. The decedent 
didn't work until the fall of 1977.

In July 1977 claimant m.oved to California to begin 
training as a lab technician. She lived in California until

January 1979. She indicated she had limited contact (one 
phone call regarding the sale of an automobile in April 
1978) with the decedent.

Claimant testified she never had any intention of 
dissolving the marriage. She felt that as soon as their 
financial matters were resolved they would reunite and live 
as man and wife. The deceased worker did not contribute to 
claimant's support.

The decedent indicated as a beneficiary on a 
policy the woman with whom he was living.
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The Referee found, that: claimant was living in a state 
of abandonment when she moved to California in June 1977, 11 
months prior to the death of her husband. The Referee found 
that claimant's and the deceased worker's parting by mutual 
consent did not constitute abandonment. Therefore, the 
Referee found that the language of ORS 656.005(3), which 
defines a beneficiary, defined ciaimant 33 3 bonoficisi'y and 
fllSlmant was entitled to widow's benefits. Further, the 
Referee found claimant was entitled to a penalty for the 
employer's failure to pay compensation within 14 days or 
issue an acceptance or denial of the claim and granted an 
attorney's fee to claimant’s attorney.

■ board on de novo review

.The Board, after de novo review, would reverse the 
Referee's finding that claimant was not living in a state of 
abandonment for one year prior to decedent's death. The 
Board finds that claimant and the decedent had been separated 
as husband and wife no later than March 1977 when the decedent 
began to live with another woman. The decedent, after that 
date, did not provide any support to claimant. The decedent 
listed another woman as the beneficiary on an insurance 
policy. Therefore, the Board finds that claimant had been 
living in a state of abandonment from at least March 1977 
for at least one year prior to the date of decedent's death 
and is not a beneficiary as defined in ORS 656.005(3) and is 
not entitled to receive widow's benefits.

- Claimant's attorney is entitled as and for a reasonable 
attorney's fee for obtaining interim compensation and penalties 
the sum of $500 in lieu of the fee granted by the Referee.

The Board would affirm the remainder of the Referee's 
order.

The Referee's order, dated June 18, 1979, is modified.
That portion of the Referee's order which referred the 

claim back to the employer for acceptance and payment of 
widow's benefits effective June 7, 1978 is reversed.

That portion of the Referee's order which granted 
claimant's attorney the sum of $1,000 as and for a reasonable 
attorney's fee is reversed. Claimant's attorney is hereby 
granted the sum of $500 as and for a reasonable attorney's 
fee. This is in lieu of the Referee's award of attorney's 
fee,

The remainder of the Referee's order is affirmed.

m
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JIM B. DAVIS, CLAIflANT
Claud A. Ingram, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which set aside its denial of 
claimant's aggravation claim. The Fund contends this was 
incorrect- and its denial should be affirmed.

FACTS

Claimant, a 44-year-old logger, sustained a compensable 
injury to his neck and shoulder on October 4, 1973 when he 
was struck on the head by a falling limb off of a tree.
Claimant continued to work.

Claimant continued to complain of pain in the shoulder 
and neck and was hospitalized in January 1975. A cervical 
myelogram revealed minimal cervical spondylosis. The diagnosis* 
was a chronic posterior cervical strain.

Dr. Neil Thrasher, in July 1975, diagnosed: "... 
degenerative disc disease, probable underlying disc atrophy 
or herniation at C5-C6 and C6-C7; some C6 and .questionably 
C5 nerve root compression syndrime [sic] as manifest by mild 
weakness of biceps, triceps and radial wrist extensors . .

He stated claimant's condition was stationary. Dr.
Thrasher felt claimant was not incapacitated. Dr. Thrasher 
had reported claimant's condition had improved early in 1974 
after being treated.

A Determination Order, dated. July 28, 1975, awarded 
claimant compensation for temporary total disability only.

Dr. Lawrence Green, in November 1978, indicated claimant 
had stiffness in his neck, shoulders, arms and-hips for a 
number of years which perhaps pre-dated his injury. After 
reviewing x-rays, he concluded the degenerative disc disease 
and anterior encroachment pre-dated the injury and were not 
related to it, but was not prepared to say that with "100% 
surety". Dr. Green felt that if claimant had these signifi
cant changes at the time of his injury, he could have had an 
exacerbation of discomfort from the accident on this ongoing 
medical problem. He felt claimant's condition would get 
progressively worse.

WCB CASE NO. 79-242 January 28, 1980
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Dr. Joe Much, medical consultant f?or the Fund, on 
December 19, 1978, 'agreed tliat cJ/aimant hacA-docienera ti vo 
osteoarthritis of the neck which was not the result of: his 
injury. m

On December 22, 1978, 
vation claim.

the Fund denied claimant's aggra-

Claimant testified he had problems wi.th a. painPii.l and 
stiff neck for about a year pri.or to his injury. fie said 
that from 1975 to 1978 he worked steadily and only occasiona.l ly 
received chiropractic treatmenb. Ho feels the p::iin after 
his injury was different and worse than it had been before.
He stated it never retuimeci to the leve.l it had. been before 
his injury and has gradually increased. He says he continues 
to have neck and shoulder pain and stiffness. The oiily time 
claimant has lost time from work was to visit doctors.
Claimant denied any improvement in hj.s condition in 19 74.

The Referee found claimant suffered an c>:ac;erl:)ation of 
his under-lying pre-existing disc disease which has never 
returned to pre-injury status. The' Referee found ccla.i.mant's 
condition had gotten worse and claimant had suffered an 
aggravation. Therefore, the Referee remanded the claim to 
the Fund for acceptance and payment of benefits and to be 
reinbursed for his,payments of medical bills^incurred since 
the entry.of the denial..

BOARD ON DE NOVO REVIEW

The -Board, after de novo review, reverses- the Referee's 
order. There is no. medical. support' in this case for the 
aggravation claim. From 1975,to 1978 claimant did not seek

any medical treatment other than'occasional chiropractic 
treatment. Dr. Green felt ’ the' degenerative disc disease 
encroachments pre-dated claimant's injury and could have had 
an exacerbation of discomfort from the injury on this ongoing 
process. He felt claimant would continue to get progressively 
worse, but it could-take many years. The Board cannot find 
that this. evidence along with. claimant's testimony indicates 
a worsening of his condition since his last award or arrange
ment of compensatipn. The Board finds, claimant has failed 
to carry his burden of proof. Therefore, the Board reverses 
the Referee's order and y;ould approve the-.denial. The Board 
would note that any bills for medical, care would be payable 
by the Fund under ORS 656.245. , :

ORDER .

The Referee's. order, dated August 9 , 1979 , is reversed.

The State Accident Insurance Fund’s denial, --dated 
December 22, 1978, is approved.
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# LOIVELL DENNY, CLAIMANT 
Welch, Bruun & Green,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson, Phillips and McCal- 
lis ter.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board re- 
•view of the Referee's order which remanded claimant's claim 
to it for acceptance and payment of benefits pursuant to the 
Oregon Workers' Compensation Law. The Fund contends that this 
was in error.

FACTS

On November 7, 1978, claimant's doctor reported that he 
was unable to work from November 7 through November 17, 1978 
due to an asthmatic condition v;hich was work related. Dr. M. 
Goldberg diagnosed this condition as asthma. Dr. vlorome Reich, 
in December 1978, indicated that claimant may have an industrial 
or occupational form of asthma.

Claimant, a 29-year-old collator operator, worked making 
paper bags out of paper tubes vv'hich 'resulted in him breathing 
"a form of paper dust". Claimant reported that he was almost 
free of symptoms when he was away from work.

WCB CASE NO. 79-396 Januarv 28, 1980

Dr. Reich, in December 19 
ant schedule "a provocative te 
was exposed to at work to see 
duced".’ However, this was not 
that there was no history of a 
asthma in his family. He also 
coughing or wheezing before he 
Claimant stated he had smoked 
prior to December 1978. Dr. R

78, had suggested that the claim- 
st using the material that he 
if his symptoms could be repro- 
done. Claimant also reported 
ny allergy such as hay fever or 
stated he had no history- of 
began work with this employer, 
cigarettes, but quit six years 
eich felt that claimant's asthma

was either produced by the exposure or was pre-existent and 
■just exacerbated by the dust exposure and that claimant's 
work was a causative factor of this condition.
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In Mnrch 1575 / Dri Don '/• lioiiianfiqyl reportcs?, that, ciaiiw.nt
had a chronic obstructive iuncj disease. It was his opinion that 
claimant's pulmonary functional problems could be related to 
claimant's past history of smoking, exposure to dust over a 
four-year period,, or due to a recurrent infectious process.
Dr. Romanaggi suggested another pulmonary function test be done 
approximately one-half hour after claimant had been exposed to 
paper dust. He diagnosed claimant as having recurrent episodes 
of acute asthmatic bronchitis.

In April 1979 , Dr. Goldberg again reported that Iris diau'- 
nosis was an asthmatic condition due to claimant's work envii'on- 
ment. He felt claimant v.’as physically unfit to return to his 
position with his employer and suggested vocational rehabiliua- 
tion .

On'April 18, 1979 the Fund denied claimant's claim for thi.s 
condition.

In April 1979, an industrial hygienist visited claimant's 
work site. He 'found the dust level and the level of formalde
hyde were very low. He was advised that the paper being used 
the day of the sample was not the same as the paper usua],.ly 
used by the employer. The paper usually used, he was told, 
could sometimes create "dustier" conditions.

Claimant testified that he worked at a bag making machine 
for approximately three and a half years prior to filing his 
claim for his condition in late 1978. He stated that he began 
having breathing progblems in the middle of 1978. Claimant 
denied any prior problems with breathing until that time. Claim
ant stated that while at work he developed symptoms which in
cluded chest pains, burning sensation in the upper part of the 
chest and in the back of the shoulder blades area, shortness of 
breath, dizziness and lack of-energy. He testified that whiJ.c 
away from work and the dusty environment his condition improved. 
However, upon his return to his work environment, his symptoms 
also returned.

The plant manager testified that dust was generated in the 
process of making the bags. He noted that the dust problem 
was especially noticeable when the machines were being cleaned.

#

The Referee stated that neither the claimant nor the 
insurer had diligently pursued the question of etiology of 
claimant's condition, but found that claimant had offered 
sufficient evidence to convince him that claimant's acute 
condition was occasioned by the conditions of his employ
ment. Therefore, he remanded the claim to the Fund for ac
ceptance and payment of compensation. The Referee did not find 
it appropriate to award a penalty.
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i BOARD ON DE NOVO REVIEV/

' 'J'he majority of^ the Board, after de novo review, reverses
the Referee's order. Claimant has the burden of provin9 that 
his condition was related to the work environment. In this 
case, the claimant has not met that burden. Dr. Romanaggi felt 
that claimant’s problem could be due to his history or his past 
history of smoking, and exposure to dust over a four-year period 
or due to recurrent infectious processes. He also Pe.lt that claimant 
should undergo additional tests where he was exposed to the paper 
dust to determ.ine if this was related to changes in his pulmonary 
function. Dr. Romanaggi did not find a relationship between 
•claimant's work and his condition. Dr. Goldberg, however, does.
The majority of the Board finds that the opinion of Dr. Romanaggi 
is more persuasive in this matter than the opinion of Dr. Gold
berg. I'he majority of the Board finds that it would have been 
very helpful if claimant had undergone the pulmonary function 
test to determine the exact cause of his respiratory probl.ems. 
However, since he has not done this, it is difficult to say what 
the cause of his respiratory problems are. Therefore, since the 
claimant has the burden of proving by a preponderance of the 
evidence his condition is related to his work, the majority of 
the Board findS' that he has not done so. Therefore, the majority 
of the Board reverses the Referee's order and approves the 
denial issued by the Fund.

ORDER

The Referee's order, dated June 15, 1979, is reversed.

The denial issued by the State Accident Insurance Fund on 
April 18, 1979 is approved.

/

Chairman Wilson'dissents as follows:

The issue in this case, is the compensability of impairment 
of pulmonary function. The Referee has found that the record 
supports compensability and I agree.

The claimant's testimony is unrefuted and establishes that 
he had no respiratory problems before employment by Western Kraft.
Af this employment site, he was exposed to dust. Symptoms were 
especially acute while claimant was at work and when away'from 
the work environment his condition improved. When he returned to 
work, the symptoms returned and his condition deteriorated. F.rom 
this uncontroverted evidence, legal causation has been established.

The medica.l evidence thoroughly establishes the medical 
causation requirement. Dr. Reich, Dr. Goldberg arid other Kaiser 
physicians have all found pulmonary function 'changes related 
to the work environment.

<9
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The claimant has estabiishcrl a p7‘:i.nia facie case for both 
legal and medical causation and the evidence prepoiiderates 
heavily in favor of compensability. If other tests were aval] 
able to counter this proof, the 1^'und had the burden of pro
ducing such evidence. It has failed to do so. m

January 28, 1980WCB CASE NO. 79-1944

NITA HARRIS, CLAIMANT 
Frank J. Susak, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Phill.ips and McCallister.

ISSUE ON REVIEV-J

The State Accident Insurance Fund seeks Board review of 
the Referee's order which granted the claimant an award of 
compensation equal to 48° for 15% unscheduled dis£i}3ility for . 
her neck and back injury. The Fund contends this award is 
not supported by the evidence in this case.

FACTS

Claimant, a 35-year-old secretary and clerk, sustained 
a compensable injury to her back and neck on December 1,
1975 when while moving a typewriter she slipped and fell.
This injury was diagnosed as an acute lumbar disc syndrome 
with associated neuralgia of the left leg in the back of the 
knee and other injuries. The claim was at first denied, but' 
then ordered accepted.

Claimant continued to complain of back pain and headaches 
Claimant received conservative care.

Dr. J. Rogers diagnosed a chronic lumbosacral strain in 
March 1977. He felt claimant's condition was not stationary.

In May 1977, Dr. Robert Berselli diagnosed a chronic 
muscle strain. Claimant complained of tenderness over her 
neck, thoracic and lumbosacral spine. Dr. Bersell.i's examina
tion revealed no muscle spasm and a full range of motion 
with pain at the extremes of motion. He found no motor 
sensory defects.
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Dr. Berselli, in March 1978, indicated claimant's 
condition was medically stationary as of October 14, 1977. 
He did not feel claimant had any permanent impairment. He 
had'released claimant for regular work on August 25, 1977.

A Determination Order, dated June 27, 1978, awarded 
claimant compensation for temporary total disability only.

In October 1978, Dr. Berselli indicated claimant had 
complained of upper and lower back pain in September 1978. 
He noted claimant was working as a clerk doing some rather 
heavy lifting. It was his opinion claimant had a chronic 
thoracic and lumbosacral spinal strain syndrome and should 
be retrained for a different type of work.

On October 26, 1978 claimant was 
referred for vocational assistance.

notified she was not

In March 1979, chart notes indicate claimant had complained 
of dizziness on and off for the last three years. In October 
1978 claimant 'reported severe headaches and gave a history 
of 3-4 such episodes in the last year. The diagnosis was a 
migraine variant type headache.

In April 1979, claimant began receiving treatment from 
Dr, Ralph Hill. Claimant was involved in a motor vehicle 
accident on May 5, 1979. Dr. Hill indicated claimant would 
need additional treatment as a result of that injury.

At the hearing claimant testified she graduated from 
high school and had spent nine months in a business college.
Her prior work consists of grocery store work, foundry work, 
sales-clerking work and some bookkeeping work. Claimant 
indicated she' has severe and disabling headaches which have 
caused her to miss time from work. She has worked on a 
full-time basis for her employer from August 29, 1977 through 
May 5, 19 79 and. missed no time from work due to back problems.

The Referee, after considering all the evidence, found 
claimant's headaches were not related to her industrial 
injury, but that claimant's back and neck pain continued and 
found claimant was entitled to an award of compensation 
equal to 48,° for 15% unscheduled disability for her neck and 
back injury, of December 1, 1975.
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's 
award of compensation for unscheduled disability. The
evidence in thie cnsQ indiOc^tf^e disimant may Kave some
permanent impairment. Ilov;ever, the Board finds no evidence 
of any loss of wage earning capacity. Therefore, the Board 
reverses the Referee's award of compensation eqiia.l. to 48° 
for 15% unscheduled disability for claimant's neck and back 
injury and reinstates the Determination Order, dated dune 
27, 1978. The Board agrees with the Referee that claimant's 
headaches are not related to her industrial injury.

ORDER

The Referee's order, dated August 10, 1978, is reversed

The Determination Order, dated June 27, 1978, is rein
stated.

WCB CASE NO. 79-1289 January 28, 1980

SYLVIA JENKS, CLAIMANT 
Doblie, Bischoff & Murray,
Claimant’s Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which remanded claimant's 
claim to it for acceptance and payment of compensation; 
ordered a penalty of 5% of the temporary total disability 
that was due to claimant prior to the issuance of the denial; 
and granted claimant's attorney the sum of $750. The Fund 
contends its denial is correct and no penalties or attorney's 
fees are due. The Fund feels the attorney fee awarded was 
excessive.

m

m
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i facts

At the time of the hearing, the parties entered into 
the following stipulation. Claimant, a 42-year-old nurse's 
aide, sustained an injury to her left knee on September 29, 
1978 when she tripped and fell while crossing a hospital lot 
while walking to her car. Claimant filed a claim for this 
injury on October 16, 1978 and it was denied by the Fund on 
November 15, 1978. There was no evidence that the Fund paid 
claimant any temporary total disability within 14 days as it 
was required to do.

Claimant had left the hospital for her car. She walked
, ta the parking lot whoro cho normallv parked her car and
fell. She stated when she got to this lot she remembered 
she had not parked her car there because it had been full 
when she arrived. She tripped and fell while leaving the 
lot, injuring her leg.

The lot was owned and controlled by the claimant's 
employer. It was provided for the benefit of both the employer 
and the employees.

The Referee found that the coming and going rule applied 
and that in situations where a parking lot is owned by the 
employer or maintained by the employer for his employees, 
-Oregon considered it part of the premises whether within the 
employer's premises or separate from it. Therefore, the 
Referee concluded claimant had sustained a compensable 
injury and set aside the Fund's denial and remanded the 
claim to it for acceptance and payment of compensation. The 
Referee also awarded claimant's attorney a fee of $750 and 
assessed a 5% penalty on all temporary total disability 
compensation due prior to the issuance of the denial.

BOARD ON DE NOVO -REVIEW

The Board, after de novo review, concurs with the 
Referee's finding that this claim was compensable and awarding 
a 5% penalty. However, the Board finds the attorney's fee 
awarded was excessive based on facts in this case. The 
facts were stipulated to and were not complicated. Therefore, 
the Board finds an attorney's fee of $500 is adequate and' 
reasonable in this matter and would so modify the Referee's 
order.

ORDER

The Referee's order, dated September 10, 1979, is 
modified.
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That portion of the Refereo' s order vv-}iich q 
claimant's attorney the sum o i' $750, as nncl \'or: 
attorney's fee is modified and claimant's attorn 
the sum of $500 as and for a reasonable attorney's fee.

The remainder of this Referee's order is aLfj.rmed.

O!; reel 
r.\} :u-'. on a f) Ic 

V is cf ran tod

WCB CASE NO. 79-534 January 28, 1980

DOYLE LAMBERT, CLAIMANT
David R. Vandenberg, Claimant's Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attvs.

Request for Review by Claimant

Reviewed by Board Members Phillips and McCailister.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which granted claimant an award of compensation equal to
22.5° for 15S loss of the left hand/forsatm and compensation
equal to 16° for 5% unscheduled disability for his neck 
injury. Claimant contends these awards are inadequate.

FACTS

Claimant, a 43-year-old faller, sustained a compensable 
injury to his neck and shoulder on DecemlDer 30, 1976_when a 
limb of a tree struck him. Dr. Donald Renwick diagnosed a 
dorsocervical strain. He did not feel claimant would have 
any permanent impairment from this injury and released 
claimant for work on January 4, 1977.

Dr. Donald Bernson, in February 1977, opined claimant 
had spondylosis at C3-4, 4-5, and 5-6. He.felt the impact 
of the falling tree limb on claimant's head and neck made 
this condition symptomatic. Claimant was complaining of 
persistent neck ache and stiffness with radiation to the 
left subscapular area. Claimant also reported intermittent 
numbness and tingling of the left upper extremity. Dr. 
Bernson felt claimant could continue to work. On March 8, 
1977, Dr. Bernson indicated he restricted claimant to light 
work and made tentative plans for a myelogram and cervical 
discography. .After a myelogram revealed a defect, Dr.

discectomy and fusion C3-4J 4-5, and 5-6 
A pseudoarthrosis developed and was 
on vBeptember 8 , 1977. Claimant was 
March 8, 1978.
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On May 15, 1978 Dr. Bernson indicated claimant returned 
to work on March 20, 1978 and reported he was getting along 
fairly well. Claimant was falling trees and indicated his 
hands and arms occasionally went to sleep on him.

Dr. Bernson^ on October 18, 1978, reported claimant had 
continuously worked since March 20, 1978. Claimant complained 
of numbness, tingling and a burning sensation in the neck 
and upper extremities which Dr. Bernson felt was an incomplete 
or partial thoracic outlet syndrome which might be only 
indirectly related to claimant's industrial injury. Dr.
Bernson found, claimant had an excellent range of motion of 
the neck, about 80% of normal and had grip strength of 210 
pounds on the right and 170 pounds on the left. Dr. Bernson 
felt claimant's permanent partial disability was mild to 
moderate and felt claimant had no disability related to the 
thoracic outlet syndrome. He felt the claim could be closed 
and claimant could return to his original work. Dr. Bernson 
found no significant sensory deficit or weakness in either 
upper extremity.

A Determination Order, dated November 17, 1978, awarded 
claimant compensation for temporary total disability and 
compensation equal to 5% loss of his left arm, 5% loss of 
the right arm and 15% unscheduled disability for his neck 
injury. Both the claimant and the employer appealed this 
order.

Claimant testified he .has returned to work as a timber 
faller. He says he has a burning'pain in his neck and shoulders, 
running down the arms to the hands, mostly on the left side.
He feels he tires faster now than before his injury. Claimant 
currently uses muscle relaxants and pain pills. Claimant 
stated that from March through September 1978 he cut fewer 
trees per day. Claimant's supervisor contradicted this.
Since his injury claimant had participated in heavy work off 
his job. He helped a friend unload feed sacks and carry 
them 10-15 feet and stack 80-pound hay bales. Claimant also 
indicated he has cut firewood on several occasions.

The Referee found, after reviewing all the evidence, 
claimant was entitled to an award of compensation equal to 
22.5° for 15% loss of his left hand/forearra and compensation 
equal to 16° for 5% unscheduled disability for his neck 
injury. The Referee found claimant had not suffered any 
loss of use of his right upper extremity; therefore, the 
Referee made no award for it.
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BOARD ON DE NOVO REVIEW

The. Board, after de novo review, modifies the Referee's 
order. The Board can find no evidence in this case to 
support any award of unscheduled disability representing a 
loss of wage earning capacity. Claimant has returned to his 
regular job and has been able to do that job. There is no 
evidence that claimant is unable to do any forms of employment 
now that he could have done prior to his injury. Claimant 
does have some permanent impairment, but has not shown that 
this impairment resulted in any loss of wage earning capacity. 
Therefore, the Board reverses the Referee's award of unsched
uled disability in this case.

The Board finds that the Referee's award for the left 
hand/forearm should be for the arm. Dr. Bernson indicates 
claimant has less strength in the left upper extremity than
In the right. Claimant testified his left nrm is weaker and
he is unable .to pick up as much weight with it as ho can 
with the right arm. Prior to his injury claimant indicated 
he could lift equal weights with either arm. Therefore, the 
Board awards, claimant compensation equal to 28.8® for 15% 
loss of use of his left arm.

The Board finds as the Referee did that claimant is not 
entitled to any award for loss of function of the right arm.

ORDER

The Referee's order, dated August 15, 1979, is modified. m

That portion of the Referee's order which granted him 
compensation equal to 16® for 5% unscheduled disability for 
his neck injury is reversed.

That portion of ,the Referee's order which granted him 
compensation equal to 22.5® for 15% loss of the left hand/fore
arm is modified. Claimant is hereby granted an award of 
compensation equal to 28.8® for 15% loss of his left arm.
This is in lieu of any previous awards for the left hand/fore
arm or left arm.

The remainder of the Referee's award is affirmed.
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m JACK W. MAXVILL, CLAIMANT 
Jules Drabkin, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

WCB CASE NO. 78-9250 January 28,. 1980

''On January 9 , 1980 , the State Acciaent insurancG Fund 
(Fund) moved the Board for an order dismissing claimant's 
request for review in the above entitled case. The basis 
the motion was that claimant had failed to perfect his 
appeal within the time required by law in that there had 
been a total failure to serve a copy of his request on the 
Fund and the employer.

of

Claimant's attorney responded 
of serving copies of all important 
attorney had been followed in this 
t]T.e attorney for the Fund received 
19 79 that a request for reviev; had

that the normal practice 
documents to the opposing 
case. It was argued that 
a notice on December 21, 
been filed and a transcript

had been ordered by the V/orkers' Compensation Board.

Claimant's request for review of the Referee's order, 
dated November 20, 1979, was received by. the Board on Decem
ber 18, 1979. The attached affidavit of mailing was signed 
by an attorney for claimant. It recited that certified 
copies of the request for review, postage prepaid and ad
dressed to the parties, had been mailed to the 'then last 
known place of business or residence as followed without 
indicating to whom they had been sent. No names or addresses 
appeared on this affidavit of mailing.

The Board, after thoroughly considering the motion and 
arguments of the parties, grants the Fund’s motion. There 
is no evidence that the request for review was served on the 
Fund or the employer as required by law. Therefore, the 
Board dismisses claimant's request for review.

ORDER
The request for review, dated December 18, 1979, filed 

by claimant in this matter, is dismissed.
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WCB CASE NO. 77-7843 January 28, 1980

STEPHEN H. MOORE, CLAIMANT 
Charles G. Duncan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board're
view of that portion of the Referee's order which set aside 
its denial of claimant's back claim. The Fund contends this 
was in error. ‘’

FACTS

Claimant, a 21-year-old millworker, alleges he sustained 
an injury to his low back on December 11, 1976 when he got 
caught in a conveyor belt. Claimant was taken to the hospital 
and an injury to the low back and head was indicated on the 
hospital report. Claimant also suffered multiple abrasion, a 
fractured left wrist and third degree friction burns of the 
chest and abdomen and a broken tooth. Claimant was released 
for regular work on January 17, 1977 by Dr. Robert Taylor.

A Determination Order, dated June 7, 1977, awarded claim
ant compensation for temporary total disability.

On May 1, 1978 Dr. Dwight Freeman indicated claimant 
noticed low back pain immediately after his injury and again 
when he returned to light duty. Claimant reported this pain 
had gradually increased. Claimant indicated he had missed 
a few days of work in November 1977, because of back pain.
Dr. Freeman's examination was normal with slight pain on flex
ion. He noted that he did not feel claimant's injury would 
cause any permanent disability. Dr. Freeman opined, accept
ing claimant's history, "... one might have to ascribe the 
condition to the industrial injury in December, 1976".

Dr. Taylor, in September 1978, indicated the first indica
tion he had of claimant complaining of back pain was on March . 
31, 1977. He felt there could be a causal relationship be- : 
tween claimant's injury and his back pain. He did not know if 
claimant had any permanent disability as a result of his injury
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iiic’icci '-.e -:; l
he relur’icd to

u C I.a J. II'■ i pi t (toHi P i c o cons tan t lov; 
v/G tkincj tnil time at this Lirr.o. Claiman': 

'.led'O-'' h-'minci: or ro;>c t i t.i.'-’e Ir^endina activitic 
1 . Claimant felt his back would prevent him

On Oet:ober 9, 1978 i.;r . Itor:a i.i',; Staii-'.sby,
.told him-, he first noticed .lov; l>ack pain, when 
■vork a.ft':-rr his in;' 
back pa.'i.n.' but war 
inc ic<'i te-d us i-nc a 
a.guravoted his pa: 
from Goinq any heavy work in the future and could cause him 
difflcu.l. ty in findincr another job. Dr. Stainsby found claimant 
had a n«o:;ma.l ranrre of motion of the lumbar back. Dr. Stains!:/-/ 
found no objective evidence of an injury or impairment of claimant 
.l.umbar spine or cervica.l spine. He fel.t based on claimant's sub
jective complaints, claimant had some permanent partial disabiJ.ity 
resulting from the December 1976 injury and opined the disabil.ity 
in total for the cervica.1. and lumbar strain v/ould be in the J.ow 
range of minimal. Claim,ant indicated ho had returned to hn s 
regular work on January 1.7, 197 7.

On December 21, 19/S the 
claimant's low back condit.i.on

Fund denied resnonsibili.tv for

Claimant testified that when
pain ema

he returned to light duty he 
complained of low bad: pain.began to notice .low back 

This was corroborated l:y a-co-v;orker of claimant's anci his super 
visor. Another co-wo.rker of claimant's testified cia.i.mant coin- 
plained of low back pain while in the hospital and now could 
not bend over or remain in a bent position as he did before.

The parties 
ant's disability

stipulated that the Referee could rate claim-

The Referee, after reviewing all the evidence, found claim
ant's low back conditican was compensable and set aside the 
Fund's partial denial and remanded the claim to it for payment 
of compensation and medical benefits'. The Referee further found 
that claimant had nof proven any loss of wage earning capacity 
and affirmed the Determination Order.

BOARD ON DE NOVO RDVIbW

The Board, after de novo review, affirms the Pveferee's 
order. The doctors in this case all agree claimant's low 
back condition is related to his industrial injury of Decem
ber 1976. Claimant and his witnesses all indicate claimant 
began to experience and complain of low back pain after he 
^returned to w'ork'. The Board finds claimant has proven, by the 
preponderance of the evidence his low back condition is related 
to his industria.l injury in December .1.976. Therefore, the 
Board, as did the Referee, would set aside the partial denial 
issued by the Fund.

The Board further finds as did the Referee that claimant 
has fail.ed to pi:ove any loss of wage earning capacity. There
fore, the Board affirms the Referee's order.
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ORDER

The Referee's order, dated August 1, 1979, is affirmed.

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board re
view in the amount of $300, payable by the Fund.

January 28, 1980WCB CASE NO. 78-1697 
WCB CASE NO. 78-9629

FRED MCKINNON, CLAIMANT 
Stipulation

This matter coming on regularly for .review by Board 
Members M. Keith Wilson and Robert L. McCallister and the 
issuance'of their Order on Review of December 26, 1979, and 
inasmuch as the time for appealing to the Court of Appeals for 
Judicial Review has not expired, the parties hereby stipulate 
and agree as follows:

1) The Order on Review of December 26, 1979, will 
stand as written.

2) Claimant foregoes his right for, appealing to the 
Court of Appeals for Judicial Review from the Order on 
Review of December 26, 1979.

3) Claimant's award of 80% permanent partial dis
ability is to be paid to him in a lump sum, SAIF offsetting 
the amount previously paid under the Determination Order
of February 2, 1978.

The foregoing Stipulation duly coming on for review 
by the undersigned Board Members of the Worker's 
Compensation Board,

IT IS HEREBY ORDERED that the foregoing Stipulation 
be and the same is hereby allowed and the parties shall 
comply with same within 14 days from the date hereof.

DATED this 28th day of January, 1980.
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HAROLD MURPHY, CLAIMANT'
Leeroy 0. Ehlers, Claimant’s'Atty: 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 78-8449 January 28, 1980

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

Clainrmt 
.affirmed the 
of his claim

FACTS

seeks Board review of the Referee's order which 
State Accident Insurance Fund's (Fund) denial 
for a back and neck injury.

Claimant, a 57-year-old farm laborer,alleges that he sus
tained a compensable injury to his back on April 24, 1978 
while working with some farm equipment when he was struck from 
behind by a piece of equipment which caused him to fall forward 
across the equipment. His lower legs were pinned under a tool
box. Claimant alleges he was dragged in this position for a 
distance of about 300 feet. Claimant filed a claim for this 
injury on August 17, 1978.

On July 11, 1978 Dr. Cary Bailey, D.C., reported that he 
first treated claimant on July 5, 1978. Claimant was complain
ing of pain in the neck, both arms, between the shoulders, back 
and both legs. Dr. Bailey diagnosed: "... subluxated atlas, 
1st dorsal, 5th lumbar vertebra and sacrum". He indicated 
claimant's condition was the result of an industrial injury or 
exposure. Claimant advised Dr. Bailey he'had been hit by a 
harrow and had fallen on top of the harrow with the bottom of 
his leg under the harrow causing an injury to his neck and back

In June 1978, Dr. Rasmussen reported that he had examined 
claimant. He did not mention any injury.

On August 29, 1978 the Fund denied claimant's claim for an 
alleged back injury. The basis of their denial was that there 
was insufficient evidence that that condition was either caused 
by or contributed to by the alleged incident of April 24, 1978 
while employed by this employer.
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On November 15, 1978, Dr. Bailey reported that.he had first 
seen claimant on July 7, 1978 and claimant said his symptoms had 
been evident for approximately one week. • Claimant a.lso stated 
that he had been experiencing some dizziness for about two 
weeks. It was Dr. Bailey's opinion that there was no way to 
determine if the accident referred to was the cause of .the'con-, 
dition for which claimant came to his office. He'felt the 
symptoms could possibly be the result of an aggravation-of a 
pre-existing problem. He noted that normally the symptoms, of ' 
an injury would manifest themselves within a relatively short 
time after the accident, however, it was possible for the symp
toms to appear later on.

On February 27, 1979, Dr. Bailey reported that possibly 
-the injuries for which he was treating claimant were the 
result of an accident on April 24, 1978 because of the history 
stated by claimant. Dr. Bailey felt that if claimant exper
ienced symptoms since the related injury, he could only -assume 
that the injuries and symptoms were the result of the accident 
claimant described. He noted, however, that he would have no - 
way of knowing positively that the injuries were the result- 
of the accident because of the time lapse.

Claimant testified that after the alleged injury he con
tinued to work and did not lose any time from work. He stated, 
however, that within a few days he had some stiffness in his 
back. He stated he had a dark discoloration on his right leg 
right below the knee, where the tool bar allegedly struck him, 
and a red place on his left leg. He reported that in May of 
1978 he started getting a numbness and tingling feeling in 
his arms and legs,

Mr. Schneider, a co-worker with the claimant, testified 
that he saw claimant shortly after the alleged incident and 
observed a bruise on claimant's right leg. He testified that 
the claimant favored his right leg while walking.

#

Claimant's wife testified that on the day of the alleged 
injury she observed the bruise on claimant's leg and that 
claimant's leg bothered him while walking. She testified that 
later claimant complained of back pain and the loss of feeling 
in his arm and leg.

Claimant testified that he had never had any prior back, 
or neck problem. He stated that sometime between June 25 and . 
July 25, 1978 while he was at home he atterrpted to get up in a 
chair and something in his back "popped". He first sought 
medical care on his back, neck and legs on July 5, 1978.
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Dr. Kroes.in.c:, a chii'oi^ractor, test.i. fied that in his opin
ion the nail v;:.is very ].iko].y the cause of the problem for whicri^ 
the claimant saw a c.hi.ropractor for treatment. He further 
testified it was unusual for a period of three to four weeks to 
lapse before any deqree of pain was .felt in the back. Dr. 
P^roesing testified that the symptoms which were described by 
claimant normal.!.y manifested tiiemseJves in a reasonably short 
period of time and that the pori.od of time existing in this 
case was not a short period of time. He felt that normally 
a person would feel pain and discomfort within three to four 
weeks if not immediately after such an injury.

The Referee, after reviewing all the evidence, found that 
claimant had not proven by a preponderance of the evidence 
that he si.is tained an injury to his .'.rack as alleged April 24,
19 78 . Therefore, the. Referee affirmed the denial.

BOARD QN DF, NOVO REVIEW

The Board, after de novo review, concu.rs v;ith the Referee's 
affirming the Fund's denial. The Board finds that the claim
ant did sustain an inju.ry on April 24, 1978 to his log. -The Fund 
is not denying that the claimant injured his leg on that date. 
However, the Board, after reviewing all tiie medical evidence and 
the testimony in this case, finds the preponderance of that 
evidence, is not sufficient to prove that claimant sustained 
any back injury as a result of the accident which occurred on 
April 24, 1978. Therefore, the Board concludes the denial of 
the Fund must be approved.

ORDER

The Referee's order, dated June 8, 1979, is affirmed.

WCB CASE NO. 79-1674 January 28, 1980

ELIZABETH ROCHA, CLAIMANT
Gracey & Roeschlaub, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister. 

ISSUE QN REVIEW

Claimant seeks Board review of the Referee's order 
which awarded claimant compensation equal to 16° for 
unscheduled disability for her low back injury. Claimant 
contends this award is not adequate.
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FACTS

Claimant, a 32-year-old high school counselor, sustained 
a compensable injury to her back on June 20, 1978 while 
lifting heavy boxes from a car trunk. This injury was 
diagnosed as an acute lumbosacral strain.

Dr. Olwyn Davies, in October and November 1978, indicated 
claimant was to lose weight and continue to do her back 
exercises. Claimant complained of back pain which varied 
with her activities. Housework, or activities involving 
stooping, lifting, pushing and pulling reportedly caused 
more pain. Dr. Davies felt that claimant*s injury would not 
prevent her return to work.

In December 1978, Dr. Davies reported claimant felt she 
could not work as a counselor since this required her to 
drive which increased her back pain. He stated when claimant 
did her housework she reported an increase in back pain and ' 
had to lay down every two hours to relieve it. Dr. Davies 
stated claimant did not show much in the way of objective 
findings.

On December 18, 1978, the Orthopaedic Consultants 
reported claimant complained of a mild intermittent low back 
pain which was absent if she controlled her activities. 
Claimant stated her pain was aggravated-by prolonged walking, 
prolonged sitting, bending or lifting and also to some 
extent by driving. They diagnosed chronic lumbosacral 
sprain, by history, and exogenous obesity. It was their 
opinion that claimant's condition was medically stationary 
and that the loss of function to claimant's back was in the 
minimal range and claimant could return to her job without 
limitations. Dr. Davies concurred with this report.

A Determination Order, dated January 31, 1979, awarded 
claimant compensation for temporary total disability only.

628-



At the hearincj, claimant testified she had worked in a 
variety of farm labor jobs and has obtained a B.A. degree 
and studied bilingual education and childhood development.
She stated she had worked since 1971 as a counselor during 
the school year and in canneries in the summer. Claimant 
said she worked after her injury until the end of the summer 
session on July 21, 1978 and has not returned to her regular 
job. Claimant indicated certain activities such as prolonged 
standing, walking, sitting, driving, lifting and bending^^ 
aggravate her low back pain. She said she has not tried to 
return to her former job and has applied for two other jobs.
She told one employer she could not do the job because it 
required extensive driving. In the summer of 1979 claimant 
•tried berry picking, but could.not do it as quickly as she 
could before her injury. She feels she could not do any 
cannery or farm labor jobs she has done in the past. A 
friend of claimant's corroborated claimant's testimony.

The Referee found claimant did not have a significant 
physical impairment as the result of her injury.. The Referee 
felt, based on the Orthopaedic Consultants' use of the term 
"minimal" to describe claimant's loss of function, it indicated 
a small degree of impairment. Based upon the evidence in 
this case, the Referee concluded claimant sustained no more 
than 5% permanent partial disability.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's 
award. This case involves an injury to the low back which 
is in the area of unscheduled disability. The test in 
determining the amount of unscheduled disability is the loss

of wage earnin 
be considered 
However, in th 
has sustained 
the Board cone 
earning capaci 
is not entitle 
disability for 
for unschedule

ORDER

g capacity. Impairment is one element that can 
in determining the loss of wage earning capacity 
is case, there is no evidence that claimant 
any loss of wage earning capacity. Therefore, 
ludes claimant does not have any loss of wage 
ty related to her injury of June 22, 1978 and 
d to any award of compensation for unscheduled 
it. The Board reverses the Referee's award 

d disability.

The Referee's order, dated August 24, 1979, is reversed.

The Determination Order, dated January 31, 1979, is 
reinstated.
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January 28, 1980WCB CASE NO. 78-9694

MARTHA G. YORK, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant’s Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys. 

Request for Review by Employer

Reviewed by Board Members Wilson, Phillips and McCallister 

ISSUE ON REVIEW

The employer seeks Board review of the Referee's order 
iwhich found claimant was permanently and totally disabled.
The employer contends claimant has not suffered any loss of 
wage earning' capacity.

FACTS

Claimant, a 67-year-old administrative assistant, filed 
a claim on March 11, 1977 for cardiovascular problems due to 
the stress and strain of her work. Claimant had been employed, 
with this employer since 1965.

In March 1977, Dr. Herbert Semler reported claimant was 
unable to work. He found claimant had shown progressive 
reduction in her cardiovascular function associated with the 
stress she was experiencing in her work. In August 1977 Dr. 
Semler reported he had been treating claimant for ten years 
for a hypertensive cardiovascular disease. He reported 
claimant had a progressive reduction in her cardiovascular 
function which was associated with the stress that claimant 
was experiencing in her daily work activities. Claimant was 
having recurring chest pains. Dr. Semler opined claimant 
was not physically able to continue to work and was totally 
disabled from carrying out any gainful employment. In 
September 1977, he reported "claimant's occupation could 
have materially contributed to her present disability".

Claimant was hospitalized in December 1977. Dr. Semler 
diagnosed angina pectoris, ischemic heart disease, and 
hypertensive cardiovascular disease. After angiograms, he 
performed by-pass surgery on claimant.

On February 23, 1978 Dr. Semler opined claimant was 
permanently and totally disabled due to her coronary heart 
disease. He noted she was doing fairly well in her post
operative course. Dr. Semler in March 1978, opined claimant's 
permanent disability was due in part to her job activities.
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In May 1978, Dr. Rodney Crislip, a cardioloqist, reported 
claimant had no angina, no dyspnea on exertion, but did get 
tired with exertion. He reported claimant h^id worked for 
this employer for 12 years and had had six bosses and been 
under a great deal of pressure. Dr. Crislip did not think 
claimant was having any symptoms related to her heart. He 
found no evidence of permanent impairment of her cardiac 
function. It was noted by Dr. Crislip, however, that the 
nature of coronary disease v;as such that she could have 
further impairment at any time.

A Determination Order, dated October 31, 1978, awarded 
claimant compensation for temporary total disability only.

In December 1978 Dr. Crislip reported: ”I don't feel 
that Mrs. York's cardiac status requires a permanent loss of 
wage earning capacity. I see nothing about her heart that 
would prevent her from returning to work, as a secretary".
He did not feel claimant could return to her former job due 
to the tension of it. Dr. Crislip felt the emotional impact 
of the operation and illness on claimant had been considerably 
greater than in many other people.

Claimant testified she has an 11th grade education and 
had worked for 20 some years as a cashier and also worked as 
an office manager for a political campaign office. Claimant's 
duties with this employer were answering the telephone, 
opening mail, coordinating with a manager in Seattle, banking 
money, arranging meetings and banquets to raise money. In 
1971 she had found out she had high blood, pressure and 
started seeing Dr. Semler.

She testified that in 1972 more pressure was placed on 
her at wo.rk. She stated that there was a high turnover of 
managers in the Seattle office and during the absence of a 
manager, claimant performed that job.

Claimant further testified she had planned to work 
ijJTtil she was 70. She stated she now is on Social Security. 
She feels she is more relaxed now and has no limitation on 
the amount of sitting she can do. She is able to travel 
without difficulty.

Dr. Semler testified claimant's work aggravated her 
high blood pressure and he felt she was unemployable. He 
stated salt, hardening of claimant's arteries and also her 
hiatal hernia contributed to her high blood pressure. He 
described claimant as a hyperactive person and felt she 
could do sedentary work, but he didn't want her to work.
Dr. Semler concurred with Dr. Crislip's conclusion that 
claimant did not suffer any permanent impairment of her 
cardiac function.
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Claimant testified she has not looked for any other
work.

The Referee, after reviewing all of the evidence, found 
claimant could not be employed. 'J’herefore, he granted her 
an award of compensation of permanent total disability.

BOARD ON DE NOVO REVIEW

The majority of the Board, after de novo review, reverses 
the Referee's award of permanent and total disability. It 
is obvious claimant can not return to her former job.
However, it is also obvious that claimant's medical condition 
is not such that it makes her permanently and totally disabled. 
'There is no evidence claimant has any permanent impairment 
of her cardiac function. Based on the fact claimant is not 
totally incapacitated, the majority of the Board must determine 
if claimant is willing to seek regular gainful employment 
and if she has made a reasonable effort to obtain such 
employment.

Drs. Semler and Crislip both agree claimant could 
perform a sedentary job which did not involve stress.
Claimant, however, has not sought any employment. The 
majority of the Board finds claimant has not shown she is 
willing to seek regular gainful employment and she has not 
made a reasonable effort to do so. Therefore, the majority 
of the Board finds claimant is not permanently and totally 
disabled. However, the majority of the Board does find that 
claimant has lost a large portion of her wage earning capacity. 
The majority of the Board concludes that claimant is entitled 
to an award of compensation equal to 240® for 75% unscheduled 
disability for her condition.

ORDER

The Referee's order, dated May 15, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 240® for 75% unscheduled disability for her cardiac 
and hypertension condition. This award is in lieu of the 
award for unscheduled disability granted by the Referee's 
order which, in all other respects, is affirmed.
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MELVIN R. DECKER, CLAIMANT 
Richardson, Murphy & Nelson,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant had filed an aggravation claim for his injury 
of July 7, 1972 which was denied by the State Accident 
Insurance Fund (Fund) and claimant requested a hearing on 
this denial on May 6, 1976. Subsequently, a stipulation, 
dated July 15, 1976, was entered into and provided claimant 
with additional compensation. Then, on December 14, 1978, 
•claimant requested that this stipulation be set aside and 
requested a hearing on the aggravation claim. Claimant's 
aggravation period lapsed and claimant filed.an amended . 
request for a hearing. On May 30, 1979, claimant requested 
the Board consider this matter under its own motion jur
isdiction.

On June 18, 1979, the Board remanded this matter to the 
Hearings Division to be consolidated with the request for 
hearing.

A hearing was held on November 26, 1979 and the Referee 
issued an Own Motion Recommendation and Opinion and Order on 
December 20, 1979. The Referee recommended the Board not 
exercise its Own Motion jurisdiction in this case.

The Board concurs with the Referee's recommendation and 
would adopt it. A copy of the Referee's order is attached 
to this order and hereby made a part of this order.

CLAIM NO. HC 391506 January 30, 1980

ORDER

Claimant's request for own motion relief is denied.

Pursuant to ORS 656.278 
a hearing, review or appeal.

neither party has a right to
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January 30, 1980

ROBERT E. HICKMAN, CLAIMANT 
Gracey & Roeschlaub, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 78-5507

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW

Claimant seeks Board review of the Re fierce's order which 
awarded claimant additional compensation ecjual to 32° for 
10% unscheduled disability- Claimant contends this award iS' 
not adequate.

FACTS

Claimant, a 37-year-old log truck driver, sustained a con\- 
pensable injury to his neck on October 27, 1976 when a loader 
dropped- a log onto the cab of the truck he was driving causin'^! 
claimant to be tossed upwards. This injury was diagnosed as 
a sprain of the cervical spine. Claimant was released for work 
by Dr. Mark Melgard after the 1st of January 1977.

A Determination Order, dated May 4, 1977, awarded claimant 
compensation for temporary total disability only.

On November 10, 1977 Dr. V. E. Pettit requested the claim 
be reopened. This was "... based on severity of injury and 
type of work and necessity for relief from pain".

On November 22, 1977 Dr. Pettit indicated claimant was liavina 
severe headaches. He released claimant for light work on Anejust: 
19. 1978.

m

19 7 7
The Fund voluntarily reopened this claim on November 28,

Dr. Melgard, on November 29, 1977, stated claimant reported 
he had continued to be troubled with headaches which either 
increased in frequency or in the amount of pain since December 
1976. Claimant indicated they lasted 5-6 hours and usually lonc)ci: 
Dr. Melgard diagnosed chronic cervical tension headaches and 
hospitalized claimant.

Dr. Harold Paxton,-in January. 1978 , diagnosed claimant as 
having vascular headaches. He felt they were triggered by teii- 
sion and were not related to claimant's neck injury.

Dr. Melgard, in March 
to work. He felt claimant 
headaches.

1978, reported claimant was returning 
would just have to "'wear" out his
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In Apri.l 1978 Dr. Pettit indicated claimant was uiiable to re
turn to truck driving. Fie siigoested vocational rehabr'l itati on to 
allow claimant to renew his crop duster pilot's license.

On June 1, 1978 Dr. Robert Anderson, reported claimant's con 
dition was stationary. He diagnosed strain of the cervical spitie 
by history and tension headaches. Dr. Anderson felt it was not 
adv.iseable for claimant to return to l.og truck driving. He rateci 
the total loss of function of the neck due to this injury as 
mild. Dr. Pettit concurred with Dr. Anderson.

A Determination Order, dated July 5, 1978, awarded claimant 
additional compensation for temporary total disability and com
pensation equal to 16° for 5% unscheduled disability for his 
ne ck in j ury .

Claimant tried to drive a log truck in March and April 1978 
but the jarring and constant head turning aggravated his neck 
pain and caused headaches. In August 1978 he began work in an 
automotive shop, but quit at the end of November 1978 because 
of increasing neck pain and headaches. Claimant reported his 
left hand shook when he had severe headaches.

Dr.Melgard, in January 1979, indicated he had found no 
major deterioration or worsening of claimant's condition.

On February 1, 1979 the Fund denied claimant’s aggravation 
claim.

in July 1979 Dr. Mark Kunert indicated claimant continued 
to have severe headaches. He diagnosed chronic cervical strain 
and headaches resulting out of musculo-1igamentous strain. Dr. 
Kunert felt claimant’s condition was medically stationary, but 
he believed claimant should not do work such as a true! dr-'.ver 
or machine shop work. He felt claimant could.perform lighter 
types of work.

Claimant is a high school graduate and graduated from Jet 
mechanics school in the service. He has worked as a truck 
driver and machinist.

At the hearing, claimant testified he has headaches which 
begin as constant pain at the base of the skull on the right 
and extend to the temples. These occur every 3-4 days and last 
up to 1-1/2 days. He indicates that sitting aggravates them 
and that lying down relieves them. Claimant feels he cannot 
return to truck driver, heavy bench work, or crop dusting.

Claimant has applied for a job as a dispatcher. Fie also 
attended a job seekers workshop and indiccated he would like 
to work as a dispatcher, foreman for a sod company or a bar
tender. Claimant stated he didn't really want to work for a sod 
company and has not looked for a job as a bartender. The 
workshop report indicates claimant was not highly motivated to 
look for work.
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The Referee concJ.udedbased on claimant's disability, 
trainability, age, education,) and his c[uestionable motivation, 
claimant was entitled to ah increased award of compensation 
for his loss of wage earning capacity and awarded claimant ad
ditional compensation equal to 32” for 10%.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's 
award. Claimant is barred from his former types of employment 
and all types of heavy work. Claimant's headaches are severe 
and disabling when claimant has them. The Board finds that claim- 
’ant has sustained a greater loss of wage earning capacity than 
that for which he has been compensated. Therefore, the Board 
concludes claimant is entitled to an award of compensation equa.l. 
to 80’’ for 25% unscheduled disability for his neck disability.

ORDER

The Referee's order, dated July 30, 1979, is modified.

Claimant is hereby granted an award of compensation equal 
to 80® for 25% unscheduled disability for his neck injury. This 
is in lieu of ail previous awards granted for unscheduled dis
ability for claimant's October 27, 1976 injury.

The remainder of the Referee's order is affirmed.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal 
to 2 5% of the increased compensation granted by thi.s order, 
payable out of said compensation as paid, not to exceed 
$3,000.
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HERBERT IREY, CLAIflANT 
Pozzi, Wilson, Atchinson, Kahn 

& O'Leary, Claimant's Attys.
Lang, Klein, Wolf, .Smith, Griffith 

& Hallmark, Employer's Attys.
Request for Review by Employer

WCB CASE NO. 78-7498-E January 30, 1980

ter.
Reviewed by Board Members Wilson, Phillips and McCallis-

ISSUE ON REVIEW

The employer seeks Board review of the Referee's order 
which found claimant was still permanently and totally 
disabled.

FACTS

Claimant, a 59-year-old carpenter foreman, sustained a 
compensable injury to his low back on February 3, 1975 while 
lifting doors. This injury was diagnosed as a lun±>osacral 
strain.

This claim was initially closed by a Determination 
Order, dated August 7, 1975, which awarded claimant compensa
tion for temporary total disability only.

In December 1975 Dr. F. M. Wade opined claimant had 
marked degenerative arthritis throughout his lumbar spine 
and was permanently disabled from the type of work he had 
done in the past.

A Second Determination Order, dated May 7, 1976, granted 
claimant an award of compensation for unscheduled permanent 
total disability effective April 28, 1976. This award was 
not appealed.

In May 1977 Dr. Robert 
permanently disabled.

Done stated claimant was still

The Orthopaedic Consultants examined claimant in September 
1976 and November 1977. They concluded claimant was stationary 
and capable of light sedentary work. It was their opinion 
claimant's total loss of function in his back was moderate 
and due to his February 1975 injury only mildly moderate.

On May 5, 1978 Dr. Done reported he essentially concurred 
with the report of the Orthopaedic Consultants. He stated 
he did not feel claimant would ever be able to do hard 
physical labor.
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On September 20, 1978 the employer requested a hearing.
The employer contended claimant was not permanently and 
totally disabled.

On October 26, 1978 Dr. Done again indicated claimant 
was permanently disabled. He opined claimant was probably 
worse now than he had been in May of 1976. Dr. Done stated 
claimant indicated the pain was getting worse. Dr. Done 
felt the condition was probably going to get slowly, but 
progressively, worse.

An Administrative Order, dated April 5, 1979, recited 
claimant's disablity had been redetermined, but no change in 
it had been found. Therefore, it ordered the Determination 
.Order of Hay 7, 1976 remain unchanged. On April 10, 1979 
the employer requested a hearing on this order and asked it 
be joined with the hearing set on its first request.

The employer, at the hearing, introduced films showing 
claimant and a friend roofing a house. Claimant was called 
as an adverse witness by the employer. The films were 
introduced to impeach claimant's testimony. Claimant testified 
he spent three weeks roofing a small house. He said a 
friend helped him and they took frequent breaks. The films 
show claimant and another man working on the. roof of the 
house. In addition, claimant indicated he had put up studding 
and siding and interior paneling, done some rewiring, put 
together 14 plywood doors and continued to do maintenance 
work on his house and barn. The employer contends all this 
activity revealed that there had been a material change in 
claimant's physical condition which related to his earning 
capacity.

The Referee found the first request for hearing was 
untimely and subject to dismissal. However, the Referee 
found after, the redetermination had been done and the Second 
Determination Order'issued, he had jurisdiction to decide if 
there had been a material change in claimant's physical 
condition which related to his earning capacity. The Referee, 
after reviewing all of the evidence, found the employer's 
insurer had failed to carry its burden of proof of showing a 
material change in one of the mental or physical factors 
relating to claimant's earning capacity since the last award 
of compensation . and the permanent total disability status of 
claimant would remain.
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BOARD ON DE NOVO REVIEW

The majority of the Board, after do novo review, concurs 
with the Referee's concJ.usion. The rca] issue beforo-tho 
Referee and the Board was whether • thei:c had been a material 
change, since claimant's last av;ard, in one of the physical 
or mental factors that relate to'claimant's earning capacity.
As.set ‘ forth 

(1978)
i^ Bentley v. 
the thr\ist of

SAIF, 38 Or App 473, 
ORS 656. 325 (3) is

___ P2d
that a worker's

compensation should be reduced in the event his disability 
has been reduced. No reduction in the award is allowed 
unless there has been a decrease in disability! The statute 
does not provide an additional appeal right from the original 
order. The medical evidence in this case indicates that 
claimant's condition has not changed. The employer or 
carrier seeking to have the award reduced has the burden or 
proving the material change. The majority of the Board in 
this case finds no proof: of any chaneje in claimant's condition 
that relates to his earning capacity. The films offered by 
the employer do not establish its contention. Therefore, 
the majority of the Board would affirm the Referee's order.

ORDER

The Referee's order, dated August 7, 1979, is affirmed.

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this 
Board review in the amount of $400, payable by the carrier.

Board Member McCallister dissents as follows:

I respectfully dissent from the majority opinion.

I find the employer has proved by "other evidence" that 
the claimant is not now permanently and tofally disab.l.ed.
[See Bentley V. SAIF, 38 Or Apn 573,590, P2d 746 0978)].
The other evidence demonstrates an ability to work at a gain
ful and suitable occupation were claimant but to try.
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The medical evidence establishes the fact that claimant
has physical impairment; 
was the basis upon which

that fact, coupled with othe_r eyid_cnce 
the original and subsequent disabil.ity 

determinations were made. The statute, though, contemplates 
an ongoing obligation by the claimant to reduce the disability 
affects of the physical impairment. In this case, the claim
ant's testimony and the surveillance films demonstrate the 
claimant has met his obligation. He has reduced the disabling af
fects of the medically established physical impairircnt. The 
argument here has little to do with the concept of res judicata; 
the fact is, the statutory intent is that a finding of permanent 
total disability does not "fix" the claimant's status for all 
time. In this case the employer argues the evidence proves the 
•claimant’s "disability" status has changed. If the proof (the 
other evidence) shows only that the claimant has made an adjust
ment to the physical impairment so as to reduce its disabling

affects, then that is enough; so long as the reduction in 
disability can be said to result in the restoration of work 
capacity as contemplated under ORS 656.;;^06.

I would reverse the Referee and remand the case to the I'ield 
Services Division with instructions to provide job placement 
assistance. I would rate claimant's loss of wage earning capa
city at 75% unscheduled disability.

WCB CASE NO. 78-5164

ORVILLE H. MARR, CLAIMANT 
Richard L. Gassman, Claimant's Atty. 
SAIF, Legal Services, Defense Atty.' 
Request for Review by Claimant

m
January 30, 1980

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which granted him additional compensation equal to 80° for 
25% unscheduled disability for his head, neck, shoulders and 
low back injury. Claimant contends he is permanently and 
totally disabled.
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FACTS I
------ !

Claimant, a 55-year-olcl cat/truck driver, sustained
compensable injuries on June 30, 1976 when the truck ho was 
driving went over the edge o|i: the road. Dr. Patrick Golden 
indicated claimant had multiple trauma to his head, neck, 
torso and upper extremities.! X-rays revealed a .fracture or 
the_ left transverse process jot 1.4 and a hairJ-ine tracture of 
the 12th rib. Claimant returned to work on July '26, 1976.

In October 1976, Dr. Golden stated claimant had hypalgesia 
in the distribution of left jsupraorbital nerve. He diagnosed 
a cervical spine strain with possible disc herniation. A 
myelogram revealed a small defect at C5-6 v/hich was diagnosed 
as a herniated disc. Dr. Golden performed a cervical laminec
tomy on claimant on October 14, 1976.

Dr. C. E. Baker, in 
stated his symptoms v;ere 
were after his surgery, 
the back of the neck and

DecemlDer 19 76 , reported claimant 
the same bo:fore his surgery as they 
Clainiant complained of stiffness'at 
upper shoulders, inability to turn

his head and neck, constant dull occipital headaches, midlunbar

back pain, and achin'] discomfort radiati.nc: frovn the l.eff 
upper trapezius to the left | shoulder and left arm. He felt 
claimant had some residual shoulder and left upper extremity
discomfort as the 
magnified them.

result o his injury, but that claimant

Claim.ant advised the vocational' rehabilitation personnel 
he had an eighth firadc cvlucation. He gave his prior work 
e>:perienc:G as a cat skinner! crane operator, policeman,
Bos'n Mate and stevedore. f

Dr. James Mason, medical examiner for the Disability
Prevention Center, reported 
physical disability and was 
He felt claimant should not

he felt claimant had only mild 
"largely a psychological casualty", 
return to truck driving for 

psychological reasons. Claimant was adminis f rati vely discharejed 
from, the center because his [behavior was disruptive and it 
was felt he was not benefiting from their program.

Claimant confinued in his .failure to cooperate with Dr. 
Golden or the personnel at the Disability Prevention Center. 
Claimant was referred for vocational assistance in August 
1977 and this referral was withdrawn on October 6, .1977.

On August 29, .19// Dr. Golden indicated claiman t's
neurologic functions were ciitirely within normal limits.
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The Orthopaedic Consultants, in October 1977, indicated 
claimant told them he had no plans to return to work at his 
previous occupation or any other occupation. Claimant felt 
his condition was gradually.worsening. The diagnosis was: 
multiple facial.and scalp lacerations, concussion, left 
mastoid temporal fracture, anterior fracture C6, hairline 
fracture, left 12th rib and fracture of the transverse 
process L4. They felt claimant's condition was stationary 
and claimant could not return to the same occupation, with 
or without limitations, but could return to some other 
occupation. They felt the total loss of function>^f the 
lumbar .spine due to this injury was minimal and the total 
loss of function of the head and cervical spine due to this 
injury was moderately severe. Dr. Golden concurred with the 

- report.

A Determination Order, dated December 6, 1977, (/ranted 
claimant an award of compensation for temporary total disabil
ity and an award of compensation equal, to 160® for 50% 
unscheduled disability for his neck, shoulders, low back and 
head injury.

In February 1978, Dr. Hockey indicated claimant stated 
his pain was worse and when he moved his left arm he had 
pain across the shoulder and in the neck. Dr. Hockey felt 
that during his examination claimant voluntarily tensed his 
neck muscles and felt claimant's condition was unchanged.

At the hearing claimant testified he had numbness in 
the top of his head, worsened eyesight, ringing in his ears, 
a stiff neck,’ and pain in his shoulders, left arm, low back 
and left leg. Claimant has not worked since September 30,
1976 and has made no effort to become employed. Claimant 
feels he is unable to do any of the jobs that he knows.

The Referee gave little weight to claimant's testimony. 
The Referee found claimant was not permanently and totally 
disabled. The Referee noted claimant had made no effort to 
obtain employment as required by ORS 656.206(3). Further, 
the Referee found no evidence to support an award of.permanent 
partial disability to either claimant's left arm or left 
leg, as well as his eyesight or hearing disability. ' However, , 
based on the evidence, the Referee found claimant was entitled 
to an additional award of compensation equal to 80® for 25% 
unscheduled disability for his injuries based on claimant's 
loss of wage earning capacity.
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Referee's 
irniint is 
iinant is 
jobs and 
on , v;ork 
claiman t 
would 

2 ° for 
neck ,
ny pirevious 
(| that 
' left 
trial

BOARD ON DE NOVO REVIEW

The Board, .after de novo review, modifies the 
order. The Board concurs with the Referee that cla 
not permanently and totally disabled. However, cla 
barred from returning to his I former job or similar 
considering this along with claimant’s age, educati 
background, and other factors, the Board concludes 
has sustained a loss of wage]earning capacity which 
entitle him to an award of com.pensation equal to 19 
60%•unscheduled disability for his injuries to his 
shoulders, low back and headl This is in lieu of a 
awards. The Board agrees with the Referee's findin 
claimant had no permanent partial disability to his 
arm, left leg, eyesight or hearing due to his indus 
in j ury.

ORDER

The Referee's order, dated March 5, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 192° for 60% unscheduled disability for his neck, 
shoulders, low back and head, injuries. This is in lieu of 
any previous awards for unscheduled disability for his June 
30, 1976 injury.

The remainder of the Referee's order is affirmed.
i

Claimant's attorney is 'hereby granted as a reasonable 
attorney's fee for his services at Board reviev/ a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 
$3,000.

CLAIM NO. C j357427

DONALD A. MEYERS, CLAIMANT i 
SAIF, Legal Services, Defense Atty. 
Own Motion Order i

January 30, 1980

m

On November 29, 1979 claimant requested his claim for 
his March 1, 1972 back injury be reopened. Claimant de
livered to■the Board copies !of medical reports from Dr. 
Nealy and Dr. Buza, Claimant's aggravation rights have 
expired. !
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On October 10, 1979, Dr. Buza indicated claimant stated 
he had pain in his left leg for two months. The diagnosis 
was L5 radiculopathy on the left. After a myelogram revealed 
a large defect at L4-5, Dr. Buza performed a laminectomy at 
L4-5 level, foraminotomies bilaterally, with removal of the 
cicatrix and midline disc profusion, L4-5. Dr. Buza felt 
this condition was a "reoccurance" of his 1972 injury. He 
noted this incident occurred while claimant was changing a 
light bulb in his trailer.

In November 1979, Dr. Nealy reported he believed claim
ant's condition was an exacerbation of his old injury.

On December 27, 1979, the Board forwarded this informa
tion to the Fund and requested it advise the Board of its 
position relative to claimant's request.

The Fund, on January 16, 1980, indicated it opposed the 
reopening of claimant's claim. This was based on Dr. Buza's 
report of October 10, 1979 which mentioned a "new injury" 
while changing light bulbs. Further, the Fund indicated-the 
original complaints were of low back and right leg pain and 
in 1979 were of low back and left leg pain. It indicated no 
nedical bill from the original claim closure until August 
1979 had been submitted to it.

The Board, after thoroughly reviewing the facts in this 
case, finds it would be in the best interest of the parties 
if the Board remanded this case to the Hearings Division for

a hearing on the issue of whether claimant's current con
dition and his surgery of December 1979 are related to his 
original injury and represents a worsening thereof since his 
last award and arrangement of compensation or to a new 
injury.

Upon conclusion of the hearing, the Referee shall cause 
a transcript of the proceedings to be prepared and submitted 
to the Board with his recommendations on claimant's request 
for own motion relief.
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WCB CASE NO.

#

78-5720 January 30, 1980

EUGENE F, MILLER, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys 
SAIF, Legal Services, Defense Atty 
Request for Review by the SAIF

. Reviewed by Board Members Wilson, Phillips and McCallister 

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which found claimant tc be 
permanently and totally disabled.

FACTS

Claimant, a 50-year-old house mover, suffered a back 
and left knee injury on November 12, 1974 when a jack fell 
striking claimant's left knee causing.him to fall onto a 
steel beam.. Dr. Schultheis diagnosed acute post traumatic 
cervical, dorsal, and lumbar|strain with persistent cervical 
myositis. He felt claimant'would suffer no permanent disability 
due ,to his injury.

On May 27, 1975 the Ortliopaedic Consultants indicated 
claimant had a laminectomy in 1963, but had returned to 
work. After the injury of November 12, 1974, claimant 
complained of constant low back pain. He indicated any 
lifting increased his pain. |He also stated he had left leg 
pain, neck pain, a little pain in the mid dorsal area and 
occasional discomfort in thejleft knee. They concluded 
claimant was not stationary and could not return to his 
former occupation.

A Determination Order, dated August 18, 1975, awarded 
claimant compensation for temporary total disability.

Claimant was hospitalized in October 1975 because of 
increasing low back and sacroiliac pain. Dr. Heusch indicated 
the prognosis of the low back was rather poor and claimant 
would probably continue to have periodic pain and stiffness, 
secondary to fibrotic and arthritic changes that had developed,
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On December 3, 1975 the Orthopaedic Consultants' found 
claimant’s condition stationary. They Felt claimant could 
not return to his usual job, but could do some other'type of 
work not requiring lifting, bending, or straining. They 
felt the total loss of function of the neck was minimal and 
of the back was mild. Their diagnosis was: status post
laminectomy, lower lumbar area with good results, chronic 
recurrent lumbosacral strain, chronic minimal upper dorsal 
and lower cervical strain essentially resolved, hypertension 
and hypochondriacal neurosis. Dr. Julia Perkins, a psycholo
gist, diagnosed the later condition. Dr. Perkins felt 
claimant's injury, as far as emotional factors were concerned 
was very significant and prevented claimant from functioning 
normally in a number of areas. It was Dr. Perkins' opinion 
the psychopathology was due to chronic personality character
istics , also previous back injuries and mildly influenced by 
his current injury.

#

On October 22, 1976 
reported he did not feel 
services due-to his back 
required surgery.

a vocational rehabilitation counselor 
claimant could benefit from their 
problem and a heart condition which

'After a hearing, an Opinion and Order, dated March' 31, 
1977, remanded claimant’s aggravation claim to the Fund. 
Claimant testified at that hearing that on September 16,
1975, while descending a'stairway he had a sudden severe 
onset of low back and left leg pain which caused him to 
fall. Claimant underwent back surgery in March 1976 which 
Dr. Tahir related to claimant's original injury. This order 
was affirmed by the Board on November 18, 1977 and no further 
appeal was taken.

€)

On November 29, 1977 Dr. Theodore .Pasquesi reported 
claimant had had a heart attack and in March 1977 had open' 
heart surgery. Claimant also indicated that in July 1977 he 
had a cervical fusion. Claimant complained of constant-low 
back pain, left leg pain, his leg sometimes gave way, and 
neck and left arm pain which had been improved by the cervical

fusion. Claimant indicated he had retired from former 
employment with a fire department because of high blood- 
pressure. Dr. Pasquesi felt claimant's condition was station
ary and claimant would have to work at a job which was- 
predominantly sedentary, not requiring repetitive bending, 
stooping and twisting. He felt the total impairment claimant 
had was 37% of the whole man.

-6'46-

A



m

On March 31, 1978 Dr. David Dollins, a vocabional 
rehabilitation consultant, j felt clainiajit had a nunbcr oiT 
occupational capabilities but could not visualize himself 
applyincj theiri to the current day work world. He found 
claimant had a limited education and had been employed as an 
aerial photographer, postal worker, fireman and policeman, 
welder and general construction worker. Dr. Rollins indicated 
claimant w’as a pessimist, dejected and discouraged as far as 
his vocational future was concerned.

A Determination Order, dated June 22, 1978, granted 
claimant additional compensation for temporary total disability 
and compensation equal to 160° for 50% unscheduled disability 
resulting from his back and neck injury.

On February 15, 1979 Dr. C. Hill indicated claimant had 
no real problem with his heart, but stiJ.l had a cfood deal of 
arthritis in his back and back pain. fie felt claimant would
be unable to return to any 
of.his medical situation.

sort of active employiuent because

Dr. Aftab Ahmad, in March 1979,'felt claimant could 
start doing some kind of work.-.-

I V
Ms. Kathleen Germain, |a rehabilitation consultant, in 

June 1979 , reported claim,ant had an average level of intel
lectual ability. Claimant iindicated he had the following 
limitation, which Dr. Hill jconcurred with; walk up to 20 
minutes only, standing up to 15 minutes at one time, sitting 
1/2 hour at a time and no ijifting. Dr. Ahmad limited claimant 
to lifting 15-20 pounds and no excess stress. Ms. Germain 
indicated claimant had worked for himself as a house mover.
She felt, after surveying various possible employers, that 
there were no positions ava-i'lable in keeping with claimant's 
limitations.

At the hearing, claimant testified he has not worked 
since 1974 and has only 2-3| years of high school education. 
Claimant feels he could notj do any of his prior jobs. He 
draws a disability pension from the Veteran's Administration, 
the fire department- and from Social Security. Claimant 
indicated he has constant back pain increased by lifting and 
bending. He stated he does| not have '.any neck pain, but his 
arms--and hands go to sleep and his neck is painful if he 
lifts. His left leg aches and occasionally gives way.
Claimant said he can walk for 15-20 minutes, drive an automobile 
if he can shift around for 30 minutes, stand still 2-3 
minutes, carry light grocery bags and mow his yard i 1: he 
takes his time with a riding lawn mower. Claimant has 
applied for employment with'j three different employers.

The Referee, after reviewing all the evidence, concluded 
claimant was permanently and totally dj.sabled. The Referee 
did not consider claimant's|heart condition in arrivinu at 
this finding. j '
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The majority of the Board, after de novo review, concurs 
wi.th the Referee's finding that claimant is permanently and 
totally disabled. Dr. Hill reported claimant did not have 
any problem with his heart and felt claimant could not 
return to any sort of active employment because of his 
medical situation. Claimant obviously cannot return to any 
of his previous forms of employment. The consensus of the 
vocational consultants is that claimant is not employable 
because there are no jobs available that are within his 
limitations. The majority of the Board finds claimant’s 
medical condition as related to his injury coupled with his 
.'attempts to return to work, his cooperation with the vocational 
consultants, establishes that claimant cannot regularly 
perform work at a gainful and suitable occupation v/hich he 
has the ability and the training or experience to perform. 
Claimant has shown he is willing to seek regular gainful 
employment and he has made reasonable efforts to obtain such 
employment. Therefore, the majority of the Board finds 
claimant has met his burden of proof he is permanently and 
totally disabled.

BOARD ON DE NOVO REVIEW

ORDER
The Referee's order, dated Ju].y 9, 1979 , is affirmed.

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this 
Board review in the amount of $300, payable by the Fund.

Board Member McCallister dissents as follows :

I respectfully dissent from the majority opinion of the 
Board and find claimant has not carried his burden of proving 
he is entitled to an award of permanent total disability.

I find claimant has not satisfied the requirements of 
ORS 656.203(3) and has not shown a willingness to seek 
regular and gainful employment, nor has he made a reasonable 
effort to obtain such employment.

I further find that the medical evidence indicates 
claimant is physically capable of sedentary employment. The 
vocational rehabilitation reports reveal he has a number of 
excellent aptitudes, skills and work experience draw .from 
and that their program was quite willing to assist him if he 
were motivated to help himself. However, claimant has retired

m

himself permanently from the labor market and for these 
reasons, has not satisfied the requirements of the statute.

I feel claimant would be adequately compensated for his 
loss of wage earning capacity by an award of 75% unscheduled 
disability. -648-
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WCB CASE NO. 79-504 January 30, 1980

KAREN SUE MORGAN,. CLAIMANT 
Olson, Hittle, Gardner

& Evans, Claimant's-Attys.
Lang, Klein, 'Wolf, Smith, Griffith 

& Hallmark, Employer'^s Atjtys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

ISSUE ON REVIEW

Claimant seeks EkDard review of the Referee's order v;hich 
affirmed a Detemination Order, dated September 8 , 1979, whd.c:h 
awarded claimant no additional permanent partial disability i'o r 
her right knee. Claimant contends she has more disability than 
that for which she has been compensated.

FACTS

Claimant, a 31-year-old dry cleaner employee, sustained a 
compensable injury to her right knee on June 6, 197 1 wheri she 
tripped on wire mesh on the| floor and fell on lier right knee 
twisting it. This injury was diagnosed as a sprained right 
knee. Claimant was released for regular work on June 12, 1979 ami 
found•medically stationary on June 10,- 1971.

The right knee continued to bother claimant. Dr. F. Fitch 
performed an arthrotomy on the right knee and an excision of the 
medial meniscus on August 19, 1971. He released claimant for 
regular work on October 4, 1971.

On December 17, 1971 Dr. Fitch indicated claimant had f.t'illen 
on December 8, 1971 because|her right knee gave out. The diag
nosis was a strain of the medial ligament of the right knee.•
Dr. Fitch felt claimant wasipermanently disabled and would be 
so for 5-6 weeks. He related this condition to the original 
in jury.

On February 3,’ 19 72 , claimant underwent an arthrotomy 
of the right knee and had the lateral meniscus removed and 
the patella debrided. Dr. Fitch released claimant for regular 
work on April 5, 1972. ;

On August 2, 1972, Dr. Fitch reported claimant's condi
tion was medically stationary. .He felt she had some permanent 
partial disability in her knee joint because of moderate in
stability of the knee.

1
A Determination Order, |dated August 16, 1972, awarded claim

ant compensation for temporary total disability and compensation 
equal to 45° for 30% loss of the right leg. This was appealed and 
after a hearing claimant was' granted compensation equal to 65° 
for loss of the right leg in lieu of the award granted by the 
Determination Order. •-649-



On April 4, 1975, Dr. Grant Lawton stated claimant reported
continuing giving way of the knee. He felt claimant had 
chondromalacia of the patella and early patella-femoral arthri
tis.

In August 1977 Dr'. Lawton indicated claimant continued to 
have difficulty with the knee in the form of pain, swelling, 
and catching. He felt she had post-traumatic and degenerative 
arthritic changes in the knee.

On September 19, 1977 claimant underwent an arthrotomy of 
the right knee with exploration, lateral retinacular release 
and a pes anserinus transfer.

Dr. Lawton, on October 7, 1977, opined claimant's condition 
was due to a gradual worsening of her original injury.

Claimant returned to work in early 1978. She was doing sew
ing

On March 28, 1978 Dr. Lawton found claimant had a full 
range of motion of the knee with mild tenderness along the 
medial joint line and a very slight valgus instability. He 
felt her condition was medically stationary. Dr. Lawton noted 
claimant had arthritis involving the patello-femoral and 
medial knee joint which would possibly progress and continue to 
cause relatively mild symptoms and which would prevent claimant 
from doing any strenuous activity. In May 1978 Dr. Lawton re
ported claimant's knee had given out and he again stated he 
didn't think claimant "... because of her arthritic clvniges 
would be able to tolerate any work which requires prolonged 
standing or lifting".

An Own Motion Order, dated July 14, 1978, awarded claim
ant compensation for temporary total disability only, however, 
this order was rescinded on August 11, 1978 and the claim re
ferred to the Evaluation Division of the Workers' Compensation 
Department.

In-September and December 1978, Dr. Lawton stated claimant 
was stationary- He released claimant for light work if avail.- 
able in September 1978.

A Determination Order, dated September 8, 1978, awarded 
claimant additional compensation for temporary total disability 
from September 17, 1977 through January 29, 1978 and temporary 
partial disability from January 30 , 1978 through .February 28, 
1978.

On January .12 , 1979 the Board issued an Own Motion Deter
mination granting compensation for temporary total disability 
from May 10, 1978 through August 25, 1978.
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At the'hearing, claimant testified she still has swelling 
in the knee, can stand only for short periods of time, has pain
and a burning sensation in 
right leg. She stated her

the knee and limited movement of the 
knee gives way more now than prf.or to 

her surgery with the catching and locking worsening. She in
dicated she cannot squat, kneel or do her household chores. At 
the time of the hearing, claimant was employed in the laundro
mat-performing light jobs.j She feels she could not return to 
dry-cleaning because it required her to be on her feet for pro
longed periods of time.

The Referee, after considering all the evidence, found it 
v>as insufficient to establish that claimant had suffered a greater 
permanent partial disability and affirmed the Determination- 
Order dated September 8, 1978.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concurs with the Referee’s 
conclusion. The medical evidence indicates claimant has devc.l- 
oped arthritis in her right knee, but does not indicate this has 
resulted in any increased loss of function. Therefore, the Board 
would affirm the Referee's order..

ORDER

The Referee's order, dated August 28, 1979, is affirmed.

WCB CASE MO. 78-6925 January 30, 1980

VITTORIO PANCIARELLI, CLAIMANT 
Galton, Popick & Scott, ^

Claimant's Attys. |.
Souther, Spaulding, Kinsey,|
Williamson & Schwabe, Employer’s Attys. 

Request for Review by Claimant 
Cross-request by Employer [

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW

of the Referee's orderClaimant seeks Board review 
which granted him additiona.l compensation for unscheduled 
disability. Claimant contends he is permanently and totally 
disabled. :
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The employer contends the issue of extent of cldimant's 
disability was not properly before the Workers' Compensation 
Board and if^it was the award granted by the Referee was 
excessive,

FACTS

Claimant, a 48-year-old foreman with this employer, 
sustained a compensable injury to his back on November 30,
1973 while moving a drum filled with iron parts. This 
injury was diagnosed as low back strain.

Dr. G. P. Adlhoch, in April 1974, opined claimant was 
.probably permanently disabled and unable to return to any 
heavy or. strenuous work.

In February 1975, Dr. Theodore Pasquesi reported claimant 
complained of constant low back pain. Claimant indicated he 
could walk for 1/2 hour and then had to lie down and could not 
stand more than 1/2 hour. Claimant reported he was using no 
medication, but was using a back brace. Claimant stated he

drove, but didn't do any work around his home. Dr. I’asquesi 
diagnosed lumbosacral mechanical instability with chronic 
pain and felt claimant's total impairment was 24%. Dr.
Pasquesi felt claimant's condition was medically stationary 
and felt there was a strong emotional overlay in this case 
which was just as important as the impairment.

Dr. Howard Dewey, a psychologist, in June 1975, indicated 
claimant could not write or read English to any appreciable 
extent. Claimant reported he had not worked since his 
injury.

A Determination Order, dated September 3, 1975, awarded 
claimant compensation for temporary total disability and 
compensation equal to 128° for 40% unscheduled disability 
resulting from his low back injury.

In October 1975, Dr. David Rollins, a vocational rehabili
tation specialist, opined that no suitable employment oppor
tunity was available for claimant in the Portland area 
because of "the contingent variables he presents, i.e., 
limited education, training, and work experiences".

Dr. Arlan Quan, a psychiatrist, in Movember 1975, found 
claimant had no significant psychiatric disorder or impairment. 
Claimant, an Italian, indicated he was born in Rumania and 
lived there 25 years and had seven years of education.
Claimant told Dr. Quan he drove his wife to work and still 
goes fishing. Claimant denied doing anything around his 
home except watching television and walking around the 
block.
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Dr. Howard Cherry, in December 1975, diagnosed a severe 

chronic back strain. He feilt claimant could not return to 
his previous job-and probably could not be retrained because 
of a language barrier and physical disability. Therefore, 
he concluded claimant was permanently and- totally disabled 
from a gainful occupation in the foreseeable future.

•The Orthopaedic Consultants, also in December 1975, 
diagnosed a lumli^ar strain, by history, and atherosclerosis 
of the abdominal aorta, notjrelated to claimant’s injury.
They opined claimant's condition was 'stationary. Claimant 
complained of constant aching in his low back and pain in 
his legs if he walked too much. During their examination 
they felt claimant limited his movement voluntarily. It was 
their opinion, claimant could do more than he admitted and

had no motivation for work. They felt claimant could return 
to his previous job with some limitation and the total loss 
of function of the back due|to this injury was mild. They 
felt claimant may not return to work due to lack of motivation 
or effort. 1

m

An Interim Order, dated January 27, 1976, provided 
claimant was to submit to an examination and tests by Dr. 
Langston and the carrier for the Employer was to pay for 
them and provide copies to all parties and the Referee.
Further, claimant was to be I interviewed by the Disability 
Prevention Division or the Division of Vocational Rehabilita
tion. On May 18, 1976, after a hearing, an Opinion and 
Order ordered the claim be reopened for additional medical 
care, and treatment and payment of all other benefits until 
closed.

In November 1977 Dr. L. R. Langston reported claimant's 
condition was stationary as of November 1, 1979.

The Orthopaedic Consultants examined claimant again in 
January•1978. Claimant still complained of a constant back 
ache which was aggravated by lifting, stooping or sitting 
for prolonged periods of time. The diagnosis was "1. Status 
post L-4, S-1 fusion; 2. Nojevidence of radiculopathy".
They felt claimant's condition was stationary and the total 
loss of function was moderate Less claimant's previous 
award. Dr. Langston agreed with this report and indicated 
he felt claimant could do more than he does, but his motivation 
was -to not do more than he was currently doing.

(

A Determination Order, 'dated Apri.l 27, 1978, awarded 
claimant additional compensajtion for temporary total disability

I
In February 1979, Dr. Joseph Amato opined claimant was 

still unable to return to his former occupation, but claim.ant's 
condition.was stationary. !
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Vocational Rehabili ta t:ion contacted claimant in 1974 
and indicated claimant had returned to this employer, but 
eventually, according to claimant, had to quit because it 
aggravated his back pain. In May 1978 claimant refused . 
vocational rehabilitation services because he considered it 
a form of welfare.

At the hearing claimant testified he would "love” to cro 
back to work, but had made no effort to do so since 1974. 
Claimant drives his wife to work, reads magazines, watches 
T.V. and walks to the store.

The Referee found that claimant had protected his right, 
to appeal on the issue of extent of disability.

The Referee found claiinaiit was entitled to an ad<iitiona.l 
35% unscheduled disability fo.r his '}ow back injury, making a 
total av;ard of 75% unscheduled disability.

BOARD ON DE NOVO REVIEW

The Board, after de novo reviev.', would arfinn the 
Referee's order. The Board agrees with the Pxcfercc that 
claimant was entitled to a hearing on the extent of his 
permanent partial disability for the reasons sot forth by 
the Referee., further, the Board finds that claimant lias 
sustained a greater loss of wage earning capacity than 
awarded by the Determination Order. Claimant has not shown' 
any motivation or effort to return to any work- Nonetheless, 
based on the total record, the Board would agree with the 
Referee's assessment of additional compensation equal to 
112° for 35% unscheduled disability, making a total award of 
compensation equal to 240° for 75% unscheduled disability 
for his back injury.

#

ORDER

The Referee's order, dated June l: 
June 25, 1979, is affirmed.

1979, as amended on
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WCB CASE NO'. 78-6282 January 30, 1980

m

#

JAMES D. PUTMAN, CLAIMANT 1 
Doblie, Bischoff & Murray,
Claimant's Attys.

Velure & Heysell, Employer|'s Attys.
Gearin, Landis & Aebi, Defense Attys
Req.uest for Review by Claimant

Reviewed by Board Members'Wilson, Phillips and McCallister 

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which approved the denials;of Employers Insurance of Wausau 
(Wausau) and Industrial Indemnity (Industrial). Claimant 
contends he suffered either an aggravation of his original 
injury or a new injury.

FACTS

Claimant, a 28-year-old press-helper with Roseburg 
Lumber Company, sustained a compensable injury to his low 
back on June 30, 1976. Wausau provided workers’ compensation 
coverage for the employer. |on July 1, 19 76 , Industrial 
became the provider of workers' compensation insurance for 
the employer. The June 1976 injury was diagnosed as bilateral 
lumbosacral strain and did 
time from work.

not cause claimant to miss any

Claimant stated that in May 1977 he began a spreader 
job which caused a flare-upl of his back condition. Dr.
Keith Woolpert, in May 1977', diagnosed discogenic disease of
the low back which appeared 
and a hip problem which was

to be related to 
unrelated to his

claimant's work 
back.

On September 19, 1977claimant indicated to Dr. Woolpert
he had been lifting and turning at work which increased his 
back pain. Dr. Woolpert diagnosed "aggravation of underlying 
back strain". Claimant stated he was: unable to finish his 
shift and asked his' foremaniif he could go home since he'd

injured his back. Claimantjreturned to work for two hours' 
per night for'three weeks which was the company policy. He 
spent his time at work sitting in a chair at the nurse's 
station. At the end of this period, claimant couldn't 
return to work and at the time of the hearing was still 
unemployed. |

!
On December 27, 1977, Wausau denied claimant's claim.

The basis of the denial was |that claimant had "sustained new 
and subsequent injuries in May or June 1977, and again on 
September 11, 1977". This denial was hot appealed. A second 
denial of claimant's claim was entered by Wausau on January 
24, 1978. This denial was not appealed.
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A myelogram was done on March 23, 
significant findings.

1978 and revealed no

itOn March 16, 1978 claimant's attorney advised iVausau 
represented claimant with regard to his dune 30, 1976,
August 1977 and September 19, 1977 injuries and requested 
all medical reports, records, chart notes and other pertinent 
information.

On March 30 , 1978 Dr. Woolpert indicated ho felt f:laimant 
was capable of doing most work activity with the o>:ception 
of heavy lifting or repetitive bending, ladder climbing or 
working overhead.

On April 19, 1978 claimant’s attorney again requested 
the file materials from both Wausau and Industrial.

Claimant filed a claim for an alleged strained back 
sustained on September 17, 1977. This claim was filed on 
June 27, 1978 and denied by Industrial on August 21, 1978.

Dr. Woolpert, in August 1978, indicated claimant's 
difficulty in respect to his back, dated back to his original 
injury of June 30, 1976. He felt the problem claimant had 
in September 1977 was an aggravation of the previous and 
underlying problem.

Claimant requested a hearing on August 8, 1978 and sent 
a copy of the request to Industrial. This was received by 
the Hearings Division on August 14, 1978.

Wausau was joined as a necessary party by an order 
dated October 20, 1978.

On August 23, 1978 Dr. Woolpert stated: "The aggravations 
that the patient [claimant] has had in respect to his back 
would appear to be primarily aggravations and not any change 
in the overall status of the patient's [claimant's] back 
condition".

m

%

At the hearing, Wausau moved that the claim against it 
be dismissed'for claimant's failure to timely request a 
hearing on its denial of January 24, 1978. The Referee 
found the request had been filed outside of the 180-day 
period after Wausau's denial and barred by statute. Therefore, 
the Referee granted Waus^iu's motion.

The Referee further found that claimant 
a nev7 injury, but an aggravation of his June 
In arriving at that decision the Referee
Weller v. Union_Carbide, 35 Or App 355,

that

had not sustained 
30, 1976 injury, 

relied on tlic

____ ___________ ____ ___(1978), case and found that the work incident in September
1977 did not result in a permanent change in claimant's 
condition was not compensable. The' Referee noted this case 
was on review by the Supreme Court.
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Threfore, since claimant's aqnravation claim against

#V7ausau was barred and claimant's claim for a new injury wa:
found not to be compensable i the Referee approved the denial: 
of Wausau and Industrial.

BOARD ON DE NOVO REVIEW

• . The majority of the Board, after de novo review, affirms 
the Referee's order. The majority of the Bo<ard concurs with 
the Referee that claimant did not timely appeal, from Wausau's 
denial of his aggravation claim. As’to claimant's claim for 
a new injury, the majority of the Board finds the medical 
•evidence does not support a|new injury and would affirm. 
Industrial's denial of it. The majority of the Board does 
not reach the application of the Weiler case, as decided by 
the Supreme Court of Oregonj because of the lack of medical 
proof of a new injury.

ORDER

The Referee's order, dated August 20, 1979, is affirmed.

Board Member Kenneth V. Phillips dissents as follows:

I would respectfully dissent from the majority opinion 
of the Board and find claimant's claim for a new industrial 
injury is compensable.

The original injury occurred on .Tuly 1, 1976 and was 
accepted as a non-disabling injury requiring no time loss 
and claimant continued to be regularly employed.

The incident occurring on September 19, 1977 brought on 
pain severe enough that claimant could not complete his 
shift and subsequently time loss became necessary. Claimant's 
treating physician, thereafter, recommended that he find 
•lighter employment not requiring heavy lifting, repetitive 
bending, ladder climbing or overhead work.

1

The Court's holding in Smith v. Ed's Pancake House, 27 
Or App 361, defines the application of the "last injurious 
exposure" rule. That case held that if the second incident 
contributes independently to | the injury the second insurer 
is solely liable even if thejinjury would have been m.uch 
less severe in the absence of the prior condition.

In my opinion this case [falls within the "last injurious 
exposure" rule. It is generally held.that where a prior 
work connected disability is jaggravated as a result of a 
subsequent job connected incident, the subsequent incident 
is treated as a new industrial injury.
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In the case at bar, the incident of. September .19, 1977 
was, in and of itself, a new and independent injury bringinq 
about a period of total disability requiring time loss, 
medical services and claimant's now total preclusion from 
his Regular occupation. I find that on September 19, 1977 
the claimant sustained a new compensable industrial i.njury 
and that the responsible carrier is Industrial Indemnity.

m

WCB CASE NO, 79-1007 January 30, 1980

;VIRGIL YOUNG, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
Cheney & Kelley, Employer's Attys.
Request for Review by Claimant

Reviewed by Board Members \'Jilson and Phillips.

ISSUE ON REVIEW

Claimant seeks Board reviev’ of the Referee's order which 
affirmed the denial of his aggravation claim by the employer. 
Claimant contends his claim is still open.

FACTS

Claimant, a 56-year-old oiler, sustained a compensable 
injury to his back on* June 30 , 1977 while setting up a barre], 
of oil. This injury was diagnosed as a lumbosacral and sacro
iliac strain by Dr. Frank White, M.D.

On October 2, 1978 Dr. Joseph White, D.C., reported claimant 
was complaining of left leg pain, left liombar and left dorsal 
spine pain. He felt this was related to claimant's industrial 
injury.

On November 22, 1978 Dr. Richard Benson indicated claim
ant was■complaining of constant low back, mid-back and leg pain. 
He diagnosed chronic severe lumbar and cervical sprain with 
muscle spasm myositis and radiculitis.

Dr.' Edward Rosenbaum, on December 20, 1978, indicated claim
ant denied any problems with his back. His examination of 
claimant's back revealed claimant had some minimal nsteoarthri- 
tis which he considered norm.al for a man of claimant's age. I.^r. 
Rosenbaum concluded claimant's ongoing symptoms were not related 
to his back sprain suffered on June 30, 1977.
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On December 26, 19 78, Dr. r’rank White stated claimant 
had degenerative actliritis in the lumbosacral area and as 
a result of the arthritis and degenerative disease, claiman 
had experienced some symptoms which were compatible with his 
age.

On January 18, 1979, the employer denied claimant’s c.laim 
for .aggravation.

On May 18, 1979 Dr. Benson 
back problems were in his opinion

indicated that claimant's low 
. , . due to the numerous

years of wear and tear, while employed by Hines Lumber Com
pany". He felt that claimant's back had "worn out" due to the 
physical labor and that claimant had developed a v’ery chronic- 
low back instability.

On June 14 , 19 7 9 , the employer's attorney advised claiiriant's 
attorney that no Determination Order had been issued in this 
case "since the injury was a medical on.ly noii-disabling injury’’-

At the hearing, claimant testified he received a copy of 
the form 801 for his June 30;, 1977 injury. He said his back 
is still painful and he has jtrouble sleeping at night. Claimant 
indicated he has never received a notice from the employer in
dicating that it was going to close his claim as non-disabli.ng, 
and telling him he had a right to a hearing and he had a time 
limit on the time within which to request a hearing.

Claimant's attorney argued at the hearing that the employer 
failed to comply with ORS 656.262(5), and advise claimant of 
his hearing and aggravation rights, including the right to ob
ject to a decision that his injury was non-disabling by rec'.iest- 
ing a Determination Order. It was argued that because of this
failure by the employer, the claim.,was still open.

The Referee found that the running of claimant's aggrava
tion rights was not an issue'. The Referee indicated since Lhe 
claim had never been closed, |claimant or the employer'were en
titled to have the claim closed by making a proper request. 'I'he 
Referee further found that the issue at tlie hearing was an agqra 
vation claim and found claimant had failed to meet his burdotv 
of proof relating his current condition to the original injur/. 
Therefore, the Referee approyed the denial of the employer.

-659-



BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee' 
order. There is no evidence in this case that the employer
advised claimant in writing that his claim was accepted, th
his claim was considered non-disabling or informed claimant 
his hearing and aggravation rights concerning a non-disabli 
injury including his right to object' to the decision that h 
injury was nondisabling by requesting a determination of it 
As a result of the employer's failure to so notify claimant 
his claim is still open. The employer has the duty to proc 
the claim. In this case the employer has failed to do so. 
there has never been a closure of claimant's claim, the Boa 
it is not possible to rule on an annravation of the origina 
-Therefore, the Board modifies the Hofcrec's order and wou].d 
remand the claim to the employer for processing of the clai
payment of benefits due under Oregon Workers' Compensation
Law.

s

at
of

ngis

ess 
Since 

rd finds 
1 injury

rn and

Since claimant prevailed and his attorney was successful 
in getting his claim remanded to the employer for processing, 
claimant's attorney is entitled to the sum of $1,000 as a 
reasonable attorney's fee, payable in addition to and not out 
of the compensation granted.

ORDER

The Referee's order, dated August 22, 1979, is reversed.

The claim is hereby remanded to the employer for process
ing and payment of benefits under the Oregon Workers' Compensa
tion Law.

#
Claimant’s attorney is hereby granted as a reasonable 

attorney's fee for his services at the hearing and at Board 
review a sum equal to $1,000, payable by the carrier.
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m JOI-IM BOGLE, CLAIMANT 
Olson, Hj.iitle, Gardner S< Evans, Claimant's Attys. |
G. Hov.'ard Clitf, Employer's Atty. 
Amended Order On Review i

WCB CASE NO. ! 77-7695 January 31, 1980

m

The Board issued an Order on Review, dated January .1.7, 
3.9 80, v.f'nich ordered:

"Claimant is hereby granted an award ot com-
Torpensation eeual to 240" 

disability tor his back .in 
is in lieu of any and all prior awards for 
unscheduled disab-ilitv. '

/ 5 % unscheduled 
ry . This av.’ard

read:
7'hco Board he.':.‘eby amends thi.s portion of .1. ts ori.ier tr

"Claimant is hereby uranted an .rward of com
pensation equal to 240 ®lfor 757 unsclieculed 
disability for his back jinjury. 'this is in 
lieu of the awards for unscheduled disability 
granted by the Determina'tion Order , dated Feb
ruary. 23, 1979 , for c3.aimant's September 25,
19 75 in jury."

IT IS SO ORDERED.

WCB CASE NO. 78-8137 January 31, 1980

DAROLD DENNIS DURGEE, CLAIMANT 
Malagon & Yates, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Att>^s.
Request for Review by Claimant

I
Reviewed by Board Members Wilson and Phillips.

A hearing was held on M.ay 22 , 1979 and an Opinion and 
Order was issued by the Refer'ee on September 11, 1979. 
Claimant requested Board review of this order on October 3,
1979. Claimant, in his briefl, indicated 'that a report, 
dated June 25 , 1979 , by Dr. VJilliam Streitz, and a report, 
dated May 23, 1979 , by the Orthopaedic Consultants, we.re not 
part of the record.
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The Board finds that 
part of the record in this 
eree. The Board feels the 
developed in the hearing. 
ORS 656.295(5), remands th 
to Referee Mark Braverman 
the above reports into the 
other evidence the parties 
reports and issue another 
ties would so stipulate th 
then issue another Opinion

IT IS SO ORDERED.

these two 
case and 
case was 
Therefore 

is case to 
to reconve 
record an 
wish to o 
Opinion an 
e Referee 
and Order

reports should have been 
considered by the Ref- 
improper ly or inadequately 
, the Board, pursuant to 
the Hearings Division 

ne a hearing to receive 
d for any comments or 
ffer regarding these 
d Order or if the par- 
can consider them and

WCB CASE NO. 79-1837

LEE R. FORSYTHE, CLAIMANT 
Flaxel, Todd & Nylander,

Claimant's Attys.
Paul Roess, Employer's Atty.
Request for Review by the SAIF

January 31, 1980

Reviewed by Board Members Wilson and Phillips. 

ISSUE ON REVIEW

The State Accident Insu 
review of the Referee's orde 
Orders, dated July 27, 1978, 
28, 1978, required it to rei 
glasses and awarded claimant 
contends claimant should not 
of visual acuity and that it 
claimant's broken glasses an 
appropriate in this case.

FACTS

ranee Fund (Fund) seeks Board 
r which affirmed the Determination 
December 7, 1978 and December 

mburse claimant for his broken 
s attorney a fee of $200. It 
be granted any award for loss 
should not be responsible for 

d that no attorney's fee was

Claimant, a 49-year-old block splitter, sustained a 
compensable injury to his right eye on March 1, 1978 when a 
piece of wood flew out of a chipper and hit him in the right 
eye. Dr. Hoewing diagnosed this injury as a severe contusion 
right orbit and rio intraocular injury. Claimant returned 
to work on March 15, 1978.

On May 26, 1978 the Fund denied responsibility for 
claimant's broken glasses.

A Determination Order, dated July 27, 1978, granted 
claimant an award of compensation for temporary total dis
ability .

-662-



m

In September 1978, Dr.t Arthur Steele indicated v.'hen he 
first saw clainent, claimant had marked edema and ecchymosis. 
Dr. Steele stated, cJ.aimant coinpj.ained o!; headaches and 
flashes of light in his right eye.' Claimant had recurring 
abscess in the right eye. Dr. Steele could find no retinal 
pathology. His final diagnosis was a severe contusion 
injury to the right upper eyelid with a laceration and
abscess that had completeJ.y 
etiology undetermined. Dr.

healed' and photopsia, O.D. , 
Steele noted claimant had some

numbness in his iriqht forehead.
• I

IOn October 18 , 1978 Dr|. Steele stated claimant continued 
tO'complain of intormittentjstyes in his eyes, numbness over 
the right forehead, occasional photopsia, and mattering and 
discharge of both eyes, with the right eye being worse. His 
exam revealed claimant had corrected visual acuity of 20/30 
in the right eye and 20/25 in the left eye. Dr. Steele 
found no internal injury to the right eye. He felt '..claimant 
had no significant residual occular damage from his March 1, 
1978 injury. It was Dr. Steele's impression claimant had a 
residual external irritation due to a dust allergy following 
the injury. Claimant also had hyperopia which was correctable 
with glasses.

A Determination Order, dated December 7, 1978, granted 
claimant an award of compensation equal to 10° for 10?; loss 
of vision in' the right eye. I A Determination Order, dated 
December 28, 1978, corrected the monetary value of this 
award.

On January 22, 1979, Dr. Steele stated he found no
physical evidence for the slight decrease in the vision in 
claimant's right eye. He assumed it was due to his industrial 
injury, but could not say it was, since he had no record of 
his pre-accident vision. j

At the hearing, claimant testified he has a 10th grade 
education and has worked in various occupations involving 
manual labor. He complained of matting and discharge in the 
right eye, intermittent blurred vision, some pain over the 
ii'd when exposed to- bright lights, sensitivity to light, 
watering of the right eye, getting 2-3 styes a week, numbness 
above the right eye, swelling of the right eyelid and headaches 
He has to wear sunglasses when he works outside. Claimant 
uses aspirin for temporary relief of some of these conditions. 
He says he must now wear his glasses to watch television, 
work on his car, drive nails, work with screws, bolts and 
doing other close work. Prior to his injury, he said he 
wore his glasses occasionally for reading.
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The Referee found claimant had not proven, by the 
preponderance of the evidence, any loss of wage carninq 
capacity and did not award claimant any compensation for 
unscheduled disability. The Referee further found claimant 
had been adequately compensated for his right eye injury as 
far as scheduled disability was concerned and affirmed the 
Determination Orders. The Referee decided he did not have 
jurisdiction to.order reimbursement of claimant's attorney 
for his cost in obtaining medical reports and found the Fund 
was responsible for the cost of replacement of claimant’s 
glasses and awarded an attorney's fee to claimant's attorney 
for prevailing on the denial.

m

BOARD ON DE NOVO REVIEW

The Board, after de novo review, affirms the Referee's 
order. The testimony and medical evidence indicates claimant 
has lost some visual acuity in the right eye and supports 
the award granted by the Determination Order. The evidence 
does not support an award for unscheduled disability since 
it does not establish claimant has sustained any loss of 
(Wage earning capacity.

As to the issue of the eyeglasses and attorney's fee, 
the Board would also affirm the Referee's order. The Fund ^ 
is responsible to provide prosthetic devices, such as eye 
glasses. Since this was denied by the Fund and claimant's 
attorney prevailed in having the denial set aside', he is 
entitled to a fee.

ORDER

The Referee's order, dated August 10, 1979, is affirmed,

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this 
Board review in the amount of $250, payable by the Fund.

m
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DONALD L. WILLIAMS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NOL 79-2069 Januarv 31, 1980

Reviewed by Board Members Phillips and HcCallisLcr.

ISSUE ON REVIEW

Claimant seeks Board review of: bhe Referee's order 
which affirmed the denial of his aggravation claim. Claimant contends this was in errorJ

FACTS I
I

Claimant, a 41-year-ol^d truck driver, sustained a 
compensable injury to his ieft knee on May 25, 1976 when 
while taking the spare tire off a truck, the tire slipped 
and struck him in the knee.I This injury was diagnosed as a 
transverse fracture of the Heft patella and was surgically 
repaired. |

I• In August 1976, Dr. N.l J. Wilson reported claimant felt 
the knee was still weak and' noted some draining, crepitus 
and crunching in the subpatellar area. Dr. Wilson felt this 
represented some patello-femoral- incongj.'uity, secondary to 
post-traumatic changes in the left patella. He felt claimant 
should be observed and if he got along and was able to work, 
would not need additional surgery. On November 5, 1976 Dr. 
Wilson, because claimant continued to have difficulty, 
performed a .patellectomy on[ claimant's left knee.

I
On December 6, 1977 Dr’. Wilson stated claimant's condition 

was medically stationary. ' Re reported claimant had tried to 
return to truck driving, but could not tolerate the operation 
of a large truck. Claimant|reported his leg felt weak and 
he had pain over the front of the knee. Dr. Wilson indicated 
the medial, lateral and anterior posterior stability of the 
left knee were within normal limits. He found no effusion,
The knee extended to 175° and flexed to 80°. Dr. WiJ.'-on 
felt claimant would be unable to return to truck driving and 
would need vocational assistance.

i

A Determination Order, ;dated March 20 , 1978 , awarded 
claimant compensation for temporary total disability and 
compensation equal to 75° for 50% loss of his left leg. A 
stipulation, dated June 13,‘1978, increased this award by 
22.5° for 15% loss of the left leg.
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On January 7, 1979, Alan Whibney ireporbccl cllaimant
said he had continued to have d.i.tficulty with h.is left knee 
giving way and his knee liad cjiven out: on this d£iv, cnusinn 
claimant to fall forward, bending his knee an.d striking the 
lateral femoral condyle on the navoment. Dr. V/hitney diagnosed 
a bruising and mild tearing of the l.atera.l retinaculum.

On February 14, 1979 the Fund d-.u'ied claimant's request 
to reopen his claim. • .

In August 1979, Dr. VJij.son indicated claimant had a 
history of a giving way sensation in the knee since hi.s left 
patellectomy and he fe.lt c.laimant's fall In January 1979, in 
all probability, was connected to the 1976 injury.

Mr. Jim Morgan, an in ves tigato)' for tiie Fund, reported 
that claimant stated he'd fallen in early January 1979 while; 
doing some carpent.ry work and rei.n3nr''d liis knee. Claimant 
also stated his knee gave out v/hen he went to get into a car 
after leaving a friend's house. He denied any other falls, 
slips, or injuries.

Claimant testified he drove a ciiip truck for about one 
month in 19 7 8 and then became a self-employed carpeniior. 
Claimant and his wife stated he fell leaving the home of a 
friend early on the morning of January 7, 1979. Claimant 
testified there was frost on tin-' 'iround. Claimant's wife 
indicated claimant’s knee frequently gave way.

Mr. Morgan, in his investigation, found some evidence 
that claimant may have been involved in a fight on January 
6, 1979 at a tavern and reinjured his knee.

The Referee found no material, progressive worsening of 
the original condition which reqi.iired medical treatment.
The Referee found claimant's fall and reinjury of tho knee 
was a new injury. The Referee affirmed the Fund's denial.

BOARD ON DF NOVO REVIEW ’ '
The Board, after de novo review, affirm.s the Referee's 

order. Claimant has not proven that the injury to his knee 
in Jaiiuary 1979 was a compensable consequence of tu.s May 2.5,
1976 injury. The preponderance of the evidence In th.i.s case 
establishes that claimant fe.ll on some .1 rosty • gronnd while 
leaving a friend's house. The Board finds that this sJip and 
fall and reinjury of the knee is a new and intervening 
incident. Therefore, the Bocurd aff.i.rms, as did the Referee, 
the denial issued by the Fund on February 14, 1979.

ORDER
The Referee's 

affirmed.
order, dated Septeirber 19, 1979, is
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WCB
WCB

CASE
CASE

NO
NO

79-4497
79-6913

February 1, 1980

HAROLD BACHMAN, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys 
SAIF- Legal Services, Defense Atty. 
Lang, Klein, Wolf, Smith, Griffith 

&• Hallmark, Employer's Attys.
Order Denying Request To Vacate

On January 17 , 1980, t^he Board denied the State Acci
dent Insurance Fund's (Fund!) motion to dismiss the above 
matter. The Fund, on January 24, 1980, requested the Board 
to vacate this order and remand this matter to a Referee for 
the purpose of conducting an evidentiary hearing on its 
motion.

... The Board, after consi*dering this request, would deny 
it for the reasons set forth in its order of January 17,
1980 denying the Fund's motiion. The Board notes that the 
cases of Oliver Hanna & EBT Company v. McGrew Brothers 
Argonaut Insurance Company,*Or App,P2d 

(1980), decided January 28, 1980, and Calder v.
Hughes & Ladd, 23 Or App 66, 541 P2d 152 (1972), are on

Board's decision.point in this matter and support the

ORDER•

The Fund's request to vacate 
January 17, -1980 , and remand this 
evidentiary hearing is denied.

the Board's 
matter to a

order, dated 
Referee for an

WCB
WCB

CASE
CASE

NO..
NO.

78-7445
7'8-8910

February 1, 1980

JESSIE BELISLE, CLAIMANT |
Coons & Anderson, Claimant'jS Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister. 
ISSUE ON REVIEW j

Claimant seeks Board review of the Referee's order 
which awarded her additional compensation for’her allergy 
and for her back condition.’ Claimant contends she is permair 
ently and totally disabled.S
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Claimant, a 53-year-old self-employed hairdresser, 
sustained a compensable injury to her back on October 8,
1974 while vacuuming the carpet in her business. Dr. Stanley 
Richmond released claimant for modified work on October 29, 
1974, for regular work on November 12, 1974, and found 
claimant's condition was medically stationary on that date. 
His diagnosis was a lumbosacral sprain.

A Determination Order, dated May 9, 1975, awarded 
claimant compensation for temporary total disability and 
temporary partial disability.

Claimant continued to have difficulty with lumbosacral 
back pain and radia'tion of pain ir. to the right leg. Claimant 
was hospitalized in February 1976. Claimant continued to 
work, but due to continued difficulty underwent a myelogram 
on May 24, 1976 which revealed a protruded intervertebral 
disc at the L4-5 level. On May 25, 1976, Dr. John Scrbu 
performed a bilateral lumbar laminectomy.

m

In November 1976, Dr. Serbu indicated claimant continued 
to complain of low back pain and some bilateral leg discomfort 
He felt claimant should continue to try to work.

In December 1976, Dr. Donald Stainsby stated claimant 
complained of low back pain, pain in both legs, possible 
weakness of the right leg, pain in the upper back, soreness 
in the neck and headaches.

In January 19.77, Dr. Serbu indicated claimant- con tinned 
to have pain, but was running her business three days per 
week. By May 1977, he found claimant's condition was medically 
stationary. Claimant stated she was working 30-40% of her 
time in her business. She reported she .could work for 2-3 
hours, but if she stayed bent over, she developed low back 
discomfort with aching down her right leg. Dr. Serbu felt 
claimant had moderate permanent partial disability and felt 
claimant's work hours would be restricted.

A Determination Order, dated June 14, 1977, awarded 
claimant additional compensation for temporary total disability 
and compensation equal to 96® for 30% unscheduled disability 
for her back injury.

In December 1977, Dr. Stainsby, reporting on her back 
condition, felt claimant has permanent partial disability in 
the moderate range at about 40%. He felt claimant had some 
functional overlay. He noted claimant's business as a self- 
employed beautician was very difficult for her with her bad 
back.

to
Claimant quit her business in late 

have pain in her back and both legs.
1977 and continued

-668-



In February 1978, Dr. Stainsby indicated claimant was 
v;earing a transcutaneous stimulator and that claimant's
aTlergy had cleared since 
shop.. Claimant continued

Claimant was 
August 1978.

she no l.onger worked in her beauty 
to complain of. pain.

referred for vocational rehabilitation in

In August 1978, the Orthopaedic Consultants, reporting 
on'her back injury, opined claimant's condition was stationary 
They felt claimant could not return to her former employment 
and was poorly motivated, to return to work. It was their 
opinion claimant's loss of function of her back duo to thi.s
injury was moderate, 
report.

Dr. Stainsby concurred with this

Dr. Edward Colbach, a- psychiatrist, indicated
1978. he felt there was not 
claimant back to work. He

in October
much that could be done to get 
felt c.laimant had no motivation

Ito return to work. Dr. Colbach concluded that from a psychia
tric point of view claimant's disability should be considered 
minor.

A Determination Order, dated October 27, 1978, for the 
1974.injury, granted claimant additional compensation for 
temporary total disability|

Dr. William McConochie, a psychologist, in June 1979, 
indicated testing and his examination suggested claimant 
suffered from an adjustment reaction to adult life (nearly, 
psychotic reactions to her jmul.tiple marital problems) and 
depressive neurosis. He felt claimant's pain exacerbated
her neurotic tendencies and vice .versa.

I
In November 1977 claimant filed a claim for an occupa

tional disease because she |had developed a sensitivity to 
beauty supplies and chemicals which affected he?: hand.s. Dr.
L. W. Stauffer diagnosed chronic eczematous contact dermatitis 
with secondary infection. ^ |This claim was accepted.

ADr. John Minor, in June 1978, indicated claimant had 
vasomotor rhinitis and a history of contact dermatitis. He 
felt claimant's contact dermatitis prevented claimant from 
working in her beauty saloh'. Also, he felt the fumes from, 
products used in the salon, | besides causing claimant's 
dermatitis, also aggravated}her vasomotor rhinitis.
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In July 1978, Dr. Stauffer indicated due to claimant’s 
sensitivity to chemicals used in her business, she could not 
return to work in it. Claimant tried to wear gloves and tried 
different preparations, but could not continue to work. Dr. 
Stauffer did not feel claimant’s reactions would change mark
edly in time. He felt claimant was permanently impaired be
cause she had become sensitized to many chemicals and if she 
came into contact with them, it would produce dermatitis.

m

A Determination Order, dated September 19, 1978, granted 
claimant compensation for temporary total disability and compen' 
sation equal to 96° for 30% unscheduled disability for her al
lergy .

At the hearing, claimant testified she graduated from 
high school and had worked in a variety of jobs until the 
early 1960's when she began working as a beauty operator.
She eventually ran her own shop and after her husband be
came disabled she became the main provider for her family. 
Claimant performed all household chores and managed a four- 
plex. Claimant now complains of constant back pain aggravated 
by any activity. Claimant now does light house work in 
spurts. Prior to her injury, claimant was described as 
being petite, energetic and without back limitations or 
problems. Claimant is now described as moving as an old • 
woman. Claimant testified she is sensitive to multiple 
agents, tints, citrus peelings, ultraviolet light, soaps, 
detergents, etc. She says even being in stores where these 
items are produces irritation. Contact with items she is 
allergic to causes blistering and swelling of the hands, 
forearm, elbows, stomach, scalp, etc. lasting up to three 
weeks.

Dr. Stauffer stated the only suitable work for claimant 
would be that not requiring use of her hands.

The Referee, after reviewing all of the evidence, found 
claimant was entitled to the maximum of 320° for 100% unsched
uled disability for her conditions. Therefore, bhe Referee 
increased the award for her back injury and her allergy by 
64° for 20% unscheduled disability each.
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The Board, after de novo revievj, modifies the Rereree's 
order. The Board finds claimant is permanently and totally 
disabled as a consequence of ;the a.llerqy condition. Claimant 
is precluded from ever returning to her previous employment 
because of her back condition. Because of her al].erqy, 
claimant is barred from doing any work requiring use of her 
hands or exposure to numerous chemicals and other agents. In 
this regard Dr. Stauffer's testimony stands uncontradicted.
The Board finds that claimant is permanently incapable of 
regularly performing work at a gainful and suitable occupation 
iH'the Board's opinion there , is no suitable occupation at 

" which claimant has the ability and training or experience to
perform. Claimant has- made'efforts to return to work after 
her back injury and after her allergy developed she tried 
unsuccessfi^lly to continue to work. If it vAi^re not for 
claimant developing the allergy condition, she would be 
capable of some work. Therefore, the Boaird finds claimant 
is permanently and totally disabled because of her allergy 
condition. ;

BOAl^D ON DE NOVO REVXEVif , ;

1 '
The Board did not consider the additional medical 

exhibits offered by claimanit' and would deny claimant’s 
request to remand this case, to the Referee.

I 'I 'ORDER
IIThe Referee's order, dated July 6, 1979 , .i.s modified.

' , , . i'
claimant is hereby granted an award of compensation for 

permanent and total disability effective the date of this 
order. :

I i

Claimant's request for, remanding the claim to the 
Referee or, in the alternative, for the Board to consider 
additional evidence, is denied.

1
Claimant's attorney is, hereby granted a roasonabJ.e 

attorney's fee for his services in connection with thi.s 
Board review in an amount equal to 25% of the increased 
compensation granted by this order, payable out of said 
compensation as paid, not to exceed $3,000. ■
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February 1, 1980WCB CASE NO. 79-868

DAVID GROTBERG, CLAIMANT 
Franklin,. Bennett, Ofelt & Martin, 
Claimant’s Attys.

Lang, Klein, Wolf, Smith, Griffith 
& Hallmark, Employer's Attys. 

Request for Review by Employer

Reviewed by Board Members Phillips and McCallister.

:ISSUE ON REVIEW
The employer seeks Board review of; the Referee's order 

which awarded claimant additional compensation equal to 48® 
for 15% unscheduled disability and compensation equal to 
20.25° for 15% loss of use of the right foot. The employer 
contends these awards are not supported by the evidence.

FACTS

Claimant, a 32-year-old truck driver, sustained a 
compensable injury to his right foot and ankle on September 
21, 1977 when he jurrped from his truck load and hit a hole 
in the deck of the trailer. This injury was diagnosed as a 
sprain of the right foot and ankle and a chip fracture of 
the tarsal cuboid of the right foot. The right foot was 
casted.

On December 19, 1977, Dr. James Haven indicated claimant 
continued to have foot pain and some back pain and pain down 
the right leg. Claimant told him he had had back pain for 
about two months. Dr. Haven felt the back pain was related 
to claimant's injury in September 1977. Claimant was hospital
ized and treated conservatively.

On January 24, 1978, Dr. Gottlieb indicated claimant 
had no previous back injuries. Claimant had undergone a 
myelogram on January 17, 1978 which showed a defect at the 
L4 level. Claimant complained of weakness in the right foot 
and catching his foot when walking, causing him to trip.
Dr. Gottlieb diagnosed an extruded lumbar disc and lumbosacral 
strain.

On February 8, 1978, Dr. Gottlieb performed a right 
bilateral L4 and L5 partial hemilaminectomy and removed 
bilaterally the L4 and L5 protruded disc.

#

m
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#
On October 10, 1978,1 Dr. Gottlieb stated claimant's 

condition was stationary.] .He indicated that prior.to claim
ant's surgery, claimant had displayed v/eakness in the right 
foot, manifested by foot-drop. After the surgery, claimant 
returned to work in a printing shop and apparently was able 
to sit, stand or walk. Claimant did some driving. Claimant 
told Dr. Gottlieb he could.sit for an hour and a half, walk 
for .about 20-30 minutes, and stand for about 20-30 minutes.
The diagnosis was chronic lumbosacral strain, residuals low 
lumbar disc degeneration and low- back surgery. Dr. Gottlieb 
felt claimant should avoi.di repetitive heavy lifting, prolonged 
bending and prolonged car riding. He felt claimant's permanent 
impairment as far as the back was concerned was very moderate. 
Dr. Gottlieb found claimant hadno right ankle jerk.

A Determination Order, dated November 8, 1978, awarded 
claimant compensation for, temporary total disability and 
compensation equal to 32*^, for 10% unscheduled disability for 
his low back injury.

continuous 
on the

Claimant, a college graduate, testiifed he has 
back pain which extends into both legs, more severe 
left leg. Claimant said he is unable to lift, bend or stoop 
because of his back condition, his right foot hangs and he 
has numbness in the foot. He says he has difficulty moving 
or running because of his' foot condition. Claimant has 
taught school. He has drjiyen a truck on and off for the 
past 15 years. Claimant said he tried after his injury to 
drive a truck, but quit because it aggravated his back. 
Claimant also tried to work as a traveling salesman, but 
quit for the same reason. ' Claimant currently works as a 
maintenance man and works on trucks.

I[The Referee, after reviewing all the evidence, concluded 
that claimant had lost a Igreater portion of his wage earnintj 
capacity and increased claimant's award of compensation by 
48° for 15% unscheduled disability for his low back injury. 
Further, the Referee found., -based on the impairment of 
claimant's right foot, he was entitled to an award of compen
sation equal to 20.25° for' 15% loss of the right foot.

m
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The Board, after de novo review, modifies the Referee's 
order. The Board concurs with the Referee's awarding of 
additional compensation for unscheduled disability reflecting 
claimant’s loss of wage earning capacity. However, the.
Board finds claimant does not have the degree of impairment 
in .the right foot for which the Referee granted him compensa
tion. Claimant told Dr. Gottlieb he had no complaints and 
the range of motion of the ankle was unremarkable except for 
an absent right ankle jerk. Claimant complained of no pain 
or swelling. At the hearing, claimant complained of pain in 
both legs, numbness in the right foot, and difficulty in 
running and moving because of the foot. The Board finds, 
based on these impairments, claimant is entitled to an award 
of compensation equal to 6.75° for 51 loss of function of 
the right foot.

ORDER

The Referee's order, dated August 2, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 6.75° for 5% loss of function of the right foot.
This is in lieu of the award granted by the Referee.

The remainder of the Referee's order is affirmed.

BOARD ON DE NOVO REVIEW

#

February 1, 1980WCB CASE NO. 79-1944

NITA HARRIS, CLAIMANT 
Frank J. Susak, Claimant's Atty. 
SAIF, Legal Serivees, Defense Atty. 
Amended Order On Review

On January 28, 19 80 tlie Board entered is Order on Review 
in the above entitled matter. An error in the order has been 
brought to the Board's attention which should be corrected.
On page three, paragraph two, the date "August 10 , .1 978" 
should be changed to read "August 10, 19 79". The remainder 
of the Board's order is affirmed.

IT IS SO ORDERED.
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WCB CASE NO 79-3170 February 1, 1980
PETER JORGENSEN,. CLAIMANT |
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys,

Request for Review by Claimant
I '

Reviewed by Board Members Wilson and Phillips.
ISSUE ON REVIEW i '

Claimant seeks Board'■ re view of the Referee’s order which 
granted him additional compensation equal to 16° for 5% un
scheduled disability for his low back injury- Claimant con
tends this award does not'adequately reflect his disability.

IFACTS '
■ i •

Claimant, a 38-year-old baker, sustained a compensablcn 
injury to his low back on-November 25, 1977 while unjamming 
a French pan. Dr. Ted Morse, D.C., diagnosed this injury 
as a lumbosacral strain with degenerative disc at L5-S1.

Dr. Morse indicated in January 1978 that claimant con
tinued to have low back pain which radiated down into the 
buttock and leg. His diagnosis was "(1) gross lumbosacra] 
muscular spasm, (2) lumbosacral sprain, and (3) underlying 
degenerative disc disease, with radiculopathy". It was Dr. 
Morse's opinion that it was doubtful if claimant would be 
cible to return to his former type of employment.

In January 1978, Dr.iWilliam Carr, an orthopedic surgeon 
diagnosed degenerative disc disease with radiculopathy and 
a possible facet syndrome L5-S1 on the right.

Dr. Theodore Pasquesi, on February 17, 1978, stated 
claimant continued to complain of constant low back pain, 
pain was increased' by bending, stooping, or attempting to 
and occasionally the painjradiated down the left leg. Dr. 
Pasquesi found claimant was marked],y obese and on a 
basis appeared to have chronic lumbar instability, 
claimant had had prior back problems from an injury 
in 1976. He felt claimant'-should seek .another type

s ub j e f: 
He not 
sus tai 
of emp

ment to avoid repetitive stooping, bending and twisting, 
his opinion, claimant hadi sustained a 10% impairment.

Thi: 
].i f L

t i ve 
ed 
ri G d 
•loy- 
In

Dr. Daniel Half ert-y,! medical examiner at the V'Jill.iam A. 
Callahan Center, reportedl claimant had been employed since he 
was 16 years old as a baker. Claimant repoirted he had an 11th 
grade education. Dr. Hal'ferty felt it was advisable claimant 
tiC't return to bakery worki due to lifting of 40-60 pound racks 
of bread .from floor level'.
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Dr. Morse, in June 1978, indicated claimant had tried to 
lift a light object at home and experienced diCficulty. He 
noted claimant had returned to work at the bakery. Dr. Morse felt 
if claimant continued this work he would eventually require 
surgery. Dr. Howard Cherry concurred that claimant should not 
return to his bakery work.

m

In October 1978, 
claimant had returned 
May 10, 1978 he tried 
increased pain in his 
after that incident, 
was stationary and he

the Orthopaedic Consultants indicated 
to bakery work on April 6, 1978 and on 
to unjam some bread pans, resulting in 
back. Claimant had not returned to work 
It was their opinion claimant's condition 
could return to the same occupation with 

some limitations. 'They rated the "degree of disability" duo 
to claimant's October 19 7 7 injury as minima]..

In November 1978, Dr. Morse indicated he felt claimant's 
condition would be medically stationary within two months.
He felt claimant would have possibly a 7-10% permanent partial 
disability.

A Determination Order, dated March 28, 1979, awarded 
claimant compensation for temporary total disability and com
pensation equal to 48° for 15% unscheduled disability for his 
low back injury.

Claimant, in November 1978, began a vocational rehabil
itation program to obtain a GED and to be trained as a saJ.es- 
man. He finished this training in February 1979. Claimant 
has tried various sales jobs, but was unable to continue them 
because the standing or sitting increased his pain or due to 
low wages.

On April 4, 1979, Dr. Morse indicated claimant was not. 
to work where he was required to stand for prolonged periods 
of time since that increased his back pain. He felt claimant's 
condition was medically stationary and claimant had permanent 
partial disability of 10-12%.

On June 12, 1979, Dr. Pasquesi felt claimant's condition 
was medically stationary and claimant had a 10% impairment. 
However, he noted claimant, at that time, probably had 
greater impairment, but it was not expected to continue.

The.Referee, after reviewing al.l. t)ie evidence, found 
claimant had sustained a loss of wage earning capacity which 
entitled him to•• compensation equal to 64° for 20% unscheduled 
disability for his low back injury.

#
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#
BOARD ON DE NOVO REVIEW

The Board, after dejnovo reviewmodi f; ies the Referee's 
order. Claimant cannot return to bakery work. He is also 
barred from employment requiring twisting, stooping, bending, 
heavy lifting, prolonged'sitting or standing. Claimant at
tempted to do his job as | a baker after this injury but coul.d 
not .perform it. Now he is beginning a new career as a sales
man. He worked as a baker for 20 some years before this injury. 
The Board feels that claimant has sustained a greater loss of 
wage earning capacity than that for which he has been. corripen- 
sated. The Board finds' claimant should be awarded compensa
tion equal to 96° for 30% unscheduled disability for his low 
back injury. This is in; lieu of all previous awards for unsched
uled disability. I ,

. I
ORDER

#

The Referee's order', .dated August 21 , 1979 , is modified.
[

Claimant is hereby granted an award of compensation equal 
to 96° for 30% unscheduled disability. This award is in li.eu 
of all previous awards for unscheduled disability for his 
November 25, 1977 injury. . The remainder of the Referee's order 
is affirmed. : i

I
Claimant's attorney'is hereby granted as a reasonable 

attorney’s fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 
$3,000. ■

WCB CASE NO. 78-8166 February 1, 1980

m

BEVERLY H. MANGUN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
Jerry K. McCallister, Employer's Atty.
Request for Review by Claimant

1Reviewed by Board Members Wilson and Phillips.
I '

ISSUE ON REVIEW ' :
Claimant seeks Board review of'the.Referee's order 

which approved the employer's denial of her claim for an 
occupational injury or disease. Claimant contends this was
in error. ' '
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FACTS

Claimant, a 37~year~old shrimp picker, filed a claim on 
September 19, 1978, alleging her work requiring her to stand 
caused her pain in the right hip and leg. Claimant had 
started working for the employer on April 25, 1978. She 
began work in a quality control position and after two weeks 
moved to the shrimp line. This required continuous standing
and lifiting and carryinci of containirg wolghing 5 to iO
pounds. In September 19 78, claimant went to v/ork in the 
laundry where she handled bags of wet clothing weighing 5 to 
35 pounds and carried them up and down stairs. Claimant 
indicated she also worked in the fillet department which 
required a lot of bending in addition to the laundry.
Claimant left work on September 5, 1978. Claimant stated 
she had experienced pain in the back of her right hip and 
leg in May 1978.

Dr. R. Hayter saw claimant in August 1978 and could 
make no diagnosis.

In September 1978, Dr. Jacob Wilson indicated claimant 
stated she had had right low back pain which had increased 
in September due to claimant's standing picking shrimp and 
going up and down stairs. Claimant stated this pain was 
present when she stood or sat. Dr. Wilson found no objective 
neurological findings, but found some indication of sciatic 
nerve irritation. He felt claimant’s job change aggravated 
claimant's problem. In November 1978, Dr. Wilson reported 
due to claimant's continuing problems a myelogram was needed.

A myelogram done on November 13 , 1978, revealed a larcie 
extradural defect at the L4-5 level on the right. On November 
14, 1978, claimant underwent a lumbar laminectomy at L4-5 on 
the right.

Dr. Wilson felt the herniated disc was related to her 
employment. He indicated claimant did not have a specific 
on-the-job injury, but did have an aggravation in August 
1978. He did not feel claimant’s condition pre-existed her 
employment with this employer.

On October 13, 1978 the employer denied claimant's 
claim.

The Orthopaedic Consultants, in February 1979 , did not. 
indicate whether claimant's injury was related to her work. 
Claimant stated that on or about May 25, 1978 she began 
developing cramps in her right calf. She said she was 
employed on the shrimp line and had to stand most of the 
time and bend forward and lift weights up to 35-40 pounds. 
Claimant stated she had been given a different job which 
required her to run up and down stairts. Dr. Wilson was a 
member of this panel.
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I I

Dr. Wilson, in his deposition, stated he first saw 
claimant in September 197|8iand cJ.aimant's history was that 
she had experienced an increase in riqht hip pain one week 
before seeing him which increase occurred with a job change 
from picking shrimp to where she had to go up and down 
stairs. He felt claimant's problem was aggravated by the

related her symptoms were aggra- 
it seemed to correlate with the 
claimant's work of lifting 

laundry bags and going up the steps would have aggravated 
her back and could have caused the protrusion of the disc.

job change because claimant 
vafced by her employment and 
change in her job. He felt

' The Referee found inconsistencies in the history given 
pr. Wilson and the Orthopa.edic Consultcints and found the 
medical opinions were based on inaccurate histories. There
fore, the Referee did not ^find Dr. Wilson's opinion persuasive 
on the issue of causation and concluded claimant had failed 
to meet her burden of preying that she had sustained a 
compensable injury and affirmed the denial.

BOARD ON DE NOVO REVIEW '

#

The Board, after de novo review, would reverse the 
Referee's order. The Board finds that inconsistencies- in 
Ihe histories given thb atb hbt siqhitibbhh. Di?.’
Wilson has repeatedly related claimant's condition to her 
work. There is no evidence contraic/ to his opinion. There
fore, the Board concludes that claimant has met her burden 
of proving, by a preponderance of the evidence, that she 
sustained a compensable injury to her back and sets aside 
the employer's denial.

m

ORDER ; ■;

The Referee's order; idated July 6, 1979, is reversed.

The denial, dated October 13, 1979, is set aside and 
the claim is remanded tojthe employer for acceptance and 
payment of compensation and other benefits until it is 
closed pursuant to. ORS 656I- 268.

I IClaimant’s attorney !is hereby granted a reasonable 
attorney's fee for his serivices both before the Hearings 
Division and at Board level a sum equal to $800, payable by 
the carrier. i i •
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February 1, 1980
MRS. EDDIE S. PURVIS, CLAIMANT 
Welch, Bruun, & Green, Calimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 79-3599

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW

Claimant seeks Board review of that portion of the 
Referee's order which granted her an increased award of 
compensation equal to 48° for 15'?^ unscheduled disability for 
her low back injury. Claimant contends this award does not 
adequately compens£itc her for her loss of wage earning 
capacity due-to her injury.

FACTS

Claimant, a 54-year-old retail clerk, sustained a 
compensable injury to her low back on Septen±iGr 13, 1975 
when she lifted a heavy grocery box. This injury was diagnosed 
as a sprain.of the lumbar spine with pain radiating down the 
left hip and leg. Claimant was released for modified work 
on October 7, 1975 with a limitation of no heavy lifting.
Dr. Robert Sullivan opined claimant's condition was medically 
stationary on November 10, 1975.

A Determination Order, dated January 6, 1976, awarded 
claimant compensation for temporary total disability only.

Claimant was hospitalized in January 1978 and indicated 
she had continued to have low back pain. Dr. Sullivan 
diagnosed a chronic back sprain and strain with sciatic 
nerve root compression. 'It was suggested claimant be treated
with conservativQ oaru inoluhir\g loss, aLdominal

muscle strengthening, back exercises and posture program. 
Claimant also has hypertension. The final diagnosis was an 
acute and chronic low back strain with sciatic nerve root 
compression, early degenerative disc disease and peripheral 
vascular disease.

On August 17, 1978, Dr. Theodore Pasquesi indicated 
claimant continued to complain of low back pain, inci'eased 
by bending, stooping, and twisting, as well as vacuuming or 
making her beds. He diagnosed chronic luml^ar instability 
and arteriosclerotic peripheral vascular disease. Dr.
Pasquesi felt claimant could, from an orthopedic standpoint, 
work in a predominantly sedentary occupation, but that this 
might not be possible due to her arteriosclerotic changes.
He felt claimant had a 10% impairment on the basis of chronic 
pain.
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• A Determination Order/ dated October 20, 1978, awarded 
claimant additional compensation for temporary total disabil.it; 
and compensation"equal tO'32° for 10% unscheduled disability 
for her back injury. i i

Dr. Pasquesi, in March 1979, indicated claiman 
to report low' back pain with sharp pains radiatinc: 
right buttock, area. She also .reported cramping in 
after.walking a block, which caused cramps and pain 
upper portion of her legs and thighs and a burning 
in her feet. He diagnosed ' chronic moderate lumbar 
with no restricted motion,|but with pain. He felt 
condition was due to a very serious arteriosc.lerot i 
It was his opinion that but for tlie- arterioscleroti 
claimant probably would be i able to work in a positi 
did not require repetitive bending, stooping, twist 
lifting of more than 30 pounds.

t continued 
into thfr 
her legs 
s in the 
sensa tion 
instabi l.ity 
the leg 
c problem, 
c prob3.em 
on that 
i n g o.r

In August 1979, Dr. Sullivan indicated claimant's 
hypertension and peripheral vascular disease were/ not related 
to her back injury. He felt claimant was not employable at 
her old job. ■ i

Claimant has a high school education and has worked as 
a waitress, bartender, and,from 1961 until she last worked 
as a retail clerk. She returned to her previous work in 
October 1975 after her claim was first closed. Claimant 
testified she had not been , success f ul in losing weicjht, is 
unable to sit or stand very long, unable to walk ve.ry far, 
and cannot straighten up after she bends over. She uses 
pain medication and medication for her other conditions. 
Claimant said she has not' looked for work because she cannot 
do anything.

The Referee, after considering alJ. the evidence, J'elt 
claimant v;as entitled to additional compensation for her 
injury and modified the award, granting claimant compensation 
equal to 80° for 25% unscheduled disability in lieu of the 
award previously granted.'

BOARD ON DE NOVO REVIEW ^ |
1

The Board, afte.r de jnpvo review, modifies the Referee's 
order. Claimant cannot return to her previous types of 
employment due to her injury. The Board notes claimant has 
not attempted to seek any gainful employment since she last 
worked. However, based bn her testimony as to her limitations 
and continuing pain, coupled with the medical evidence, the 
Board concludes claimant is entitled to an increased award 
of compensation. Therefore', the Board modifies the Referee's 
orde.r and grants claimant an award of compensation equal trj 
‘128° for 40% unscheduled Idisability for her low back. This 
is in lieu of all previous) awards.
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ORDER

The Referee's 
modified.

order, dated'September 10, 1979, is

Claimant is hereby granted an award of compensation 
equal to 128° for 40% unscheduled disability for her low 
back injury of September 13, 1975. This is in lieu of any 
previous awards for unscheduled disability for this injury.

The remainder of the Referee's order is affirmed.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed
$3,000.

WCB CASE NO. 78-2617 February 1, 1980

VERNARD ROCKOW, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

The claimant seeks Board review of the Referee's order 
which granted him increased compensation for a total award 
equal to 90° for 60% loss of the right leg. Claimant con- 
tneds he is permanently and totally disabled.

The Board, after de novo review, affirms and adopts, the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

m
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The Board approves of i the procedure followed by the 
eree in the development of| fhis case. At the time of the 
first hearing, the employer ’indicated that there v;ere a num.ber 
of jobs available which clai'mant couJ.d perform. The hearing 
was recessed to allow claimant and tine employer to investigate 
available employment. At the second session of the hearing, 
the evidence established that none of the jobs were available and 
none were offered by the employer to clainemt. The Board 
strongly disapproves of the position taken by the employer in 
this case; on the one hand', ^represent:ing that suitable work 
was readily available for claimant, and when put to the test, 
conceding that in truth, no ;such wo]:k was available. It thus 
appears to the Board that the employer either was deliberately 
attempting to mislead the Referee, to be more charitable, 
did not have .accurate knowledge of v/hGther suitable jobs were 
available. In either case*, 'such tactics are not within the 
spirit and intent of the Workers' Coinpensation system, nor do 
they reflect favorably on the employer and its management per
sonnel. I

;ORDER
1

The order of the Refeiree, dated July 26, 1979 , is affirmied.

WCB CASE no;. . 7 8-572.6
1 '

GLADYS RUSSELL, CLAIJ'IANT ' ,
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Atpys.
SAIF, Legal Services, Defense Atty. 
Rec{uest for Reviev; by the SAIF

February I, 1980

Reviewed by Board Menders V/ilson and Phillips. 

ISSUE ON REVIEW i ,

The State Accident Insurance Fund (Fund) seeks' Board 
review of the Referee's order v/hich found claimant was 
permanently and totally disabled effective the date of the 
order, April 6, 1979. I ;

FACTS

The Board would 
Referee as set forth 
hereto,

adopt the findings and opinion of the 
in hi's order, a copy of which is attached

m
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, would affirm the' 
Referee's finding that claimant is permanently and totally 
disabled. However,.the Board finds that claimant was perman- • 
ently and,totally disabled as of June 2, 1978, the date 
claimant's condition was determined to be medically stationary, 
and. would so modify the Referee's order.

ORDER ■

The Referee'3 .order, dated April §, 1Q79, is mfldifisd.
Claimant is hereby awarded compensation for permanent 

total disability effective June 2, 1978. The Fund is allowed 
to offset the award granted for permanent partial disability 
by the Determination Order, dated July 10, 1978.

The remainder of the Referee's order is affirmed.

m

WCB CASE NO. 78-9257 February 1, 1980

JACK H. SANDSTRUM, CLAIMANT 
Willner, Bennett, Bobbitt &

Hartman, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson, Phillips and McCal-_ 
lister.

Claimant seeks Board review of that portion of .the 
Referee's order-which refused to grant penalties and 
attorney's fees for the State Accident Insurance Fund's 
act of withholding benefits pursuant to a wage assignment ' 
pursuant to ORS 23.777.

The majority of the Board, after de novo review, affirms 
and adopts the Opinion and Order of the Referee, a copy of 
which is attached hereto and, by this reference, is made a 
part hereof.

ORDER

The order of the Referee, dated September 12, 1979, is 
affirmed.
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Board Meniber Phillips dissents as follows:
The only is.sue appealed to the Board in the ijistant case 

was the refusal of the Referee to grant penalties ajid attor
ney fees•to claimant. That refusal is upheld by the majority 
of the Board following the logic of the Referee and I would 
respectfully dissent.

This case follows exactly the issues and circumstances of 
Jones V. SAIF, 40 Or Appjlll (1979).

The Referee and theimajority of the Board hold that the Fund 

was entitled to rely on Galvin v. Calvin at the time that deci
sion by the carrier was reached.. The' Court found no merit in 
'that argument when it reached its decision in Jones v. SAIF and
I find no merit in it now.'

, \j I

I believe the instant case rests on all fours with Jones 
V. SAIF and would reverse !the Referee on the issues appealed.

February 1, 1980WCB CASE NO. 78-6703I:
JERRY R. SMITH, CLAIMANTj ^
Doblie, Bischoff & Murray,
Claimant’s Attys. | ;

Edward V. O’Reilly, Employer’s Atty. 
Request for Review by Employer

Reviewed by Board Members Phillips and McCallister. 

ISSUE ON REVIEW | '

The employer seeks Board review of the Referee's order 
which granted claimant ah award of additional compensation 
equal to 64° for 20% unscheduled disability resulting in a 
total award of compensation equal to 96° for 30% unscheduled 
disability for his -back injury. The employer contends this 
is excessive.

FACTS

Claimant, a 34-year-old pizza cook, sustained a compen
sable injury to his back ion May 6, 1975 when he lifted 45-50 
pounds of dough out of albowl. This was diagnosed as an 
acute back strain. 1 ;
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On May 14, 1975 Dr. Stanley Youncj stated claimant had’ a 
preexisting juvenile epiphysitis or Sche\iremann's disease of 
the dorsal spine with a bilateral spondylolysis. He Celt 
this condition was aggravated by claimant's injury and that
any heavy us? ?£ tlis bacK would cause [urther difficultv-

Claimant returned to work, but could not work more than 
two' hours because of pain and fatigue in his back. This 
pain radiated into his lower extremities. Claimant was 
hospitalized in Septen±)er 1975 for back pain.

In February 1976, Dr. Young indicated claimant had 
continued to slowly inipirove and again indicated he Celt 
claimant's chance for return to any sj.cini ficant or lieavy use 
of his back was unlikely.

After a myelogram revealed an exti'adural. impj'cssion at: 
the L5 level oh the ricjht, Dr. Young performed a di 1 le 
decompression and posterior lateral fusion wit)i right iliac 
bone graft on March 31, 1976.

Claimant returned to light work in his business in late
1976. In March 1977, Dr. Young indicated claimant was working 
with few problems and released claimant for regular work on 
March 17, 1977.

On September 20, 1977, Dr. Youncj stated claimant still
complained of low back pain and intermittent leg pain, which 
was 1/4-1/3 as great as prior to his surgery. Claimant 
indicated he stood at work for 3-4 hours and then had to lie- 
down for relief of his back pain for a short period of time 
and then could again stand to walk /jbout. Claimant could 
bend and lift, but limited these activities. Dr. Youncj felt 
claimant had a mildly moderate disability because of his 
inability to stand for prolonged periods of time, use his 
back for heavy work with extensive lifting or bending. Dr. 
Young felt claimant’s headache problems were unrelated to 
his back injury. Claimant was working in his own business 
and Dr. Young felt claimant's condition was medically station- 
ary.

In March 197,8, Dr. Jim Morris-Fearce indicated claimant 
had reported he experienced head and neck pain in January
1977. Claimant stated he had a high school education and a 
Bachelor of Arts Degree from a college. Dr. Norris-Pearce 
felt that claimant's headaches may have been precipitated by
" . . . the very definitely associated post-traumatic neurosis"
He felt this post-traumatic neurosis was the most serious 
residual of claimant's injury.

A Determination Order', dated June 21 , 1978, awarded 
claimant compensation for tempo.rary total disability and 
compensation equal to 32° for 10% uiischeduled disability for 
his low back injury.
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In February 1979, Dr. Noirris-Pearce indicated claimant 
complained of aching and' numbness in his legs anci numbness 
on his right side. He indicated his headaches had improved. 
Dr. Norris-Pearce felt many of claimant's complaints were 
bizarre and that claimant' had a significant emotioncil aspect 
to his condition. He felt claimant should be referred to the 
Pain Clinic. '

At the hearing, claimant•testified he can work in his 
own restaurant business '^6-8 hours per day. He limits his 
standing, bending, and lifting and lays or sits down to rest 
frequently. He indicatedihe has had to hire more work' done 
•in his business because he is unable to do it.

1 ^
IThe Referee, after reviewing all the evidence, concluded 

claimant was entitled toj 30'* of the maximum allowable compen
sation for unscheduled permanent partial disability.
BOARD ON DE NOVO REVIEW j |

t (

The Board, after del novo review, modifies the Referee's 
order. The medical evidence indicates claimant cannot perform 
any activity requiring heavy use of his back and has to 
limit his standing, bending and lifting. However, claimant 
is -38 years old, has a college education, runs his own 
business, and is able to do the physical work required in • 
that business. Claimant's work experience has been in the 
restaurant field. The Board finds that after considering 
all the evidence in thisj case that the Referee's award was 
excessive. Therefore, the Board would modify the Referee's 
award and grant claimantj an award of compensation equal to 
64° for 20% unscheduled disability for his back injury. This 
is in lieu of any previous awards,

i .
ORDER I

I i
The Referee's order, dated August 23, 1979, is modified.

I ^
Claimant is hereby ^granted an award of compensation 

equal to 64° for 20% unscheduled disability for his back 
injury. This is in lieu of any previous awards of unscheduled 
disability for his May 4, 1975 back injury.

The remainder of the,Referee's order is affirmed.
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WCB CASE NO. 79-2718 February 1, 1980

LOUISE M. SMITH, CLAIMANT 
Elden Rosenthal, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.

ISSUE ON REVIEW

The State Accident Insurance Fund (SAIF) seeks Board 
review of the Referee's order which ordered it to accept 
'.responsibility for claimant's cervico-dorsa 1. c.laiin and 
reopened her claim as of February 10, 1976 until it was 
again closed. The Referee also ordered an amount equal to 
5% of medical compensation due for the treatment by Dr.
Miller of claimant's cervico-dorsal spine as a penalty for 
the Fund's unreasonable conduct in failing to accept or deny 
Dr. Miller's request for reopening. An attorney's fee of 
$600 was awarded. The Fund contends the awarding of penalties 
and attorney's fees was in error.

FACTS

Claimant, a 42-year-old bank cl.erk, sustained various 
injuries when she was struck by a car on June 4, 1974.
These injuries consisted of a brain concussion, sprain of 
the right knee, multiple contusions of tlie scalp and chest, 
both arms and legs. Claimant returned to work after approx
imately two. weeks. The claim was accepted. Claimant's 
condition was found to be medically stationary on September 
11, 1974 by Dr. Orville Jones.

On November 13, 1974, Dr. Jones indicated claimant was 
complaining of renewed neck pain which radiated into the 
upper dorsal spine and into the right arm and forearm.

A Determination Order, dated December 19, 1974, awardecl 
claimant compensation for temporary total disability and 
compensation equal to 7.9° for 5% loss of her right leg. A 
Second Determination Order, dated July 18, 1975, indicated 
additional medical information had been considered wiiich did 
not change the original award.

In August 1975 a third party settlement was made. Part 
of this settlement provided claimant received a balance of 
the settlement equal to $1,181.14 and recited: "This amount 
will operate as a bar to further compensation under this 
claim, exclusive of his rights under ORS 656.273 and ORS 
655.278".
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I IDr. Douglas Miller, in February 1976, diagnosed claimant 
had chronic post-traumatic cervico-dorsal myal.gia with 
secondary intermittent muscle spasms and bilateral brachiaj 
neuralgia. Claimant indicated that her motor vehicle accident 
in June 1973 was the cause ,of this condition.

On March 22 , 1976 , a;represent 
claimant and indicated cJ.aimant had

claim will not pay for any medical 
paid out and have receipts jamountin 
medical bills". The letter further 
condition had not worsened :to the e 
from work , the Fund would Ihave to v; 
paid $1,181.14 before it would star 
bills. I

ative of the Fund wrote 
been paid certain sums

and y’scited* "This
treatment until you have 
g to $1,181.14 for your 
stated since claimant's 

xtent of her losing time 
ait until claimant had 
t paying her medical

On June 17, 1976 Dr. !Miller indicated claimant's symptoms 
had been increasingly worsening over the past several, months 
and requested her claim be reopened. He indicated claimant 
was still working and had lhad no time loss.

Dr. George Harwood, me^dical consultant for the Fund, in 
July 1976, opined claimant's condition had not v;orsened nor 
had it changed. I ^

In September 1976 , Dr.^ Robert McKillop felt claimant 

had had an aggravation ofjher problems in February 1976. He 
felt it v7as -reasonable to jassirne that claimant had some 
minimal to mild degree of "'impaired function".

I
Dr. Frances Nash, in p;ebruary 19 79 , diagnosed cervical 

myofascial injui.*y, signs and symptoms that were compatible 
with a preforiminal compressive neuropathy L5 on the right.
He performed a myelogram wh'ich revealed defects at C5-6, C6- 
7 and L4-5. Dr. Nash opined claimant's worsenincj condition 
was a natural progression|of symptomatology following her 
original injury and claimant had a ruptured disc at the L4-S 
level. j i

Dr. Joe Much, medical ;consultant for the Fund, felt the 
lumbar condition was unrelated to claimant's original injury.
The Fund denied claimant's iaggravation claim on March 23,
1979. ;

The Referee remanded;claimant's cervico-dorsal claim 
the Fund and ordered it reopened as of February 10, 1976 
until again closed, assessed a 5%‘penalty for the Fund's 
unreasonable acts and awarded claimant's attorney a fee of 
$600. ’ .

to
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BOARD ON DE NOVO REVIEW . .' . ‘

- . The' Board r. after de novo review , would, af firm the 
Refere,eVs .order. The letter sent to. claimant;'on March 22,
1976 did .not 'advise claimant she was entitled-tb further 
trea;tment and that the Fund would pay for medical . treatment.
ORS .656,593.{r) (c) provides that the paying agent shall be 
paid -and,-retain .the balance of the recovery, but only to the 
.extent that'it is compensated for its expenditures for
• compensationfirst aid or other medical, surgical or hospital 
^ services anc3,'.for, the present value of its reasonably to’be 
..expected future expenditures for compensation and other
;costs 'pf. the claim, exclusive of any compensation which may 
.become pay.able under ORS 656.273 or 656.278. ORS 656.59 3 {1) (d) 
provides that the balance of the recovery shall be paid to , 
the injured'worker forthwith.' Sub-paragraph two provides , . 
idiat-amounts‘retained by the injured worker shall be in '

; add.ition • to ...the compensation or other benefits to which he • 
is entitled’. In this case, the Fund released the sum of 
$l,i8ii 14 to .claimant and did -not retain any money for • ’ .. •

'future'cIai#'G05t5; ^ Therefore,- when-the -Fund upots t* ‘ "7- '
claimant’ahd advised her she had to expend the.sum of $1,181.'14 
for-'medical.'bills before it would pay for. any medical treatment

• or .care ,'-.it. was in error. Claimant was entitled to medical, . /. 
care :ahd-.’;treatment-under ORS 656.245 at Uiat. time and did
not'have-f.to’Vexpend $1,181.14 for medical, care and treatment 
•.before''the -Fund would pay such costs. -The Fund should have.'

so adyised ,claimant. As a result of the,Fund.'s failure to 
>’sp advise; claimant and their handling of the claim, the ' • 
claim waajnpt correctly processed.• The•Board, would suggest 

’.•thatucorrespondence from the Fund tO; claimant be- clearer and 
thatV the’processing pf claims by it be ’better. coordinated. -

V; '^.'-’-Therefore, the Board, finds the acts-of the ..Fund, were ■ . • ' ,
unreasonable, as found by the Referee, to warrant .the awarding 
of penalties and an attorney's fee and affirms the Referee's 
_order'. " 7;' ■ - =•' '■

’ORDER ^ ■

> The ^./Referee' s order, dated July 9,' 19 79 , is affirmed.

Claimant's attorney is hereby granted' a reasonable 
‘attorney's "fee for his services in connection with this ' ' • 
Board review in the amount of $250, payable by the Fund.
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WCB CASE NO. 79-1*^14
! I February 1, 1980

JEFFREY VAN HORN, CLAIMANT 
Nikolaus Albrecht, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

1 i
f ^

► iReviewed by Board Members Phillips and McCallister.
1 I

ISSUE ON REVIEW ' | i '
i (

Claimant seeks Board review of the Referee's order 
which awarded him compensation-equal to 40° for 12-1/2% 
ignscheduled disability for his low back injury. Claimant 
contends this is not adequate.

FACTS I '

Claimant, a 21-year-j-qld mechanic trainee, sustained a 
•compensable injury to his back on March 1, 1978 when he 
slipped and fell while getting up on a piece of machinery.
This injury was diagnosed jUS a lumbosacral strain and contusion 

,of the right knee. Claimant received conservative treatment. 
Claimant developed' pilonidal cyst which was surgically 
removed. A myelogram was postponed until this condition had
cleared. j |

I
t ;On November 6, 1976) :a myelogram was performed and was

normal. i
i 1 .
[Dr. Peter Smiley, in ;December 1978, opined that claim.mt's 

injury aggravated and caused the infection of the pilonidal 
cyst which necessitated the surgery.

On January 24, 1979jDr. Martin Johnson indicated claimant 
had good range of motion^of the lumbosacral spine and had no 
residual symptoms which suggested nerve root irritation or 
compression. He found claimant could not bend, twist, or 
turn repetitively. He oprned claimant could be released to

' I I
return to work in a light duty type of employment where no 
lifting over 20 pounds was required. Dr. Johnson felt 
claimant's permanent impairment would probably consist of 
some restriction on lifting and repetitive bending or twisting. 
His diagnosis was "residuals of chronic lumbar, strain,' 
minimal". He found claimant's condition to be medically 
stationary on January 24, ^1979.

A Determination Order, dated February 21, 1979, granted 
claimant compensation for temporary total disability and 
compensation equal to 16? ‘for 5% unscheduled disability for 
his low back injury.

! I
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In June 1979, Dr. John Thompson indicated claimant was 
complaining of low back pain. Claimant stated he had retuj'ned 
to work as a janitor in a bowling alley on a part-time basis 
in January or February 1979. He had increased his hours at 
work and felt his low back pain had increased with radiation 
down into the left foot. ,Dr. Thompson diagnosed chronic 
lumbosacral strain.

Claimant has approximately 11 years of education. He 
has worked in a sawmill, bowling alley, and on a construction 
job. Claimant was offered assistance by the Field Services 
Division, but indicated he did not like the jobs and pay 
suggested. He found his present job on his own. Claimant 
stated he uses muscle relaxers and other medication f.or his 
back pain and has difficulty sleeping. Claimant's wile 
testified that when he returns from work he has pc'iin and 
muscle spasms. She stated claimant docs not engage in the 
physical activities he "used to do".

The Referee, after reviewing all the evidence, concluded 
claimant was entitled to compensation equal to 40® ffor 12- 
1/2% unscheduled disability for his low back injury.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Feferee's 
order. Dr. Johnson felt claimant's permanent impairment 
would be restrictions on lifting, repetitive bending and 
lifting due to his injury. Claimant will not be aJ^lc to 
return to a heavy form of employment, such as hea\^ construc
tion or mill worker, due to this injury. The Board finds 
based on his limitations, age, education and other factors,

claimant has sustained a greater loss of wage earning capacity 
than that for which he has been compensated. Therefore, the 
Board finds claimant is entitled to an award of compensation 
equal to 64° for 20% unscheduled disability for his low back 
injury. This is in lieu of any previous awards.

ORDER

The Referee's order, dated July’12, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 64° for 20% unscheduled disability for his low back 
injury. This is in lieu of any previous awards for unscheduled 
disability for his low back injury of March 1, 1978.

The remainder of the Referee's order is affirmed.
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Claimant’s attorney is hereby granted as a reasonable 
attorney's fee for his services at Board reviev/ a suri oqua.l 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 
$3,000. j

February 8, 1980SAIF CLAIM NO. PA 564720
SYBIL A. AIKEN, CLAIMANT !

'Gatti, Ward & Gatti, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to her low back 
on August 29 , 19-56. Claimant had two back surgeries after 
this injury. Her claim was initially closed by an order, 
dated August 30, 1963, which granted her an aggregate of 80% 
loss of function of an ainrJ, for unscheduled disability. 
Claimant's aggravation rights have expired.

Claimant requested own motion relief and the Board 
found conflicting medical evidence was present and referred 
the matter for hearing. aIhearing was held and the Referee 
concluded that claimant's condition had worsened since the 
last arrangement or award of compensation and that this 
worsening was the result of the spinal fusion which was 
required by claimant's 1956 industrial injuir^^. The Referee 
recommended the claim be reopened. The Board, by an Own 
Motion Order, dated September 28,. 1979 , remanded the claim 
to the State Accident Insurance Fund for acceptance and 
payment of compensation to>which claimant was entitled 
commencing on the date of the order and until closed pursuant 
to ORS 656.278. ^

j
On November 7, .1979 the Orthopaedic Consultants examined 

claimant and indicated that her condition was medically 
stationary and that the only changes present were those 
related to slow progression of degenerative arthritic changes 
unrelated to the original injury. They opined the total 
loss of function from the original injury, as well as it 
existed today, would be in!the severe range with respect to 
the lumbosacral spine and they noted that claimant had 
previously been given a permanent partial disability in that 
range. Their final diagnosis was spondylolisthesis L4-5 and 
L5-S1, status post-operatiye total decompressive laminectoiriy 
L4-5 (1957), lumbar fusion. L4 to sac.rum (1961), and repeat
fusion L4-5 for pseudoarthrosis (1962), and lumbar spondylosis 
LI, -L2 and L3. I
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On December 10, 1979, the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on January 17,
1980, recommended that claimant be granted additional temporary 
total disability from September 28, 1979 through November 7, 
1979 and no further amount of permanent partial disability.
The Board concurs with this recommendation.

ORDER

Claimant is hereby granted compensation for temporary 
total disability from September 28, 1979 through November .7, 
1979, less time worked. The record indicates that this 
award has already been paid to' claimant.

Claimant's attorney has already been awarded a reasonable 
attorney's fee by the Own Motion Order of September 28,
1979.

February 8, 1980

dated
for tem- 
48° for 10% 
February

CLAIM NO. YC 437109

NANCY L. ALLEN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order Denying Own Motion Relief

Claimant, by and through her attorney, on January 15, 
1980, requested the Board exercise its own motion jurisdic-
tion to reopen her claim. A Detornilnation Order,
September 14, 1976, awarded claimant compensation 
porary total disability and.compensation equal to 
unscheduled disability for her low back injury of 
27, 1973. This was amended by a Determination Order, dated 
September 29, 1976, which granted her compensation equal to 
48° for 15% unscheduled disability for her low back injury.

On November 7, 1979, claimant was referred for a voca
tional rehabilitation program. A note on the bottom of this 
letter advised the insurer: "Reimbursable temporary total
disability will be authorized when worker is enrolled and 
actively participating in an approved rehabilitation pro
gram, per notice to follow".

On December 31, 1979, a vocational coordinator advised 
claimant that vocational rehabilitation could not authorize 
time loss while she was in training, because her injury was 
prior to January 1, 1974.

#
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Claimant, in her request, asked the Board to grant her 
compensation for temporary total disability during the time 
she was in the vocational rehabilitation program and to 
determine that the iricitter subsequent to vocational rehabil
itation should be submitted to Closing and Evaluation for a 
new Determination Order.

-• The Board, after thoroucjly considering claimant's 
request, denies it. The |Board finds this matter does not 
fall under its own motion jurisdiction. The Board feels 
claimant's remedy it to request a hearing on the issues set 
forth in her request. 1

ORDER 1
i

Claimant's request for 
denied. I ov;n motion relief is herebv

February 8, 1980WCB CASE NO. 78-7786

JOSEPH A. ANDERSON, CLAIMANT 
Welch, Bruun & Green,_Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by thd SAIF

Reviewed by Board Members Wilson and McCallister.
ISSUE ON REVIEIV !

The State Accident insurance Fund (Fund) seeks Board 

review of the Referee's order which granted claimant an 
additional award of compensation equal to 48° for IS'c unsched
uled disability and compensation equal to 22.5° for 15% loss 
of use of his left leg. The Fund contends these two awards 
are in error. • i

FACTS I
Claimant a 44-ycat:-old service station attendant, 

sustained a compensable injury to his low back on November 
4, 1976 when he slipped and fell off of a ladder, landing on 
his tailbone. This injury was diagnosed as a severe low 
back strain and fracture of the. distal sacral segment.
Claimant returned to work^ on Januarv 5, 1977.

I

A Determination Order, dated Hcsrch 31, J.977, awarded claimant compensation forj temporary total disability only.
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In September 1977, Dr. Richard James in'dicated claimant 
had had an injury to his low back in 1968.' Claimant complained 
of low back pain.and left ley pain after' his 1976 slip and 
fail. Claimant had had no surgery on his back after the 1968 
injury. Dr. James compared the myelograms done in June 1977 
and September 1977 and felt the SI nerve root was still 
somewhat "amputated". His diagnosis was: "Left lower extrem
ity radiculities and nerve root irritation, with some element 
of mechanical low back pain. Suspect some psychophysiologic 
musculoskeletal reaction in this individual as well". Dr.- 
James stated that in June 1977 Dr. Dunn had performed an 
extensive foraminotomy and laminectomy.

Claimant was hospitalized ' in January 1978 for extreme 
low back pain which radiated down his left leg.

Dr. Howard Ferguson, on June 1, 1978 reported claimant 
had squatted down and as he tried to get up, heard something 
in his back snap and had extreme pain. He diagnosed "an 
acute lumbar spinal musculature and tendon strain on the 
left". Further conservative care followed.

On August 14, 1978 the Ortliopaedic Consultants reported 
that in June 1978 claimant said his left leg gave away and 
he fell. He complained of back pain and pain down both legs.
The Orthopaedic Consultants diagnosed: chronic lumbosacral 
sprain, status post-operative laminotomy-discectomy L4-5 and 
L5-S1 with left radiculopathy, prostatitis, (probably not 
related to his injury,) and functional overlay. They opined 
that claimant's condition was medically stationary and that 
he needed a job change. They felt the loss of function of 
claimant's back due to this injury was mildly moderate.

A Second Determination Order, dated September 26, 1978, 
awarded claimant additional compensation for temporary total 
disability and compensation equal to 64° for 20% unscheduled 
disability for his back injury.

In October 1978 claimant was enrolled in an approved 
rehabilitation program. He was attending community college 
classes on blueprint reading and mathematics. He completed 
the program on February 23, 1979.

A Third Determination Order, dated March 29, 1979, 
awarded claimant additional compensation for temporary total 
disability for the period he was in the above program.

Claimant was rehospitalized in April 1979 by Dr. Ferguson, 
who diagnosed acute lumbar spinal muscular and tendon strain 
and spondylolysis on the right side at L5.

Dr. Michael Narus, in April 1979, indicated claimant's 
left lower extremity had a collapsing give-way functional 
weakness in all of the muscle groups. He diagnosed chronic 
low back pain and marked functional overlay.
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Claimant, in May 1979, began an on-the-job training 
program learning spray painting and welding.

At the hearing claimant testified that he was off work 
eight months after his 1968 injury, but recovered without 
any difficulties. He said he had i:)ecome a certified welder 
through .the vocational rehabilitation program after that 
injury. He said he has worked in mills, as a commercial fisherman, choker setter!, jackhammer operator, service 
station attendant, automotive mechanic, carpenter's helper 
and painter. Claimant stated he found the on-the-job training 
program himself and is learning spray painting and welding, 
but had done only spray painting, which included the prepar
atory grinding. He said at this job he was not required to 
lift over 10 pounds nor do excessive bending or stooping.
He stated he could not reach over to pick up objects from 
the floor and has to boost himself with his hands on his 
thighs to rise from a squat.

iClaimant's wife testified that he is extremely tired 
when he comes home from work, limps badly, complains of back and leg pain and retires' early three out of five nights on 
the days he works. j

more
Films were introduced which show claimant at work doing 
than he testified to.
The Referee noted the films led him to believe claimani: 

was exaggerating his limitations. The Referee concluded 
that based on the give-way weakness in claimant's left leg, 
the loss of sensation and occasional severe pain, he was 
entitled to an award of compensation equal to 22.5° for 15% loss of the left leg. !

i
The Referee found claimant had sustained a greater loss 

of wage earning capacity' than he had been awarded and granted 
claimant additional compensation equal to 48° for 15% unsched
uled disability for his low back injury.
BOARD ON DE NOVO REVIEW

The Board, after del novo review, disagrees with the 
Referee’s findings. Thej Board finds no medical evidence of 
any impairment of,the left leg. Dr. Narus does find a give
way weakness in the muscles of the leg, but does not indicate 
if this results in any impairment. The other doctors only report what claimant hasj told them and, as noted by the 
Referee, claimant's testimony is not entirely credible. 
Therefore, the Bocird would reverse the Referee's award for 
the left leg in its entirety.
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Further, based on the medical evidence and the testimony 
and other factors, such as claimant’s age, education, other 
training or work experiences, etc., the Board concludes the 
Referee's award for unscheduled disability is too high and 
would modify it to 80° for 25% unscheduled disability for 
claimant's low back injury.
ORDER

The Referee's order, dated July 11, 1979, is modified.
That portion of the Referee's ' order which granted 

claimant compensation equal to 22.5° for 15% for loss of his 
left leg is reversed.

pcftioii, Of tlie Referee's order which granted
claimant compensation equal to 112° for 35% unscheduled 
disability for his low back injury is modified and claimant 
is hereby granted an award of compensation equal to 80° for 
25% unscheduled disability for his low back injury. This is 
in lieu of any previous awards for unscheduled disability 
for claimant's low back injury.

The remainder of the Referee's order is affirmed.

February 8, 1980SAIF CLAIM NO. A 593543
JERRY J. BOWEN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On December 10, 1979 claimant requested his claim be 
reopened under the Board's own motion jurisdiction. Claim
ant had sustained an injury to his right forearm on November 
26, 1956. His claim was initially closed by a Determination 
Order, dated October 1, 1957, which awarded claimant compen
sation for temporary total disability and compensation equal 
to 79-1/5° for 60% loss function of the right arm. Claim
ant's aggravation rights have expired.

On November 6, 1979 Dr. John Erkkila removed a four- 
hole plate and screws from claimant's right forearm and 
irrigated and debribed and removed metallic corrosion 
debris from the right forearm. Claimant indicated that the 
steel plate was put in the right forearm and his work caused 
the screws to loosen resulting in an abscess. Dr. Erkkila 
felt that claimant's current condition, which required 
surgery on the right forearm was a continuation of the 
injury occurring in 1956.
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m
claimant, in May 1979, becjan an on-the-job training 

program learning spray painting and welding.
I ' y

At the hearing claimant testified that he was off work 
eight months after his 1968 injury, but recovered without 
any difficulties. He said he' had become a certified welder 
through the vocational rehabilitation program after that 
injury. He said he has 'worked in mills, as a commercial fisherman, choker setter! jackhammer operator, service 
station attendant, automotive mechanic, carpenter's helper 
and painter. Claimant stated he found the on-the-job training 
program himself and is learning spray painting and welding, 
but had done only spray painting, which included the prepar
atory grinding. He said at this job he was not required to 
lift over 10 pounds nor do excessive bending or stooping.
He stated he could not reach over to pick up objects from 
the floor 'and has.to boost himself with his hands on his 
thighs to rise from a squat.

Claimant's wife testified that he is extremely tired 
when he comes home from work, limps badly, complains of back 
and leg pain and retiresjearly three out of five nights on 
the days he works. i

Films were introduced which show claimant at work doing 
more than he testified to.

I
The Referee noted the films led him to believe claimanu 

was exaggerating his limitations. The Referee concluded 
that based on the give-way. weakness in claimant's left leg, 
the loss of sensation and occasional severe pain, he was 
entitled to an award of compensation equal to 22.5° for 15% 
loss of the left leg. j

IThe Referee•found claimant had sustained a greater loss of wage earning capacity|than he had been awarded and granted 
claimant additional compensation equal to 48° for 15% unscheduled disability for his low back inj.ury.
BOARD ON DE NOVO REVIEW j

I
The Board, after de ' novo .review, disagrees with the 

Referee's findings. The|Board finds no medical evidence of 
any impairment of the left leg. Dr. Marus does find a give- 
way weakness in the muscles of the leg, but does not indicai:e 
if this results in any'impairment. The other doctors only 
report what claimant hasjtold them and, as noted by the 
Referee, claimant's testimony is not entirely credible. 
Therefore, the Board wou.ld reverse the Referee's award-for 
the left leg in its entirety.
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FUrthOF, bS§Sd 'Medical cvic3ence and the testimony
and other factors, such as claimant's age, education, other 
training or work experiences, etc., the Board concludes the 
Referee's award for unscheduled disability is too high and 
would modify it to 80° for 25% unscheduled disability for 
claimant's low back injury.
ORDER

The Referee's order, dated July 11, 1979, is modified.
That portion of the Referee's order which granted 

claimant compensation equal to 22.5° for 15% for loss of his 
left leg is reversed.

That portion, of the Referee's order whicii granted 
claimant compensation equal to 112° for 35% unscheduled 
disability for his low back injury is modified and claimant 
is hereby granted an award of compensation equal to 80° for 
25% unscheduled disability for his low back injury. This isin lieu of any previous awards for unscheduled disability 
for claimant's low back injury.

The remainder of the Referee's order is affirmed.

February 8, 1980SAIF CLAIM NO. A 593543
JERRY J. BOWEN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On December 10, 1979 claimant requested his claim be 
reopened under the Board's own motion jurisdiction. Claim
ant had sustained an injury to his right forearm on November 
26, 1956. His claim was initially closed by a Determination 
Order, dated October 1, 1957, which awarded claimant compen
sation for temporary total disability and compensation equal 
to 79-1/5° for 60% loss function of the right arm. Claim
ant's aggravation rights have expired.

On November 6, 1979 Dr. John Erkkila removed a four- 
hole plate and screws from claimant's right forearm and 
irrigated and debribed and removed metallic corrosion 
debris from the right forearm. Claimant indicated that the 
steel plate was put in the right forearm and his work caused 
the screws to loosen resulting in an abscess. Dr. Erkkila 
felt that claimant's current condition, which required 
surgery on the right forearm was a continuation of the 
injury occurring in 1956.
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Claimant stated he returned to v/ork on December 10,
1979 and that he had lost: 23 days from v/ork. Dr. Erkkila 
warned the claimant that'a severe tv/istiny injury or severe
blow to the arm could cause claimant further difficulties.

I
On January 29, 1980 jthe State Accident Insurance Fund 

advised the Board that it would not oppose an Ov/n Motion 
Order reopeniny the claim for the surgery and the time loss.

The Board, after thoroughly considering the evidence 
before it, finds it sufficient to v/arraht a reopening of 
claimant's claim at this Itime. The Board concludes that the 
claim for the November 26, 1956 should be reopened as of the 
date claimant was hospitalized for the surgery by Dr. Erkkila 
and until his claim is again closed pursuant to the provi
sions of ORS 656.278. I

IT IS SO ORDERED.

WCB CASE NO. 79-87 February 8, 1980

JAMES A BRENNAN, CLAIMANT 
Pozzi, Wilson, Atchison, iKahn 

& O’Leary, Claimant's Attys.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys.

Request for Review by Employer

Reviewed by Board Members V.-ilson and McCallister.

ISSUE ON REVIEW | _

The employer seeks Board review of the Referee's order 
which granted claimant compensation for temporary total 
disability from October 4t 1977 through April 11, 1978 and 
compensation equal ,to 16°' for 5% unscheduled disability.
FACTS ^

Claimant, a 19-year-pld mechanic, sustained a compensable 
injury to his back on April 8, 1977 while lifting a counter
weight to open a door. Dr. R. Atcheson diagnosed muscle
spasm of the back. X-rays were negative for any defects.

1 . ■ .
On June 14, 1977, Dr! John Harris indicated claimant 

still complained of intermittent pains and muscle spasms in 
his low back aggravated by bending, stooping, lifting and 
prolonged standing. The diagnosis was lun-ibosacral sprain.
Dr. Harris felt claimant would be able to return to his 
previous job within a month and did not anticipate any 
permanent disability as a'result of this injury.
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On.September 6, 1977, Dr. Mary McVay stated claimant's 
condition was medically stationary and no further treatment 
was recommended. Dr. McVay found no objective evidence of 
lumbosacral strain or impairment. It was her opinion claimant 
was employable in his usual occupation.

On October 6, 1977, Dr. Richard 
seen claimant on August 16, 1977 and

Davis indicated he had 
had sent him to Dr.

Duckler to get his opinion on whether claimant would be 
benefited by a back brace and to have him referred to a phy- 
siafrist. Dr. Davis reported claimant indicated he felt 
better, but still had low back pain. He did agree with Dr.

.McVay's assessment of claimant.
A Determination Order, dated January 9, 1978, awarded 

claimant compensation for temporary total' disability from 
April 8, 1977 through July 20, 1977 and from August 2, 1977 
through October 3, 1977.

On June 5, 1978, Dr. Lawrence Duckler stated he had 
seen claimant on September 15, 1977. Claimant had a severe 
lumbosacral strain. He referred claimant to Dr. Gerhardt, a 
physiatrist . Dr., Duckler had last seen claimant on April 
11, 1978 and suggested he return to his regular work. On 
July 18, 1978, Dr. Duckler stated Dr. Davis had transferred 
claimant's case to him and he was the treating physician.
Dr. Duckler did not find claimant was medically stationary 
until April 11, 1978.

At the hearing, claimant testified that his activities 
are limited somewhat by the constant dull ache and pain in 
his low back. He stated it is increased by repetitive bending, 
standing or sitting. He says he can lift up to 50 pounds 
and has no problems' with walking or squatting. Claimant 
currently resides in Tempe, Arizona and drove to Portland by 
himself without difficulties arising from this drive.

The Referee found no objective evidence of permanent 
partial disability, but found claimant's pain was disabling. 
Therefore, the Referee granted claimant compensation equal 
to 16° for 5% unscheduled disability for his April 8, 1977 
low back injury.

Further, the Referee found claimant was entitled to 
compensation from October 3, 1977 to April 11, 1978. The 
Referee found claimant was not released by a treating or 
attending physician until April 11, 1978 and entitled to his 
additional temporary total disability.

m
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# The Board, a l:ter de novo review, modifies the Referee's 
The Board cannot ^ind any evidence in this case 

which indicates claimant's pain is disabling. Therefore, 
the Board finds claimant is not entitled to any award of 
unscheduled disability. The Board would affirm the remainder 
of the Referee's order.

BOARD ON DE NOVO REVII^V^ ;

ORDER
The Referee's order,! dated July 17, 1979 , is modified.

That portion of the jReferee's order which granted 
claimant compensation equal to 16° for 5% unscheduled disabil 
ity for his low back injury is reversed.

The remainder of the Referee’s order is affirmed.

WCB CASE NO. 78-2624 February 8, 1980
MARJORIE BROUGHER, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys.
Cavanaugh & Pearce, Employer's Attys.
Order Denying Motion To Augment

I

On January 2, 1980, jthe employer moved that the Board 
augment the record in the above entitled matter. The em
ployer stated it had a report relating to claimant's psy
chological problems which was an issue on appeal. It stated 
this report was not available at the time of the hearing and 
represented new evidence ^relating to this claim. Claimant opposed this motion. i

)

The Board, after thoroughly considering this motion, 
denies it. The evidence 'the employer seeks to have added to 
the record was not before the Referee and, therefore, cannot 
be properly considered by. the Board on de novo review.

» . ' jORDER
’The motion to augment is hereby denied and the Board 

will proceed to review this case.
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February 8, 1980

RICHARD C. CHILDRESS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

CLAIM NO. C 383397

Claimant sustained a compensable injury to his left 
knee on July 18, 1972. The claim was originally closed by a 
Determination Order, dated November 7, 1973. Claimant's 
aggravation rights have expired.

On November 15, 1979, Dr. Robert E. Manley reported 
claimant had continuing difficulty with his left knee and 
dislocation of the patella tendon. Claimant indicated he
W33 having more pain in the knee area and that thQ patQllartendon seemed to be dislocating. He stated he had diffi
culty walking and his knee was giving way. Dr. Manley 
scheduled claimant for an arthrotomy of the joint as needed. 
The arthroscopy revealed a post-operative patellectomy and' 
chondromalacia left knee. Dr. Manley felt that no further 
surgical procedures should be done without discussing the 
matter with claimant as it was felt claimant would need a 
Trillot procedure with lateral retinacular release and 
possibly prolonged immobilization and rehabilitation as a 
result.

The State Accident•Insurance Fund, on January 14, 1980, 
referred this matter to the Board for its consideration. It 
advised the Board that it would not oppose an Own Motion 
Order reopening this claim for claimant's recent surgery.

The Board, after giving consideration to the medical 
reports in this file and reviewing the past medical reports, 
concludes the claim should be reopened as of the date claimant 
was hospitalized for the arthroscopy, November 15, 1979, and 
until his claim is again closed pursuant to the provisions 
of ORS 656.278. ' .

II IS SO ORDERED.

m
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SAIF CLAIM iNO. ZC 251934
t

JAMES D. COLLIER, . CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination I

Claimant sustained a jcompensable inj 
on June 23, 1970 .' His claim was initial! 
Determination Order, dated! March 29, 19 73 
claimant compensation for jtemporary total 
compensation equal to 97.5j° for 65% loss 
Claimant's aggravation rights'have expire 
dated January 16 , 1974 , gr^anted. claimant 
for his left leg disability. A Determina 
August 24, 1976, awarded claimant additio 
for temporary total disabib,ity.

February 8, 1980

ury to his left leg 
y closed by a 
, which awarded 
disability and 

of the left leg. 
d. A stipulation, 
an additional 20° 
tion Order, dated 
nal compensation

In October 1978, Dr. |Stanley James indicated claimant 
walked with a limp on the 'left and continued with a foot 
drop on the left. He found there had been a progression of 
the degenerative -changes in the left knee. Claimant had 
returned to heavy construction work. Dr. vTames felt claim
ant would, at some time, seek a sedentary type of occupa
tion.

Claimant also was seen by Dr. Embick who felt claim
ant's continuing problems jof recurrent pain and swelling of 
the left leg were due to claimant's original injury.

-The Board, by an Own Motion Order, dated July 6, 1979, 
amended -on January 15, 1980, reopened the claim effective 
May 2, 1979, - . |

• Dr., James, .in August |1979 , indicated a tomogram re
vealed multiple well-defin'ed ossified fragments involving 
the anterior aspect of the medial tibial plateau which 
appeared to be of longstan'ding. He did not feel claimant 
would be capable of returning to work in construction and 
would probably have to seek other forms of employment.

{
On October 3, 1979, Dr. James stated claimant had an 

extreme degree of traumatic arthritis in his left knee and • 
would require a completely|sedentary type of job with min
imal weight bearing and walking and certainly avoiding any 
rough, uneven ground, squatting, lifting, or climbing. On 
November 7, 1979,'Dr. James indicated claimant's condition 
was medically stationary. -He felt claimant might eventually 
need additional surgery. j

On Decenber 12, 1979,j the Fund requested a determination of claimant's current!disability. 'The Evaluation 
Division of the Workers' Compensation Department, on January 
23, 1980, recommended claimant be granted additional compen
sation for temporary total'disability from May, 2, 1979 
through December 12, 1979. _7Q3_



The Board concurs with this recommendation, but also 
finds claimant is entitled to an increased award of perman
ent partial disability. Based on the reports of the doc
tors, which indicate claimant has lost more function of his 
leg since his last award or arrangement of compensation, the 
Board finds claimant is entitled to additional compensation 
equal to 10“ for 6-2/3% loss of his left leg,

ORDER
Claimant is hereby granted compensation for temporary 

total disability from May 2, 1979 through December 12, 1979, 
less time worked, and compensation equal to 10“ for 6-2/3% 
loss of the left leg. ' These awards are in addition to any 
'previous awards claimant has been granted.

February 8, 1980. CLAIM NO. 168-008
STUART J. DAVIS, CLAIMANT 
Malagon & Yates,' Claimant's Attys.
J.W. McQracken, Employer's Atty. 
Own Motion Order

On December 12, 1979, claimant, by and through his 
attorney, requested the Board to exercise its own motion 
jurisdiction and reopen his claim for an injury to his left 
leg on April 22, 1968. Claimant's claim was initially closed 
by a Determination Order, dated June 6, 1969, which awarded 
claimant compensation for temporary total disability and 
compensation equal to 20% loss of the left foot. A Second 
Determination Order, dated September 20, 1973, granted no 
additional compensation. Claimant's aggravation rights have 
expired. Attached to this request was a report from Dr. 
Robert Larson, dated November 13, 1979. Dr. Larson indi
cated claimant was having enough disability' to warrant a 
fusion of the left ankle. He related this to claimant's 
original injury.

On December 17, 1979, the Board informed Weyerhaeuser 
Company of claimant's request and asked it to advise the 
Board of its position. On January 14, 1980, Weyerhaeuser 
Company advised the Board'claimant had had his left ankle 
fused on December 13, 1979 and it would not oppose an Own 
Motion Order reopening the claim.

The Board, after thoroughly reviewing all the evidence, 
finds it is sufficient to reopen claimant's claim under its 
own motion jurisdiction effective December 13, 1979 for 
payment of compensation and other benefits as provided by 
law until closed under ORS 656.278.
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m Claimant's claim is hereby remanded-to Weyerhaeuser 
Company for acceptance ofjpayment of compensation and other 
benefits as provided by law from December 13, 1979 until 
closed pursuant to ORS 656.278,

. Claimant’s attorney is hereby, granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compen
sation for'temporary total disability granted by this order, 
payable'out of said compensation as paid, not to exceed
$750.. '

ORDER 1

WCB CASE NO. 
WCB CASE NO.

78-9859
78-9860

February 8, 1980

ALLEN EARLE, CLAIMANT I
A.J. Morris, Claimant’s Atty.
SAIF, Legal Services, Defense Atty. 
Order of Dismissal- >■

.An order .approving a. stipulation was entered in the 
above matter on December 10, 1979. On December 12, 1979, 
the State -Accident -Insurance Fund (Fund) requested that the 
Referee reconsider that portion of the order which provided 
for an attorney's fee separate from the compensation awarded, 
The Referee, on January 4', 1980, issued an order denying the 
motion,for reconsideration and did not stay the first order.

; The Fund, on January;14, 1980, requested Board review 
of this case. . | .

Claimant moved for an order of dismissal on January 16, 
1980 on the grounds that the Fund's request for Board review 
was not timely. • |

The. Board, after thoroughly considering this issue, 
concurs with claimant that the Fund's request was not timely 
filed and would grant thejmotion.

ORDER , '
IT IS HEREBY ORDEREDithat the State Accident Insurance 

Fund’s request for Board review in this case is dismissed.
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CLAIM NO. 315-172-72

DALE L. FLEMING, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

February 8, 1980

Claimant sustained a compensable injury to his low back 
on November 16, 1972. His claim was originally closed by a 
Determination Order, dated SeptemlDer 19, 1973, which granted 
claimant compensation lor temporary total disability, tempor
ary partial diSciisi] ity , and compensation equal to 32° lor 
10% unscheduled disability lor his low back injury. Claim
ant's aggravation rights have expired.

Claimant returned to work and developed back pain. The 
claim was reopened on August 18, 1978 and closed on January 
29 , 1976 by a Deter ruination Order wliicii av;ardGd claimant 
compensation for temporary total disability and compensation 
equal to 32° lor 10% 'unscheduled disability lor his low back 
injury.

The claim was again voluntarily reopened on Hay 29,
1979 because of claimant's continuing low back pain. A 
myelogram done on June 4, 1979 was normal.

On November 18, 1979, Dr. Donald T. Smith indicated 
claimant was disabled from physical work due to his emphy
sema and abdominal obesity, but not due to back complaints 
or as the direct result of claimant's working injuries. He 
felt claimant's back condition was stationary.

On December 31, 1979, Dr. Gary Franklin stated he did 
not feel claimant's disability in regards to his low back 
would exceed the 20% he had been awarded in the past. He 
released claimant from his care at that time.

m

On Decenber 20, 1979, the Fund requested a determina
tion 0.1 claimant's current disability. The Evaluation 
Division of the VJorkers' Compensation Department, on Janua 
18 , 19 80, recommended claimant be giranted additional com
pensation for temporary total disability from May 30, 1979 
through Decembe.r 31, 1979.

The Boa.rd concurs.

ORDEl^
Claimant is hereby granted compensation for temporary 

total disability from Hay 30, 1979 through Decenber 31,
19 79, less time w'orked. The record indicates that most of 
this award has already been paid to claimant.
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WCB CASE NO. 79-1837 February 8, 1980
® LEE R. FORSYTHE,-claimant!

Flaxel, Todd & Nylander, |
Claimant's Attys. i

Paul Roess, Employer's Atty.
Amended Order On Review I1

On January 31, 1980,.the Board issued an Order on 
Review in the above entitled matter. The Board's order, on 
page three, in the secondiparagraph of the de novo review 
section, stated: '

"As to the issue of the eyeglasses and attorney's 
fee, the. Board would ! also - affi rm the Referee’s 
order. The Fund is responsible to provide pros
thetic devices, such I as eyeglasses. Since this 
was denied by the Fund and claimant's attorney 
prevailed in having the denial set aside, he is 
entitled to a fee.'! j

Claimant waived appealing the denial of May 26, 1978 
for his broken eyeglassesjat the time of the hearing. There
fore, the Board amends its order by deleting the above 
quoted portion of its order since this issue was not correctly 
before the Referee or thejBoard. Further, the Board would 
modify the Referee's order in accordance with the above 
decision.

ORDERI *
I

The Board's Order on;Review, dated January 31, 1980, is 
amended by deleting the third paragraph on page four.
Further, that portion of the order which granted claimant's 
•attorney an attorney's fee of $250 is reversed.

The Referee's order, Idated August 10, 1979, is modified. 
That portion of the Referee’s order which ordered the State 
Accident Insurance Fund to reimburse claimant for his glasses 
and granted an attorney's ifee of $200 is reversed.

I
The Determination Ordjers, dated July 27, 19 78, December 

7, 1978 and December 28, 1978, are affirmed in all respects.
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February 8, 1980
EDWARD J. HECK, CLAIMANT
Starr & Vinson, Claimant's Attys.
Luvaas, Cobb, Richards & Fraser, 
Employer's Attys.

Order Denying Motion For Reconsideration

WCB CASE NO. 79-871

On January 17, 1980, the Board issued an Order on 
Review which reversed the Referee's award of compensation 
equal to 32° for 10% unscheduled disability for claimant's 
low back injury. The Board concluded that the evidence in 
this case did not establish that claimant had sustained any 
;loss of wage earning capacity.

On January 28, 1980, claimant requested the Board 
reconsider its order and issue a new order. Claimant con
tended the Board had not correctly applied legal principles 
in reaching its decision.

The Board, after thoroughly reviewing claimant's motion 
and the facts and evidence in this case, denies his motion. 
The Board's application of legal principles in this case was 
correct. The Order on Review is consistent with the legal 
principles and the facts in evidence in this case.

ORDER

Claimant's motion for reconsideration is denied. m

SAIF CLAIM NO. EODC 3607

LESTER JOHNSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

February 8, 1980

Claimant sustained a compensable injury to his left and 
right knees on March 13, 1970. Claimant's claim was first 
closed by a Determination Order, dated June 4, 1970. A 
Determination Order, dated January 27, 1972, granted claim
ant compensation for temporary total disability and compen
sation for permanent partial disability of 23° for partial 
loss of his right leg. A Determination Order, dated Septem
ber 27, 1974, granted claimant compensation equal to 52.5° 
for 30% loss of his left leg and compensation equal to 7.5° 
for 5% loss of his right leg. This is in addition to the 
prior award granted. This order also set forth that the 
original date which commenced claimant's aggravation period 
was January 27, 1972. Claimant's aggravation rights have 
expired.
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Claimant continued to have difficulty with his right 
leg. The Board, by an Own'Motion Order, dated April 4, 1979, 
reopened the claim effective March 6, 1979, the date surgery 
had been performed on thejleg. On March 6, 1979 Dr. George 
McNeill performed a tibial osteotomy. Claimant returned to 
work with his" employer 'on| July 16 , 1979'.'

i'On October 14, 1979 Dr. George McNeill found claimant’s 
condition was medically stationary. He reported that claim
ant was working full time!and that the pain that claimant 
had previously had had seemingly been eliminated.

On December 11, 1979.Dr. Theodore Pasquesi reported 
that claimant's conditioniwas stationary. He felt the 
osteotomy claimant underwent resulted in approximately 10% 
more impairment in the lower extremity than he had pre
viously been compensated for.

On January 10, 1980 the Fund requested a determination 
of claimant's current disability.' The Evaluation Division 
of the Workers' Compensation Department, on January 18,
1980, recommended that claimant be granted additional com
pensation for temporary total disability from March 6, 1979 
through July 16, 1979 andjthat he be granted no additional 
award for permanent partial disability.

The Board concurs with the recommendation of the Eval
uation Division regarding;the award of additional compen
sation for temporary total disability. , However, the Board 
disagrees with the recommendation of the Evaluation Division 
that claimant be granted ho additional award for permanent 
partial disability. Dr. Pasquesi, in his opinion, finds 
that claimant has a 10% impairment,of the right lower ex
tremity. Therefore, the Board feels that claimant is en
titled to additional compensation equal to 15° for 10% loss 
of the right leg.

1ORDERi

Claimant is heteby granted an additional award of 
compensation for temporary total disability from March 6, 
1979 through July 16, 1979 and granted an additional award 
of compensation equal to 15° for 10% loss of his right leg.
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February 8, 1980CLAIM NO. AJ53-109217
HAROLD L. JONES, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order ''

On January ?3, 1980, Employers Insurance of Wausau 
(Wausau) advised the Board claimant had undergone additional 
surgery on January 14 , 19 80, Claimant sustained a compen*- 
sable injury to his right upper extremity on February 23,
l?§§i ft Petejinination Qrder, dated October 29, 1974, awardedclaimant compensation for temporary total disability and 
compensation equal to 130.5° for 90% loss of the right arm. 
.This was amended by a Determination Order, dated December 
10, 1975, which indicated the award was for the loss of use 
of the right arm. Claimant's aggravation rights have ex
pired.

Claimant has undergone 50 operations on his right upper 
extremity. On January 16, 1980, Dr, Mary McVay indicated 
claimant had been hospitalized on January 13, 1980 and on; 
January 14, 1980 surgery was performed consisting of capsu- 
loplasties of the ring and little finger metacarpal phalan
geal joints.

The Board, after reviewing the documents submitted to 
it, concludes that the claim should be reopened with compen
sation for temporary total disability to commence on January 
13, 1980, the date claimant was admitted to the hospital for 
the surgery performed by Dr. McVay and other benefits until 
the claim is closed pursuant to the provisions of ORS 656,278.

IT IS SO ORDERED.

February 8, 1980CLAIM NO, 484704
CLARENCE LOVING, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Determination

Claimant sustained a compensable injury to his left leg 
on January 1,1934. The claim was initially closed by an 
order, dated February 15, 1935, which awarded claimant 
compensation equal to 8-4/5°. A second order, dated January 
2.8, 1936, awarded compensation equal to 35-1/5°. The total 
award was equal to 44° for 50% loss of the left leg.

-710-



m

On June 4, 1979, Dr. William Streitz performed a total 
left knee arthroplasty. Dr. Streitz related the need for 
this surgery to claimant's*original injury in 1934.

The claim was reopened by 
dated December 5, 1979. '

a Board's Ov/n Motion Order,

. Dr. Streitz, on January 4, 1980, indicated claimant's 
condition was medically stationary. Claimant felt his 
condition was improved by the surgery.

t
On January 14, 1980, the Fund requested a determination 

of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on January 29,
1980, recommended that claimant be granted compensation for 
temporary total disability! from June 4, 1979 through January 
4, 1980 and compensation equal to 50% loss of the leg in 
lieu of any and all prior awards, not in addition to.

The Board concurs in the recommendation with respect to 
compensation for temporaryl total disability. It finds that 
claimant's condition has not worsened and he received ade
quate compensation for his^ disability in 1935 and 1936 by 
the awards totalling 50%. 'Therefore, claimant is entitled 
to no additional compensation for permanent disability.

ORDER

Claimant- is hereby granted compensation for temporary 
total disability from June 4, 1979 through January 4, 1980, 
less time, worked.

WCB CASE NO. 8-4744 February 8, 1980

ROBERT MOOSE, CLAIMANT |
Taggart & Taggart, Claimant's Attys. 
Yturri, Rose & Burnham, Employer's Attys. 
Request for Review by Employer

Reviewed by Board Members Wilson and McCallister.
tISSUE on' REVIEW |
I

The employer seeks Board review of the Referee's order 
which set aside its denialiof claimant's left shoulder 
condition. The employer contends this was incorrect.
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FACTS

Claimant, a 49-yGar-olc3 frozen food worker, slipped and
fell on r^brUSry 33, 197G injuring his left leg and right 
shoulder. This injury was accepted.

Claimant, on February 11, 1976, had gone to the hospital 
complaining of pain in his right arm, extending into his 
right chest, shoulder, and neck of two weeks' duration-.
This was diagnosed as epicondylitis.

Dr. N. Gregory, on February 24, 1976, reported claimant 
had pain in his left leg, right hip, right shoulder, neck 
and groin. Claimant told the doctor he had fallen at work 
'and rolled onto his right shoulder and somincrsaulted. The 
diagnosis_was "muscle/ligamentons strain, cervical area, 
abrasion left lower leg”.

On October 19, 1976 claimant injured a finger on his 
right hand. He was treated by Dr. A. M. Tanaka. Claimant 
eventually had surgery on the finger, but no mention of a 
left shoulder condition was made until March 1977 when 
claimant complained of left shoulder pain to Dr. Tanaka.

Claimant was involved in a motorcycle accident in 
August 1977. He reported to the emergency room personnel he

had pain in the left shoulder, right jaw, left ankle and a 
laceration to the left leg below the knee.

In November 1977, Dr. N. Thrasher reported claimant 
complained severely of left shoulder pain. He diagnosed a 
probable rotator cuff tear and tenosynovitis of the long 
head of the biceps tendon.

In March 1978, Or. Thrasher hospitalized claimant who 
still complained of left shoulder pain and restricted motion 
of the shoulder. Dr. Thrasher stated this dated from last 
August or September 1977 when the shoulder became painful in 
association with his work. Claimant underwent surgery on .
March 22, 1978. Dr. Thrasher's diagnosis after the operation 
was bicepital groove tenosynovitis and chronic subdeltoid 
bursitis of the left shoulder which he related to claimant's 
February 23, 1976 injury.

In May 1978, Dr. Thrasher indicated he had been, treating 
claimant since April 1976 for left shoulder problems. Also, 
in May 1978, Dr. Michael O'B.rien stated claimant had complained 
of both left and right shoulder pain when he had first seen 
claimant in February 1976.

t

On June 2, 1978 the employer denied claimant's 
for his left shoulder condition.
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At the hearing claimant test!tied he had told the 
doctor in the hospital he had Cal.len on his left side and 
injured his left-shoulder which hurt immediately after the 
fall and progressively got worse. Claimant stated he had 
told the doctors he has seen that the'left shoulder condition 
arose from his injury at iwork. Claimant denied a motorcycle 
accident in 1977. Claimant and his wife testified that 
after his injury claimant's left s-houlder did bother him.

I
The Referee found the left shoulder condition was 

related to his industrial injury of February 23, 1976.

BOARD ON DE NOVO REVIEW j

The Board, after de novo review, reverses the Referee's" 
finding of the claimant's’ left shoulder condition being 
compensable. The medicab reports filled out immediately 
after the slip and fall do not indicate claimant sustained 
any injury to his left shoulder. Dr. Gregory indicates an

injury to the right shoulder. Claimant stated he had fallen 
forward and rolled onto his right shoulder. Dr. Gregory 
found i'ight trapezius muscle spasm and ordered treatment for 
the right shoulder. The first mention to any doctor, after 
his fall, by claimant of a left shoulder problem was in 
March 1977. Claimant's testimony also has inconsistencies 
in it. He denies any motorcycle accident. Based on the 
history of injury in the initial medical reports, the subse
quent medical reports, opinions of the doctors and the 
testimony, the Board finds claimant failed to meet his 
burden of proof. Therefore, the Board finds claimant's left 
shoulder condition is notj related to his Februai'y 23, 1976 
injury and reverses the Referee's finding.

ORDER

The Referee's order. dated September 7, 1979, is reversed.

The employer's denial of dune 2, 1978 is approved.
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February 8, I960

NATHAN S. RANDALL, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Own Motion Order

SAIF CLAIM NO. KA 963813

Claimant suffered a compensable injury to his left leg 
as a result of a logging accident on November 9, 1962. The 
claim was initially closed by an order, dated October 21,
1966, which granted compensation for 50% loss of the left 
leg. Claimant’s claim subsequently has been reopened and 
closed resulting in claimant receiving a total award of 
.compensation equal to 75% loss of the left leg. Claimant's 
aggravation rights have expired. Claimant continued to have 
recurring cellulitis of the left .leg related to the original 
injury.

Dr. W, Courogen reported that claimant was hospitalized 
from October 4, 1979 through October 6, 1979 for recurrent 
cellulitis of the left.leg. Claimant was again hospitalized 
for this condition from November 6, 1979 through November 
12 , 19 79 .

In late October 1979, claimant wrote the Fund requesting 
that he be compensated for time he had missed from work 
because of cellulitis of his left leg. He indicated he had 
been off work from September 11 through 13, September 17 
through September 21, and from October 8 through October 12, 
1979 because of the cellulitis condition in his left leg.
He indicated he had returned to work on October 15, 1979.

Dr. Courogen released the claimant for regular work on 
December 17, 1979 indicating, however, that claimant was 
released for modified work for six hours a day. He found 
claimant's condition medically stationary as of December 17,
1979.

The State Accident Insurance Fund, on January 29, 1980, 
'indicated it did not oppose an Own Motion Order allowing 
time loss for the periods of September 11-13 and 17-21,
1979, October 4-12 and 17-19, 1979 and November 6 through 
December 16, 1979, in addition to the periods claimant was 
hospitalized from October 4 to October 6, 1979 and November 
to November 11, 1979.

The Board, after giving consideration to all the evidence 
in this case and reviewing the past medical history of 
claimant, concludes the claim should be reopened as of 
September 11, 1979 until his claim is again closed pursuant 
to the provisions of ORS 656.278.

#

IT IS SO ORDERED
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CLAIM NO., C604-13353 February 8, 1980
IARNOLD. R. REYNOLDS, CLAIMANT 

SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his right 
shoulder on February 16, 1972. His, claim was initially 
closed by a Determination Order, dated August 8, 1972, which 
awarded claimant compensation for temporary total disability 
only. Claimant's aggravation rights have expired. This 
claim was subsequently opened and closed four more times and 
one stipulation has beenentered. Claimant has been granted 
;a total award of compensation for■his fight shoulder injury 
^ual to 192° for 60% ;urischeduled disability.,

The Board ordered theiclaim reopened on August 15, 1979 
under its own motion jurisdiction. The Board found claim- 
ant's condition had worsened since his last arrangement, or . 
award of compensation and that this worsening was attri
butable to his 1972 industrial injury. The claim, was ordered 
reopened effective:April .1, 1979. ^

I ...

On October 31, 1979, Dr. Robert Berselli indicated 
claimant's condition was medically stationary as of April !,■
1979. He indicated claimant had an increase-'in'his -subjec- 
tive complaints, but the underlying objective .physical 
findings were unchanged.

On November 7, 1979, the Fund requested a. determination 
of claimant's current disability'. • The"'Evaluation Division - 
of the Workers' Compensation Department, on January 21,
1980, recommended claimantibe granted additional compensar 
tion for temporary total disability from April 1, 1979 
through October 30, 1979. j

The Board concurs.1

ORDER ... .......
• . I

Claimant is hereby granted compensation for temporary 
total disability from April 1, 1979 through October 30, 
1979, less time worked. The evidence in the file indicates 
claimant has already received this award.
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February 8, 1980WCB CASE NO. 78-7004
DOWN REYNOLDS, CLAIMANT 
Bloom, Ruben, Marandas, Berg, Sly 

& Barnett, Claimant's Attys,
Gearin, Landis & Aebi, Employer's Attys. 
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order which 
.approved the employers' denial. Claimant contends his fall 
and subsequent injuries resulted from the conditions of his 
employment.
FACTS

Clairrant, a 43-year-old security guard, alleges he sus
tained a compensable injury on August 13, 1978. Claimant in
dicated he had riden to the guard station in the back of a 
pick-up and he remembered swinging his leg over the tailgate 
to get out and then the next thing he remembered was regain
ing consciousness at the nurse's station.

The employer denied this claim on August 28, 1978.
Chart notes from the hospital indicate claimant had mul

tiple abrasions and contusions on his face, the knuckles of 
his right.hand were swollen and bruised and the left hand 
was swollen.

Dr. Clinton Faber, on August 29, 1978, stated he had 
been told claimant had been walking around a pick-up and just 
fell down after having a seizure. He hospitalized claimant 
because of his slightly elevated blood pressure and question
able history of seizures. Claimant denied any history-of sei
zures or black-outs. Dr. Faber diagnosed multiple abrasions' 
and contusion. Claimant told Dr. Faber all he remembered 
was standing up in the back of a pick-up, when it lurched 
forward and he fell over the side onto the pavement. Later, 
Dr. Faber was told claimant fell onto some rocks. Dr. Faber 
did not feel this fall had caused claimant's injuries, but
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a fall onto rocks of various 
caused these injuries. t

sl:<ips, perhaps, could have

In September 1978, claimant was hospitalised and he indi
cated that sJ.nce January 1978 he had had spells of dizziness 
and occasionally falling over after standing up. He also indi
cated he had tremors. The doctor indicated these were anxiety 
tremors and affected his |face, hands, arms and legs. Claimant 
also has hypertension, l]he records reflect claimant had be
gun having trouble with dizziness .in 1975.

Claimant's co-workeps testified that prior to his fall 
breathing was not normal.' All of them stated claimant had 
gotten off the truck and ifell over onto the pavement.

his

Mr. Garrett, a co-worker, .testified he saw claimant stand
ing and he started to shake, his hands were down by his side 
and shaking "real bad" and then claimant fell straight forward 
on the pavement.

The Referee found that claimant had not been able to sub
stantiate that there was 'any relationship, including that of 
location, between the nature of his employment and his fall.
The Referee found there was an abundance of medical information to 
account for claimant's fall on this basis of an idiopathic 
condition. Therefore, the Referee approved the employer's de
nial.

® board on DE novo REVIEW |

i'The Board, after de novo review, concurs with the Referee's 
conclusion. There is no evidence in this case relating claim
ant's "seizure" and his work, other than his presence on the 
employer's premises at the time it occurred. In order for an 
injury to be cOTipensable it must occur during the course of, and 
arise out of, the employment. Claimant's "seizure" occurred dur
ing the course of his employment, however, it did not arise out 
of his employment. No connection or linkage between the employ
ment and the conditi'ons of his employment and his seizure has been
established. ' 1

■ The Board finds and concludes there was no causal connec
tion between claimant's work and his fall and injury and that 
the applicable rule of law is that an unexplained or idiopathic 
fall to level pavement from a "seizure" is not compensable under 
the facts in this particular case. The preponderance of the 
evidence does not support!claimant's claim.

'• i
Further, claimant, in this case, was not placed in a

position of greater risk due to his employment. Claimant 
was standing on pavement when he fell. • There is no evidence 
his employment and standing on the pavement pdaced him in 
a position of greater rislc then would be the case in similar 
off-the-job circumstances.'
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Therefore, the Board would affirm the Referee's order
ORDER

The Referee's order, dated June 29, 1979, is affirmed,

SAIF CLAIM NO- KC 405304
■TONY H.‘ SMITH, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

February 8, 1980

m

Claimant sustained a compensable injury to his neck and 
right shoulder on October 24, 1972. His claim was origin
ally closed by a Determination Order, dated April 24, 1973, 
which awarded* claimant compensation for temporary total 
disability only. A stipulation, dated July 11, 1974, granted 
claimant compensation equal to 48® for 15% unscheduled 
disability for his injury.

c

Claimant continued to' have difficulty and on October 1, 
1975 underwent a decompression of the nerve root, C6-7 and 
C5-6 on the right with a foraminotomy. The claim was re
opened and then closed by a Determination Order, dated June 
18, 1976, which awarded claimant additional compensation for 
temporary total disability. This Determination Order was 
appealed and, after a hearing, claimant was granted compen
sation equal to 96° for 30% unscheduled disability for his 
right shoulder in lieu of the previous award.

-An Own Motion Order, dated February 26, 1979, found the 
Fund was only responsible for claimant's cervical condition. 
Drs. Emmons and Springer indicated claimant’s condition had 
worsened and he was in need of surgery in the shoulder and 
neck area. The claim was reopened the date claimant under
went this surgery.

Claimant underwent an anterior cervical discectomy at 
the C4-C5 and C5-C6 levels on April 25, 1979. Dr. Emmons 
indicated he would release claimant for work on October 1,
19 79.

On December 4, 1979, the Orthopaedic Consultants ex
amined claimant and indicated his condition was stationary. 
They felt claimant could perform light to medium physical 
employment. It was their opinion claimant had mildly- 
moderate impairment with respect to the cervical spine and 
right arm symtpoms.
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On January 2 , .19 80, | l;he PunJ requested a de‘:ermination 
of claimant's current disabilitv. j’he Evaluation Divjs.ion

I -•of the Workers' Compensation Department:, on January 21, 
1980, recommended claimant be qranted additional compensa
tion for temporary total idisabiiity from April 25, 1979 
through Decenlaer 4, 1979 .;

The Board concurs

; ORDER'

Claimant is hereby granted compensation for temporary 
total disability from April 25,. 1979 through December 4, 
•1979 , less time worked. d'ho record indicates that this 
compensation has alrecidy jbeen paid to claimant.

WCB CASE NO, 
WCB CASE NO.

79-6887
79-8070

February 8, 1980

WENDELL WELCOME, CLAIMANT 
Noreen Saltveit, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Denying Motion ^

j
The State Jiccident Insurance Fund requested Board 

review of the Referee’s order, dated December 28, 1979.
This request was dated January 25, 1980 and received by the' 
Board on January 28, I980I, a Monday. The appeal time ex
pired on Sunday, January 27, 1980, a non-judicial day. 
Therefore, since the appeal was filed in a timely manner, 
the Board would deny claimant's motion to dismiss, dated 
February 1, 1980. !

IT IS SO OJ^DERED.

m
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February 10, 1980

AHMAD NOOR KOJAH, CLAIMANT 
Malagon & Yates, Claimant's Attys'. 
Lang, Klein, Wolf,. Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer

WCB CASE NO. 78-5P5

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW * •

The employer and claimant both seek Board review of the
• Referee's order which' granted claimar.t an award of compensa
tion for temporary total disability from March 31, 197B 
through January 7, 1979 and credited the employer for those 
benefits paid through June 9 , 1978. The Referee funiher 
assessed an additional amount equal to 20% of the compensation 
payable to claimant in the period from June 10, 1976 through 
June 23, 1978 as a penalty and awarded claim.ant's attorney 
an attorney's fee.

The employer contends that the Referee erred in av/ardinq 
time loss from March .30 , 19 78' through .January 8, 1979.

Claimant's cross-request for Board review was dismissed 
as not being timely filed.

FACTS

Claimant, a 34-year-old mill worker, was struck by a 
large piece of board at work pn September 1, 1977. This 
injury was. diagnosed as a contusion of the lun±>ar spine and 
posterior thigh. Dr. William Robertson,' in September 1977, 
indicated that claimant continued to complain of pain in the 
low back'and in the left thigh. By Ocuober 1977 Dr. Robertson 
felt that claimant was either malingering or was hysterical.
He referred claimant to Dr. Ronald Lechnyr, a psychiatric 
social worker, for testing and additional.care.

Dr, Lechnyr began treating claimant with biofeedback 
therapy and exercises. He was advised by claimant's wife 
that claimant was from Afghanistan anu his people tended to 
remain in bed if they were ever ill. In January 1978, Dr.

Lechnyr reported that claimant continued to have, pain in his 
back. He reported there was some difficulty explaining to 
claimant what the treatment prescribed for him was and what 
claimant was supposed to do.

#

m
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On February 18, 1978!, the Ort:hcyjao:;ic Consu'l tants 
reported that clraiinant contiriuoc i:o eoii'.olain ot pain in thic 
niiddle back and pain in the leit kr,r;.a. 'i'hc.i.n diaynon.i.n v.-ae 
a contusion and spraiii oiTj the low ba-u-: and fur.ct.i.onai ovo'.rla‘ 
They did not feel that ciainiant ’ s condition was stationary 
and felt that he needed continuous encouragement with local 
heat, massage, supervised| exercises, and attention to the' 
cultural diflferences v;hi ch • c laiman t o.-.'nibi ted. T'hcy telt 
claimant would improve with further treatment. • -

On March 9, 19 78 , Dr. Lechnyr indicated he •'agreed with 
the Orthopaedic Cons ultan'ts' report. He-fe].t that claimant' 
was making so.me progress although it was slcwu

On March 30 , 1978, Dr. I,echnyr ;:oported that clai.mant 
stated he continued to have pcuin in the shoulder, n.eck and 
low back. Dr. Lechnyr also reported ft.at claimant was 
making plans to discontiniie treatnient because he needed to 
return to id:ghanistan to see his brother who had beeri sericu; 
injured in an automobile accident.

ror
t.rjok place a>nd 

dug us t 19 7 8'. 
tceived

h e
he was 

ilt;

On April 5, 1978, claimant left 
stated that while there a!revolution 
unable to leave until the!first week 
indicated that while in Afghanistan he received a few injec
tions and a massacie v;hich^were of som'-: assistance to him..
Ke said he was unable to advise the insurance carrier of hi: 
condition or a.nything else because he could not get any 
letters out of the country.

The insurance ca.i'rier was informed by claimant's wife 
that she was trying to contact claimant: by checking with the
U. S. Embassy.

The insurance carrier paid teisporary total disability 
benefits to June 10, 1978J

The insurance carrier requested a detorniina tiono 3 the 
claim since claimant v/as no longer under active medical 
treatment for his injury. ‘ "A Determination Order, dated June 
27, 1978, indicated that the in jro.rni-tion in claimant's filc 
was hot adequate to support a•determination on the issue of 
permanent partial disability and that one would be pr.ade wshen 
adequate information was received- The order granted claiman 
compensation for temporary total disability from September 
6, 1977 through March 30, jl978.

Claimant returned to -the United States on August ft,
197 8 and was seen by Dr. ijechnyr on A.ugust 7 , 1978. ’ Claimant 
continued to indicate that he I'lad pain in his leg and that 
his overall condition v/as -a little bit better'. Dr. Lechnyr 
referred claimant for evaluation by Dr. Loud.
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On August 8, 1976 Dr. Daniel Bond indicated uhal: his 
examination revealed claimant's symptoms were complex and 
strongly suggestive of a lumbar disc compression syndrome. '
He suggested that claimant be evaluated by a neurosurgeon, 
and have a lumbar myelogram performed to rule out a-herniated 
disc.

On August 16, 1978, Dr. Patrick Golden examined claimant. 
He felt the claimant had significant psychosomatic response 
to injury. He did not find any evidence of herniated disc or 
•a nerve root compression.

Dr. Lechnyr, on September 1, 1978, indicated that 
claimant still considered himself very disabled and "r.nable 
'to try or attempt anything". It was his •recommendation that 
the claim be closed. He did not feel that there was any 
treatment that could be offered to claimant. He felt 'Lhat 
closure of claimant's claim would probably help stoj) the 
claim.ant from continuing to look foi- further disabillLy and 
continuing to have to be disabled.

On September 7, 1978, the insurance carrier advised
claimant that based on the medicals they had received, they
were not going to reopen his claim.

(
Dr. Scott G..Fechtel, D. C., in October 1978, diagnosed 

a traumatic lumbosacral sprain superimposed upon a chronically 
strained lumbosacral spine. He suggested claimant begin a 
six-month trial manipulative and corrective exercise therapy.

On January 14, 1979', Dr, Donald Smith indicated that 
claimant continued to complain,of back and left lower extremity 
pain. It was his opinion that claim.ant had evidence of an 
aggravation of his previous condition, that is, either a 
severe back strain associated with claimant's working inj.ury 
or perhaps a herniated lumbar disc. Dr. Smith believed that 
claimant might have a lumbar herniated disc or’ "other cause" 
of nerve root compression of the lower lumbar spine. He 
suggested that claimant have a myelograrri. A myelogrami was 
performed on January 18, 1979. This test demonstrated "a • 
central bulging and herniation of the disc centrally and to 
the right at L2-3". Dr. Smith's final diagnosis was "herniated, 
disc at the L2-3 level, central, -a possi.ble herniated disc 
or other lesion, L4-5 sacrum of indeterminate nature". Dr.

Smith suggested that claimant undergo an epidural venogram 
to determine whether the lower lumbar spinal canal, in -fact, 
did have a lesion of any significance. If the venogram was ' 
negative he- would then recommend claim.ant undergo surgical ' 
exploration of the L2-3 level for the presumed herniated 
disc.

%
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m
Dr. l-’echtel, in I’‘ebruary 1970, ,i nclica'cccl Lh.nt i i: was 

his opinion that: clainiant had bown toi....nliy disabled ;::inco 
September 25, 1979. In Jane 1979 , the Orthopaedic Consultant: 
indicated that they felt claimant woa'i.d be able to ireturn. to 
work but could not predict when that would be possible.
Also, in June 1979, Dr. William Robertson indicated that he 
authorised time loss from September 6, 1977 until vjanuary 
23, 1978. Dr. Smith inciicated he had first treated claimant 
on January 8, 1979 and authorized time loss from that date 
through the present. Dr. Golden indicated he .did not authcri: 
'any. time loss .

The Referee concluded that claimant was entitled to an 
award of compensation for temporary total disability from 
March 31, 1978 through January 7, 1979. The Referee further 
awarded claimant an additional amount eciual to 201 of the 
compensation payable to him for the r.ierioc from June 10,
19 78 through June 2 3, 19 78. The Referee a.lso av/arced claimant 
attorney an attorney's fee.

BOARD ON DE NOVO REVIEW

The Board, after de novo reviev;, v/ould modify the 
Referee's order. Claimant, in this case, voluntarily 'withdrew 
himself from medical care.and treatment when he returned to 
Afghanistan in April 1978. In such cases where claimant so 
acts, the insurance carrier is entitled to request a closure. • 
The insurance carrier in this Ccise did request a closure and 
a closure was made on June 27, .19 78. This closure a-warded 
claimant compensation for temporary total disability until 
March 30, 1978. Claimant subsequently returned to the.
United States on August 6, 1.978 and resumed treatment with 
Drs. Lechnyr and Bond and eventually Drs. Golden and fty.ith.
The carrier was authorized to terminate compensatio.i 
temporary total disability when the Determination Order was 
issued on June 27, 1978. Hov/ever, it had unilaterally 
te.rminated compensation for tempo.rary total disability on 
June 10, 1978, which was incorrect. Tne Board finds c.laimant 
is entitled to compensaticn for tejnporary total disab.i. lity 
from June 10 , 1978 through June 27, '.:.:}78 and an amourw. equal 
to 25% of the compensation due as a penalty for the currier's 
unreasonable act of uj'iilaterally t0n;:inatin<! claimant's 
compensation. Further, the Board finds that claimant is

entitled to an award of compensation for temporary total
disability from the date he returned for medical, care 
treatment on August 6, 1978 until the date he was examined 
by Dr. Smith, January 8, 19 79. Therefore, the Board v/ould 
modify the Referee's order and award time loss 
1978 through June 27, 1978 and an amount equal 
this compensation as a penalty for the carrier 
act, and from August 6, 1978 through January 7

a n d

from June 10, ■ 
to 25% of 
s unreasonable 
19 79'.
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ORDER
------

The Referee's ordc.i:, deited September 1, 19 79, is rnod i f i e d

Claimant is hereby cjranted an award of temporary total 
disability from June 10, 1978 through June 27, 1978; an 
amount equal to 25% of this compensation as a penalty for 

, carrier' s unreasonable conduct; and compensation for 
temporary total disabiJ.ity from August 6, 1978 through 
January 7^ 19 79. This is in lieu of the award t]ranted by^ 
the Referee for temporary total disability.

The remainder of the Referee's order is affirmed.

#

WCB CASE NO. 78-9939
OTIS ABERNATHY, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

February 15, 1980

-p Reviewed by Board Members Wilson and McCallister.
ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which remanded the claim to 
TLM'Contractors, Inc. for acceptance and payment of compensa
tion. The Fund contends that claimant was not an employee, 
but a student, at the time he was injured.

%

FACTS
Claimant, 27 years old, sustained an injury to his left 

hand on November 29, 1978 when it was jammed into a table 
sawblade. This injury was diagnosed as a traumatic amputation 
of the mid-shaft level middle phalanx left second finger, 
open fracture of the left long and ring fingers.

At the time of his injury, claimant was enrolled in a 
CETA- sponsored program. Portland Opportunities Industrializa
tion Center (POIC) contracted with the City of Portland to 
manage this CETA program. PIOC contracted with TLM Contrac
tors, Inc. (TLM) to develop the program. This program had 
two stages. Stage one was a 16-week period of classroom and 
shop instruction for which the participants were paid the 
minimum wage as a stipend. No deductions or withholdings 
were taken from this money. Stage two was a 16-week period 
of the on-the-job training for which they were paid a wage 
and were to be covered by Workers' Compensation insurance. 
Claimant was injured while in stage one of the program.
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m
Claimant testified he assisted one o 1: his instructors 

install cabinets, but was not paid tor this. Claimant 
indicated he also erected partitioned walls, huncj a door and 
built a bookcase. He stated the participants could use TLM's 
equipment for their iwn projects. At the time of the' injury, 
claimant stated he was making a box in which to keep his 
personal drill, bits. These drill bits v^ere used by other 
CETA personnel when they assisted in a project to constri.ict 
fixtures to be installed at a local business establishment.

On January 16, 1979, the Fund denied this 
basis that claimant was not an employee of TU-1 
■of his injury. •

claim on the 
at the time

The Referee,concluded claimant was entitled to benefits 
under the Workers' Compensation haw of Oregon and remanded 
his claim to the Fund for acceptance and payment of compensa
tion. The Referee found that although claimant was near the 
end of the first stage, he v.'as under the direction and 
control of TLM and that TLM received the benefit of his 
services in building partitioned walls, installing cabinets, 
and constructing a countertop. The Referee found the agree
ment between PIOC and TLM provided TLM could terminate it 
and would comply with all applicable laws.

BOARD ON DE NOVO REVIEW

order.
The Board, after de novo review, reverses the Referee's

TLM allowed the CET7v participants to use its equipment 
for their own projects as part of the training. When injured 
claimant was making a drill box to hold drill bits for his 
personally owned drill. Claimant, at the time of his injury,, 
was still in stage one of his program. The Board concludes 
claimant was still a student at the time of his injury and 
not an employee of TLM. , Therefore, the Board would reveirse 
the Referee's order..

ORDER

The Referee's order, dated May 15, 1979, is reversed.

The denial issued by the State Accident Insurance Fund, 
dated January 16, 1979, is affirmed.

-725-



FRED A. BILLINGS, CLAIMANT 
Don Swink, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

WCB CASE NO. 79-1924 February 15, 1980

m

Reviewed by Board Members Wilson and McC.'illister.

ISSUE ON-REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which granted claimant compen
sation equal to 64° for 20% unscheduled disability nor his 
head injury. The Fund contends that this award is not 
supported by the evidence and asks that the Determination 
Order be reinstated.

FACTS

Claimant, a 33-year-old roofer, sustained a compensable 
injury to his head on January 26, 1978 when he was struck in 
the head by a steel plate which was attached to a section of 
hose which had fallen off a roof. This injury was diagnosed 
as a depressed fracture of the skull in the occipital area.
On January 27, 1978, Dr. James Cruickshank surgically repaired 
this fracture. On March 14, 1978, Dr. Cruickshank performed 
a cranioplasty. Claimant was released for work on April 3, 
1978 and returned to his same job with this employer on that 
date.

Dr. Cruickshank, in May- 1978, reported the claimant 
stated he was having a considerable amount of headaches 
affecting the left side of his head.. A CAT Scan was normal.
Dr. Cruickshank reported the headaches were apparently 
controlled with aspir-in and he advised the claimant to 
continue to take Tylenol for his problem and to continue to 
work and this problem would clear up with time.

On January 19 , 1979 , Dr. Cruickshank. reported that 
claimant continued to complain of headaches. Claimant

reported they were not as severe and well controlled with 
medication such as aspirin or Tylenol. It was reported that 
claimant had slight tenderness to palpation 'iver certain 
areas of the incision’ that coincide with underlying stainless 
steel sutures. No sensory or motor deficits were found.
The diangosis was a status post-operative cranioplasty of 
the left occipital area for an open depressed comminuted 
fracture of the skull. Dr. Cruickshank opined that claimant's 
medical condition was stationary.
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m
A Determination Order, dated l'’ebruary -^3,^.1979, awarded 

claimant compensation for temporciry total disability only.

m

Clainmint 
period of 
that time he 
for an entire

Dr. Wilbur Larson, in jMay 1979 , indicated that claimant 
continued to complain of headaches in the left occipital to 
frontal to retro-orbital area on a daily basis 
indicated that on some occasions he went for a 
three days without headaches and at the end of 
usually had a severe headache which would last 
day and would be extremely severe and produce nausea.
Claimant indicated that the headaches would appear and then 
subside onl^^ to reappear. Claimant was usina abpup 2.Q 
aspirin a day until four to five months prior and now is 
using about 10 aspirin a day. Claimant indicated be occasion
ally felt woozy, unsteady, and a seasick-like feeling when 
he had severe headaches. Dr. Larson .indicated that claimant 
was still tender around the bur ho.lo areas. He also found 
there was- diminished .appreciaLion of pinpoint over the mid 
portion of the scalp flap area. He opined that claimant had 
a vascular headaches involving the left side of his head 
that appeared following his cranioplasty. Dr. Larson noted 
that this was a typica.l. vascular headache that has occurred 
on a daily basis, rising and falling, with seme days of 
severe headache producing nausea. He believed that this 
vascular headache was associated with injury and the subse
quent repair of the skull defect and would respond to appro
priate management of a vascular headache. In June 1979 Dr. 
Larson indicated that the history of claimant's headaches 
suggested that there was a possibility that the headache 
could be managed and eventually would subside with medical 
therapy. , '

Claimant testified at the hearing that he had headaches 
every day which occasionally lasted throughout the day. He 
indicated that he currently uses 6-10 aspirin a day and

sometimes becomes nauseated• at;ter a headache. He indicated 
that the aspirin he takes does not alv/ays give relief. 
Claimant testified that he has not missed an" work since 
returning to his cur.‘’'ent job, but feels he is not able to 
work as well now as he could before his injury.

Claimant's wife testified that prior to the injury 
claimant was healthy and active. She indicated that since 
his injury he has limited some of his activities and givm'n 
up some, such as motorcycling.
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The Referee, after thoroucjhly considerinq the evidence, 
found that based on claimant's need to interrupt his work to 
take medication, making his work slower; his employer's 
awareness of his condition and sympathy towards him that 
claimant was permanently precluded from a segment of employ
ment opportunities. Therefore, the Referee found claimant 
had suffered a decrease in his future earning capacity. The 
Referee granted claimant an award of compensation equal to 
64® for 20% unscheduled disability for his head injury.

BOARD ON DE NOVO REVIEW •

• • The'.Board, after de novo review, reverses the Referee’s 
order. Claimant has received medical treatment for his 
•compensable injury. He also has returned to his regular job 
and has been working on a full time basis without any time 
loss due to the headaches. There is no evidence in this 
case that claimant's headaches are disabling. Therefore, the 
Board finds that based on all the evidence in this case that 
claimant has not pr wen by a preponderance of the evidence 
that he sustained any loss of wage earning capacity for 
permanent disability resulting from his head injury. There
fore, the Board reverses the Referee's order.

ORDER

The Referee's order, dated July 30, 1979, is reversed.

The Determination Order, dated February 23, 1979, is 
reinstated.

■ CLAIM NO. C 242435 February 15, 1980

RICHARD A BULT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On December 12, 1979 Dr. Don E. Poulson requested that 
claimant's claim be reopened. Claimant had originally 
"sustained an injury to his back on April 28, 1970. The 
claim was originally closed by a Determination Order, dated 
June 11, 1971, which awarded claimant compensation equal to 
32° for 10% unscheduled low back disability. Claimant's 
aggravation rights have expired. Claimant's injury was 
originally diagnosed as a lumbodorsal strain.

In May 1972, claimant was diagnosed as having early 
degenerative arthritis. The State Accident Insurance Fund 
(Fund) denied responsibility for this condition on May 30, 
1972.
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#
On October 10, 1979 Dr. Poulson indicated that claimant 

had lui-obar pain, the onset of which went back to his /’\pril 
28, 1970 injury.' He felt claimant had a deoenerative disc.
oi-oct9i?sr 2?, 13 75 Dr. Poulson folt that olairaant's presentcomplaints were related to the original injury. He said 
this was a case of 'a typical history of degenerative lumbar 
disc.• On December 19, 1979 Dr. Poulson performed a laminotomy 
and.partial removal of the lumbosacral disc. The diagnosis 
was a degenerative lumbosacral disc.

On January 16, 1980, the 
claimant had requested that hi 
they were opposing a reop -.nine 
.their opposition was that' the 
dorsal spine.and rib cage spra 
had had no treatment from 1972 
most recent surgejry was at the 
reported that claimant had ori 
having a congenital problem an 
having degenerative arthritis, 
continued to work at a job tha

Fund advised the Board that 
s claim be reopened and that 
of the claim. The basis of 

o.riginal claim was for a low 
in. They indicated claimant 
until 1979 . They noted the 
lumbosacral level. The' Fund 

ginally been diagnosed as 
d, in 1972, was diagnosed as 

It was noted that claimant 
t required heavy lifting and

in 1979 had been involved in an automobile accident. There
fore, the Fund did not feel that the need for the recent 
surgery was the result of the injury for which the claim was 
established and opposed an Own Motion Order reopening this 
claim.

The Board, after thoroughly considering the evidence 
be.fore it, finds that it is not sufficient to warrant a 
reopening of claimant's claim at this time. The request by 
claimant for own motion relief should be denied.

' IT IS SO ORDERED.
Pursuant to ORS 656.278(3) neither party has a right to 

a.hearing, review or appeal.
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Feb2-uary 15, 1980

BERNARD CASPER, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

CLAIM iVO. C 3237G5

Claimant suffered- a broken right leg and arm on May 3.4, 
1971. This claim was accepted and initially closed by a 
Determination Order, dated April 3, 1974. Claimant's aggrava
tion rights have expired.

■On October 17, 1979, Dr. Richard Pettee reported that 
claimant had continued to have increasing pain and discomfort 

: in his right lower leg, particularly the ankle. He I'elt 
that claimant should undergo an arthrodesis of the ankle.
Dr. Pettee performed the arthrodesis of the right ankle with 
cortical graft on December 18, 1979. Claimant returned to 
work after the procedure in a walking cast on January 14,
1980.

#

Because the claimant's aggravation rights have expired, 
the Fund forwarded the medicals to the Board for its considera
tion pursuant to its own motion jurisdiction. The Fund 
stated it was not opposed to reopening the claim for the 
surgery and the payment of time loss compensation from noon 
of December 17, 1979 to January 14, 1980.

The Board, after giving consideration to the medical 
reports and the reviewing the past medical history of claimant, 
concludes that the claim should be reopened as of the date 
claimant was hospitalized, December 17, 1979 for the surgery 
and until his claim is ag. in closed pursuant to the provisions 
of ORS 656.278.

m

IT IS SO ORDERED.
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CLAIM NO. C 193764 February 15, 1980

ALLAN W. DAVIS, CLAIMANT 
A.C. Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty 
Own Motion Order

Claimant sustained a compensable injury to his back on 
July 9, 1969. The claim was initially closed by a Determina
tion Order, dated November 13, 1970, which granted him 
compensation for temporary total disability and compensation 
^ual to 48° for 15% unscheduled low back disability. 
Claimant's aggravation rights have -expired. The claim has: 

reopened and closed on different occasions resulting in 
claimant being granted a total award for his low back injury 
equal to 272° for 85% unscheduled low back disability.

On December 27, 1978 Dr. Calvin Keist performed a • 
laminectomy and fusion on claimant's low back. Dr. Keist 
related the 1978 surgery to the 1969 injury;

• -On December 21, 1979, claimant, by and throujh his 
attorney, petitioned the Board to exercise its own motion 
jurisdiction and reopen his claim for the July, 9, 1969 
injury.

• ■ -''’X-'-K 1

On December 26, 1979/ the Board informed the State 
Accident Insurance Fund (Fund) of claimant's request and 
asked.it to advise the Board of its position with regard 
thereto.- ■ The Fund, on January 30, 1980, indicated to the 
Board that, it would not oppose an Own Motion Order reopening 
this claim for the surgery, that was performed in December 
1978. . . >

v'V

'.i

■,^The Board, after considering all the information and 
medical reports in this claim,. concludes that'' .the claim 
should be'. reopened as of the date claimant was hospitalized 
for\;his surgery in December 1978 and until his claim is 
again‘dosed pursuant to the provisions, of ORS 656. 278.

V /i-r Claimant's attorney is entitled to an attorney's fee 
equal to 25% of ..the increased compensation for temporary 
total disability granted by this order, payable out of said 
compensation as paid, not to exceed $750.

IT IS SO ORDERED.

' A
“i .»• 'j,

1 M... V,’
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February 15, 1980

GILES L. FLETCHER, CLAIMANT 
Ann Morgenstern, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross-request by Claimant & WCD

WCB CASE NO.' 79-1407

Reviewed by Board Members Wilson and McCallisliGi:.

ISSUE ON REVIEW

The State Accident Insurance I’und (Fund) , the Workers' 
Compensation Department and claimant all. seek Board review' 
of the Referee's order which awarded claimant additional 
compensation of. $960. 56 and his attorney an attorney's fee. 
The Fund contends this award was in error.

The. Workers' Compensation Department contends it is not ■ 
a party to these proceedings and that the Re.feree incorrectly 
interpreted ORS 656.209.

Claimant contends he is entitled to addJ.tional compensa
tion, penalties and attorney's fees for the Fund's processing 
of this claim.

FACTS

Claimant has been granted an award of compensation 
equal to permanent total disability. This case concerns 'the 
application of ORS 656.20* as passed by the 1977 Legislature. 
There'is no dispute that the Workers' Compensation Department 
correctly calculated the amount of, the Social Security 
offset in this claim.

Claimant had been receiving Social Security benefits 
since 1974 and was awarded permanent total disability under 
the Oregon Workers' Compensation Law in March 197,7. The 
offset provision of ORS 656.209 applied to claimant in July

•1, 1978. . From July 1974 to May 1979 claimant was overpaid 
by the Soci'a-1 Security Administration‘ 32 times , .underpaid 19 
'times'and’ correctly paid 8 times. ClaimanL di'd'hot receive 
any Social: Security Payments from July- 19 78 through October 
1978 and-only.received a partial payment in November 1978 
because he' had.'been previously overpaid.

The Fund paid claimant his July 1978 payment. It paid 
claimant compensation as if he had been receiving Social 
Security benefits for August, September, October and Noveml^er 
1978 even thpugh he had not. It took' the offset on these 
payments. In August 1978, the Fund advised claimant it had 
overpaid'him and would commence to recover the overpayment. 
Claimant was refunded a portion of this money.
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The Referee inferpreted ORS 656.209 as requirincj the 
injured worker to actually receive the Social Security 
benefits for the-month the offset is claimed. The i'eferee 
concluded the Fund was not authorized to assert an offset 
during the months claimant did not actually receive Social 
Security benefits and awarded claimant the sum of $960.56, 
However, the Referee did not find the action by the Fund 
required the awarding of penalties and attorney’s fees. The 
Referee did not decide the issue of whetiier or not the . 
Workers' Compensation Department was a party.

BOARD ON DE NOVO REVIEW

The Board, after de jiovo review, reverses the Referee's 
order. The Board does not agree v/ith the Referee's interpre
tation of ORS 656.209. Claimant, in this case, has been 
paid all the compensation he is entitled to. Claimant wiis 
overpaid or "paid in advance" his Social Security benefits. 
The Social Security Administration acted by withholding 
payment of additional benefits from Ju.ly 1978 through October 
1978 and made only a part payn'ient of benefits in Rovember 
1978 to balance out what claimant had been paid wu. th what he 
was entitled to. The end result was that claimant was paid 
for this -time in advance and the Fund was entitled to treat 
this- claim as if claimant had been paid these SociaJ Security 
benefits during this period. Therefore, the Board concludes 
the Referee was incorrect in his interpretation of ORS 
656.209 and reverses his order.

ORDER

The Referee's order, dated Septenl^er 6. 1979, is reversed
and claimant's claim for compensation representing the money 
held by the State Accident Insurance Fund for the offset is 
dismissed.
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February 15, 1F80WCB CACE WO. 7^1-1157
CLAUDIA A. GEORGE, CLAIMANT 
Olson, Kittle, Gardner & Evans, 

Claimant’s Attys.
Samuel R. Blair, Employer’s Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

Claimant seeks Board review of that portion of the 
-.Referee’s order which awarded her compensation equal to 32"^ 
for 10% unscheduled disability for her upper back and neck 
injury. Claimant contends this award is not adequate.

FACTS

Claimant, a 31-yea.r-old part-time wa.i.tress, sustained a 
compensable injury to her back and neck on June 19, 1977, 
whi.le cleaning tables at the Fireside Cafe (Fireside).

Dr. John Chest.^r diagnosed a ligamentous injury to the 
cervical spine and/or discogenic syndrome of the cervical 
spine. He felt claimant had,some residual potential for 
impairment. Dr. Chester, on November 15, 1977, felt claimant's 
condition was medically stationary.

A Determination Order, dated December 9, 1977, granted 
claimant compensation for '-.emporary total disability.

In April 1978, Dr. Chester reported claimant had continued 
physical therapy and was using a transcutaneous nerve stimu
lator unit to help her with her more or less chronic pain 
syndrome. Claimant indicated she had returned to part-time 
waitress work in January 1977 and that her symptoms, according 
to Dr. Chester, "... seemed to wax and wane as dictated by 
both her working conditions and the life stresses which she

was undergoing at that time". Claimant complained of some 
right arm symptoms. Dr. Chester found no objective signs of 
nerve root impingement and subjective diminution of right 
arm strength. His diagnosis was intervertebral disc syndrome 
without rupture of t. le nucleus pulposis with referred pain 
into the intrascapular region and radicular symptoms in the 
right shoulder and arm. Dr. Chester felt claimant had a 60- 
70% functional incapacity based on the number of hours 
claimant could work and the heavier aspects of her waitress 
work .
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A stipulation, dated Noven-iber 20, 19 78, for a back 
injury of May 2, 1978, resulted in claimant being granted 
compensation equal to 64for 20^ unscheduled disability tor 
this injury. This injury occurred while claimant was working 
for a different employer as a waitress. This employer 
testified claimant worked on a part-time basis from vJanuary 
to March and on a full-time basis from March 1978 until her 
injury on May 2, 1978. The employer indicated she observed 
no evidence of any disability while claimant worked.

Claimant testified her work with her last employer was 
lighter than most waitress work. Claimant stated'she had 
difficulty with this work and wore a transcutaneous nerve 
stimulator while she worked and had assistance from other 
employees in .. doing the heavier work.

At the hearing, claimant said she has worked as a 
waitress, cook and cannery worker. She indicated her v;ork 
wirh Fireside was on a full-time basis. Claimant has an 
eighth grade education. She complains she now has nearly 
constant pain in her neck and shoulder which is aggravated 
by repetitious use of the arm, lifting, bending of the neck, 
etc.

A representative of Fireside testified claimant was not 
a full-time employee. Claimant had worked on three days at
the time of'her June 1977 injury.

The Referee found claimant was a full-time employee and 
ordered her to be paid compensation for temporary total 
disability on the basis of a full-time employee from June 
19, 1977 through November 15, 1977. Further, the Referee 
found claimant had suffered a loss of wage earning capacity 
and.granted claimant an award of compensation equal to 32° 
for 10% unscheduled disability for her June 19, 1977 injury-

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's 
order. The Board finds that the employer’s testimony along 
with the notation on the Form 801 that claimant was a part- 
time employee, persuades'it that claimant was a part-time 
employee at the time of her injury, on June 19, 1977, contrary 
to her assertion. The Board finds that evidence preponderates 
in favor of the employer that claimant was a part-time 
employee when she was injured. Therefore, the Board modifies 
the Referee's order to reflect this finding.

ORDER

The Referee's order, dated May 24, 1979, is modified.
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Claimant is hereby awarded compensation for temporary 
total disability on the basis of a part-time employment, 
from June 19, 1977 through November 15, 1977, less credits 
for amounts actually paid. This is in lieu ot the award for 
temporary total disability granted by the Referee.

The remainder of the Referee's order is affirmed.

CLAIM NO. C 449993 February 15, 1980

'DELBERT D. GRAY, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Own Motion Order

On December.17, 1979 claimant requested the Board to 
exercise its own motion jurisdiction and reopen his claim 
for an injury sustained on July 3, 1973. The claim was 
initially closed on July 25, 1974 and claimant's aggravation 
rights have expired. Attached to claimant's request w'cre two 
medical reports from Dr. Ray V. Crewe indicating claimant 
had been unable to work since May 22, 1979 due to back 
complaints.

On December 20, 1979 the Board advised the State Accident 
Insurance Fund (Fund) of claimant's request and asked it to 
inform the Board of its position within 20 days.

Claimant was examined,by Dr. Borman on Janua-'y 5, 1980 
during a hospital stay. The diagnosis was mild residuals' of 
lu.i.bosacral strain and lumbar disc herniation which was 
surgically treated. Dr. Borman recommended exercises and 
indicated there was a possibility of surgery in the future.

The Fund, on January 29, 1980, stated that it had 
insufficient information upon which to base an opinion and 
advised that it had made arrangements !:or claimant to be 
examined by the Orthopaedic Consultants. Claimant was 
examined by the Orthopaedic Consultants'two days later; he 
was complaining, of low ba*. and .left leg pain with inter
mittent numbness of the lefrt ]ov;e3: extremity at that time.
They reconunended that claimant's claim be reopened for 
further evaluation and treatment. They felt claimant was a 
poor candidate for surgery and recommended pain clinic 
evaluation and treafment of drug dependency. A trial period 
of immobilization in a flexion pl.astic body jacket which was 
recommended by Dr. Borman was aJ.so felt to be a good idea.
They felt that after discharge from the pain clinic claimant 
would need to be assisted to return to light work.
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On February 11, 1980 , the Stale Accident I ns i.i r-.i nco IOiik 
advised the Board that it did not oppose a reopenin'.; oT 
claimant's claim for an injury sustained in 1973.

The Board, after thorough consideration of tlic evidence 
before it, concludes that claimant's claim for the di.tLy 3, 
1973 industrial inju.ry should be reopened with bene i.'.i ts to 
commence on May 22 , 1979 , and until cl.osed pursuant to 01\S
656.278.

IT IS SO ORDERED.

WCB CASE NO. 78-2081 February 15, 1980

JOHN HALBERG, CLAIMANT 
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order On Remand

On January 12, 1979, the Board entered its Order on 
Review in the above entitled matter which affirmed the order 
of the Referee, dated July 26, 1978, which ordered this 
claim to be accepted for compensation for medical services 
and temporary total disability from April 16, 1977 through 
September 22, 1977.

The State Accident Insurance Fund requested judicial 
review of the Board's order and on December 3, 1979 the 
Court of Appeals rendered its decision and opinion which 
reversed the Board's order with instructions to enter an 
order denying compensation.

On January .31, 1980 , the Board received a copy of the 
Judgment and Mandate from the Court of Appeals reversing the 
Doa.rd's decision and remanded the claim to the Board with 
instructions to enter an order in conformance with its de
cision of December 8, 1979.

Accordingly, IT IS SO ORDERED that the Board's Order on 
Review, dated January 12, 1979, is reversed and claimant's 
request for compensation is denied.
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WCB CASE NO. 78-2995

MILTON MINOR, CLAIMANT 
Tooze, Kerr, Peterson, Marshall 

s, Shenker, Claimant's, Attys.
Rankin, McMurry,-Osburn,

Gallagher .& VavRosky, Employer's Attys. 
Order On Remand

Februarv 15, 1980

On May 15, 1979, the Board issued its Oirder on Review 
which affirmed the Referee's order, dated November 5, 1978. 
The Referee had found that claimant's dissatisfaction with 
the award of compensation made by a Determination Order must 
;be held in abeyance pending either the termination or comple
tion of his authorized program of vocational rehabilitation.

.. .-.Claimant requested judicial review of the Board's order
the Court of.Appeals 

the board
on May 18 , 1979. On November 5, 1979,- 
held that ORS 656.283(3) requires that 
shall refer the request for hearing' to a referee for determina
tion as expeditiously as possible" and that claimant was 
entitled to his hearing.

On January 23, 1980, the Board received a copy of the 
Judgment and Mandate from the Court of Appeals remanding 
this claim to it for further proceedings pursuant to its 
decision of November 5, 1979.

Accordingly, IT IS HEREBY ORDERED that the Board's 
order, dated May 15, 1979, is set aside and this claim is 
remanded to its Hearings Division to conduct a hearing to 
determine the extent of claimant's disability.

WCB CASE NO'. 
WCB CASE ■ NO-. 
WCB CASE NO.

80-559
80-560
80-857

Februarv 15,. 1980

THEODIS E. POE, CLAIJ'^NT
Evans', Hall & Brebe, Calimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant sustained a compensable injury on July 17,
1966 . Claimant, by and through his attorney, on Januairy 25, 
1980 , requested the Board to-exercise its own motion juris-- 
diction and reopen this claim. Attached to this request was 
several documents. Claimant had episodes of severe pain on 
December 24, 1976, April 17, 1979 and November 21, 1979. 
Claimant contends this .last exposure is an aggravation of 
his 1966, 1976, or April 17, 1979 injury. m
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On vTanuary 2 3, 19 80, Ihe State Accident Insurance Fund 
(Fund) denied the claim tor the December 24, 1976 injury on 
the basis it was- a new injury and not an aqqravation or 
worsening of the prior claim.

Claimant has requested hearings on the denial of the 
December 24, 1976, the April 17, 1979 and the November 21,
19 79 alleged injuric-'S.

The Board, after reviewing the? facts, finds it would be 
in the best interest of the parties to remand claimant's 
request for own motion relief to the Hearings Division to be 
consolidated with the claimant's other three requests for a 
hearing for the Referee to determine if claimant's last 
alleged injury is the result of his 1966 injury and a worsen
ing thereof or is due to an injury of December 24, 1976, 
.April 17 , 1979 or Noven\b-er 21, 1979. Tf the Referee finds 
claimant's condition is the result of the 1966 injury and a 
worsening thereof since the last av/arn or arrangement of 
compensation, the Referee shall en(:er a recommendation that 
own motion relief be granted.

If the Referee finds claimant's alleged injury of 
November 21, 1979 is a new jinjury or an aggravation of his 
December 24, 1976 or April 17, 1979 injuries, the Referee 
shall enter an appropriate order and recommend that own 
motion be denied.

In either event, the Referee shall cause} a transcript 
of the proceedinqs to be prepai'cd and submitted to the Bear'd 
with his recommendation.

WCB CASE NO. 79-2369

KERMIT O. REINHART, CLAIMANT 
E.U. Sims, Claimant's Atty.
SAIF, Legal Services, Defense Atty 
Request for Reviev/ by Claimant

February 15, 1980

9

Reviewed by .Board Members Wilson and McCallister.

ISSUE ON REVIEW

Claimant seeks Board revievj of the Referee's order 
w'hich affi]:med a Determination Order, dated December 21,
19 78 , which did not grant claimant any ciward of coinpensatioi'i 
for permanent partial disability. Cialariant contends he is 
permanently and totally disabled.
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The claimant, a • 61-year-olci park ranger, sustained a 
compensable injury on i\pril 17, 197B. He alleyeu he sustained 
a heart attack on that date while working on special assign
ments for extended periods of time which required a great 
deal of physical labor. The original diagnosis by Dr. P. - 
Klosterman was an acute myocardial infarction. It was noted 
claimant also had hypertension.

F7^CT5
#

On' April 27,' 1978 Dr. Klosterman reported claimant, had 
been hospitalized on April 19, 197-8' with a history of two 
days of .chest pain. He indicated claimant had had a previous 
•episode of myocardial ischemia in 1973. Dr'. Klosterman 
indicated'that- the electrc jardiograms were suggestive of an 
acute.inferior myocardial infarction. His diagnosis was an 
acute myocardial infarction and hypertension. In May 1978 
Dr. Klosterman indicated that there was a relationship 
between the stress of- claimant's work and his myocardial 
infarction.

On July 7, 1978, Dr. Frank Kloster indicated that 
claimant had a serious pre-existing narrowing of his coronary 
arteries. He felt that claimant had had an acute ischemic 
cardiac event on or about April 18, 1978 whijh was probably- 
provoked in part 'by strenuous work activity on that date, - 
but he did not feel -tliat claimant suffered a very large 
myocardial infarction or any substantial permanent damage to 
his left ventrical. On July 26, 1978, Dr. Kloster indicated 
that if claimant did have an acute inferior infarction it 
probably was limited based on the lack of any elevation in 
the serum cardiac enzymes and was therefore unlikely to 
produce significant residual disability due to myocardial 
dysfunction. He noted that claimant had developed electro
cardiographic changes which were suggesting an infa2:ct and 
that it would seem- most reasonable to him to give claimant 
the benefit of the doubt and assume that he did have a 
limited myocardial infarction. He'recommended again that 
claimant not return to significant o.r s'tressful physical 
activity based on claimant's responses to the treadmill 
exercise test and the episodes of dizziness and palpitations 
that claimant had recently experienced.

m
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#
In Aucjust 1978, Dr. Klosterrnan reported that claimant 

still had angina with moderate exertion. He indicated that 
claimant's condition was medically stationary on or about 
June 1, 1978. His diagnosis was still an acute myocardial 
infarction. He indicated in August 1978 that claimant was 
again hospitalized and his condition was not stationary. In 
September 1978, Dr. Klosterrnan reported claimant had hyperten- 
sirin and arteriesclerotic heart disease. He indicated 
claimant had an acute myocardial infarction in April 1978.
Pie reported that at that time claimant was left with hyperten
sion,- abnormal exercise cardiogram and clinically angina 
pectoris. He felt the claimant’s- condition was essentially 
stable and classified him as a class II or III based,on the 
American Heart Association classj. fications .

On October 20, 1978 a Determination Order awarded 
claimant compensation for temporary total disability from 
April 19, 1978 through September 30, 1978 and granted claimant 
an award of permanent total disability effective October 1, 
1978. A Second Determination Order, dated October 26, 1978 
rescinded the first order in its entirety and granted claimant 
compensation for temporary total disability from April 19,
1978 through- September 28, 1978 only. Claimant requested 
that his claim be reconsidered.

On December 7, 1978 Dr. Klosterrnan reported that claimant 
complained of dizziness and he hc'id referred the claimant to 
the ENT Department for consideration. He indicated the ENT 
consultant felt the dizziness was secondary co mild cerebral 
insufficiency which vas related to the arteriosclerotic 
heart disease and previous myocardial infarction.

A Determination Order, dated December 21, 1978, recited 
that claimant's request for reconsideration had been received 
and that the Department had reviewed the information presented 
and found nothing that would modify the Determination Order 
of October 26, 1978 and, therefore, affirmed that Determina- 
•tion Order.

On April 6, 1979 , Dr. Klosterman stated that he had 
reviewed his records and it was his opinion that it was 
medically probable that claimant does have permanent disabil
ity as a result of the cardiac episode which occurred in 
April 19 7 8.
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Dr. Kloster, in May 1979, reported that when he had 
examined claimant on June 26, 19 7 8 claimant v;as experiencing 
episodes of lightheadedness or dizziness associated with 
palpitations and claimant had premature ventricular contrac
tions on his resting electrocardiogram which increased, in 
Dr. Kloster's opinion, rather alarmingly v;ith mild exercises. 
He.interpreted this combination of symptoms and findings as 
very suggestive that claimant was having symptomatic ventricu
lar arrhythmias related to his coronary heart disease. Dr. 
Klcster could not say these episodes of dizziness were 
related'to his heart .condition. However, he felt that since 
claimant was having similar symptoms associated with ventricu
lar arrhythmias, he thought there was a reasonable probability 
'that his -continued dizziness may bo on the same basis'.

m

The Referee found that considering the evaluation of
claimant made by the medical doctors in this case, he considered 
claimant's permanent disability to be at least in the moderately 
severe range. The Referee stated tliat it had not been 
proved that the disability resulted from the compensable 
injury. The Referee found that the preponderance of the 
expert medical evidence supported the last determination of 
this claim. Therefore, the Referee affirmed the Determination 
Order of Reconsideration, issued December 1, 1978.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Re 
order. The only issu before the Board is the extent 
claimant’s unscheduled disability resulting from the 
sable heart condition. Dr. Klosterrnan indicated that 
claimant should not return to any significant or stre 
physical activity based on claimant's response to a t 
exercise test and the episodes of dizziness and palpi 
which claimant experienced recently. Dr. Klosterrnan 
September 1978, indicated that claimant had hypertens 
had a normal exercise cardiogram, and clinically a cl 
or III angina pectoris.
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Kloster indicated that claimant's premature ventri- 
tractions inc.reased rather alarmingly with mild .
He interpreted these combinations of symptoms and 

as very suggestive that c].aimant was having sympto- 
tricular a.rrhythmias related to his coronary heart 
Dr. Kloster was concerned about the possibility of 
ventricular ectopic beats and ventricular arrhythmias 
g v/ith exercise may still be present, may be causing 
s symptoms and are potentially very serious or
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Claimant, prior to tliis episode in April 197 8, had been 
able to carry on a fairly active physical work pattern 
without limitations and pain free-. Claimant testified that 
since this incident he has been unable to engage in even 
light physical activity. The medical evidence indicates 
claimant has been unable since this event to engage in even 
light work activities. The Board finds that based on all 
the evidence in this case, including claimant's age, work 
experience, and other factors that he has proven by a prepon
derance of the evidence that he is permanently and totally 
disabled from regularly performing work at a gainful and 
suitable occupation and finds that claimant is entitled to 
an award of compensation f r permanent total disability 
effective October 1, 1978.

ORDER

The Referee's order, dated July 25, 1979, is reversed.

Claimant is hereby granted an award of compensation for 
permanent total disability effective October 1, 1978.

9
Claimant's attorney is hereby granted as a'reasonable 

attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed 
$3,000.

WCB CASE NO. 78-4652 February 15, 1980

DOUGLAS ROBBINS, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Reviev; by Claimant

Reviewed by 'Board Members Wilson and McCallister. 

ISSUE ON REVIEW

m

Claimant seeks Board review of the Referee's order 
which affirmed the award of compensation for temporary total 
disability from October 27, 1977 through November 2, 1977 
and awarded claimant additional compensation equal to 32° 
for 10% unscheduled disability for his back injury. Claimant 
contends he is entitled to additional compensation for 
temporary total disability and permanent partial disability.
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FACTS

Claimant, a 20-year-old custodian, sustained a compen-- 
sable injury to his back on October 25, 1977 when he lifted 
a floor scrubbing machine.. This injury was diacjnosed as a 
strain to the lumbar spine and right sacroiliac joint.
Claimant returned to regular work on November 3, 1977. Dr.
F. Goodwin fitted claimant with a•lumbosacral corset -to be 
worn at work. . ’

y In May 1978, Dr. Goodwin indicated claimant continued 
to complain of pain over .the lpw_back and some left leg
:paini. He noted claimant Had,an absent left ankle kick. It
was his opinion, claimant's condition was stationary.

On May 9, 1978, Dr. Theodore Pasquesi indicated claimant 
complained of consistent low back pain radiating into his 
thighs. Claimant felt he was being carried by his co-workers 
and could not do his share of the work. Dr. Pasquesi diagnosed

chronic lumbar instability.. He felt claimant should seek 
work not involving repetitive bending, stooping, and twisting 
or lifting more than 30 pounds and not requiring him to have 
to sit or stand v/ithout changing positions ? ^ he felt nece.ssary 
Dr. Pasquesi opined claimant's condition was medically 
stationary -and placed him ”in the category of moderate pain 
without additional limitation of motion or impairment over • 
and above the pain factor". Dr. Thomas Utterback and Dr. 1^. 
Goodwin concurred with this report.

A Determination .Order, dated June 14-, 1978, awarded 
claimant compensation for temporary total disability from 
October 27, 1977 through November 2, 1977. A Determination 
Order, dated July 14, 1978 indicated additional information 
had been considered and granted claimant an award of compen
sation equal to 16° for 5%'unscheduled disability for his 
low back injury.

In October 1978, Dr.- Lawrence Cohen indicated claimant, 
continued to complain of constant low back pain with some 
radiation into the upper lumbar and lower dorsal area and' 
left lower extremity ^pain. Claimant reported difficulties 
with sleeping. Dr. Cohen's neurological examination revealed 
no evidence of atrophy or weakness of the lower extremities,- 
but found claimant's left Achilles reflex was weaker than 
the right. He.felt claimant should not engage in any heavy 
lifting.

m
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Claimant was treal'.Gd ai: Vvill.iain Cal.lahan Center in
Def.-’ernber 1978. Claim.nnt stated he had completed the 11th 
grade -and six months in an-auto'-nobile mechanics class at a 
community college. Claimant indicated he wished to become 
an electronics engineer. Dr. Louis Loeb, a psychologist, 
felt claimant was an average candidate for eventual reemploy
ment. Claimant stated he could not sit, stand or walk more 
than 15-30 minutes at a time. ‘"

Dr. Cohen, in April 1979, indicated ho i;elt claimant's 
condition was medically s' ationary someti.me in Sej^teniijor or 
October 1978. He felt claimant haci-some p-ernianent-partial 
disability of the back, characterized ijy pain and scH\e weakness 
and limitation for work thait involved much lifting and 
bending.

Claimant testified he worked under a CETA program 
working on cars irom 1973 to 1975 and from 1975 until his 
ill jury as a custodian. Ci.aimant: said he had not worked since 
May 1978 and has been seeking reemployment and vocationcal 
training, but has not been successfu.l.

The Referee found that tlie medic<al evidence c.loarly 
established claimant was medically stationary and not enrolled 
in an approved vocational rehabilitation program when claim
ant's compensation for tei:iporary total disal'ility weis termin
ated and did not grant any additional compensation .for 
temporary total disability. However, the Referee found 
claimant was entitled to an increased av/ard of compensation 
for permanent partial di sability and granted h.iia cornpensatl on 
equal to 32*^ for 10% unscheduled disability for his low hack 
in j ury.

BOARD ON DE NOVO REVIEW

m

The Board, after de novo review, modifies the Referee's 
order. The Board concurs with the Referee's affirming the 
award of compensclrion for temporary total disability.
However, the Board finds claimant is entitled to an Increased 
award of permanent partial disability. Claimant has worked 
as a mechanic and custodian. The consensus of the medical 
doctors is that claimant should not be employed in an occupa
tion which requires heavy lifting, repetitive bending, 
stooping and twisting or lifting more than 30 pounds and not 
requiri.ng him to iiave to sit or stand wirhout changing 
positions as ho felt necessary. Claimant still has low back 
pain and has had to limit his activities. Based on rhese 
facts, coupled with claimanc's age, education, and otrier 
factors, the Board concludes c.laimant has lost more of his 
Vv^age earn.lng capaci. ty i..rian he has l''eeii cc.tmperisa ted for.
There fore , the Bo^nrd concludes c iai man t is 
award of compen.sation egual to 80^ for 25% 
disability for his low Pack injury. This 
p r e V i. c) ’u s a w a r d s . ;

ofi iir, an 
u ns cheduled 

is in lieu of all
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ORDER
The Referee's order, dated April 19, 1979, is modified.

Claimant is hereby granted an award of compensation 
equal to 80° for 25% unscheduled-disability for his low back 
injury. This is in lieu of any previous awards for unscheduled 
disability for claimant's low back injury of October 25,
197 7.

The remainder of the Referee's order is affirmed.

• Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compensa
tion granted by this order, payable out of said compensation 
as paid, not'to exceed $3,000.

WCB CASE NO. 79-2503 February 15,. 1980

EDWARD FALLIS RUSSELL, CLAI.MANT 
Maurice Engelgau, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order of Dismissal

A request for review was received by the Board on January 
4, 1980 from claimant seeking review of the Referee's order 
entered in the above - entitled matter.

Although the rec[uest for review .was timely, a copy of 
said request was not mailed to the employer or its carrier 
as required by ORS 656.295,(2). Because of this, the employer, 
in a motion dated January 24, 1980, requested that claimant's 
request for review be dismissed. The Board, after thoroughly 
considering the employer's motion and claimant's response 
■thereto, concludes claimant's request for review should be 
dismissed-

THEREFORE, claimant's request for Board review is hereby 
dismissed and the order of the Referee is final by operation 
of,law.

m
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<9 WCB CASE no: 78-6015 February 15, 1980

JOHN R. SETZER, CLAIMANT 
Galton, Popick & Scott,
Claimant's Attys.

Bullivant, Wright, Leedy, Johnson.,
Pendergrass & Hoffman, Employer's Attys. 

Request for Review by Calimant

m

Reviewed by Board Menil^ers Wilson and McCallister.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which approved the denials of the employer of claimant's 
claim. Claimant contends he has proven he sustained an 
occupational disease in the course and the scope of employment

FACTS
Claimant, a Bl-year-old loss control consultant, alleges 

he sustained a compensable injury to his left- and right 
anJ.les due to "repeated trauma"-

Dr. CJ.inton McGill, in July 1978, indicated he had 
treated claimant for the past five years. He indicated 
claimant's chief disability was a recurrent multiple joint 
rheumatoid arthritis. Dr. McGill advised claimant he should 
not work at a job which required prolonged walking, especially 
on uneven surface, carrying objects heavier than 20 pounds, 
lifting and bending. He noted claimant's rheumatoid arthritis 
pre-existed claimant's employment, but he felt claimiant's 
job duties brought about an exacerbation. He advised claimant 
to quit his current job.

This claim was denied on July 27, 1978.

m

On August 11, 1978, the personnel director of the fire 
department stated claimant had been retired for a service 
connected disability in 1967. He reported claimant had had 
nine sprains to his left ankle and 10 claims for an illness 
diagnosed as arthritis or osteoarthritis. Claimant had been 
awarded 39% permanent disability due to the stress and 
strain of his job and multiple injuires which had activated 
a congenital deformity of his feet.

On September 5, 1978, Dr. Edward Rosenbaum reported 
claimant had had swollen joints as a child and was retired 
for disabilities from the fire department. He felt claimant 
had had juvenile rheumatoid arthritis.

Dr. McGill, 'on September 6 , .1978, indicated claimant's 
longstanding, pre-existing rheumatoid arthritis of multiple 
joints and had been aggravated by the nature of his work.
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- Ill’late Septeniber 1978, Dr. Rosenbaum inciiccited he had 
not found anything that he could attribute to an occupationa], 
injury. •

On November 2, 1978, Dr. McGill opined claimant’s ..
condition had deteriorated more rapidly due to claimant'.s . 
job. Later, in November, Dr. McGill indicated claimant had 
juvenile rheumatoid arthritis with multiple joint involvemeiit 
with more recently considered liver damage due to the medica
tion claimant was taking. He felt his opinion relating the 
wo};k to claimant's worsening condition was equivocal. Fle- 
■felt it was difficult to differentiate' between the worsening 
.of an underlying condition or a mere worsening of the symptoms 
'of the condition.

was
On March 

issued.
6, 1979 a second denial of claimant's claim

At a hearing on his claim wi 
claim.ant testified he had a low g 
about-50% of the time in the left 
in the right ankle. Claimant sai 
and swelling and his ankle felt t 
He said he had difficulty walking 
move heavy equipment, climb ladde 
move swiftly. Claimant also indi 
ran.

th the fire department, 
rade pain in both ankles, 
ankle and 25% of the time 

d he experienced stiffness 
ired at the end of the day 
up stairs, was unable to 
rs, walk over debris or 
cated he stumbled when he

At this hearing, claimant testified his condition 
improved between the time he left the fire department and 
started work with this employer. He felt hi;, condition was 
worse when he left tlis employer. Claimant indicated part 
of his duties with this employer was to inspect work places 
which required prolonged walking over uneven surfaces, 
climbing ladders and carrying 20-pound'video taping kits in 
and out of those premises. He stated he occasionally would 
bump his ankles on objects.' Claimant began employment with 
this employer in 1972.

The Referee, after reviewing all the evidence, concluded 
claimant had failed to prove his claim by a preponderance of 
the evidence. This was based on Dr. McGill's equivocal 
statment and Dr. Rosenbaum's staterrient that found no evidence 
of anything which he could attribute to an occupational• 
injury. Therefore, the Referee affirmed the denials of the 
employer.

m
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The Board, after de novo review, affirms the Referee's 
conclusion. The preponderance of the evidence does not 
establish that claimant's condition arose out of or in the 
scope of his employment with this employet. Dli
Rosenbaum or Dr. McGill in their reports indicate to a 
degree of medical probability that claimant's condition is 
due to his work. The Board cannot find from the evidence 
presented in this case that claimant has proven by a preponder 
ance of the evidence that claimant's work activity and 
conditions caused a worsening of his underlying disease 
resulting in an increase in his pain to the extent it produces 
disability or requires medical services. Therefore, the 
Board affirms the Referee's order.

BOARD ON DE NOVO REVIEW

ORDER

The Referee's order, dated September 5, 1979, is affirmed

SAIF CLAIM NO. A 541870 February 15, 1980

ALTON DEMPSEY SIMONS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determiination

Claimant sustained a compensable injury to his back on 
May 19, 1956. Claimant underwent a laminectomy after this 
injury and his claim was initially closed by a Deterinination 
Order, dated April 1, 1958, which awarded claimant compensa
tion for temporary total disability and compensation for 
permanent partial disability equal to 66° for 50% .loss of 
function of an arm for unscheduled disability. Claimant's 
aggravation rights have expired- The first Determination 
Order was set aside and the claim reopened as of November 
19, 1958. The claim v/as reclosed by a Determination Order, 
dated Deceniber 20, 1961, which granted claimant an aggregate 
award of permanent partial disability equal to 90% loss 
function of an arm for unscheduled disabilitv.
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Claimant continued to have di i i:i cu.lty with h:s back and 
also with recinrring infections in the. area of his spinal 
fusions.performed in 1956 and 1957, Claimant also continued 
to have difficulty with pain. In January 1978, Dr. Curtis 
Adams performed a myelogram which revealed a spinal stenosis 
at the L3-L'4 levels secondary to posterior spinal fusion 
from L3 to the sacrum. Dr. Adams, on January 13, 1978, 
performed an extensive decompression laminectomy at the L3- 
L4 mid-line levels extending out to the lateral gutters. 
Exploration of the L4 and L5 roots on both sides was also 
done as well as excision of some disc material between the 
-L3 and L4 interspaces. C.T -imant, after his surgery, again 
developed infection. In July 1978, Dr. Adams reported that 
•claimant had not been lielped by the surgery. lie referred 
.the claimant to the Pain Clinic but claimant indicated he 
did not want to go. Claimant subsecjuejitly changed his mind 
and requested he be sent to the northwest Pain Center.

#

On October 31, 1978, Dr. Adams again drained some 
infection from the area of the decompressive laminectomy and 
removed infected bone from the fusion mass. He diagnosed 
osteomyelitis of the lumbar spine secondary to the multiple 
surgeries over the past 15 years.

In March 1979, claimant was admitted to the Pain Center 
for treatment. Dr. Leonard Joseph, a psycho].ogis t, felt 
that the prognosis for claimant returning to any foum of 
gainful employment was considered to be extremely guarded'. 
Claimant has a 7th grade education and worked for 11-1/2 
years in veneer mills and in construction for 8 years. 
Claimant complained of back pain while in the Center but Dr. 
Joel Seres found no evidence of any true nerve root compres
sion or .relation.

m

In November 1979, the Orthopaed-i.c Consultants indicated 
that claimant's condition was medically stationary. They 
felt claimant should return to some other occupation which 
should be sedentary and not to an occupation which he had
previously had. They felt that claimant 
assistance. They rated the total loss of 
back as severe. Claimant is now 45 vears

would need vocational 
function of the 
old.

m
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On November 19, 1979, the State Accident Insurance Fund 
(Fund) requested a determination of claimant's current 
disability. The Evaluation Division of the Workers' Compensa
tion Department, on February 7, 1980 reported the majority 
of the panel felt that claimant should be granted additional 
temporary total disability froni June 1, 197 7 through October 
.24, 1979 inclusively with no additional permanent partial 
disability award in excess of that granted by the order 
dated December 18, 1961. The other member of the panel felt 
that based on claimant's low back condition being severe and 
considering his educational level and his work history'that 
claimant was unemployable. Therefore, it was that Disability 
Determination Specialist's recommendation that claimant be 
granted an award of compensation for permanent total disability

The Board, after reviewing the entire file, concurs 
with the recommendation of the one Disability Determination 
Specialist that claimant be granted an award of compensation 
for temporary total disability from June 1, 1977 through 
October 24, 1979 and be granted an award of permanent total 
disability effective October 25, 1979.

IT IS SO ORDERED.

CLAIM NO. . 922605

WALTER G. SMITH, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

February 15, 1980

m

Claimant sustained a compensable injury to his back on 
April 26, 1962. His claim was originally closed by a Deter
mination Order, dated August 15, 1962, which granted claim
ant compensation for temporary total disability. This order 
was appealed and claimant was granted compensation for 
permanent partial disability equal to 40% loss of function 
of an arm for unscheduled disability. Claimant's aggravation 
rights have expired.

Claimant continued to have difficulty with his back and 
his claim was reopened by a Board's Own Motion Order, dated 
September 12, 1978.

On January 2 3, 19 79, Dr. David McGee performed an 
extensive decompressive laminectomy with "clean out" of the 
lateral aspect of the spinal canal at the L5-S1 level bilat
erally with foramenotomies performed over the L5-S1 nerve 
roots.
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On November 13, 1979, Dr- Lewis Krakauer reported he 
had pirescribed quinine and Keflex for conditions related to 
claimant's back problem.

The Orthopaedic Consultants found claimant's condition 
medically stationary on November 29, 1979.

On December 20, 1979, the Fund requested a determin
ation of claimant's current disability. The Evaluation 
Division of. the Workers' Compensation Department, on January
ii; 1580, recomiTiended clciimant be granted compensation for
temporary total disability from January 23, 1979 through 
November 29, 1979 and no additional permanent partial dis
ability.

The Board concurs with this recommendation. The Board 
also would order the Fund to pay for the quinine and Keflex 
prescribed by Dr. Krakauer.

IT IS SO ORDERED.

WCB CASE NO, 79-2711

DARVIN D. MILLER, CLAIMANT 
Velure & Heysell, Claimant's Attys. 
Lindsay, Nahstoll, Hart, Neil 

& Weigler, Employer's Attys. 
Request for Review by Employer

Februarv 19, 1980 m

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

The employer seeks Board review of that portion of the 
Referee's order which struck its denial and the testimony of 
one of its witnesses, awarded claimant additional compensation 
equal to 80*^ for 25% unscheduled disability and granted 
claimant's attorney as and for a reasonable fee a sum of 
$700 payable in addition to, and not out of, claimant's 
compensation for prevailing on the issue of compensability.
The employer contends that the striking of its denial and 
the testimony of its witness was in error. The employer 
further contends that the award of permanent partial disabil
ity was excessive as was the award of attorney's fees.
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Claiman't/ a 34-year-old cut off saw feed 
he hurt his low back and left knee cap on Feb 
He claims a piece of board broke when he "was 
up to the chain"..- He climbed onto the "chain 
board "flat" so he could get on with his job. 
off" the "chain" he alleges he twisted his ri 
threw him off balance causing him to strike h 
against "a piece of wood v ticking out" and ca 
his low back. The injury was diagnosed as a 
spasm. On March 3, 1978 claimant underwent a 
and the final diagnosis was lumbar spondylosi

er, alleges that 
ruary 9, 1978, 
bringing it 

" to lay the broken 
As he "hopped 

ght foot; this 
is left kneecap 
using a pain in 
paraspinal muscle 
lumbar myelogram 

s L2-L3.

On February 28,' 1978 Dr. R. J. Saez reported that 
claimant continued to complain of low back pain with radiation 
into the left sacroiliac area. Claimant also had noted some 
discomfort in the left leg which was associated with pressure

and cramping sensation when standing, walking or sitting for 
prolonged periods of time. The diagnosis was "lumbar 5 root 
compression on the left, secondary to suspected herniated 
lumbar disk". Conse”vative treatment was continued by Dr.
Saez.

On April 24, 1978, Dr. Saez reported claimant continued 
to complain of low back pain, however, denied any leg pain.
Dr. Saez diagnosed a mechanical back pain secondairy to 
lumbar spondylosis, post-traumatically aggravated. In May,
Dr. Saez noted claimant was also suffering from a situational 
depression. In July 1978, claimant complained of pain in his 
low back, a "pressure pain" which prevented him from turning 
or bending, and pain in his legs with the right leg giving 
way at times. Dr. Saez prescribed a lumbosacral corset for 
claimant.

m

Dr. William E. Matthews, in September 1978, reported he 
found the claimant's condition to be medically stationary 
and that he felt claimant could proceed with a rehabilitation 
program. He noted that claimant might need some occasional 
symptomatic medication in the future. Dr. Matthews' diagnosis 
was a chronic low back strain superimposed on mild to moderate 
degenerative changes. He found no evidence of nerve irrita
tion or impairment.

In November 1978, Dr. Saez indicated he concurred
essentially with Dr. Matthews’ report and he felt that the
clc';imant was a candidate for light to moderate work. He did
not feel that in viGv^7 of claimant's persistent complaints
and the obvious risk, of re-injury that he should return to
heavy work. He felt that claimant's subjective complaints
and subjective' disability outweighed the objective impairment,
and felt that claimant suffered from a superimposed situational
depression"created by his prolonged illness, chronic pain,
and his unemployed status. |He felt that claimant should
enroll in some vocational rehabilitation.

*
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The Field Services Division reported that claimant had 
returned to work with the same employer at a lighter -job on 
December 14, 1978.

A Determination Order, dated December 11, 1978, awarded 
claimant compensation for temporary total disability and 
compensation equal to 32° equal to 10% unscheduled disability

for his back injury.

-• On December 29, 1978 Dr. Saez reported :hat claimant 
complained of severe constant back pain and indicated he was 
•unable to stand a full day at work because his back gave out 
and his pain was so great that he could not walk straight. 
Claimant also indicated that he had fa.llen at work. The 
diagnosis was a chronic lumbar strain secondary to occupatlona 
aggravation of degenerative disc disease of the lumbar spine 
and moderate psychogenic overlays suspected. Dr. Saez felt 
it would be best if claimant stopped working and that voca
tional counseling and retraining be provided to him.

On February 27, 1979, Mr. Bill Moberly, a job developer, 
reported that he had met with the employer and that a modified 
job had been made for claimant operating a rip saw. The 
employer was willing to let claimant work a partial shift of 
four hours or, if he felt he could handle it, an eight-hour 
shift. Claimant was contacted and he indicated that it 
would not be worth his while to drive from his home to the, 
work site for a four-hour shift and he was unable, in his 
opinion, to work an eight-hour shift. Claimant also advised 
Mr. Moberly that he had started his own vinyl repair business. 
Dr. Saez felt that after being provided a job description 
that was within claimant's physical abilities to perform it.
He noted, however, that he still would suggest vocational 
rehabilitation because he felt claimant was psychologically 
closed to the idea of returning to his previous job.

In May 1979 Mr. Rodney Isom, a vocational rehabilitation 
counselor, indicated that claimant had still refused to 
return to his former employer in the modified position. He 
also reported that claimant had had very little success in 
•his vinyl repair business.

In June 1979 Dr. Darrell T. Weinman indie 
complained of low back and right leg pain. Cl 
a history of his injury tf it he had clin±>ed up 
get a piece of wood unstuck from the saw and a 
in the left knee and he fell backwards, landin 
foot and twisting his back. His diagnosis was 
mechanical back pain rather than a neurologica 
although claimant did have some radiation into 
leg. He thought the distribution of numbness 
foot was confusing because claimant had a plan

-754-

ated claimant 
aimant gave as 
on a chair to 
board hit him 

g on his right 
a probable 

1 back pain 
the right 

in the right 
tar neuromata 9



9

removed from the right foot. Dr. VVeinman noted the musculo- 
ligamentous sprain involved in claimant's injury of February 
1978 had long since healed and any remaininr subjective 
complaints that claimant had in his opinion were psychological 
He found no limitations of physical activity on a physical 
basis.

At this hearing, claimant testified that his vinyl 
repair business has not produced very much income. He 
indicated he has sought other jobs since then including a 
full-time position as a forklift driver in a wood products 
mill. Claimant denied any prior back injury. The claim was 
then denied by the employer on the basis that claimant's 
injury did not arise out or in the course of employment.
The employer then had a co-worker of claimant's testify.
This co-worker testified he recalled claimant had cut his 
knee on that shift on February 9, 1978, but claimant had 
said nothing about injuring his back'. He indicated that 
when claimant first came to work he told this witness that 
he hurt his back at home while working on his car. Claimant’s 
attorney then moved to strike the denial and the testimony 
of this witness relying upon Frasure v. Agripac, Inc., 41 Or
App 7, 649 P2d ______ (1979). Claimant's attorney argued
that the employer was estopped from asserting the defense of 
nonliability more than 18 months after the injury since the 
employer and carrier had voluntarily accepted a claim and 
paid compensation. Claimant contended that he was preju
diced by the carrier's conduct. The Referee concluded, at 
the hearing, that the Frasure case rationale was applicable 
to the instant case and granted claimant's motion to strike 
the denial and related testimony.

The Referee further found that claimant was entitled to 
further treatment for his psychopathology as recommended by 
Dr. V?einman. This issue was not appealed by the employer and 
will not be discussed by the Board.

The Referee found th‘'t based on the evidence before him 
at the time of the hearing that claimant was entitled to an 
award of compensation equal to 112^ for 35% unscheduled 
disability based on his loss of wage earning capacity for 
his low back injury. He further awarded claimant's attorney 
a sum of $700 in addition to and not out of claimant's 
compensation for prevailing on the issue of compensability.

BOARD ON DE NOVO REVIEW
The Board, after de novo review, modifies the Referee’s 

order. The Board does not find that the Frasure case is
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applicable to the facts in the current situation. The 
Court, in that case, applied it to protect the claiinant. 
Here the claimant has not been adversely affected by the 
employer/carrier' s action. The employe r/car'ier original], 
accepted the claim a^'^d paid benefits and compensation unde 
the claim to claimant until it was closed. 'I’herefore, the 
Board does not find that claimant has becni <adversely af'fec 
and that the rationale of the Frasure case does not apply. 
However, based on the totality of the evidence, the l^oard 
would find that claimant has proved he sustained a compens 
injury to his back. The Board considers the testimony of 
'co-worker in reaching this conclusion. The Board finds th 
the preponderance of the evidence indicates that claimant 

‘had the accident as he described on Februa,ry 9, 1978. The 
Board does not find that the incident at home causeci any 
injury or disability to claimant. Therefore, the Board 
would find that claimant has sustained his burden of proof 
of proving a compensable injury on February 9, 1978 to his 
back and knee.

abl G 
a
at

As to the issue of unscheduled disabi.lity, the Board 
would modify the Referee’s award and award claimant compensa
tion equal to 80° for 25% unscheduled disability. Dr. 
Matthews felt that based on claimant's poor response to the 
back strain plus the evidence of degenerative changes that 
claimant would be best confined to light-to-moderate types 
of work. Dr. Saez concurred in this recommendation. Dr.
Saez felt that in view of claimant's persistent complaints 
and the obvious risk of reinjury he should not return to 
hej.ivy work. At the hearing claimant testified he has a high 
school education and has had some experience welding and 
driving farm equipment and driving heavy equipment in general 
Claimant also has worked as a forklift driver and pulling on 
a green chain as we].l as vari.ous other jobs in the lun^ber 
mill industry. The Board concludes that based on the limita
tions claiman't’s, age, education, work background, and othe.r 
factors, that'he is entitled to an award of compensation 
equal to 80° for 25% unscheduled disability.

The Board finds that the award of attorney’s fees in 
this case was excessive.. This is not a, complicated case nor 
a difficult case which justified the av/ard of $700 attorney’s 
■fees. Therefore, the Board would reduce the attorney's fee 
granted claim.ant's attorney to the sum of $500.

ORDER

The Referee 
modified.

s o.rder, dated September 17, 1979 , is

The employer/carrier 
the hearing, is set aside 
injury is ordered accepted.

s denial, entered at the time of 
and the claim for claimant's back m
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Claimant is hereby granted an award of compensation 
equal to 80° for 25% unscheduled disability for his back 
injury. This is in lieu of any previous awards for unscheduled 
disability for the back injury.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for prevailing on the issue of compensability 
the sum of $500. This is in lieu of any previous award of 
attorney's fees for prevailing on the issue of compensability.

The remainder of the Referee’s order is affirmed.

WCB CASE NO. 79-9147

BILL E. JONES, CLAIMANT 
Richardson, Murphy & Nelson, 
Claimant's Attys.

SAIF, Legal Services, Defense Atty. 
Order of Dismissal

February 20, 1980

# A request for review, having been duly filed v/ith the 
Workers' Compensation Board in the above entitled matter 
by the claimant, and said request for review now having been, 
withdrawn,

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of law.
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WCD CASE NO. 78-7402

CINDY MARIE CRAMPTON, CLAIMANT 
Myrick, Coulter, 'Seagraves & Myrick, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross-appeal by Maria Bullis

Februarv 21, 1980

Reviewed by Board Members Wilson and McCallister. 

-ISSUE ON REVIEW

Claimant and Maria C. Bullis seek Board review of the 
Referee's order which l;ound claimant was an employee of;
Maria C. Bullis and that claimant was continuing her employ
ment duties at the time she was injured. However, the 
Referee found claimant had not timely filed her claim and 
approved the State Accident Insurance Fund's (Fund) denial. 
Claimant contends Mrs. Bullis had actual knowledge of the 
injury and was not prejudiced by the delay. Mrs. Bullis 
contends claimant was not an employee.

FACTS

Claimant, 15 years old, alleges she had been employed 
by Maria Bullis in June 1976 to work as a horse trainer and 
to perform clean-up work on Mrs. Bullis' ranch. On June 28, 
1976, claimant, while riding a horse for a neighbor, Mr. 
Hodges, the horse fell and claimant suffered a broken foot.
She filed her claim for this injury on June 29, 1978. Mrs. 
Bullis, had knowledge of the injury on the same day it occurred

Claimant testified she was hired by Mrs. Bullis to work 
on the ranch and help with the horses. She was hircf.i to 
clean stalls, groom, feed and exercise the horses. She v;as 
to receive in exchancje room and board and $11 per week plus 
she would be outfitted with show clothes to we^ir at horse 
shows. Claimant said she moved into the Bullis' home Ln 
June 1976. Claimant indicated Mrs. Bullis paid her $10 at 
the end of the first week. Claimant indicated she usually 
went home on the weekends.

Mil'S. Bullis testified ciaim^^nt was never hired to do 
anything. She said claimant did spend some time at the' ranch 
and did stay overnight, but because she was being a "good 
neighbor" in allowing claimant to stay overnight, Mr.
Bullis indicated he may have, given claimant $10, but if he 
did it was- for spending money and not ror wages.

Ms. Davin Wilson testified she worked for Mrs. Bullis 
in exchange for riding lessons. She testified she saw 
claimant groom horses and claimant gave her orders as to 
what to do,
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m On the day of claimant's injury, a Sunday, she was 
exercising a horse for Mr. Hodges, a neighbor rancher- Mr. 
Hodges testified he had gone to the Bullis ranch and talked 
to Mrs. Bullis about needing someone to exercise his horses. 
There was testimony claimant volunteered to exercise Mr. 
Hodges’ horses. Mrs. Bullis did take claimant to Mr. Hodges 
ranch. Claimant's injury occurred on the second day she was 
exercising horses for Mr. Hodges.. There was no conversation 
between claimant and Mr. Hodges about claimant's being paid 
for her services.

Claimant testified she considered this 
extension of her duties with Mrs. Bullis.

activity as an

The Fund denied the claim on August 23, 1978.

The Referee found clrimant was an employee of Mrs. 
Bullis and was within the course and scope of her employment 
at the time of her injury. The Referee found that Mrs. 
Bullis had direct knowledge of the injury, but had been 
prejudiced by claimant's late filing. Therefore, the Referee 
affirmed the Fund's .denial'.

m
BOARD ON D£ NOVO REVIEW

The Board, after de novo review, wou].d nffirm the 
Fund's denial. The Board concurs with the Referee's f;indinc.i 
that claimant was an employee of Mrs. Bullis. However, the 
Board does not find that at the time of the claimant's 
injury, claimant was an employee of Mrs. Bullis. At the 
time of the injury, claiina^nt was a vo.lunteer for Mr. Hodges. 
The injury did not occur v/ithin the course and scope of 
claimant's employment with Mrs. Bullis. Claimant was not on 
Mrs. Bullis' ranch or under the control or direction of Mrs. 
Bullis when claimant was injured. Mr. Hodges testified 
claimant asked him if she could ride his horses. There was 
no agreement between Mr. Hodges, Mrs. Bui],is and claimant 
regarding compensating claimant for her exercising Hodges' 
horses. Therefore, the Board concludes the Fund's denial 
must be approved.

ORDER

The Referee's order, dated June 22, 1979 , is afj'irmed.
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ANN JANE FOSTER, CLAIMANT 
Leeroy 0. Ehlers, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

SAIF CLAIM NO. KC 180017 February 21, 1980
m

On May 3, 19 79 claimant, by and throuqh hei: attorney, 
requested the. Board to exercise its own motion jurisdiction 
and reopen her claim for an injury sustained on April 18,
1969. Claimant's aggravation ri^’hts have expired, Cisinicint 
was examined by the Orthopaedic Consultants at the request 
of the Fund on June 25, 1979. ' They indicated claimant's 
condition was stationary and tl'iere was no objective evidence 
that her condition resulting from the industrial injury had 
deteriorated. Based on this report the Board referred the 
matter to its Hearings Division with instructions 1:or it to 
hold a hearing and determine whether claimant's condition 
was directly related to her industrail injury and, if so, 
whether it constituted a worsenintj thereof.

A hearing was held on January 22, 1980 before Eeferec 
Mongrain. After thoroughly considering the evidence before 
him, the Referee concluded that claimant's condition has not 
worsened to any significant degree and it was doubtful that 
any worsening was really related to the industrial injury of 
April 18, 1969. The Referee recommended the Board deny 
claimant's request for own motion relief.

The Board, after considering the evidence before it 
together with a copy of the transcript of the proceedings,agrees 
with the conclusion of the Referee. The Board would affirm 
and adopt the findings of fact as set forth by the Referee 
in his opinion, a copy of which is attached hereto.

ORDER

Claimant's request for own motion relief for'an injury ,-, 
sustained on April 18, 1969 is denied.

Pursuant to ORS 656.278(3 
a hearing, review' or appeal.

neither party has a right to

m
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WCB CASE NO. 78-6308 February 21, 1980

DAVID R. HAUCK, CLAI.MANT
Myrick, Coulter, Seagraves & Myrick,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.'
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.

AN REVIEW
Claimant seeks Board review of the Referee's order 

which affirmed the State Accident Insurance Fund's (Fund) 
denial of his claim for an injury he sustained on May 15,
1978. Claimant contends he sustained a new injury on that 
date. •

■FACTS

Claimant, a 27-year-old lumber handler, sustained a 
compensable injury to his low back and right shoulder on 
December 3, 1971 when he fell while trying to hold some 
lumber. This injury was diagnosed as a right shoulder 
sprain and acute lumbosacral sprain.

In July 1972, Dr. Darrell Weinman reported that claimant 
was released for light work which did not involve lifting 
over 50 pounds. He felt that claimant should be rehabilitated 
to some other job other than pulling on the green chain.

On August 24, 1972 D:. Weinman reported that claimant's 
condition was stable. He reported that claimant had returned 
to work and reported occasional back pain if he lifted the 
wrong way, but most of the time claimant was pain free.

A Determination' Order, dated September 15, 1972, granted 
claimant an award of compensation for temporary total disabil
ity and an award of compensation equal to 16° for 5% unsched

uled disability for his low back injury. This Deterrni.nation 
Order was appealed and, after a hearing, claimant's award 
was increased by an additional award of compensation equal 
to 48° for 15% unscheduled disability for his low back 
injury. The total au(ard claimant was granted for this 
injury was equal to 64° for 20% unscheduled disabiJ.ity for 
his low back injury. ’
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In May 1974, Dr. Weinman reported that claimanb liad 
developed low back pain in the same location he had when the 
doctor had seen him for his problem in 1972. Claimant 
reported he was doing a clerical job at that time and was 
not doing any heavy lifting. He repprtstl tllG Pflin Wd5 WOr^e' 
when he sat than when he stood. He indicated the pain 
radiated down both posterior thighs at times. Dr. Weinman's 
examination revealed a normal range of motion of the lumbar 
spine, but he felt that claimant had pain in the low lumbar 
area on forward flexion and on hyperextension.

On August 20 ,, 1974 , Dr, Daniel Halferty, medical examiner 
at the Disability Prevention Center, indicated claimant's .
'condition' was medically stationary and that his present 
disability was considered mildly moderate. He did not feel 
that the claimant would be able to return to the type of 
work that he was doing at the time of his original injury.
Dr. Weinman concurred with this evaluation of claimant's 
impairment.

On September 26, 1974, Dr. Weinman reported that claim- 
anti's condition was stable and claimant was in need of 
rehabilitation. He felt claimant could not return to his ^ 

jAb.' Dr. Wernman iii(5icated claimant had a mildly 
moderate loss of function of the back and due to his injury 
had a mild loss of function.

A Determination Order, dated November 21, 1974, awarded 
claimant additional compensation for temporary total disabil
ity. ' ^

Dr. Alan Meyers reported on May 16, 1978 that claimant 
was disabled due to acute exacerbation of his chronic low 
back injury. On May 29', 1978, Dr. Meyers indicated that 
claim.ant's back pain had begun 14 days- prior to the 29th 
while moving some type of bench at work. Dr. Meyers, in 
December 1978, opined that - claimant's chronic back condition 
had become aggravated and worsened since his claim was last 
closed.

On December 12, 1978, Dr. Weinman reported that he 
again was seeing claimant as a result of claimant's continuinq 
back pain'. He indicated .that on "May 12, 1978" claimant was 
helping move out a table saw in the.pl^te of his employment 
when claimant's back.snapped and claimant's left leg became 
sore again. The diagnosis v/as "degenerative joint disease,
L4-5aggravated by the lifting episode i.n Mciy, 1978, ini, tiall.y 
begun'-in 1971, on December 3rd". Dr. Weinman felt a myelogrcim 
should be performed to clarify claimant's condition. On 
December 19, 1978 claimant underwent a myelogram which 
revealed a small anterior extra-dural defect at L4-5, consis
tent with some disc protrusion at that leve],. Dr. Weinman's 
notes indicated that claimant had a mild herniated 1.4-5 disc 
and that he felt claimant should engage in no bending, 
lifting or stooping. 762-
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9 On January 25^ 11111 .du Weimncm claimant's
condition was stationary and that he had a bulging disc 
which, at times, became more symptomatic. He 'did not feel 
that claimant's impairment was any greater than that awarded 
on January 29, 1973. Dr. Weinman opined that the pain claimant 
had had, intermittently, since December 3, 1971, was an 
aggravation of his pre-existing condition of a mildly bulging 
disc. He felt that the incident of lif.ting the table saw 
probably aggravated claimant's condition. Dr. Weinman 
concurred with Dr. Meyers that claimant's problem was aggravated 
by the "May 12, 1978" injury. He disagreed that it was made 
worse by it.

i Claimant filed a claim on May 18, 1978 alleging an 
injury to his back while lifting a .table on May 15, 1978.
The claim indicates : that this was-a recurrence of an. old 
injury.

In June 1978, Dr. Shames, after examining the claimant, 
diagnosed an acute exacerbation of chronic'low back pain. •

On June 26, 1978, thejFund denied the claim filed May 
18, 1978.

At the hearing claimant testified that he was employed 
as a Sander by this employer. He indicated that he was 
required to do finish sanding of cabinet doors of various 
sizes while standing, at a table some 38 or 40 inches high,, 
stack the finished product, from the floor level to various 
heights, and carry stacks to the painting room for additional 
processing by the employer;. He indicated that his back had

always continued to bother, him since the 1971 injury, but 
the activity on. the job with this employer caused an i.ntensi- 
fication of pain greater than he had had when he was not 
working. Claimant stated that near the end jf his v/ork 
shift on May 15, 1973, he and about half a dozen otlu.m: 
employees were carrying a table some 26-feet long by 2--{:cef; 
wide, constructed of plywood and 2' x.4's, on which a large
saw was mounted. He felt that he was bearing an estimated 
60-70 pounds of the weight of this table. • He stated that as 
tliey were moving the table* through the shop door he Celt a 
sharp pain in his back and' had to release his hold on the 
table. A co-worker of claimant’s corroborated claimant's 
tejstimony. The president of the company was present at the 
time of the table moving incident and indicates that there 
was not any injury reported on the day of the alleged occur
rence. Claimant stated that he did not report the back pain 
on the day it occurred because he had had sharp pains from 
time to time before and thought that these pains would go 
away and he would be all right.

-763-



The Referee found that tlie alleqed injury occurred on 
May 15, 1978 and that the confusion between May 12 and M^iy 
15 was not significant. The Referee further found, under 
the Weller- v. Union Carbide case as decided by the Court o

cause
m

Appeals, claimant's work activity did not originally 
or materially and permanently worsen his condition, 
the Referee-affirmed the denial of: the Fund.

BOARD ON DE NOVO REVIEW

The re fore,

The Board, on de novo review, reverses the Referee's 
"order. The Weller case, relied upon by the Referee, was 
affirmed by the Supreme Court.- Weller v. Union Carbide, 28

(1979). HowSYGr, tfic Couit fold ill
that case that claimant must prove by a preponderance of the 
evidence that his work activity and conditions caused a 
worsening of his underlying disease resulting in an increase 
in his pain to the extent that it produces disability or 
requires medical services. The Court further held that if a 
temporary worsening of the underlying disease requires 
medical services or results in temporary disability the 
claim is compensable. The Board finds, in this case, that 
claimant's work activity caused a worsening of his underlying 
disease which resulted in an increase in his pain to the 
extent that it produced temporary disability and required 
additional medical services. Therefore, the Board finds 
tliat under the rationale of Weller (supra.) , the claim of ■ 
the new injury is compensable.

ORDER

The Referee's order, dated June 7, 1979, is revcr.sed.

The. claim is he.reby remanded to the State Acc.i dotit 
Insurance Fund for acceptance and payment of compen.s.'it.i.on 
and other benefits as required by law until the clraiin .is 
closed pursuant to the provisions of OI^S 656.26 8.

Claimant's attorney is granted as a reasonable attouney's 
• fee the sum of $500 for his ser^/ices at the hearing level.

76 4-



February 21, 1980WCB CASE NO. 79-2857

JAMES G. LANGLEY, CLAIMANT 
Gary J. Susak, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which remanded claimant's 
claim for a hearing loss to his right ear to it for acceptance 
and payment of compensation and other benefits under the 
Workers' Compensation Law. It contends this was in error.

FACTS ' ‘

Claimant, a 61-year-old construction laborer, alleges 
he sustained a hearing loss to his right ear from his work 
exposure from March 13 to March 19, 1978. Claimant's job 
involved servicing four generators once each hour (total 
time was about 12 to 20 minutes per hour). Approximately 
four feet from the generators the noise level was 87 decibels.

In May 1978, Dr. Robert Stuart reported claimant had a 
hearing loss and tinnitus. Audiograms revealed claimant had 
a 10% hearing loss to the left ear and a 40% hearing loss to 
the right ear. Dr. Stuart did not indicate this was related 
to an industrial injury o'" exposure.

In January 1979, Dr. K. B.' Garland indicated claimant 
reported he had.a sudden loss of hearing in his right ear 
after a one-week exposure to intensive noise in March 1978. 
Claimant had a cons.lstent high pitched tinnitus in the right 
ear. Dr..Garland felt claimant's hearing loss in the right 
ear was considered to be primarily sensorineural and more 
tests were needed to determine whether the loss was noise 
induced or whether it was a sudden onset type of loss.

On February 16, 1979, Dr. Joseph Petrusek indicated 
claimant denied any noise exposure prior to the week l:t.-om 
March 13 to March 19, 1978. Claimant said on the third day 
he began .to notice a roaring in his right ear. Dr. Petrusek 
stated claimant had s ustained a moderately severe sensorineura.l 
hearing loss in the right-ear. He felt the test results and 
resulting type of curve were not associated with a noise 
induced hearing loss. Dr. Petrusek stated it was more 
closely associated with a ' type of hearing loss which was 
often called . . Sudden Idiopathic Sensorineural hearing 
loss". He felt that the fact "it occurred on the job shou.Id 
be taken into account".
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On March 6, 1979, the Fund denied this claim.

The Referee concluded that based on Dr. Petrusek's 
report and claimant's history that this claim'was.compensable. 
Therefore, he set aside the denial.

BOARD ON DE NOVO RgYIfiW

The Board, after de novo review, reverses the Referee's 
order. The medical evidence in this case raises an inference 
that claimant's work might have caused his hearing loss.
The medical evidence does not establish that it was probable 
•that claimant's hearing loss was related to his job. The 
■Board finds it difficult to understand how claimant's inter

noise levels could result in claim- 
Petrusek's diagnosis of sudden 
liearing loss and his remarks that 

claimant's hearing loss were not characteristic of noise 
induced hearing loss supports the Board's conclusion that 
this claim is not compensable. Therefore, the Board, based 
on the entire record, finds that this claim is not compensable 
and reverses the Referee's order.

mittent exposure to such 
ant's hearing loss. Dr. 
idiopathic, sensorineural

ORDER

The Referee's order, lated August 31, 1979, is reversed. 

The denial, dated March 6, 1979, is approved.

February 21, 1980SAIF CLAIM NO. KA 734855

HOWARD 0. MANSKER, CLAIMANT ^
SAIP, Legal Services, Defense Atty.
Own .Motion Determination

Claimant sustained a compensable injury to his right 
wrist on May 31, 1959. This claim was accepted eind closed. 
Claimant's aggravation rights have expired.

On October 10, 1978, Dr, Keith Woolpert reported that 
claimant had had continuing difficulty with his right wrist 
.and that he had been treating the claimant since March 1978, 
Dr. Woolpert related these ongoing right wrist problems to 
tile 1959. injury. On February. 7, 1979 , Dr. Woolpert performed 
a median and ulnar nerve release. This claim was reopened 
by the Board under its own motion jurisdiction on June 14, 
1979, effective February 7, 1979,
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In December 1979, the Orthopaedic Consultants found 
claimant's condition medically stationary. They found the 
physical impairment of the right wrist was mildly moderate 
and related this impairment to the original injury of May 
31, 1959. On January 9, 1980, the Fund forwarded a copy of 
this report to Dr. Woolpert and asked if he concurred with 
this report. It advised Dr. Woolpert that if it did not 
hear from him within two weeks it v/ould assume that he 
concurred with the report. No response was received from. " 
Dr. Woolpert.

On January 21, 1980 b e Fund requested a determination 
of gurrent disability. The Evaluation Division
of the Workers' Compensation Department, on February 7,- 
1980, recommended that claimant be granted additional compen
sation for temporary total disability from February 7, 1979 
through January 14, 1980 and an award of compensation of 15% 
scheduled disability of the right wrist in lieu of and not 
in addition to any previous'awards for ...this injury.

The Board concurs.

ORDER

Claimant is hereby granted compensation for tenijoorary 
•total disability from February 7, 1979 through January .14, 
1980, less time worked, •

1
Claimant is also granted an award of compensatimi of 

15% scheduled disability for injury to' the right wrist. 
This award is in lieu of all previous awards claimant has 
been granted for this injuiry.

February 21, 1980CLAIM NO. AC 381887

HOWARD D. NICHOLSON, CLAIMANT 
Evohl F. .Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

Claimant sustained a compensable injury to his ].ow back 
on July 18, 1972. His claim was initially closed by a 
Determination Order, dated January 16, 1973, which awarded 
claimant compensation for temporary total disability and 
compensation equal to 32° for 10%- unscheduled disability. 
Claimant's aggravation rights have expired.
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claimant continued to have difficulty with his low back 
condition. The Board reopened this claim by its Own Motion 
Order, dated July 11, 1979, effective April 5, 1979 for 
treatment to include surgery as recommended.

On August 17, 1979, after a myelogram,•Dr. J. Wilson 
performed a channel type decompression from L3 to the sacrvim. 
Dr. Wilson, in October 1979, reported claimant felt he had 
good relief of his leg pain, but continued to have intermit
tent aching .in his back and limitation of movement of his 
back.

On December 6, 1979, Dr. Wilson indicated claimant's 
-condition was medically stationary. Claimant reported his 
leg pain had been almost entirely relieved bilaterally, but 
that continued to have some aching and discomfort in his low 
back with activity. However, claimant felt his condition 
was improved by the surgery.

On December 28, 1978, the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers’ Compensation Department, on January 18,
1980, recommended claimant be granted compensation for 
temporary total disability from April 5, 1979 through December 
6, 1979 and no additional compensation for permanent partial 
disability.

The Board concurs. #
ORDER

Claimant is hereby granted compensation for temporary 
total disability from April 5, 1979 through December 6,
1979, less time worked.

Claimant's attorney has already been granted an attorney 
fee by the Own Motion Order of July 11, 1979.
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February 21, 1980CLAIM NO. 05 X 010442 

RICHARD A. REPIN, CLAIMANT
EvAhl P. Malagon, Claimant's Atty.
Gray, Fancher, Holmes & Hurley, 

Employer's Attys.
Own Motion Determination

Claimant sustained a compensable injury to his low back 
on October 13, 196'9’. ’ His claim was originally closed by a 
Determination Order, dated September 27, 1972, which granted 
claimant an award of compensation for temporary total disabil
ity and compensation equal to 96° for 30% unscheduled low 
back disability. Claimant's aggravation rights have expired. 
Claimant's claim was subsequently reopened and closed on two 
different occasions and a stipulation entered into, all of 
which resulted in claimant being granted a total award of 
compensation equal to 240° for 75% unscheduled disability 
for his low back injury. .Claimant has undergone four surgical 
procedures on his back.

Dr. Thomas L. Gritzka, in December 1979, indicated he 
began treating claimant in April 1979. He indicated claimant 
had been given a body cast and a lumbosacral brace. He 
reported the brace appeared to fit well and helped claimant 
stabilize his lumbosacral spine. Dr. Gritzka opined that 
claimant's condition was medically stationary on November 7, 
1979 .

On January 12, 1979 the Board issued an Own Motion 
Order reopening the claim.. On July 11 , 1979 the Board 
amended its order-ordering that the claim be reopened for 
the payment of compensation, as provided.by law, commencing 
on July 9 , 1979 , the date" claimant was hospitalized with 
procedures recommended by Dr. Gritzka and until the claim 
was again closed pursuant to ORS 656.278.

On January 15, 1980 the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on January 30,
1980, recommended claimant be granted additional temporary 
total disability compensation from July 9, 1979 through 
November 7, 1979. They did not recommend any additional 
compensation for permanent partial disability in excess of 
that which he had been previously granted.

The Board concurs with this recommendation.
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ORDER

The claimant is hereby granted compensation for temporary 
total disability from July 9, 19 79 through NovemlDer 1 , 19 79, 
less time worked. This award is in addition to any awards 
claimant has been granted in the past.

Claimant's attorney has already been .awarded a reasonable 
attorney's fee by the Own Motion Order of January 12, 1979..

CLAIM NO. C604-9967 February 21, 1980

DELORES A. SKIDMORE, CLAI.MANT
GaltOn, POftidk fi Scott, Claimant's Attys.
SAIF, Legal Services, De.fense Atty,
Own Motion Order

Claimant sustained a compensable injury to her back on 
September 28, 1969 when she slipped on a wet floor and fell, 
straining her back. The claim was initially closed by a 
Determination Order, dated August 3, 19 72. Claim.ant's 
aggravation rights hav'-e expired. Claimant’s claim has been 
reopened and closed several times resulting in claimant 
being awarded a total award of compensation equal to 240° 
for 75% unscheduled low back disability.

On January 21, 1980, claimant, by and through her 
attorney, requested the Board exercise its own motion juris
diction and reopen her claim. Attached to this request was' 
a copy of a report from Dr. Thomas Boyden, dated January 17, 
1980, stating that claimant had been hospitalized on January 
7, 1980 as a result of an increase in her pain pr.oblem. Dr. 
Boyden stated that claimant's present condition had worsened 
su)"ijectively since September 1979: It was his opinion that
claimant was permanently and totally disabled from gainful 
employment and that.i this condition was related to her original 
injury of September 28>'.. 1969.

On January 24, 1980 the Board informed Liberty Mutual 
of claimant's request and asked it to advise the Board of' 
its position with regard thereto. On February 4, 1980,
Liberty Mutual responded that claimant’s aggravation period 
had expired and that it hci received no medical reports- 
indicating the purpose or extent of the care claimant was 
receiving.

%
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The Board, after considering the report of Dr. Boyden 
and reviewing this matter, concludes the claim should be 
reopened as of the date claimant was hospitalized, January 
7, 1980, and^unj:il the .claim was closeji pursuant, to the 
provisions of ORS 656.278.

Claimant's attorney should'be granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compensa

tion for temporary total disability granted by this 'Ojder, 
payable out of said order as paid, not to exceed $750.

IT IS SO ORDERED.

CLAIM NO. HB 139488 February 21, 1980

LAWRENCE W. WELLS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his left 
knee on May 4, 1965. His claim has been closed and his 
aggravation rights have expired.

Claimant continued to have difficulty with his left 
knee and in June 1975 Dr. Paul Campbell performed an arthro
scopy and a valgus producing proximal tibial osteotomy. In 
October 1976, claimant's condition was found to be medically 
stationary and the claim again closed with an award of 
compensation for temporary total disability and compensation 
equal to 50% permanent partial disability of the left knee.’

In September■1978, claimant's left knee began to swell 
acutely and his claim was reopened by the Board under its 
own motion jurisdiction, on January 29, 1979, effective the 
datie claimant was hospitalized in September 1978.

In May 1979, claimant was hospitalized and underwent an 
arthroscopy of the left knee and lateral meniscectomy, 
partial posterior horn, with chondroplasty of the patella, 
performed by Dr. Campbell.

On January 2, 1980, Dr. Campbell indicated claimant's 
condition was medically stationary. He stated claimant had 
not returned to work and felt claimant could perform lighter- 
work, but with claimant's 'level of education and training it 
would be difficult for him to find this type of employment.
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On January 15, 1980, the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of- the'Workers' Compensation Department, on February 7,
1980 , recommended claimant be grcinted additional compensation 
for temporary total disability from September 28, 1978 
through January 2, 1980 and no additional permanent partial 
disability.

The. Board concurs with the recommendation of additional 
compensation for temporary total disability. However, the
B03rd finds that i^^ports siobmitted to them do not supply 
any information concerning claimant's curron_ disability. 
Therefore, the Board.would order the Fund to obtain additional 
information concerning claimant's disability now as compared 
to October 1976.

ORDER
Claimant is hereby granted compensation for temporary 

total disability from September 28, 1978 through January 2, 
1980, less time worked.

The State Accident Insurance Fund is hereby ordered to 
obtain information on claimant's current disability as 
compared to his disability at the time of the closure in 
October 1976 and submit it. to the Evaluation Division for 
its consideration and to allow it to make a recommendation 
to the Board.

WCB CASE NO 79-20 Februarv 25, 1980

JOAN D. COLE, CLAIMANT
Harold W. Adams, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Lee. Davis Kell, Employer's Atty.
Settlement Stipulation

■ IT IS HEREBY STIPULATED AND AGREED by and between the 
above-named claimant, acting by and through HAROLD W. ADAMS, 
her attorney; the STATE ACCIDENT INSURANCE FUND, acting by 
and through JAMES BLEVINS, its Chief Trial Counsel, and 
CAPITAL INTERNATIONAL CORPORATION, aka TIKI LODGE, the 
employer, by and through its attorney, LEE DAVIS KELL, as 
follows:

m
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That the claimant sustained an injury on or around 
January 27, 1976, while employed at the Tiki Lodge in Salem, 
Oregon and received a Determination Order on her accepted 
claim for compensation on September 8, 1978. No award for 
permanent disability was made by that Determination.

That claimant filed a request for hearing and received, 
by Opinion and Order dated November.23, 1979, a partial 
disability award of 50% unscheduled disability, equal to 
160 degrees.

That, while appeal has been filed in this matter, the 
parties are now desirous of settling the case without the 
necessity of further litigation and, therefore, stipulate 
and agee herein that the respective rights for de novo 
review upon appeal will be closed and that claimant will 
receive in a lump sum payment the remainder of the amount

and owing pursuant to tho award rendered by the Order
and Opinion of November 23, 1979; counsel for claimant 
to receive the unpaid remainder of the attorney’s, fee 
at 25% of that permanent partial disability award, as- 
specified by the Opinion and Order, also im lump sum.

This Stipulation is hereby approved and the claimant's 
request for review on appeal is hereby dismissed.

February 27, 1980WCB CASE NO. 79-1983

BILLY J. DORRENBACHER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Order of.Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter 
by the claimant, and said request for review now having 
been withdrawn,

IT IS THEREFORE ORDERED that the request- for review 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of law.
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DAIVD L; GALT, CLAI.MANT
Franklin, Bennett, Ofelt & Jolles,
Claimant’s Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.

.-ISSUE ON REVIEW

^ Claimant seeks Board review of the Referee's order 
which affirmed the employer's denial of claimant's aggravation 
claim. Claimant contends this was in error.

FACTS

Claimant, a 19-year-old carpenter apprentice, injured 
his back on his.first day on the job on May 17, 1978. Dr. 
Richard Lindquist diagnosed this as a lumbar spine sprain 
and released claimant for regular work and found claimant’s 
condition medically stationary on June 12, 1978. He did not 
find claimant had any permanent impairment from his injury.

A Determination Order, dated August 25, 1978, awarded 
claimant compensation for temporary total disability from 
May 25, 1978 through June 11, 1978.

On January 2, 1979; Dr. Lindquist indieat^d claimant 
had developed a "sore back" driving back and forth to the 
beach. Claimant stated he wasn't working since no work was 
available, but was doing "side jobs". Claimant reported he 
had been .playing squash with his father and receiving some 
physical therapy. Dr. Lindquist felt claimant was "really 
not disabled". Dr. Lindquist saw claimant on January 4,
1979 and gave him a work excuse slip. On January 18, 1979 
Dr, Lindquist indicated claiinant continued to complain of a 
sore back.

.Also, on January 18, 1979 , Dr. Lindquist wrote the 
State Accident Insurance Fund (Fund) and "asked" the claim 
be reopened because claimant had "aggravated his back problem 
since returning to work".. On January 19 , 1979 , he again 
wrote the Fund requesting reopening of the May 17, 1978 
claim due to claimant's aggravation of his back after return
ing to-w.ork. Dr. Lindquist indicated he had seen claimant 
on January 2, 1979,

On February 19, 1979, Dr. Robert Post diagnosed chronic 
lumbar pain. He felt this related to an injury in May 19.78.
Dr. Post felt claimant could return to his previous employment. 
Dr. Lindquist agreed with this report.

WCB CASE NO. 79-2243 February 21, 1980
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The Fund, on February 20, 1979, denied claimant's claim 
for reopening.

In March 1979, Dr. Lindquist indicated he had felt 
claimant had recovered sufficiently by June 12, 1978 to 
return to work. He felt there were other factors, in addition 
to claimant's work activities, such as claimant's body build 
and physical condition, inconsisto:nt exercise and prolonged 
driving, which contributed to claimant's low back discomfort. 
Dr. Lindquist felt claimant's continued complaints of low 
back pain were "because of continuous aggravating factors".

Dr. Lindquist, an May 1979, indicated claimant had 
continued to work up to November 1978, but hadn't really 
recovered from his injury.

At the hearing, claimant testified he had no back 
problems prior to May 17, 1978. He said he returned to work 
on June 12, 1978 and felt fine except when he performed 
overhead work he was sore in the evening. He indicated that 
he noticed back pain more often the longer he worked.
Claimant received physical therapy after he returned to ' 
work.

The Referee found claimant had failed to sustain his 
burden of proof that his condition worsened subsequent to 
June 12, 1978. The Referee found no medical evidence to 
support claimant's claim. Therefore, the Referee affirmed 
the Fund's denial.

BOARD ON DE NOVO RLVIEW

The Board, after de novo review, affirms the Referee's 
order. The Board agrees with the Referee that claimant 
failed to meet his burden of proving his condition had 
worsened since his last arrangement or award of compensation 
and would affirm the Fund's denial. Claimant is entitled, 
under ORS 656.245, to medical services for conditions result
ing from his May 17, 1978 injury.

ORDER

The Referee's order, dated August 21,, 1979 , is affirmed.
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WCB CASE NO. 79-24
WCB CASE NO. 79-25

February 27, 1980

DARREL W. GOFF, CLAIMANT 
Malagon & Yates, Claimant's Attys.
Luvaas, Cobb, Richards & Fraser,
Employer's Attys.

SAIF, Legal Services, Defense Atty.
Order Denying Motions

On February 12, 1980, the Board issued its Order on 
-Review which affirmed and adopted the Referee's Opinion and 
yOrder which approved the denial on behalf of Island Drywall 
Company (Island) , denied enhanced temporary total disability 
compensation against Royalty Drywall Company (Royalty), 
approved the aggravation claim against Royalty and awarded 
claimant's attorney a fee of $800. Royalty had requested 
Board review of that portion of the order which affected it. 
Claimant had sought Board review of that portion of the 
Referee's order which denied his request for .increased rate 
of temporary total disability, penalties and attorney's 
fees. The Board, in its order, did not award claimant's 
attorney a fee, because claimant's attorney failed to file a 
brief on the issue appealed by Royalty and did not prevail 
on his cross-appeal.

On February 19, 1980, Royalty requested reconsideration 
of the Board's order based on its brief and additional 
medical reports received by it after the date of the Board's 
order. The Board is unable to consider these reports and, 
therefore, would deny Royalty's request for reconsideration.

On February 21, 1980, claimant requested reconsideration 
of the Board's order contending claimant's attorney was 
entitled to a fee for prevailing. For the reasons set forth 
above, the Board denies this request.

ORDER

The motions for reconsideration submitted by both 
Royalty Drywall Company- and claimant are hereby denied-.

#
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WCB CASE NO 79-6124 February 27, 1980
JIMMY E. MARTIN, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order of Dismissal

A request for reviewhaving been duly filed with the 
Workers' Compensation Board in the above entitled matter 
by the claimant, and said request for review now having 
been withdrawn,

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of law.

February 27, 1980SAIF CLAIM NO. ZC 391545

PATRICIA M. PANKRATZ, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury-to her_ low back 
on August 30, 1972. Her claim was initially closed'by a 
Determination Order, dated February 28, 1973, which awarded 
her 5% of the maximum allowable by statute for unscheduled 
low back disability. Claimant's aggravation rights have 
expired.

Claimant continued to have difficulty with her back and 
indicated she had been unable to work since September 7,
1978. The Board, by an Own Motion Order, dated January 9, 
1980, reopened claimant's claim as of September 7, 1978.

On September 8, 1978 claimant underwent a myelogram 
which revealed a herniated disc at the L4-5 level. Dr. Chen 
Tsai performed a laminotomy at the L4-5 level on the left on 
October 23, 1978, a discectomy and left L5-S1 neurolysis via 
the left L5-S1 laminotomy. He related the need for this 
surgery to her injury of August 30, 1972. Dr. Tsai reported 
that on March 8, 1979 claimant continued to complain of some 
aching in the right side of the hip but that she was on no 
medication for pain and that his neurological examination 
was essentially within normal limits.
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On October 29, 1979, the Orthopaedic Consultants re
ported that claimant's condition was medically stationary 
arid‘’that her claim could be closed. It was their opinion 
that claimant was limited to lighter sedentary work because 
of her physical impairment. They estimated the physical 
impairment of the lumbosacral spine as mild to moderate' and 
attributed this limitation to her 1972 injury.

Dr. Tsai, on January 24, 1980, indicated he considered 
claimant's condition to be medically stationary as of March 

-8V 1979. He concurred with the report of the Orthopaedic 
Consultants and agreed with them.that the claim could be 

^ -closed.

On February 5, 1980, the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on February 12,
1980, recommended claimant be granted an additional 5% 
unscheduled low back disability in addition to that granted 
by the Determination Order, dated February 28, 1973, and 
compensation for additional temporary total disability from 
September 7, 1978 through March 8, 1979 and for October 29,

' 1979 and January 24, 1980.

The Board concurs with the Evaluation Division's recom
mendation as to the compensation for temporary total disabil
ity. However, the Board finds that based on the limitations 
and rating the impairment contained in Dr. Tsai's and the 
Orthopaedic Consultants' reports that claimant has sustained 
a larger loss'of her wage earning capacity than that which 
she'had been compensated for. The Board finds that claimant 
is entitled' to additional compensation for her unscheduled 
disability equal to 64° for 20% unscheduled disability for 
her low back injury.

ORDER

Claimant is*hereby granted compensation for temporary 
total disability from .September 7, 1978 through March 9,

-1979 'and for one day each on October 29 , 1979 and January 
24, 1980. Claimant is 'also granted compensation equal to 
•64° for 20% unscheduled low back disability. These awards 
are i’n addition to any awards claimant has previously been 
granted. , ' ‘ '

Claimant'.s attorney has already been awarded a reason
able-attorney's fee for fhe increased award of compensation 
for temporary total disability by the Own Motion Orderof 
January 9, 1980. Claimant's attorney is also granted a 
reasonable attorney's fee equal to 25% of the increased 
compensation granted by this order for permanent disability, 
payable out of said compensation as paid, not to exceed 
$3,000.
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# WCB CASE NO.
WCB CASE NO.

79-6027
79-6516

February 27, 1980

WILLIAM VAN WINKLE, CLAIMANT 
Coons & Anderson, Claimant's Attys,
SAIF, Legal■Services, Defense Atty.
Own Motion Order . .

Claimant sustained a compensable injury on February-14,
1972. The claim was accepted and closed. Claimant's aggravation 
rights have expired. Claimant requested the Board exercise 
its own motion jurisdiction and reopen his claim on the 
grounds that his condition had worsened. The State Accident 
Insurance Fund (Fund), on July 10, 1979, denied the request 
on the grounds that the medical report from Dr. Bert, dated 
May 25 , 1979 , indicated a new incident had occurred on. March 
26, 1979. Claimant requested a hearing on this denial and 
also requested'a hearing on the refusal of the Fund to 
continue to furnish claimant medical care and treatment for 
conditions relating to his 1972 claim. These two requests, 
were consolidated for a hearing.

On October 24, 1979, the Board, after giving full 
consideration to the documents submitted to it, remanded the 
request for own motion relief received by the claimant to 
its Hearings Division with instructions that said request be 
set for hearing at the same time with the issue ofwhether 
claimant suffered an aggravation of an old injury or sustained, 
a new injury on March 26, 1979 was set.

A hearing was held on November 13, 1979. The Referee 
found that the work activity on March 26, 1979 contributed 
independently to the condition requiring treatment there
after and concluded that claimant had established a valid 
claim for a new injury. Therefore, the Referee recommended 
to the Board that claimant's request for own motion relief 
under the 1972 claim be denied.

The Board concurs with the findings and recommendations 
of the Referee a copy of which is attached hereto and, 
thereby incorporated.

ORDER

Claimant's request for own motion relief is hereby 
denied.

Pursuant to ORS 656.278(3) neither party has a right to 
a hearing, review or appeal.
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WCB CASE NO. 78-123 February 27, 1980

DAVID E. WILBURN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order on Remand

The majority of the Board, on June 7, 1979, affirmed 
the Referee's Opinion and Order in this case which affirmed 

,-a- Determination Order, dated November 16, 1977 , which granted 
claimant compensation equal to.. 32° for 10% unscheduled 

f-disability for his neck injury. Claimant appealed the 
Board’s order‘to the Court of Appeals.

.. . In an opinion filed December 10 , 1979 , the Court of . 
Appeals reversed- and remanded this claim to the Board with 
instructions to enter a new order determining claimant to be 
permanently and totally disabled and for further proceedings 
consistent with their opinion. The Court remanded the issue 
of claimant's entitlement to temporary total disability and 
payment of medical expenses for his hospitalization treatment 
which were related to claimant's psychosis. The Board 
received the judgment and mandate issued, on February 13,
1980.

• ’The Board finds that claimant's hospitalization at 
Woodland * Park Hospital from January 13, 1978 to January 31,

' 1978'was related to his compensable injury and claimant is 
entitled to.an .award of compensation for temporary total 
disability for that period and to have his medical expenses 
for this-hospitalization, paid.

•The. Board further finds that claimant is entitled to an 
award of compensation- for permanent total disability effective 
November 16, 1977 and the ,State Accident Insurance Fund can 
credit any payments of temporary total disability or permanent 
partial disability paid against this award.

. ' ' ' ' ' ■ ■ . 'order

Claimant is hereby awarded compensation for temporary 
total disability from January 13, 1978 through January 31,
1978 and is entitled to .have his medical expenses for his 
hospitalization at Woodlawn Park Hospital during this period 
paid. ‘ .

- Further, claimant is hereby awarded compensation for 
permanent total disability effective November 16, 1977 and 
the State Accident Insurance Fund can-,credit any am.ounts 
paid for temporary total disability or permanent partial 
disability against this award.
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WCB CASE NO.
WCB CASE NO.

78-1273
78-1274

February 28, 1980

JERRY CROWLEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant’s Attys.
Lanq, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

Claimant seeks Board review of the Referee's order 
which affirmed the employer's denial of his claim for an 
occupational :t;espiratory disease.

FACTS

Claimant, a 51-year-old veneer patcher, alleges he 
sustained an occupational disease, due to,his inhaling of 
dust, smoke and gases while working in a sawmill for 11 
years from October 4, 1965 through February 7, 1977. This 
claim was denied by the employer on January 23, 1978.

On August 24, 1970 Dr. Don Romanaggi reported that 
claimant indicated he had worked in a pulp mill and had felt 
"chest congestion" with wheezing and coughing. . He indicated 
that he had stopped working in the pulp mill five years 
prior to 1970 and had done well until two years ago when,he 
had recurrent chest symptoms. Claimant realized that he had 
a worsening of the symptoms during the winter months. Dr. 
Romanaggi reported at that time claimant was working at a 
plywood mill' and it was questionable .that claimant was 
having any increasing symptoms at work. He diagnosed perennial 
allergic rhinitis and possibly asthmatic bronchitis. Dr. 
Romanaggi felt that claimant had chronic nasal and pulmonary 
problems and if he did not watch his environment, take 
medication as prescribed, and stop smoking, that most likely 
as time progressed he would have .increasing .symptoms.

In December 1972, Dr. William Laidlaw reported that 
claimant had been having difficulty in hot and in cold 
weather with bronchial spasms and that claimant had never 
responded well to the medication prescribed. He indicated 
that claimant had been under stress and tension and he felt 
that part of claimant's asthmatic component was due to the 
stress reaction. Dr. Laidlaw indicated that he had been 
treating the claimant on and off for a period of several 
years for this condition.
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In January 1973, Dr. John Tuhy rroported that claimant 
indicated, he had-• intermittent episodes of: wheeiiincj and 
dyspnea- from 1965 on, more frequent in the winter months, 
and since about 1970, occurring about one-third of the days 

L sometimes lasting all day. Claimant indicated these tended
to be precipitated by exertion, exposure to cold air, smoke 
at .the plywood mill, household sprays -and sometimes by 

•- .. ci.garette smoke. Claimant indicated he had quit smoking in 
''■.V , June of 1972. Dr. Tuhy felt that the tests revealed that

claimant had a fairly mild ventilatory impairment of the •
• . obstrutive type, with improvement in the airway obstruction 

"‘after use of. the bronchodilator. He felt ^if it was possible 
, it would be best for claimant to be in a situation where he 

: :, • f .was not exposed to smoke and other respiratory irritants.,

" ••• In April 1977, Dr. Tuhy reported that claimant's employer
■ had closed its mill on March 18, 1977. Claimant indicated 

• • he obtained a "job as a custodian for a school, but worked • 
only about one week, quiting because of "asthma due to dust 
and chemical smells in the lab". Dr. Tuhy diagnosed a 

- probable reactive airway disease (chronic bronchitis with 
'I--, bronchospasm) , which by history was worse by exposure to 

. certain respiratory irritants; probable chronic obstructive
.yI:..-'r lung:'disease-^ of.-mild-to '.moderate degree. He’ felt it was 

y . Jh 3-;'^ise to advise claimant to get a job in a situation in which 
J;";!):l"the'''exposure' to,.lung irritants, such as dust, fumes, extremes 

of ..temperature, w'ere minimal.-‘ He felt the claimant could do 
moderate physical work, in a protective environment, but not 
heavy physical work judging from the test results. He 

•'•’ treated claimant with medication.

' -! . ":'ln Aprii' 1978/ Dr. Laidlaw reported ‘that he had treated
• claimant.''Over a .period of 12. years and that claimant had 

. _ intermittent episodes of asthmatic bronchitis. • He indicated 
•the initial episodes were always associated with.upper 
.respira.tory infections.' He reported that in 1971 claimant 

' ■ began having symptoms of bronchial spasms that were unrelated

.to.upper respiratory •'inf ections and .that, he ' had treated the 
claimant--for. asthmatic.i;bronchitis. .He reported thathe had 
no.t-'seen'the cla'imant; since. October 1977’, but-had seen a 

. • -report from an .'asso'ciate’. of Dr.Tuhy to the affect that 
. ’ claimant was■still being- followed for his irritant - bronchitis 

and .that at the present',time was on medication. Dr. Laidlaw 
stated that 'during the time'claimant was’under his care 
claimant‘.did. relate that- the fumes and dust of his employment 

. appear'e'd to.’make' the symptoms'more pronounced.
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On April 18, 1978 Dr. Tuby^'raported he concluded that 
claimant had mild chronic bronchitis with bronchial spasms, 
a so-called reactive airway disease, associated with mild 
allergic rhinitis. He reported that claimant's breathing 
test on his visit in 1972 revealed mild ventilatory impairment 
of the obstructive type which had improved after the use of 
a bronchodilator. Dr. Tuhy stated that in April 1977 a 
breathing test showed somewhat more ventilatory impairment 
of the obstructive type than in 1972. He felt claimant very 
likely had some degree of anatomic emphysema, which he felt 
was commonly 3een in smokers or ex-smokers with chronic 
bronchitis and reactive airway disease. He felt the deteriora
tion of claimant's breathing test between 1972 and 1977 was 
of the magnitude commonly seen in the natural progression of 
that disease. Dr. Tuhy did not feel that it was medically 
probable that claimant's work exposure with this employer 
ending in March 1977 .resulted in any permanent impairment of 
lung structure or function. He stated that exposure to 
respiratory irritants in the plywood mill, such as smoke 
from the dryers, wouTd be expected temporarily to increase 
claimant's cough and wheezing from time to time, just as • 
would exposure to other things apart from his work, such as 
cold air, household sprays, cigarette smoke.

On September 18, 1978 Dr. James Mack ’advised claimant 
that he had lost about 40% of his breathing ability. He 
indicated that claimant's condition appeared to improve when 
he was on a consistent steady program of medicines. He felt 
the test results indicated that claimant had a form of 
emphysema called reactive airway disease and that is why 
claimant continued to cough and wheeze. He stated this type 
of illness associated with eosinophilis was not related to 
the industrial exposure. Dr. Mack indicated that claimant’s 
res'piratory symptoms dated as far back as 196 5 which reinforced

his previous diagnosis that the job was only a temporary • 
non-permanent aggravating factor. He opined that the job 
did not cause a reactive airway disease and that he anticipated 
that the job was responsible for a transient partial irritation 
with the resulting increased cough without permanent residual 
effect.
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In December 1978, Dr. Emil J. Bardana, Associate Professor 
of Medicine, Acting Head, Division of Immunology, Allergy 
and Rheumatology at the University of Oregon Health Sciences 
Center,, reported that he found-no evidence that claimant had 
an occupational lung disorder caused by his employment with 
this.employer. He reported that -the various medical reports 
in claimant's medical history as related to him did not 
corroborate a precise date of the onset of his illness as it 
relates to- his .lung problem. He reported that Dr. Romanaggi 
dated .the onset.of, wheezing in 1961 well before claimant’s 
work began with this - employer in,1965. .Dr. Bardana felt 

...that if the reports of the prior ■ physicians were correct, 
claimant's lung condition began between 1961 and 1965 and 
,was worse in the winter and had no relationship to his work 
exposure-and'Was usually associated-with acute upper respira
tory infection. He noted it was. undoubtedly intensified by 
his smoking and improved a great deal when claimant had 
stopped. smo];ing_ in J-une 1972., Dr. Bardana reported' that 
claimant was perfectly capable of working if he wanted to.
He found claimant had no evidence of a compensable occupational 
disorder, but did appear, to have asthma wliich would limit - 
his.work conditions to a clean work environment.

At the hearing, claimant testified that there were a ' 
number of machines, and pieces of equipment in his work area 
which caused considerable dust and fumes. The smoke fumes 
bothered him more than anything else, causing his eyes to 
run, plugged up his nose, caused him to cough and caused him 
breathing difficulties. He stated that he took various 
medications which- allowed him to continue to work. He 
indicated that since he has ceased working with this employer 
he is unable to tolerate exposure to cleaning fluids, solvents, 
ajid other chemicals,-however he fel't his condition had 
improved. Claimant stated he first.noticed a lung problem 
•in 1959 while working for. another employer at' a pulp mill.
He indicated-he left that employment because of a breathing' 
difficulty. Claimant worked after this as a carton machine 
operato.r, joint operator in_a pl^n^/ood mill, paper finishing 
worker and had no respiratory problems.

.The' Referee found,, that, the weight of the medical evidence 
was that clairaan-t's work environment did not cause his- 
respiratory disease. The, Referee noted that while such 
evidence indicates claimant's work environment increased his 
'symptomatology, it also -indicates the...increase was merely 
temporary and did not result in any permanent impairment. 
Therefore, the Referee affirmed the denial.

9
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, affirms the Referee's 
order. The Board finds that the medical evidence in this 
case indicates that claimant's condition was not caused by 
his work. The Board does not find that claimant has proven 
by a preponderance of the evidence that his work activity 
and condition caused a worsening of his underlying disease 
which resulted in an increase in his pain to the extent that 
it produced disability or required medical services. Claimant 
has failed to show that a temporary worsening of his under
lying condition required any medical services or resulted in 
any temporary total disability due to his work exposure. 
Therefore, the Board, applying the test set forth in the case of Weller v. Union Carbide, 288 Or 27, P2d
(1979) ~ ■concurs with the Referee 
employer must be affirmed.

that the denial of the

ORDER

The order of the Referee, dated August 27, 1979, is 
affirmed.

CLAIM NO. C 275638 February 28, 1980

DONALD C. SCHMIDT, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury to his left J.'oot 
on November 2, 1970. His claim was initially closed by a 
Determination Order, dated September 16, 1971. Cluxu,ant's 
aggravation rights have expired.

Claimant continued to have difficulty with his left 
foot and his'claim was reopened by a Board's Own Mol ion 
Order, dated December 20 , 1978, for additional suLvjery. The 
claim was then closed by an Own Motion Order, dated Uecember 
11, 1979, which awarded, claimant additional compensation ‘or 
temporary total disaloi'lity.

m

On January 31, 1980, claimant was hospitalized for 
additional treatment of the left leg condition. Dr. Oohn 
Corson had indicated,that claimant would have to undergo an 
amputation for relief of the foot pain claimant continued to 
experience..
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On February 13, 1980, the State Accident- Insuirance-Fund 
advised the Board that it would not oppose ■^a'lV'bwn Motion •. ' 
Order reopening .the claim., !■ '

Ths Board, after reviewing, the QuidQnGe:in jkvs"gile; '-':
finds it-,is sufficient to order the reopening'bf "claiman-t'• s' 
claim for ,his'November 2 , 1970 injury^ to his. le.ft’ foot,- t 
effective .'January 31, 19 80. '.Therefore, the...Board concludes. ' 
the' claim should be reopened as .of the date claimant".was 
hospitalized, January 31, 1980 , for. the .surgery 'proposed by • ■ 
Dr. Corson and until'.his claim is , again closed pursuant,;tp 
7the’'provisions of ORS ,656.278. , n ".b,/- .'• •• Vg' ‘ --v

IT IS SO ORDERED.

r ■■

CLAIM NO, ■■ -GC 4 9505 February:;2.9 1980 -

FRANKLIN C. BARNETTE, CLAIMANT 
SAIF, legal -Services-, Defense Atty. 
Amended Own Motion Determination -

On October 30, 1979 the Board entered’ its;'.bwn■ Motion 
Determination which granted claimant compensation'; for. tern- ’ 
porary total disability from June 3,. 197 7 .through September 
9, ,1977. and from June 1,- 197.8 through Juhe-,2, ;1979 .g.J.Claim- - 
ant, on February 4, 1980, advised the Board that .he had 
•attempted to return to work in September 197,7 ;b'ut.;.was,'_;able' .. 
to work only a total a 23 hours the entireFmonth due 'to his 
disability. He had a physical ■examinati.on 'on/'Sep.tenter-15, • 
19.77 and was iiospi tali zed' for ‘ further- treatme.htf on September 
.19 , -1977. Claimant has been unable . to work".s'ince;.'thisg/; -.,b' 
hospitalization.' The Fund,-on February 1’2 -19 80', advised. 
the Board that since claimant was unable tb-work between', 
September 10, 1977 and May;'31, 1979 it had';been,:'p_aying 
claimant time -loss, benefits 'for,-that 'period ,6f • timeJ;.-,',:"' '

The Board -hereby -.amends - its ‘October 30 ,.119 79 ..-Ov/n [ Motion 
.Determination to include'; the payment-'of compensa'tiqn7’f.br[" 
temporary' total 'disability from. September.-10 ,'.V1977 , through , ', 
May 31, 1978 ^ ‘ ^ ‘ ■ . ■ ’ . ^
by its orde;

'8, less'time worked, in addition ’ to'...that..'granted

.IT IS SO ORDERED

#

#

.'0. ' ^
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m February 28, 1980

URSULA A. BOOTHBY, CLAIMANT 
Velure & Heysell, Claimant's Attys. 
Thomas D. Melum, Employer's Atty.
Order of Dismissal

WCB CASE NO. '79-10,025

On February 12, 1980, the employer requested Board review 
of the order of Referee Danner wherein if was .directed to 
pay to claimant's attorney the sum of $75.00 per hour for his 
necessary appearance at the deposition, not to exceed $200.

The Board finds that Referee Danner's order is npt a 
final order and, therefore, is not appealable. The Board con
cludes that the employer's request for review should be dis
missed. ' .

IT IS SO ORDERED.

CLAIM NO.* C 384145

ROBERT T. BULLIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Februarv 29, 1980

Claimant sustained a compensable injury to his right 
small toe on July 31, 1972 when he crushed it while.split
ting wood. The claim was first closed on December 8, 1972 
and claimant's aggravation rights- have expired.

Claimant's claim was reopened by a Board's Own Motion 
Order, dated November 29, 1979, for surgery recommended by 
Dr. Anderson. On December 5, 1979, Dr. Harding performed an 
excision of the tip of the distal phalanx of the right fifth 
toe with revision of the soft tissue. Dr. Harding released 
claimant for work on January 4, 1980.

The State Accident Insurance Fund requested a deter
mination of claimant's current disability. The Evaluation 
Division of the Workers’ Compensation Department recommended 
claimant be granted compensation for time loss from December 
5, 1979 through January 3, 1980 and compensation for 50% 
loss of the right small toe.

The Board concurs.

-787-



ORDER

/: . Claimant is hereby, granted compensation for temporary
total disability from December 5, 1979 through January 3, 
1980, less time worked, and compensation equal to 50% loss 
of the right small toe. These awards are in addition to 'any 
previous awards claimant has. been granted," although the 
record indicates that the temporary total disability has • 
already been paid.

#

WCB CASE NO. 79-104 February 29. 1980
CLIFFORD GILINSKY, CLAI.MANT
Velure, Heysell & P.ocock, Claimant's Attys.
Thomas J. Mortland, Employer's Atty.
Order Denying Motion For Remand

The Referee issued an Opinion and Order in this case on 
June 28, 1979 which awarded claimant compensation equal to 
320° for 100% unscheduled disability. On July ],9 , 1979 , the 
employer requested Board review of this order. On February 
13, IQ90, (^W^loydr advise d .the Doard claimant had entered
an approved program of vocational rehabilitation and re
quested the case be remanded to the Referee to .allow it an 
opportunity to present evidence concerning the vocational 
rehabilitation program and its affect on claimant's unsched-- 
uled disability or, alternatively, to present such evidence 
to the Board.

The Board-would deny the employer's request'. The Board' 
does hot, find'that • the case was improperly, incompletely or 
otherwise insufficiently developed or heard by the Referee' 
to require it be remanded to him. Further, the Board cannot 
consider evidence which was not- part of the record at the 
time"bf the-hearing unless agreed upon by the parties.
There being no such -ag-reement in this case,' the Board will 
•not consider the evidence offered by the employer. ' ’

.ORDER ‘ ’

The employer's motion to have . the Board consider additional 
evidence or 'alternatively 'to have the case reirianded to the. 
Referee -for consideration of the additional evidence i's 
denied.
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ORA L. HALL, CLAIMANT
Mien DiesGher, Claimant’s i\tty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee’s order which granted claimant an 
additional aw^rd of compensation equal to 96° for 30% unsched
uled disability. The Fund contends this award is excessive.

FACTS

Claimant, a 25-year-old timber faller, sustained a 
compensable injury to his head on April 27, 1978, when he 
was struck on the top of the head by a 3' x 4' log. Claimant's 
injuries were diagnosed as a C1-C2 fracture; central cord 
syndrome, mild to minimal, upper cervical segments; superficial 
ecchymosis and abrasions; and laceration of the left parietal 
area. Claimant was treated with traction for approximately 
two weeks. Dr. Nicholas Yamodis indicated that claimant 
initially had a temporary loss:of feeling in the upper and 
lower extremities. Claimant felt a burning sensation of the 
skin in the upper extremities from the neck to approximately 
the nipple area. Dr. Yamodis found a weakness in the upper 
extremities.

On October 31, 1978 Dr. Yamodis indicated that claimant 
was medically stationary as of October 9, 1978. He reported 
that claimant still had tightness of the left side of the 
neck which was quite painful and that cold weather did 
increase the stiffness of the neck. He reported claimant 
had no other complaints of numbness or tingling.’ He felt 
claimant should be able to return to some light duty work,

but would be unable to return to his previous employment.
In November 1978, Dr. Yamodis felt that it would be in ' .
claim.ant's best interests to work in an environment which 
did not require heav^' lifting and suggested that claimant 
lift a maximum weight of 50 pounds.

WCB CASE NO. 79-2224 February 29, 1980
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In January 1979, Dr. Yamodis reported that claimant was 
still improving,., but had occasional neck stiffness and 
tilting of the head to the right in the presence of cold 
weather. Claimant denied any numbness, tingling 02: weakness 
in the hands. Claimant reported,that he had attempted to 
lift 25 pounds, but this caused difficulties with the neck.
Dr..Yamodis felt that it was imperative that claimant not 
return to activities in the timber industry and "in' the 
woods". He felt claimant should be involved in a semi- ••
sedentary ,type of .environment, and advised vocational rehabilita
tion.

Also, in January 1979, Dr: Don-Schmiesing diagnosed a 
•premature•presbyopia which he felt was probably traumatically 
induced from the history of the head trauma claimant had 
suffered. He' recommended that claimant be provided with

■ rQjdlng.glaseQS to aid.him in the eorreeting of his i-oadihg .
difficulties. He felt that perhaps claimant may have some 
improvement in this condition in the next six months to two 
years.

On^March 2 , ,1979 Dr. David Jones, claimant's family 
physician, indicated that claimant's entire work history 
consisted of .timber, falling. Dr. Jones indicated that 
claimant was medically stable, but for him that meant neck 
and shoulder pain with activity. , He felt claimant was not 
able -to engage in strenuous physical work. He noted that 
claimant did not know any other type of work.

In April 1979, the Orthopaedic Consultants indicated 
that claimant continued to complain of persistent stiffness 
and irritability of the left side of the neck. Claimant 
also indicated that any movement of the neck produced pain 
and that he had occasionally noticed muscle spasms in the 
left sternocleidomastoid region. Claimant indicated he was 
also bothered by persisent hyperesthesia over the entirety 
of the left temporoparietal scalp and the neck to the tip of 
the left- shoulder. He • also • ind.icated his left- arm was', 
occasionally, tender in the axillary region over the deltoid.
He stated that the shoulder.felt stiff with movement and 
occasionally he had sharp pains in it. He said lifting 
tended to produce pain in the shoulder -and over the trapezius. •

%
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He stated he could no longer carry his chain saw and felt' 
that the left arm was not as strong as it used to be. The 
Orthopaedic Consultants felt that claimant's condition was 
stationary from a neurological and orthopedic point of view. 
They felt' claimant could not return to his previous job and 
needed a new occupation. They indicated that claimant had 
been receiving training in gardening and had a very positive 
outlook about this type of employment. However, they felt 
some reservations about the claimant's ability to pursue the 
heavier aspects of gardening work, and felt it might be 
necessary to consider some alternatives. They felt the 
functional impairment as it currently existed with respect 
to the neck and upper back, was mild to moderate (25%), all 
of which was due to the claimant's injury in April 1978.
Dr. Yamodis concurred with this report.

A Determination Order, dated February 8, 1979, awarded 
claimant compensation for temporary total disability and 
compensation equal to 32° for 10% unscheduled disability for 
his neck and upper back injury.

On May 14, 1979, Dr. R. C. Peterson, D.M.D., indicated 
that he had treated claimant in June 1978 for fractured 
teeth as a result of the work-related injury. He had extracted 
two teeth in June 1978 recommended porcelain gold bridges- 
for replacement of the extracted teeth.

Claimant became enrolled in a rehabilitation program • 
consisting of landscape maintenance. The program was to run 
from April 1, 1979 to December 1, 1979. A description of the 
requirements of this job was, forwarded to Dr., Yamodis who 
felt that claimant would be able to engage in this type of 
activity.

Claimant testified at the hearing that he has complaints 
of persistent stiffness of the head, left side of the neck, 
persistent numbness over the left side of his head and next 
to the tip of his shoulder, tenderness in the shoulder and- 
some stiffness. He says that ,_lif ting tends to cause more 
pain in the shoulder and feels that he no longer could carry 
a chainsaw or other equipment necessary to buck and fall 
trees. He said this problem exists only with his left arm 
and he had no trouble with his right arm at all. Claimant 
has a high school education and worked as a timber faller 
for approximately five years prior to his injury. ' He. stated 
that after his release for light work in October 1978 he was 
unable to find any work as a timber faller and indicated an 
interest in retraining. He said at the current time he was 
working learning a landscaping business. He said he had some
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difficulty doing a lot of the v/ork that was necessary for a 
landscaper and did not perirorm any of the extremely heavy 
work. Claimant .also stated he-had been receiving acupuncture 
treatments from Dr. -Jones and had been billed $150.50 for 
these - treatments and the Fund had not paid them.- Claimant 
also testified that, he had received $50 from the -Fund and 
was^ -not .sure .what the $50 was for. ' • ' - ' • •

•The .evidence ivindicated 'the $50-sum was for 'the dental 
bills that the Fund had received from Dr. Peterson for the 
-initial work ..done on claimant. The - Fund sent-a check • for 
$50 ,to cTaimant and did not designate what the money was 

• for. . • ■ , ‘ ' - •

The Referee- found that the -Fund should pay for all the 
acupuncture, treatment furnished .claimant as of May-9, 1979, 
represented by the billing,• and should pay for any 'future 
acupuncture treatment as authorized by claimant's family 
doctor., The Referee, ordered the Fund to assume all payment 
for dental treatment and -to pay any dental treatment that is 

‘required -.to restore claimant's teeth that were' damaged in 
his injury. Further, the Referee found that the' award of 
temporary .total disability, as set forth in the Determination 
-Order, was correct. However, the Referee found that based on 
all the evidence claimant was entitled -to an increased award 
of unscheduled disability. The Referee felt that based on' 
claimant's work' background, education, some doubt as to his 
ability to continue his current rehabilitation program, 
indicated a loss of earning capacity that was equal to 128° 
for, 4,0% unsche.duled disability. Therefore, the Referee 
granted claimant an award of compensation equal to 128° for 
„40%- unscheduled disability for his -neck and- back injury in 
lieu of and.'not,in addition to that -granted by the Determina
tion Order. - . , • .

BOARD ON DE NOVO REVIEW

The Board,-after de.novo review, would- affirm the ■ 
Referee's, order. The Board'notes that the Fund, in its • ‘ 
brief, argued that the Re.feree-had incorrectly disallowed 
its motion for postponement: The Fund argued that the-
•claimant was entitled to .a hearing, but if the matter had, 
been postponed it could have developed some 'additional - facts 
from which, to determine the extent of claimant's disability.' 
The' Board finds the Referee cor.rectly denied this motion 
based-upon- statutory and case-law. ' Further, the Board finds 
-••that the Referee correctly ’ determine'd all the issues that 
were- before him and would affirm his- order.

-ORDER ■

The Referee's order, dated August 15, 1979, is affirmed.

Claimant's attorney is hereby granted a sum of $350 as 
and for a reasonable attorney's fee for his work at the 
Board level. -792--



WCB CASE NO. 79-3359-E February 29, 1980

DERRAL D. KELLEY, CLAIMANT 
Steven C. Yates, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

On February 15 , 1980, the Fund requestc^d Board review 
of the order of'Presiding Referee Daughtry which denied 
its motion to depose claimant.

The Board t;inds that Mr. Daughtr-/ oroer is no'.
order and, therefore, is not appealable. 'i'he-Board concludes 
that the Fund's request for review should be dism.isscd.

IT IS SO'ORDERED.

CLAIM NO. HC 140764

KENNETH S. LAWSON, CLAIMANT 
Tom Hanlon, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Own Morion Order

February 29, 1980

Claimant suffered a compensable injury to his left leg 
and left shoulder on July 25, 1968 when he was struck by a 
log. His claim was- originally closed by a Determination 
Order, dated June 26, 1970, and .his aggravation rights have 
expired. Claimant has been, granted awards totalling 75% 
partial loss of the left leg, 10% partial loss of the left 
arm and 10% unscheduled disability.

Claimant**s claim was reopened by a Board's Own Motion 
Order, dated July 10, 1978, for further surgery which was 
done on June 25, 1978. Claimant’s condition was found to be 
stationary by Dr. McLaughlin on September 18, 1979 and his 
claim was closed by an order of the Board dated December 10, 
1979.
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On February 19, 1980 the State Accident Insurance Fund 
.forw.arded new medical, reports to. the Board indicating it' was 
not opposed to reopening claimant's claim .tor medical treat
ment and time loss benefits commencing November 29, 1979.
Dr. McLaughlin, in his October 25’, 1979 report, stated that 
he was still seeing claimant‘but’.claimant' s condition -re
mained stationary. In his Deceniber 3 , ' 19 79. report, Dr- 
McLaughlin indicated he had seen claimant on November 29, 
1979 and, in an attempt to restore his muscle tone, made 
arrangements for •■claimant' to be treated by a physical ther
apist in Seaside, Oregon.-- Claimant was' again seen on Jan- 
;uary 23, 1980 and Dr. McLaughlin stated that his earlier 
recommendation that claimant's' claim be closed was in error. 
Claimant's condition had v^7orsened and further orthopedic 
care was necessary with 'the possibility of a ' total''knee 
joint .replacement in the future. ' '

The Board, after considering the medical reports before 
it, concludes that claimant's claim should be reopened as of 
November 29, 1979 for further treatment and time loss bene
fits relating to his industrial injury of July 25, 1968 and 
until closed pursuant to. ORS. 656.278.

IT IS SO ORDERED. ....

WCB.CA2E W: ' 78-54GS February 25,. 1555

ROBERT V. MAGEE, CLAIMANT
Alan L'. Ludwick, Claimant.'s Atty.
SAIF, -Lega:i -Services, Defense Atty. ' • • '
Request for Review by the SAIF • ' '

Reviewed by Board Members Wilson and McCallister.
ISSUE''on review ^

The’State Accident Insura'nce Fund (Fund) seeks review by 
the Board of the order'of -the Referee which remanded claimant's 
claim to it for acceptance and the payment of compensation as 
required by law.

FACTS ,

■ Claimant was in a partne.rship in a business called Gooden 
Magee which did concrete work.
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w On the date of‘ rhe injury, December 7, 1977, claimant and 
his wire v/ere dri\/'incj down Main Street in Springfield in their 
own personal automobile and were stopped for a school bus and 
were rear-ended by another vehicle which severely injured claim
ant causing "enornous paralysis" and which put him in a wheel
chair.

Claimai'it and hi.s v;ife were on their way to a Ei.igene engineer
ing firm to sign papers on a sub-division owned exclusively 
by claimant and his wife and not a part of Gooden Magee. -They 
were then going to the Fund's office on a business call to check 
into materials they had received- from the Fund regarding a work
ers' compensation claim of one of their employees whose back 
injury was denied by the Fund.

Claimant testified that he and his wife left their resi
dence on 57th Street in Springfield at around 8 a.m. The 
engineering firm was located on Willamette and 14th Streets 
in Eugene. Thereafter they were going to the Fund’s office 
because of their concern over an employee named Luse's 
attorney fee agreement which indicated Gooden Magee would 
.pay attorney fees win or lose. Claimant testified he had 
discussed this claim with Gooden but Gooden was not concerned 
cibout it.

Claimant testified that they would have gone to the Fund's 
office even if they had not had to go to the engineering 
firm. Claimant testified in December 1977 he thought the 
Fund's office was on 13th and Willamette but the morning of 
the injury his wife informed him it was located on Centennial 
Loop.

Claimant testified that their plan' after visiting the • 
Fund's office was to go home as there was no work to do in his 
business that day. ' '

Upon cross-examination, claimant testified that his house 
was located about one block from freeway 1-105, which was 
probably a more convenient and quicker route into Eugene.

Claimant's wife, who had been exclu 
testimony, testified she had corresponde 
Luse case on her lap at the time of the 
this correspondence over to Mrs. Gooden 
correspondence had been addressed to Mr. 
which' was the business address. She fur 
had talked to the Goodens the night befo 
at all concerned about the claim, but sh 
was concerned and thcit was why they were 
office. Claimant's wife was not involve 
business.

ded during claimant's 
nee regarding the 
injury. She turned 
at the - hospital. The 
Gooden's house, 

ther testified she 
re and they were not 
e had questions and 
going to the Fund's 

d in claimant's
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Mrs. Magee further testified that she thought the Fund 
office was located at 13th and Willamette but on the morning 

• of.the. in jury her husband informed her it was located on Cen
tennial- Loop.

■• • • : .A Fund's claims 'consultant testified that the file on 
: Luse was'sent to' the Salem office on October 6 and Mr. Fuse's 
request for hearing was dated October 7, 1977.

; ■ A Fund claim adjustor testified there was no claims
'adjustment office, in Eugene until February 19 78 .

The Referee found claimant and his wife were credible 
witnesses .and found this trip was a dual purpose trip in that 
claimant was going to the engineering firm on a personal mis
sion and then to the Fund's office for' a purpose related to 
his business.

He remanded the claim to the Fund for acceptance and 
an attorney's fee of $1,250.

BOARD ON DE NOVO REVIEW' . ‘

m

The Board,' on de novo review, finds that the evidence 
indicates a number of things that cause concern. The Fuse 
request for hearing and attorney fee agreement must have been 
received by claimant in, October or NovemiDer at the. latest.
It, .'therefore, is difficult to unders.tand, if claimant was 
so' concerned about this 'agreement, why an earlier contact, was 
not made with -the Fund',s' office either, by phone or personal 
visi t.

Another concern is that claimant testified he and his 
wife left their residence' about 8 a.m'.' and. the police report 
indicates the accident occurred somewhere around 8:55 (claim
ant testified 8:30 or 9:00 a.m.). It is -obvious that in .that 
amount of time they would have gone much further than Main 
Street in Springfield - . .

-Further, the route chosen was by personal choice and was 
unreasonable when considered in light of claimant's testim.ony 
.that they .v;ere to be at the engineering firm shortly after 
'8 a.m. and yet they chose to go th'.rough Springfield, Glenwood, 
etc., rather than to take 1-105 a block or so from their 
residence, which.is the'quickest and the most convenient 
route. . ' '

.'The last point is that despite 'the accident which occurred, 
the engineering firm g'ot "the. signature of claimant's wife 
the,, following day'but investigating their employee's claim, 
was never completed.
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11 For the foregoing recitals,the Board concludes that the 
dual purpose rule has not been satisfied in .this case and that 
the preponderance of the evidence does not establish the 
purported business purpose of the trip. The Board, therefore, 
concludes that the injury occurred while the claimant was • 
engaged in a personal mission, unrelated to the employment.

ORDER

The order of the Referee, .dated August 6, 1979 , .is re
versed.

The Fund's denial, dated May 24, 1978, is affirmed.

#

WCB CASE NO 78-7125 February 29, 1980

DAVID L. MARTIN, CLAIMANT
David R. Vandenberg, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Men±)ers Wilson and McCallister

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks. Board 
review of the Referee's order which ordered it to pay interim 
compensation from January 30 , 1979 iintii claimant's left hip 
and low back claim was denied, assessed of 25% penalty and an 
attorney's fee of $150. The Fund contends this was in error.

FACTS

Claimant, a 27-year-old choker setter, sustained a 
compensable injury to his left knee on August 4, 1972, when 
he juniped to avoid, a falling limb and twisted liis loft knee. 
This injury was diagnosed as an internal derangeiTient, left 
knee, with a tear of the medial collateral liig^iiaent mechanism, 
tear of the medical meniscus and tear of the anterior cruciate 
ligament. On August 8, 1972, Dr. Giisdorf surgically repaired 
the knee. Claimant continued to experience difficulty with 
his left knee and on January 8, 1974, Dr. Giisdorf performed 
an arthrotomy with excision of osteophytes femoral condyle 
and reconstructed the medial capsule. Claim.ant developed a 
complication in his lungs after this surgery.

On October 9, 1974, Dr. Giisdorf indicated 
condition was stationary. He felt claimant was 
to light ambulatory activities and was not able 
uneven terrain, jump or run. Dr. Giisdorf felt 
function of the knee was moderate.
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During the course of treatment for the knee injury 
claimant developed a respiratory problem diagnosed as bronchial 
asthma'which 'Dr.' O'Toole reported on December 16, 1974‘would 
likely remain 'symptomaticto a greater or lesser degree for 
the rest-iof his life". The respiratory condition was dete'r- 

- mi-ned t'o be causally related to the injury of August 4, '
1972. • . . -

m

A Determination Order, dated' January 22, 1975, awarded 
claimant compensation for temporary total disability, compen
sation equal to 60° for 40% loss of the left,leg and compensa- 
,-tion equal.to 48° .for' 15% unscheduled disability for his 
respiratory condition.

V _
Claimant continued to have difficulty with his left 

knee and was’referred to’ Dr. Donald Slocum. On March 11,
1976, Dr. Slocum performed a lateral reconstruction-of the 
knee and a lateral meniscectomy. On October 19, 1976, Dr. 
Slocum performed an arthrodesis of the left knee. Steinmann 
pins and screws were removed on November 29, 1977.

In June ^978, Dr. Slocum indicated claimant had constant 
mild pain in the knee joint area with activity and occasional 
mild muscle spasms. He stated claimant had'’limitations on 
his activity because of pain in his hip and back due to the 
stiffness of the knee joint. Dr'. S.locum felt claimant's 
condition was stationary and that claimant had permanent 
partial disability because of the arthrodesis-of the knee 
plus additional disability because of the back ache caused 
by the knee arthrodesis. • ...

-A Determination'Order, dated August 28,,1978, awarded 
claimant,additional compensation for temporary total disabil
ity' and' an additional 15% loss of his left leg.

■ On Dec'ember 15, '1978, the' Orthopaedic Consultants' 
reported claimant's main complaint was of back pain which 
claimant related to his knee arthrodesis. The Orthopaedic- 
Consultants felt this back condition' was contributed ,to by 
the knee- problems of' shortening of' the leg' and arthrodesis 
of'the knee, but was not related to claimant's original 
injury., Somewhat inconsistently, they rated the loss of 
function of the back due to this injury as mild.

#

.Dr. Gilsdorf., in March 1979, indicated claimant's 
surgeries to his le.ft knee .resulted in significant shortening 
of., the leg and caused. claimant to .have an abnormal gait.
This resulted in claimant haying chronic mechanical lumbar 
strain. Dr.^Gilsdorf disagreed with the' Orthopaedic Consult
ants in that he felt the back condition was related to, 
claimant's original injury. He felt the loss of function of 
the.left leg was "major" and of .the back "moderate".

m
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m

Claimant continued to complain of tenderness in the 
left hip and in July 1979, Dr. Daniel Roberts and Dr. Gilsdorf 
opined claimant was permanently and totally disabled.

At the hearing on the issue of extent of disability, 
the Referee asked if the left hip and low back conditions 
were related to the original injury. Claimant's attorney 
indicated that the Fund had paid all the medical bills 
regarding these conditions and that claimant was proceeding 
on the basis that these conditions had been accepted. The 
attorney for the Fund stated it denied the loft hip and low 
back were injured in the accident on August A, 1972, but 
would take no position as to whether or not it was causally 
related to the left knee injury. Claimant's attorney then 
claimed surprise and that he would not proceed and requested 
the hearing on the issue of extent of disability not proceed, 
but that the Referee resolve the issue of compensability of 
the left hip and low back problem.

The Referee indicated the Fund's position prevented the 
hearing on the extent of disability. The Referee felt the 
Fund's approach would be to lay back and only after the 
determination of claimant's disability, challenge the findings
and conclusions on the basis that the hip and bacK probleiri
were not causally related. Therefore, the Referee entered 
the order requiring the Fund to pay interim compensation 
until the claim for the left hip and low back problem was 
denied, assessed penalties and attorney fees for the Fund's 
unreasonable refusal to accept or deny.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, would reverse the 
Referee's order and remand the claim to the Referee for a 
hearing on the extent of claimant's disability. The Fund's 
acts at the hearing amounted to a de facto denial of claimant's 
-left hip and low back condition. The Board finds that the 
medical evidence • clearly indicates; that the left hip and low

back condition are related to claimant's original injuiry.
Dr. Gilsdorf repeatedly has so stated. Even- the Orthopaedic 
Consultants find claimant has some loss of function of his 
back related to.his original injury.

m

The Board finds the Referee should have treated this 
matter as a de facto denial and based on the evidence before 
■the Referee found the left hip and low back condition related 
to the o,riginal injury and then proceed to rate the extent 
of disability. Therefore, the Board reverses the Referee's 
order and remiands the claim to the Referee to conduct a 
hearing to determine the extent of claimant's disability.
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ORDER

,The Referee's order/ dated Augus t. 13/. 19 79 ,* is reversed.

The left hip and low'back' conditions are ordered accepted 
as being causally related to claimant's original injury of 
August 4, 1972.

The' claim is remanded to Referee Brayerman to conduct ' 
a hearing to determine the extent of claimant's disability ■ 
due to his .injury of August 4, 1972.

Claimant' s ' attorney is hereby granted a reason:ible 
•attorney's fee,for his'services in connection with this 
Board review"in the amount of $300 , payable by the-Fund-

m

WCB CASE NO. 
WCB CASE NO. 
WCB. CASE NO.

79-5492
79-5493
79-5494

February 29, 1980

JAMES F. SULLIVAN, CLIAMANT ' '
Cheney & Kelley, Claimant's Attys. ;, ‘ r
SAIF, Legal Services, Defense Atty. • '
Own Motion Order .

On February 5> 1980 claimant,' by and through his attorney 
requested the Board to exercise its own motion jurisdiction 
and reopen his claim for a back injury sustained on May 21,
1973. Claimant's claim was first closed on May 23, 1974 by a 
Determination Order and his aggravation rights have expired.

A summary of claimant's claim, in addition to three.
.Other claims pending before the Hearings Division# was given
in his request for own motion relief. Claimant apparently- 
injured his right knee on Julyl9, 1976; this claim was 
accepted by the State Accident ■ Insurance Fund (Fund). A 
hearing is pending on this claim on the issue of extent of 
disabili.ty. Claimant then suffered an exacerbation of the 
knee .injury which also caused back problems. Claimant filed, 
a Olaim with the Fund which accepted the knee aggravation 
claim but has not responded to claimant's back claim.
Claimant has been suffering from back symptoms even before 
this fall in.July T976 which he feels are the result of 
either, the•1973 back injury or related to the knee injury by 
.way -of a change in gait. All of the above matters have been 
consolidated for hearing and claimant requests that his 1973 
back claim be either reopened or set for hearing with the . 
other claims.
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The Board, after throughly considering the evidence 
before it, concludes that it would be in the best- interest 
of the parties to consolidate claimant's request for own 
motion relief of the 1973 back inj.ury with the claims presently 
-pending before the Hearihgs Division. Therefore, claimant's 
own motion request is remanded to the Hearings Division to 
be consolidated for hearing with WCB Case Nos. 79-5492, 79- ■ 
5493 and 79-5494. The Referee shall take evidence on all

the claims and make a determination of whether claimant's 
current condition represents an aggravation and worsening-of 
his May 21, 1973 injury since the last award or arrangement 
of compensation or is related to his other injuries. He 
shall cause a transci;ipt of the proceedings to be prepared 
and submitted to the Board together with his recommendation 
as to claimant’s request for own motion relief. All other 
issues should be handled in the normal manner with an Opinion 
and Order written by the Referee.

m
WCB CASE NO. 78-1307

LEON G. WHITE, CLALMANT 
Olson, Kittle, Gardner & -Evans, 

Claimant's Attys.
Reiter, Bricker, Zakovics

& Querin, Employer's Attys.
Request for Review by Employer 
Cross-request .by Claimant

February 29, 1980

m

Reviewed by Board Members Wilson and McCallister.

ISSUE ON-REVIEW ' ■ '
- The employer and claimant both seek Board review of the 

Referee's order which granted claimant an award of compensa
tion for permanent total disability, effective January 14, ;
1978. The employer contends claimant is not permanently and 
totally-disabled. Claimant contends he is permanently and 
totally disabled. ' • •
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FACTS m
Claimant, a 49-year-old truck driver, injured his back 

on September 3, 1974, while closing the door of a van. This 
injury was diagnosed as a herniated disc at the L5-S1 level. 
Dr. Richard Cronk' performed a hemilaminectomy left L4-5 and 
L5-S1, and left L5-S1 disc excision on October 24, 1974. On 

4, 1975, Dr. Cronk felt claimant would be able to
work without restrictions and 
stationary- However, on April 
claimant had had an acute 
and advised claimant to avoid

return to work at his regular 
that claimant's condition was 
30, 1974, Dr. Cronk indicated 
exacerbation of low back pain
lifting, bending over and prolonged sitting for two weeks. 
He did not feel it was advisable for claimant to return to 
truck driving. Dr. Cronk released claimant for work on May 
15, 1975. lie prescribed a back brace for claimant and 
suggested claimant change his line of work.

In September 1975, Dr. Robert Steele found claimant's 
condition stable. He felt claimant should not return to 
truck driving and should avoid any jobs requiring prolonged 
sitting or prolonged lifting, twisting or turning. He felt 
claimant was highly motivated. Dr. Cronk agreed with this 
report.

Claimant was contacted by the Field Services Division 
in September 1975. He indicated he had a 10th grade education 
and had worked as a truck driver and done some carpentry 
work.

m

A Determination Order, dated December 2, 1976, awarded 
claimant compensation for temporary total disability and 
compensation equal to 64° for 20% unscheduled disability for 
his low back disability.

A Determination Order, dated January 23, ].976, reopened 
this claim effective January 2, 1976 because claimant was in 
an authorized program of vocational rehabilitation. Claimant 
began a vocational rehabilitation program with the vocational 
objective of an agricultural field supplies man and to 
obtain a GED. Claimant discontinued this program due to 
physical problems and his inabilitiy to keep up with the 
course material. The program was terminated on 7\ugust 3,
1976.

. On October 7, 1976, Dr. Steele reported claimant continued 
to complain of low back pain. He felt claimant's condition 
had changed little over the past year and that claimant 
should not return to driving a truck or in a job requiring 
lifting over 20 pounds, sitting in one place for more than 
1/2 hour and that claimant would require frequent changes in 
position. Dr, Cronk agreed with this report.
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# Claimant was- referred to the Disability. Prevention
Center in January 1977. Claimant indicated he had an eighth 
grade education.- He staged, he had driven a truck for 20 

, yearsworked as a.<laborer in construction, done farm work ,
•and worked-as-.a., shipping clerk for 4-5 years,. Claimant ' ' 
stated he had last worked on September 9, 1974. Testing 
revealed claimant had a low-average intelligence. Psychologi
cally, claimaht was felt to over-reacting and over-focused 
on- his injury. Claimant's stay at' the Center was interupted 
by another medical- condition and claimant was re-referred to 
the Center in May 1977. ■ • •

Vocational Rehabilitation terminated its services on 
April 5,'1977.

• ‘ During his second stay at: the Center, claimant' complained
•of constant low back pain with radiation into the left fpotl 
He indicated the pain was aggravated by bending, lifting, 
sitting, walking and standing. Claimant said he could sit 
20 minutes, stand 30' minutes, and walk one mile. Dr. 'Carl 
Holm, medical examiner, felt claimant had a moderate physical 
impairment and a moderately severe anxiety reaction. He 
felt claimant was qualified for light-medium - work.

Dr. Cronk,'. in August 1977, reported claimant had some,., 
objective .evidence of impairment represented by limited 
forward flexion of the lumbosacral, spine. He found no 
neurological impairment in the lower extremities. He consid
ered claimant's condition as medically stable. In his 
opinion claimant could be’employed in a-type of work Which 
did not' require prolonged sitting or standing, repetitive 
bending, or heavy lifting.

A Determination Order, dated February 2, 1978, awarded 
claimant additional compensation for temporary total disability 
and additional compensation equal to 112°,for 35%' unscheduled 
disability for his low back injury*. ' .

Also in February 1978, Dr. Cronk indicated•claimant 
continued -to experience almost daily back pain which radiated 
occasionally into the left leg. He felt claimant's limitations 
were permanent and the prognosis for future recovery was 
quite guarded.

Dr. Steele, in May 1978, felt claimant had permanent 
physical impairment of lifting no more than 20 pounds, 
required a position change every 30 minutes and -that claimant 
could perform light work which included a. position change 
every 1/2 hour.
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In November 1978, the Field Services Division advised 
claimant it considered him employable in the areas of sales, 
light janitorial work or as a security guard. Mr. R. E. 
Adolph, a vocational consultant, felt claimant had the 
vocational background and experience to perform these jobs. 
Mr. Adolph listed 19 jobs he felt claimant could perform.

Dr. George Throcp, in January 1979, reported claimant 
had a normal EMG study. He found no evidence of a continuing 
r>?rY<?V!S ?ystem dysfunction, Dr, Thr<j9p cJsirWnt'5 psin
was musculoskeletal with a "strong psychological component".

In March 1979, Dr. Cronk indicated he felt claimant was 
still "permanently impaired with respect to do work requiring 
repetitive bending over heavy lifting or prolonged sitting 
but otherwise he could be employed in a job not requiring 
those specific activities".

Mr. Charles Maddox, a vocational specialist, in March 
1979, opined claimant was not feasible for job placement, 
nor for a rehabilitation or retraining program.- Mr. Adolph 
disagreed with this report.

Claimant testified he has made a few efforts to seek 
employment. He turned down two jobs from this employer; one 
in 1975 as a belt inspector and clean-up man and the other 
as a short haul truck driver. Claimant felt he could not, 
physically perform either of these jobs. He stated he has 
constant low back pain which occasionally radiates into his 
groin and left leg. He indicated he cannot sit for more than 
30 minutes, stand rrore than 45 minutes, ride in a vehicle 
for more than 20-25 minutes and could lift up to 20 pounds. 
Claimant testified he has frequent spells of depression, 
perhaps twice a week.

The Referee found claiman; 
total disability compensation.

was entitled to permanent
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' The Board, after de novo review, reverses the Referee's 
award of permanent total disability. The consensus of all' 
the medical doctors is that claimant is capable of 'light to 
moderate work. The medical evidence alone does not establish 
that claimant is permanently and totally disabled. The 
evidence indicates claimant has not sought assistance for 

• vocational .rehabilitation, retraining or job placement.
Further, the evidence indicates .claimant has not shown that 
he is willing to seek regular gainful employment'and that he 
has "hot made reasonable .efforts to obtain such employment. •'
The Board does not find that claimant's in'jury plus his 
resulting psychological condition and other relevant factors, 
such as his age; education and work background, establishes 
by a preponderance' of' the. evidence that claimant is permanently 
and totally disabled. Therefore, the .Board would, reverse 
the. Referee's finding that claimant is permanently and 
totally disabled. However, based on these same factors, the 
Board, finds•claimant is entitled to compensation equal to 
240° for- 75% unscheduled disability for his low back-injury. 
Thisi award is in lieu of and not in addition to all previous 
awards for unscheduled disability awarded claimant for his ' • 
September 3, 1974 injury.

ORDER' ■ '■ , _ ' ■ . ’ ' ' ^

The Referee's order, dated June 20, 1979, as amended on 
July 9, 1979,'is modified.

Claimant is hereby granted an award of compensation 
equal to 240° for 75% unscheduled disability for his low 
back injury. This is in lieu of. and not in addition to all 
previous awards of unscheduled disability for claimant's 
September 3, 1974 injury.

The remainder of the Referee's order is affirmed.

BOARD ON DE NOVO REVIEW
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Claim Nc. NY 985C1702 March 3, 1980

LARRY W. BRUCE, CLAIMANT
SAIP, Lsaal £§i-vi5§s. Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his low back 
on August 21, 1971. His claim was initially closed by a 
Determination Order, dated April 26, 1972. Claimant nas 
been awarded compensation totalling 70% unscheduled disability 
as a result of this injury and an earlier one in June 1970.
His aggravation rights have expired.

Claimant's back condition became aggravated on on September 
17, 1979 and t'he carrier voluntarily .reopened the claim. On 
October 1, 1979, Dr. Robert H. Post indicated claimant aggra
vated his earlier condition while moving some pipe ai: work.
He felt claimant would have time loss for possibly as much 
as six weeks. Surgery was not recommended. Dr. Post released 
claimant for work on December • 19 , 19 79 and found no ciiange 
in his permanent disability. Claimant returned to work on 
December 18, 1979.

The carrier requested a determination of claimant's 
current disability on vJanuary 29 , 1980. On February 22,
1980 the Evaluation Division of the Workers' Compensation 
Department recommended claimant be granted additional compen
sation for temporary total disability from September 17,
1979 through December 18, 1979, less time worked.

#

The Board concurs

ORDER

Claimant is hereby granted additional compensation for 
temporary total disability from September 17, 1979 through 
December 18, 1979, less time worked.
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TED CAMPBELL, CLAIMANT 
Velure, Heysell & Pocock,

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

. WCB CASE NO. . 78-9996 March 3, .1980

Reviewed by Board Members-Wilson and McCallister.

ISSUE-ON REVIEW

. The State, Accident Insurance Fund (Fund) seeks Board 
review.of the Referee's order which granted claimant an 
award of- compensation equal to 32° 'for 10% unscheduled - 
disability for*an upper back injury. The Fund contends this 
award is excessive.

FACTS

Claimant, a 20-year-old laborer in a- plywood mill, was 
struck by a jitney on Hay .26-, 1978 and sustained an injury - 
to his -right heel, left shoulder, neck and right hip. Claim
ant' was ,struck from behind'by the jitney. These injuries 
we-re originally diagnosed as a muscle strain of the right 
shoulder and neck. ..Claimant was initially' treated by Dr. 
Malcolm Byers and, then by. Dr-. .N. J. Wilson, who found- 
claimant, had pain in his upper back'with movement 'of' his 
arms and. pain in his entire, back. Dr. Wilson ' felt ’ all 
claimant's symptoms were secondary to a dorsal spine strain' 
of-the contusion type.

•In August 1978 ,. Dr. Paul Bray, a chiropractor, diagnosed 
a severe sprain of the thoracic spine with probable■disc 
damage at T6-T7. •'

On August 29, 1978, Dr. John Melson, a neurologist, ‘ • 
reported that he had examined the claimant and diagnosed a 
possible cervical dorsal muscle strain and found "little 
evidence to support the diagnosis of a thoracic disc or 
ankylosing spondylitis, etc". Dr. Melson interpreted the x- 
rays of the .thoracic area and -the cervical spine as being 
normal. • . *

On'November 16 ,. 1978, Dr.,.Melson opin 
condition was stationary' and .there was • no 
claimant should no't return to work. .He re 
had undergone a lumbar, cervical and dorsa 
October- 30, 1978, all of which were normal 
found that the back motions were all full 
forward flexion where, there was a limitat 
tightness. The sensory examination was int 
trunk and lower extremities including the 
Melson did not feel continual chiropractic 
be able to successfully relieve claimant's 
pain. -807-
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In November 197 8, Dr; Bray opined that in view of his 
findings and claimant's slov/ healing, it was his impression 
that a disc or other lesion was present as a result of 
claimant's injury. He suggested that the claimant be examined 
by Dr. Wayne Kelley of the Western States Chiropractic 
Clinic.

In December 1978, Dr. Bray asked the Fund for reasons 
of rehabilitation and strengthening the tissues of claimant's 
back and neck so that he could eventually return to work, 
permission for claimant to use his gold dredge for one or 
two hours of time as often as claimant felt like it. Claimant 
indicated he was able to do this work for one or two hours 
before his back became.sore. Claimant indicated on one 
occasion he had been able to use the dredge for four hours 
and found the pain did not bother him the next day.

A Determination Order, dated December 12, 1978, awarded 
claimant compensation for temporary total disability only.

On January 22, 1979, Dr. Wayne Kelley, a chiropractor, 
reported that he had thoroughly examined the claimant and 
concluded that the subjective complaints far outweighed the 
objective findings. He was unable to correlate the objective 
findings to claimant's subjective complaints and his contention 
that he was unable to perform any type of work. He noted - 
that it was inconceivable claimant was able to‘continue with 
his gold dredging which necessitated long periods of bending 
over and also contending he was unable to work. It was his 
recommendation that claimant return to his regular employment 
as soon as possible and that no further treatment was necessary, 
He felt any further treatment would only serve to reinforce 
claimant's disability. Dr. Kelley also found that no ratable 
residuals existed as a result of the alleged industrial 
injury of May 26 , 1978 and recoimnended closure with termination 
of all benefits. Dr. Melson concurred with these recommen
dations.

m

In February 1-980, Dr. Me}.son felt that claimant could 
in an eight-Hour work day, stand, walk, sit, drive an automo
bile for eight hours a day, lift occasionally 100 pounds, 
frequently 50- pounds and continuously 40 pounds. He felt 
claimant could use his arms for imperative pushing and 
pulling, repetitive grasping. He felt claimant could use 
his hands for repetitive fine manipulations and use his feet 
for repetitive movements. He felt the claimant was able to 
frequently bend, squat and climb.

The depositions of Dr. ’Kelley and Dr. Me}.son were 
taken. In these depositions.they both reaffirmed their 
earlier opinions. m
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At the hearing. Dr. Bray testified that his treatment, 
of claimant was curative and recovery would take approximately 
"six months". He continued to feel that the c-laimant’s 
condition had been misdiagnosed by Dr. Kelley.

At the hearing, claimant testified he was- now 21 years 
old and has a GED. He indicated he had worked in a packing 
house, a car wash, and a rubber factory. Claimant continued 
to complain of pain between the shoulder blades. He indicated 
he. could no longer engage in karate, work on vehicles, play 
golf and that his ability to walk had been reduced because 
of pain and discomfort. He indicated he was currently taking 
no medication. Claimant testified that his hobby of gold 
dredging requires that he load his dredging equipment into 
his car, drive one hour to the river, unload the equipment, 
carrying it down to the water and then beginning to dredge. •
He indicated he usually dredged for about two hours. While 
dredging, he bends down for periods of 15 minutes putting 
his face in the water. He indicated he takes occasional 
breaks to clean out the .blocked suction tube and to survey 
the contents of the sluice box. After dredging for two 
hours, he then .reverses the.process, reloads the -equipment 
into his car and drives back home and unloads into a storage 
area. His wife indicated that he had reported that he was . 
stiff in the low back area after doing this activity..

The Referee, after reviewing the -evidence, found that' 
claimant did have minimal permanent partial disability. . ; 
Therefore, the Referee awarded claimant compensation equal' 
to 32° for 10% .unscheduled upper back permanent disability 
and awarded claimant’s attorney a fee of 25% of and from the 
increase in compensation not to,exceed $2,000.

BOARD ON DE NOVO REVIEW

The Boar 
order. There 
loss of wage 
result of thi 
The Board fin 
indicates tha 
related to hi 
would reverse

d, after de novo review, reverses the Referee.'s 
is no evidence that claimant has suffered any 

earning capacity or permanent disability•as a- •- 
s injury.- Dr. Melson and Dr. Kelley so state.- 
ds that the preponderance of the medical evidence 
t claimant does not have any permanent disability 
s May 26, 1978 injury. Therefore, the Board 
the Referee's order in its entirety.

ORDER

The Referee's order, dated July 16, 1979, is reversed 
in its entirety. ■ . •

The Determination Order, dated December 12, 1978, is 
affirmed.
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WCB CASE W{ 78-2984 March 3, 1980 m
DEWEY GILKEY, CLAIMANT
Samuel A. Hall, JrClaimant’s Atty.
Newhouse, Foss, Whitty ^ Roess,
•Employer's Attys.

Order of Dismissal

A request for review, havinq been duly ^iled with the 
Workers' Compensation Board in the ^ioove entitled matter bv 
the claimant, and said request for review now havinq been 
withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of law.

WCB CASE NO. 78-5838 •March 3, 198 0

RONNIE PIASKINS, CLAI.MANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Paul• Lipscomb, Employer's Atty. 
Request for Review by Employer

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

The employer seeks Board review of the'Rcforee's order 
which set aside its denial and ordered it to accept the 
claim and pay all benefits due under the V/orkers' Compensation 
Act and awarded claimant’s attorney a sum of $1,200.00 as a 
reasonable attorney's fee. The employer contends that the 
Referee erred in setting aside its denial and that tiic award 
of attorney's fee.s was excessive.

FACTS

Claimant, a 38-year-old mobile home wo.rker, alleges he 
sustained an injury to his low back on January 4, 1978 while 
assisting in riioving some mobile home sections for his eniployer 
Claimant filed a claim for this condition on January 9,
1978, The claim was originally accepted by the employer.
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In-March 1978, claimant was treated for an impotency 
problem. In April 1978, Dr. George Throop indicated that 
the impotency condition, the back pain, and the exercise- 
induced weakness in the legs and numbness of the feet were 
possibly, related to a vascular problem. X-rays revealed a 
transitional partial L6 'vertebra. Dr. Throop indicated a 
myelogram should be performed'to determine the cause of this 
condition. -

•On April 4,-1978 Dr.'Ronald Clibborn indicated claimant- 
had been seen in his office on January 1, 1978 for back pain 
which was brought on by lifting boxes and pushing coaches ,at 
his employer's place of business. Dr. Clibborn diagnosed 
lumbosacral sprain and upper thoracic strain.

On April 6, 1978 Dr./ Throop performed a 'myelogram which 
revealed ho definite deformity in the lower lumbar area. He 
indicated that the results from this examination were not 
too satisfactory and there was some difficulty determining 
if there we're any defects in the space between Ll and L2 .or . 
the cervical area. Dr. .Throop felt these results revealed 
that there were no large"'lesions in the lumbosacral area and 
no blockages in the thoracic area. .Final.ly, in May 1978 ,- 
Dr. Throop indicated he felt that claimant's symptoms did 
not have a neurological etiology and that he was very suspicious 
of a psychogenic cause. He indicated that in addition to a • ' 
normal myelogram, a normal PZMG of the left leg had also been 
obtained, however, he had found a decreased left ankle jerk.

' On June 23., 1978, the' Orthopaedic Consultants reported 
their examination revealed no evidence of intrinsic low back 
disorder or low back strain. .They diagnosed a probable 
intermittent 'claudication in the left lower extremity secondary 
to a vascular insufficiency. It was their opinion that 
claimant had minimal to no low back dif ficulty.; - that his 
principle prob.lem was 'related to the pain in the. left lower 
extremity which was associated with walking or. other muscular 
activity. 'They felt there was no reasonable probability 
that ■ claimant' s I'eft lower extremity complaints were due to., 
an injury or in any way related to his work. They felt a 
referral to a diagnostic center such as the. vascular.clinic . 
at the University of Oregon Medical School Hospital should 
be'considered. . . , , .

On July 17, 1978, the employer denied'claimant's claim.
The basis of this denial was that .there was insufficient . 
showing that'claimant sustained an injury or occupational 
disease within • the provisions'of the ’ Oregon V*7orkersCompensa
tion Law.

On August 4, 1978, Dr. Gerald Baur, Assistant Professor 
of Surgery at the University of Oregon Health Sciences 
Center, reported that their testing had revealed claimant 
probably had a mild obstructive disease in his . left lower 
extremity.
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In September 1978 Dr. F. .'larold Nickila diac/nosod 
multiple vertebral subluxations. He reiotod claimant’s 
condition to an industrial injury.or exposure as described 
by the claimant as occurring on January 4, 1978 when he was 
lifting and pushing some coaches. Claimant advised Dr.
Nick'ila that he had experienced low back pain, hip pain, 
sore legs, thoracic pain and headaches after this- incident.

Oi'i November 16, 1978, Dr. Clibborn diagnosed a moderate 
to severe lumbosacral sprain with moderate thoracic sprain 
and paravertebral muscle spasms. He indicated he har3 first 
treated claimant on January 4, 1978 for low back pain asso
ciated v/ith- pain in the left hip and groin radiating down 
the thigh into the leg and foot. Claimant had indicated 
this was related to an episode of lifting boxes and pushing 
coaches at his place of employment. Dr. Clibborn felt that 
claimant probably would have permanent impairment as a 
result' of his injuries.

Dr. Richard Lafrance, a neurologist, in December 1978, 
began to treat claimant. Dr. Lafrance indicated thah claimant 
was 'allegedly injured in a work accident at his employer's 
on -January 4, '1978. Claimant admitted he did not have any 
pain in any direct relationship to the times when he h£id 
been pushing one of the coaches. Claimant said he was not 
sure whether he did push a coach on his last day at work, 
January 4, 1978. Dr. Lafrance found low back pain with 
reflex asymmetry, but without evidence of muscle or sen.sory 
nerve damage. He felt this may represent a small herniated 
disc with some nerve root compression. He felt- there was at 
least a historical connection between claimant's work and 
the onset of his back pain, but that it would be difficult • 
in determining the exact causation and etiology of claimant's 
condition.

In'March 1979, Dr. Lafrance indicated that he had 
performed another myelogram which did not demonstrate any 
evidence of herniated disc or other abnormalities within the 
spinal canal. He felt that claimant had had back problems in 
the past that were essentially stable. He felt that wnile 
the claimant was at work he developed an exacerbation of 
back pain with some radiation intxO the left leg. Or. I,afrance 
was unable to tell the exact time this condition had occurred. 
Historically, he indicated, claimant’s complaints would tend 
to suggest that the event occurred in early 1978. He felt 
one could not disprove clinically that this had not been 
present for a number of years prior to early 1978 and, 
indeed, could have been the result of an injury four years 
ago. It was his opinion that the testing revealed som.e
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vascular disease as well as an L5 or adjacent nerve 'root 
lesion. .Dr. Lafrance felt that the claimant.'.s numbness in 
the 'left leg was "slightly" related to the vascular lesion 
rather than .a neurogenic lesion. He felt it was 'highly'' 
unlikely, that the ..vascular lesion -had caused the change in- 
the'ankle reflexes.. He believed the vascular • lesion and'the 
problem with impotency were directly.-related. He noted that 
in April 1978 .Dr.. Throop-found depressed left 'ankle jerk. 
Claimant.complained at this time of a chronic low back pain 
with acute exacerbations related to the amount'of exercises 
claimant did. Dr. Lafrance felt claimant should avoid 
repetitive bending, twisting, and lifting of .more'than 25 
pounds. ■ , , . _ , . ■

In his deposition, Dr. Lafrance- indicates claimant • 
advised him that he- had. probably injured his back’at work in 
one or two ways.- First, claimant•felt that pushing the 
coaches, with other workers; placed a great strain on his" back 
and may have caused injury to his back, but he was unable--to 
recall any specific time that he may .have pushed particularly 
hard. Secondly, claimant felt that his picking up of’ heavy 
boxes of aluminum siding may have caused his back -injury', '• 
but he was. not.aware of any particular. episode of picking up 
a box which precipitated pain in his back. Claimant told •
Dr., Lafrance that he had had an.episode four years prior, to 
January 1978 .when he was,bending down and pulling open a' 
refrigerator door when his.left hip and back had."went out". 
Clinically, Dr..-Lafrance' had found an abnormal left v'^nkle' ■ 
reflex. -He felt that, his objective findings combined with 
the "other, symptoms" v;ere. consistent wi th . claimant's history 
of pulling his back out at work. Dr. Lafrance felt claimant 
'should limit his lifting, and should avoid 'activities that 
overstressed his. lower spine, - such as repetitive bending and 
tv/isting. He felt these- limitations were permanent in 
nature. He did not know whether the objective findings, the 
depressed ankle reflex and the straight leg raising discrepancy, 
predated the January 1978 incident.

In a statement given to an investigator, claimant said 
that he did not know when he had injured his back, but that 
it just started to hurt and kept getting worse and worse.
He indicated that he then sought treatment from- Dr; Clibborn. 
Claimant stated that he' was not sure he had hurt his back 
while with this employer since his pain had developed gradually.

At the hearing, claimant indicated that he first started 
having problems with his back while climbing a ladder and 
later his left hip started to bother him. On the 801 Form . 
claimant signed he indicated he allegedly injured his back

while attempting -to move a mobile home with other co-workers. 
Claimant testified further he is not sure how his back was 
injured, "it just began to get worse and worse".
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The Referee- found, after considering all the evidence,' 
and finding, claimant to be a credible v/itnessthat claimant's 
back complaints were the result of either a single or cumula
tive on-the-job injuries. ■ and found that claimant had met 
his burden of proof and remanded the claim to the employer 
for acceptance and payment of benefits, setting aside its 
denial of July 17, 1978 and awarded claimant's attorney the 
sum of ?1,2QO.OO as a reasonable attorney's fee.

BOAKD ON DE NOVO REVIEW

The Board, after de novo-review, would reverse the 
Referee’s order. Claimant, in this cose, had a gradual 
onset of symptoms over a period of time while working for 
this employer. The Board finds that claimant has not proven 
by. a. preponderance of the evidence that he suffered an 
industrial injury. • The -preponderance of the evidence 
indicates that claimant's work activity did not cause any 
change in the underlying condition. The claimant's work 
activity may have produced symptoms, but the work activity 
did not affect his condition. The Supreme Court has ruled
in the case of. Gibson v. SAIF, 288 Or 45, ___ P2d
(1979), that if claimant's symptoms require medical care and 
produce at least temporary disability, the claim is 'not 
compensable. The Cou.rt stated in that case: "Since the work, 
activity did not cause any change in the underlying disease, 
the 'Claim for medical services required to treat symptoms 
and for any claim disability by reason of those symptoms .is 
not compensable." .Therefore, the Board finds that the mere’ 
recurrence of symptoms are not compensable as a consequence 
of an industrial -injury because no inju.ry,'in fact, has been 
proven. Therefore, the Board reverses the Referee's order 
setting aside -the . employer' s denial, remanding the claim to 
it for acceptance and payment of compen.sation, and awarding 
claimant's .attorney a reasonable attorney's fee.

m

ORDER

•The Referee's order,' dated August 31, 1979 , is .reversed 
in its entirety. • - ■

The employer's denial', dated July 17,'19/S, is reinstated,

m
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March 5, 1980

DAVID B. BENNETT, CLAIMANT 
Evohl F. Malagon, Claimant' s-. Atty. , 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark,'Employer's Attys,

, WCB CASE NO. 79-3388

On December ,19, 1979 the Board received a'request for 
review from the claimant ot the Referee's Opinion and Orde 
_On; February 26, 1980 Referee Seifert signed a stipulation' 
which dismissed a.ll of claimant's- requests for hearing in
cluding the above claim. Therefore, the Board finds that 
claimant's request for Board review shouJ.d be dismissed.

'IT IS SO ORDERED..

WCB CASE NO.• 77-7541 March 5, 1980

RONALD MCDANIEL, -:CLAIMANT 
Bradford J..Aspell, Claimant's .Atty 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant

Reviewed by Board Members f/^ilson and McCallistcr.

Claimant .seeks Board review of the Referee's .order which 
granted, dim an increased, award of compensation for a total 
equal to 67.5° for 50-s loss o‘f the left foot. Claimant con
tends. he is entitled to compensation for total loss of -the 
left foot'. . ■ ■

The Board, after de novo review, affirms and adopts the . 
Opinion and Order of the Referee, a copy of v/hich is attached 
hereto and, by this reference, is made a part hereof. The 
employer in this matter .requested that the. 03:der of the Ref- 
e.ree be affirmed. The Board is not disposed to give more 
relief than asked for. Ande.rson v. West Union Village Square, 

Or App , P2d (decided November 26,
1979). ■ -■ ■

' ' ■ . ■ ORDER ' ■ ' ■ ‘ ■

The orde'r of the Referee, dated' /August 6 , 197 9, is 
affirmed. ' •
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ELBERT E. PIETROK, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to' his lower 
back on March 24, '1969. The claim v;as originally closed by 
a Determination Order, dated July 28, 1969, with an award of 
compensation for temporary total disability only. Claimant's 
aggravation rights have expired.

Based on a letter of Dr. Poulson, dated April 12, 1978, 
which stated claimant's surgery in February 1978 was neces^ 
sitated by the original injury, the Board reopened claimant's 
claim by its Own Motion Order of April 27, 1978. Time loss 
benefits commenced on February 3, 1978, the date of the 
myelogram performed by Dr. Poulson. A laminectomy of three 
levels (L3-4-5) v;as performed on February 21, 1978. Claimant 
continued to be seen periodically by Dr. Paulson and he was 
found to be medically stationary on December 12, 1979. Dr. 
Paulson found impairment of 16% due to loss of motion of the 
dorsolumbar spine and 10% impairment due to two deranged 
discs for a total of 24% impairment of the whole man.

Claimant was able to return to work as a nightwatchman 
on November 11, 1978.

On January 31, 1980 the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on February 22,
1980, recommended claimant be granted additional compensation 
for temporary total disability from February 3, 1978 through 
November 9, 1978, less time worked, and temporary partial 
disability from November 10, 1978 through December 12, 1979, 
the date Dr. Poulson found his condition stationary. It was 
also recommended that claimant be granted compensation for 
permanent partial disabij.ity equal to 25%.

The Board concurs.

ORDER
Claimant is hereby granted additional compensation for 

temporary total disability from February 3, 1978 through 
November 9, 1978, less time worked, and temporary partial 
disability from November 10, 1978 through December 12, 1979. 
less time'worked. Claimant is also granted compensation, 
equal to 25% unscheduled permanent partial disability i.or 
his injury sustained on March 24, 1969.

SAIF CLAIM NO. ZC 177316 March 5, 1980

m
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#
WCB CASE NO. 
WCB CASE NO.'

79-320
78-9930

March 5, 1980

FAYE L. ROBERTS, CLAIMANT
Mike Stebbins, Claimant's Atty.
Motion To Withdraw Request For Review

•Faye L. Roberts,appears and moves the Board for an 
order dismissing her request for review .on the grounds 
of her wish to have it withdrawn.

IT IS SO ORDERED this 5th day of March, 1980.

. . SAIF.CLAIM NO. TC 372355

HOWARD.-RUBEN,. CLAIMANT
Samuel A. Hall, Jr., Claimant’s Atty.'
SAIF, -Legal Services, Defense Atty.
OWh Motion Determination

March 5, 1980

<11
Claimant sustained a compensable injury to his back on' 

’May .-23,. 1972 when he tripped over a root in a flower bed.- . 
The claim was initially 'closed on November- 3, 1972 with an' 
•award equal'-to 10%. unscheduled disability. Claimant's-'' 
aggravation rights have expired. • ' ,

■ Two Determination Orders and. a Stipulation'have' given
claimant awards totalling 90% unscheduled back disability."

.. ‘Claimant's ' claim was reopened by ' S tipulation when he ; 
entered the Portland Pain Clinic on May 10, 1978. On*.August ; 
18, 1978 Dr. Degge found claimant's condition stationary 
with his residuals rated as being severe. He found claimant 
totally disabled for gainful activity. The claim-was closed 
on. September 28, 1978 with no increased award. •'

• Claimant was examined by Dr. Donald Smith on Novembe-r ' 
22, 1978. He felt that claimant should have conservative 
treatment with- the possibility of surgery in the future. He 
placed claimant in a compression-flexion type-plastic jacket. 
A Stipulation,' dated April 3, 1979 , set-aside the September'. 
1978 Determination Order and reinstated temporary total 
disability benefits commencing August 18, 1978 arid continuing 
until claimant is found to be medically stationary.

Claimant was seen on January 11, 1980 by Dr. Smith-who . 
found claimant had/a high- level of impairment which was 
probably in the moderately severe to severe range. He , 
indicated claimant's movement was limited so that he had 
almost complete restriction within the .lumbar jacket cast 
He found claimant'.s condition was, stationary at that time'
. ■: -817- " ,'■ ••



On- January. 31. 19S0 the State Accident Insurance tund 
reauested a determination of claimant's curreiit disability.

Compensation DepartmentThe Evaluation Division of the Workers'

recommended claimant be_granted compensation -for temporary 
total disability from May 10, 197S througii January 11 , 1980.
It also feib that claimant's earning capacity was not affected 
because he is presently retired'. Based on _ his impairment 
alone, it felt he had been adequately compensated by the 
award for 90% disability.

The Board, after thoroughly consicierincj the evidence 
before it, concludes that claimant is permanently and totally 
disabled. Claimant is 68 years old and apparently well 
motivated. ' He has now foyrid liilTifiQlf in Q P05itl0n Wh0T0 PQ ' 
can no longer do any of his former occupations. Based on 
his age, work background and physical disability, the Board 
concludes that claimant should be granted compensation for 
permanent total disability as of January 11, 1980, 'the date ' 
he became medically stationary.

ORDER

- • Claimant is hereby granted compeiisation for temporary 
total disability from May 10 , 1978 th.rough January 11, 1980, 
less -time worked. Claimant is also granted compensation For 
permanent-total disability for his injury sustained on May.,
23, 1972, commencing on January 11, 1980.

..•Claimant's attorney has already been awarded a reasonable 
attorney's fee for the award of temporary total disability 
by the April 3, 1979 Stipulation. Claimant’s attorney is 
also granted an,attorney's fee equal- to 25% of the increased 
compensation granted by this order, not to exceed $3,000..
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CLAIM NO. C 373434 March 5, 1980

IRIS YOUNG, CLAIMANT 
Doblie & Francesconi, 
SAIF, Legal Services, 
Own Motion Order

Claimant's Attys. 
Defense Atty.

’ Claimant, by and through her attorney, requested .the 
Board to exercise its own motion jurisdiction .and reopen- her 
claim for an injury sustained to her back on May 4, 1972.
The Board, after thorough consideration of the evidence 
before it, concluded that claimant’s condition did not 
warrant a reopening and any necessary medical -treatment •/ • 
could be handled under the' provisions of ORS 656.245. 
Claimant's request for own motion relief was denied by the 
Board's order, dated January 21, 1980.

On January 25, 1980 claimant, by and through her at
torney, requested the Board reconsider its Own- Motion Order. 
She indicated that the attached medical reports of Drs. 
Danielson and Todd discredited the report of the Orthopaedic 
Consultants-of October 16, 1979 upon which the Board, claim
ant ■ felt ,• re lied ’heavily Much' discussion by both Drs.

■ Danielson and Todd involved claimant's normal myelogram 'and 
positive discogram. The Orthopaedic Consultants concluded 
that the normal myelogram, did not support the-other doctors' 
conclusion that surgeiry was indicated. However, Drs. Dan
ielson and Todd stated unequivocally that the discogram 
revealed a C5-6 herniated nucleus pulposus and corrective 
•surgery’ was recommended.

The Board, on January 31, 1980, requested that the Fund 
advise the Board of its position with respect to this claim. 
The' Fund, on February 20, 1980, stated it position remained 
unchanged. It felt claimant 'should not have surgery at this 
point because her symptoms are not o'f sufficient severity to 
warrant it. : • ' ; . • • ^ -

The Board, in its letter to claimant's attorney of 
February ■'2 2 , 1980, indicated that claimant's request for ' 
reconsideration would be .treated as a. new request lor. own 
motion' relief. • ' '

The Board, after thorough considei'aticn of the-medical 
documents.be fore it, concludes that there is now'sufficient 
medical basis for the recommended surgery. The Board feels 
that claimant's claim for an injury sustained on May 4, 1972 
should be reopened as of the date she enters the hospital 
for the surgery•recommended by Dr. Danielson and Dr. Todd 
and should remain open, until closed under the provisions of' 
ORS-656.278. Claimant's attorney is entitled to a fee for 
his services equal to 25% of the increased compensation for 
temporary total’disability granted by this order, not to 
exceed $750. ;

• ■ • -819-



IT.'IS . SO ORDERED.
m

WGB CASE M6.
WCB CASE NO.

^8-9538
78-9969

March 6, 1980

Mitchell D. Konell, Claimant 
Robert J. Miller, Sr., Claimant’s Attv 
Lang, Klein, Wolf, SmithGriffith 

& Hallmark, Employer’s Attys.
SAIF, Legal Services,' Defense Atty. 
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

, The claimant .seeks review by the Board .of the order of the 
Referee which vacated, set.aside and reversed the Proposed 
and Final Order of the Workers'. Compensation Department which 
found Bruce Konell a non-complying employer and which affirmed 
the denial of claimant's claim.
FACTS ' , , . ' ‘

On November 16 , 1978 the Workers' Compensation bepar tm.ent' s 
Compliance Division issued its Proposed and Final Order declar
ing Bruce Konell a non-complying em.ployer during the period 
December 18, 1977 to December 24, 1977.

Bruce Konell, the alleged employer, testified at the hear
ing that claimant, Mitchell Konell, was his nephew. 'Two,years 
prior, claimant had moved in with him and stayed for 6-7 months 
and performed odd jobs for him including assisting him in his 
landscaping business. Claimant's pay was his room and board.

In November 1977, this witness purchased 10 acres of land 
and was.to put in a house and plant nursery stock. .In December 
1977, claimant came to him and asked him for work and Bruce 
Konell said okay and put claimant to work cutting firewood for 
$3.00 an hour. This firewood was for Bruce Konell's own personal 
use. He testified'^he would only need claimant for two weeks 
at -the most. • Claimant worked two days and was paid'each night.

Bruce Konell testified that on the date of injury,
December 23, 1977, claimant cut firewood in the morning and 
was limbing trees in the afternoon. lie testified he- was 
clearing land for his. house and nursery stock. He further 
testified that after the injury, he took claimant to the 
hospital and when he was discharged claimant stayed with 
him.
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m In 1978 Bruce Konell 'Sold'' $19’, 500 worth 'of timber to 
Stimson'. ' He also took out workers’ compensation insurance, 
just before the hearing. ■ •

■ Emanuel Konell is Bruce-Konell's 72-year-old father and'' 
he testified that he helped his son out whenever, he felt

-•like it but 'never for pay. He had helped his’son get started in the 
.landscaping business .• He • testified-that December .-2 3,. 1977 was the 
first day of timber falling and he did all' of the falling. He 
testified'that claimant was injured by one of the trees that he 
fell. He- also testified claimanti was paid $3.00 an hour..'

■ Michell Konell, -the claimant,' testified he has been on his 
own since" age 15.- In 19 76 he 'lived with Bruce Konell for,
,7-8 months and helped'.in''the landscaping business shoveling 
dirtdigging holes to plant trees', lawn work, etc.^ and was paid 
in cash every’ Friday night. . -.

II

Claimant testified he worked for Bruce Konell in March 1977 
for 'four months for $3.50 an hour and was paid each Friday. Also 
hi'S -cousin Daren-worked there as did'his grandfather ’Emanuel 
Konell. ’They kept track of their hours and were paid for their 
work .

: Claimant testified he started working for BruceKonell
on December 21, 1977 cutting firewood and stacking it. Bruce 
Konell would-then take- it 'to his house and sell it; - he knew 
Bruce Konell sold it because he had "For Sale" signs on it 
at hi’s house. Claimant said he was never told how much he was 
to be paid and he never was paid. '’ • ■

On December '23 he limbed trees until the'- injury which oc
curred when Emanuel Konell had.cut a tree which.struck another 
tree which struck claimant on the left forearm, fracturing it.

Claimant testified -further that Bruce Konell paid his ex
penses and Bruce Konell told him to tell the insurance company 
he was just up there in his Sunday clothes looking the property 
over. . Claimant testified he thought that Bruce and Emanuel 
Konell had been'falling trees for about three weeks’ when he 
got there. Claimant said Bruce Konell told him repeatedly 
npt to report the injury.

On recall examination, Bruce Konell testified he paid 
claimant daily and on'the-date of injury he gave claim
ant's pay of $20 to claimant's. brother. -He' said he' also never 
told claimant how- long .he could'work there. He admitted that he 
did try to sell the firewood but he sold none. He also ad
mitted claimant's cousin Daren did work for him’ off and on.
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A Workers' Compensation Department memo indicates Bruce 
Konell's business was loqging, Bruce Konell acknowiedued that; 
he provided ail of the equipment used and had full direction 
and control over claimant's activities. He admitted to no 
payroll records or taking out any deductions from the pay.

m

On Bruce.Kone11's 1977 
his principal occupation as

and 1978 tax returns he listed 
construction.

On Decembe. 
claim which was

■ 5 , 19 78 the Fund issued its 
filed on August. 23, 1978.

denial of claimant’?

The Referee found that Bruce Konell was not an employer 
and claimant was not a subject worker as the employment was 
casual and he affirmed the denial of the Fund and set 'aside 
and reversed the Workers' Compensation Department's Proposed- 
and Final Order.

■ board on de novo review

The Board,^ on de novo review, finds that although there 
were many conflicts in the testimony of the witnesses, there ■ 
are certain facts basically agreed to.

Bruce Konell was involved in two basic business ventures 
in 1977-78; his landscaping business and clearing a piece 
of property he owned producing timber which he'later sold to 
Stimson Lumber Company. • _ .

The testimony establishes that claimant was hired at 
$3.00 an hour to cut firewood and limb the fallen timber. Bruce 
Konell provided the equipment and had direct control over the 
work, activities.

There is also total agreement that on December 23, 1977 while 
claimant was lim.bing trees he was injured by a falling tree on 
Bruce Konell's property.

The Referee was correct in his finding that claimant's 
injury arose out of 'and in the scope of his employment 
with Bruce Konell, but the'Board disagrees with the Referee's 
finding that claimant's employment was casual and therefore 
he was not a subject worker.

ORS 656.027 .defines casual as -referring' "only to employ
ments where the work in any 30-day period, without regard- 
to the -number-of workers employed, involves a total labor . 
cost of less than $200".'

The testimony indicates claimant would have worked more 
than just a few days, even assuming that Bruce Konell was 
going on vacation on January 5 or 6, 1978.

-822-

m

m



The amount of work involved in clearing the property 
indicates that claimant would easily have continued working 
but. for the injury, until .at leas t' January 5 or 6.

., Therefore, at $24 a day, the total labor cost exceeds 
$200 and takes the employment out of the casual definition'.-

The Board concludes that the-Proposed and Final .Order 
issued by the Workers' Compensation Department on November 
16 , 1978 is affirmed and Bruce Konell is declared a 'non-complyin 
employer from December 18 to December 24 , 1977, Further., 
Mitchell Konell, claimant was a subject worker on December 
.2-3, 1977 and -is entitled to the benefits of ORS 656.001 to 
ORS 656. 794. ’

ORDER

The oider of the Referee, dated July 27, 1979, is re
versed.

.. The Proposed and: Final Order of No.vember 
affirmed. .

16 , 1978 is

<11
Claimant's claim is hereby remanded to the State’-Acci- 

dent Insurance Fund, for acceptance and payment-of compen-. 
sation to which he is entitled until closed pursuant to 
ORS 656.268.

Claimant's attorney is, hereby, granted as a reasonable 
attorney's fee for^his services both at the hearing and 
at Board review a sum equal,to $1,000, payable by the 
State Accident Insurance Fund. ■ . ■

<!l
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VIOLET B. MCKINNON, CLAIMANT 
Tooze, Kerr, Peterson, Marshall 

& Shenker, Claimant's Attys.
SAIF, Legal Services, Defense ,Atty.
Request for Review by the SAIF

" ‘Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW ' . ‘ - ■

The State Accident Insurance Fund (Fund) seeks review by 
the Board of the order oi the Referee which set asicio the 
Determination Order of iNovember 28 , 1978 and remandea claim
ant's claim to it for acceptance and the payment of com.pensa- 
tion as required by law until closure.

FACTS

Claimant, presently age 60, was employed as a rec:ord demon
strator for Fred Meyers when on December 30 , 1969 five juveni.les 
attacked her pushing her to the floor, beating and kicking her.

At the time of .the injury claimant had pre-existing dia
betes condition which was well controlled.

Claimant subsequently developed a foot ulcer and was hos
pitalized on February 8,' 1971. The diagnosis was diabetic neuro
pathic ulcer left foot with possible osteomyelitis.

A Second Determination Order, dated October 14, 1971, 
granted claimant compensation for temporary total disability 
to September 28 , 1971 and indicated that- the first Determina
tion Order was dated March 24, 1970 for aggravation purposes.

In February 1972, claimant was hospitalized for cellulitis 
of the left foot leading to recurrent diabetic neuropathic 
ulcer.

Clamant appealed-the Second Determination Order and, after 
a hearing, an Opinion and Order of June 1, 1972 reopened 
claimant's claim effective September 29, 1971.

In November 1972, Dr. Post reported claimant had "con
tinuing problems with hematomas and poorly bears weight • 
bearing" and he felt she could only hold a job not requir- ' 
ing prolonged standing or walking. Claim.ant's foot prob
lem was a recurrent breakdown of’ tissue. Dr. Post found 
claimant medically stationary on November 22.

A Third Determination Order grant<:*d claimant furtlier 
compensation for temporary total disability but made no ^iward 
for permanent partial disability.
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On January 19, 1973, Dr. Post 'opined that claimant-'s‘ 
neuropathic ulcer was related to her underlying diabetes.and 
that claimant's traumatic injury to her foot would have 
•healed without any disability if it were not for the dia
betes'; howeverher diabetes had not affected her pre-existing 
back condition.

Claimant appealed'the Third Determination .Order-and also 
the compensability of her back condition. The- Opinion and ' ‘ 
Order granted her 60% loss of the left foot and also.found 
that the back condition was unrelated to her industrial -in- ; 
.jury.- ■ ■■ . ' ■ ^

The' Board issued an Order on • Review', dated April' 16,
1974, which affirmed- the Referee' s finding that the back 
condition'was "unrelated but. reversed • the- Referee's award 
of 60% loss of the left foot. Claimant,thereafter, appealed 
to'the Circuit Court and by a Judgment Order of July 22,
1974 the court granted her 50% loss ''of the left foot. '

During these appals', claimant -filed a claim for aggra
vation and was hospitalized for swelling of her, left foot 
and then .-developed a staph infection. By a stipulation of 
the parties of'November 13,' 1974 her claim was reopened for 
^aggravation. ‘

' On February 12, 1974,' the Fourth Determination Order ' 
■granted claimant- compensation for temporary total disability 
to August 14 , 1974.' ' i

,In October 1975, Dr. Post reported that-because of re
peated episodes of tissue breakdown and wound, drainage -he • . 
was•recommending a first metatarsal, ray resection. On Oct
ober 7 this resection surgery was. performed. On October' 2 7 
claimant's left .great toe was surgically amputated. ■

By January 1976, Dr. Post was-becoming quite concerned 
with ' wh'at-he called "smouldering hind-foot osteomyelitis"'
.and he was considering foot amputation. On April'17, '1.976.• •
claimant was hospitalized and given intravenous antibiotics ' 
to attenpt to stop the osteomyelitis. .

On January 5, 1977 claimant was examined by' the Ortho-, 
paedic Consultants who diagnosed repeated surgeries for left 
foot chronic ulcers, amputation of left great toe, di^ibetes 
with neuropathy left and right leg., aterial sclerosis obliterans 
bilateral, and moderate functional, overlay. ' They found claim- ' 
ant'-s condition was not medically stationary and that she- 
needed continued treatment by Dr. Post. They felt',,that the ■ 
changes in her diabetes' control were rela-ted to her industrial 
injury.- ' -

On March 8, 1977, claimant went into a-diabetic coma and 
fell,' fracturing four ribs. .
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The Orthopaedic Consultants re-examined claimant on 
>.)une 28, 3.977 and apu.in iound her coiKi.it.ion was not modicall.v 
stationary. They felt c3.aiiriant 'could not reti^^'j'j 'HGf rClJ~ 
ular occupation or to any .occupation and that she needed 
continued medieval supervision for the remainder of hep life.

By October 1977, Br. Post still Hound claimant with 
ongoing symptomatology and thought she .was not-medically sta
tionary..

The' third examination by the Orthopaedic Consultants-
W38 performed on Novemtoer 18 , 1977. Claimant at thi u time stj
had a foot infection emd whenever she was taken off of the 
antibiotics her condition worsened. The physicians,felt her 
claim could not .be closed until.she demonstrated freedom from 
infection and was antibiotic free for about six months.

m

11.

On March 10-/ 1978 Dr. Post reported that claimant con
tinued to dp' poorly. Her symptoms were pain and swelling with 
prolonged stan'di'ng and pain at rest. He felt claimant's con
dition had not changed in the past several months so her con
dition could.be' considered stationary but she would, require, 
continued' care.. The doctor- opined that her impairment was 
comparable to loss by.amputation of the left leg below the 

. knee. She'was unable to wo.rk at even a sedentary occupation.

Dr. Belknap, who had examined claimant in January 1978, 
felt.that she 'would never be cured. He concurre.d with br. 
Post' s' Mar'ch 1978 opinion.

A Board's Own Motion Determination granted claimant com
pensation for temporary total disability from October 6,
1975 through April 10, 1978 and an additional award of 40% 
loss of the. left foot. This 'CX-;n Motion Determination was 
vacated on November 9, 1978 as 'claimant's aggravation rights 
had not expired.

A'Fifth Determination Order of November 28, 1978 firanted 
claimant the same aWard' as’granted by the Board's vacated 
Own Motion Determination.-”

The Referee found that the medical evidence indicated 
claimant's condition was still not medically stationary and 
he set aside the Fifth Determination Order and remanded the 
claim to the Fund for processing. . .

BOARD ON DE NOVO REVIEW ' ■

The* Board, on de novo review, would reverse the' Referee's 
order.' The Board finds that- claimant’s treating physician,'
Dr'. Post, found claimant's condition to be stationary as of 
March 10, 1978 (although the Determination Order's termination 
of temporary total disability compensation was April 10, 1978 
and-was in error).
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/ . The Board' further finds that as a consequence of the in
jury claimant’s diabetic condition , a systemic disorder ha s' 
•been; materially and. permanently .worsened.,. The "uncontrollable" 

■ ■■■•.diabetes 'combined with.,the left foot disability .permanently 
•, • ■ , incapacitates her from regularly performing work at a gainful

and suitable occupation... The claimant is entitled .to an award 
; of ..permanent total-,disability - .;

_ . ' ;The.carrier is allowed to offset any award made, by bhe ; 
Referee' s order and' this order. ^ -

■ ' ORDER ■ ‘ ; f' ^

The order _ of the -Referee, dated. July . 13., 19 79 ,, is'.-re.yersed

The .Fifth Determination Order, .dated 'November'2 8 , 1978 , is 
'■ hereby modified and claimant is granted ah award 'of permanent,

total disability effective March 11, 197,8.;'

■ ■ The .Fund is allowed' to ofj:set payments: oi: temporary • tot:al
.disability against "this award of permanent•total disability.

■r'■ Claimant's attorney is- hereby granted as a reasonable 
attorney's fee for his services' at Board’ review a sum. equal" 
.to 25% of the- increased compensation- granted ,by this order, ■' 
payable out of said compensation as paid, not to exceed ' 
$3,000. ...

CLAIM NO. B 830 C 322870 March 6, 1980

FRANCIS C. WELLS, CLIAMANT - '
Murphy', Anderson & Cegavske,

. Claimant's Attys.
Long, Neuner, Dole, Caley .
^ & Kolberg, Employer's Attys.
Own Motion Determination • u

'• Claimant sustained a compensable injury on July 15,'
,1968. His claim was closed on May 25, 1970 and•his aggravation 
rights have expired. Claimant has been granted an.award 
equal ,to 30,° for ,20% loss of the'left leg. .■ ■,

' By a Board's Own Motion Order, dated January 11,. 19 7.8, h 
claimant's claim .was reopened as of the date he entered the . 
hospital for the surgery recommended by Dr. Slocum.

-827-



On April 19 , 1978 , claimant underwent surgery on' his 
left knee. -He-returned to work on October 17, 1978 and on 
October'20 was officia-lly released for light work by his ' 
■physician.■ On July 16, 1979, Dr. Slocum found Claimant's 
condition to be 'medically stationary. fie indicated claimant 
complained of constant pain, some swelling and stiffness.
He is unable to run, jump or kneel and has difficulty climbing 
stairs. He felt claimant was in, need of no further treatment. 
He recommended claim closure with a moderately severe ' 
permanent partial disability.

On January 20, 1980 the carrier requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department recommended .that 
claimant be granted additional compensation for temporary 
total disability from' April 18, 1978 through October 16,
,1978 and temporary partial disability from October 17, 1978 
through July 16, 1979 and for one day only on December 14,
1979 when claimant was examined again by Dr. Slocum. It 
also recommended that claimant be granted additional compen
sation equal to 45° for 30% loss of the left leg.

The Board concurs..

#

ORDER •

Claimant is hereby granted compensation for temporary 
total- disability from April 18, 1978 through October 16,
1978 and,temporary partial disability from October 17, 1978 
through July 16 , 1979 and for one gnly OH December 14, 
1979. Claimant is also granted compensation equal to 45° 
for 30% loss of the left leg. These av/ards are in addition 
to all previous awards granted claimant.

Claimant's attorney is hereby granted'as a reasonable 
attorney's fee a sum equal to 25% of the increased compensa
tion granted by this order, payable out of said compensation 
as paid, not to exceed $3,000.
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WCB. CASE. NO. 
WCB CASE NO.

78-6241
78-9042

March 6, 1980

JANET WEST, CLAIMANT '
Eyohl' F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF
Cross-request by Claimant . . .

Reviewed by Board Members Wilson and McCallister. !

ISSUS QN 'RfiYiSW - ■ , ,
_-^.The State Accident Insurance Fund.(Fund) seeks Board 

•review of that portion of the Referee's order which remanded 
'claimant’s -claim against-Childrens Services Division, State 
of Oregon, for. psychiatric disability' to it • for acceptance 
and payment of compensation and other benefits and awarded 
her attorney • a: fee of $80,0. The Fund contends this was. in.
•error. , •

Claimant seeks Board review of that 'portion of'the 
Referee's -order which granted, claimant's attorney a fee.of 
$800. ■.-Claimant -contends the attorney fee awarded was inade
quate compensation for- the attorney's 'work.

FACTS , ■ ■

Claimant, a 31-year-old. caseworker for Childrens. Services- 
Diyision, alleges she sustained a psychiatric disability due 
to on-the-job stress. Claimant also worked on a part-time . 
basis as a receptionist in a health spa and suffered a 
.compensable in jury-'to, her low back; that case is not a part 
of. this appeal. The -medical evidence in this record does 
.discuss .that injury -arid its affects on the claimant. .

In September 1978, the Orthopaedic Consultants examined 
.claimant for her spa injury and found she had functional overlay 
'with depression, which was probably severe.

Also, in September 1978, -Dr. Arden Synder, a psychologist, 
diagnosed claimant as suffering from reactive depression, 
■psychophysiological reaction and marital/family discord-^ '• ••
Dr. Snyder indicated claimant was divorced and had a profile 
that suggested a negative self-image, extremely fragile ego- 
strength and few emotional resources for coping'with'stress.
He stated claimant saw herself as physically ill..
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• • Dr. Barbara Radmore, a psychiatrist, in September 1978, 
examined claimant at claimant's attorney's request and 
indicated claimant had been able to adapt to her situation 
prior to 1978‘although raised in a "classically dysfunctional 
family". In January 1978 claimant was advised by Dr. George 
Barton her slurred speech, blurring vision and other symptoms 
were the result of stress. He suggested the stress of her 
job at Childrens Services Division .was contributing to these 
conditions and suggested she quit this job. Claimant indicated 
because of financial problems she could not quit. In fact, 
because of her financial problems she had to take a part-, 
time job at the health spa. All of this caused claimant to 
fall behind in her .regular work. Claimant said she took 
work home. Eventually, due to disruption, she left her home 
for short period of time and had her phone disconnected.
She said her supervisor tried unsuccessfully to contact her 
by phone and sent co-workers to her home to obtain files 
needed in .the office. Claimant perceived her supervisor 
felt she was "off her rocker". She felt blocked in he.r 
efforts to get additional training and felt her supervisors 
did not feel she was competent to do her work. Dr. Radmore 
reported claimant exhibited considerable agitation and 
depression, superimposed upon a passive-d«?p^f)‘^SJlt pSISOndlltyi 
Dr. Radmore also . indicated most of claimant's current problems 
were the result of problems‘claimant identified as arising 
out of her relations at work with her supervisor, which has 
been characterized as denigration and loss of self esteem.
It was Dr. Radmore's opinion that even if claimant's financial 
and physical pressures were relievedshe could not return 
to work. Dr. Radmore felt'the degree of stress and discomfort 
at work were such claimant should remain off work.

#

On January 2, 1979, Dr. Edward Colbach indi 
had numerous and complex emotional problems and 
feeling about her job had begun to.deteriorate d 
past few years. Claimant indicated she had deve 
cation problems with ‘her supervisor in 1978. Cl 
she could not return to work and since 1968 had 
spasms in' her hands, which had-worsened recently 
related this worsening to stress at work. She fe

cated claimant 
that claimant's 
uring the; 
loped communi- 
aimant said 
developed- 

Claimant 
It isolated

and unappreciated at work 
supervisor. Dr. Colbach s 
claimant cried frequently 
could^ not relate claimant' 
Colbach noted that she had 
her life, but was able to 
stress level was surpassed 
financial- difficulties and 
time her psychiatric troub 
opinion there was no clear 
job at Childrens Services 
bution factor to her prese

and unable to communicate with her 
tated during his examination 
and appeared quite’depressed. He 
s condition to her work.' Dr. ' 
some adjustment problems throughout 
function on her job until.her 

It was noted claimant had 
had been working two jobs at the 
les began. It was Dr. Colbach’s 
answer as to whether claimant's 
Division was a material co.ntri-. ■ 
nt emotional instability. •
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Dr. Colbach, in_February 1979, indicated claimant was. , 
generally emotionally unstable and the"personality conflict 
at Childrens Services Division 'and her minor injury at the 
health spa constituted two,of a, number of problems in her 
life'.’. Dr, Colbach felt' claimant took most of life's • diffi
culties quite hard and tended "to make mountains out- of . 
.molehills". Dr. Colbach did not find any evidence,that 
.these two events caused any kind of permanent worsening of 
her pre-existing personality deficits. Dr. Radmore disagreed 
with this last statement and felt claimant had experienced 
some degree of permianent damage. " g

Mr." Mark Anderson, claimant's supervisor, testified 
claimant left work ,in April 1978 and had taken some, of 'her 
case files with,her, ostensibly to work on them at home',- In 
June he. and, others attempted -to contact her. They- tried to’ 
reach her by telephone and also went to her home to determine 
how she was doing and obtain the case files,. He stated 
claimant returned to work on July.5,. 1978, but he felt- 
claimant's financial problems, her home being partially 
remodeled and her father, being, in the area all seemed .to 
bother claimant. He met with claimant, and discussed these- 
•problems and tried to make suggestions. Mr. Anderson felt 
claimant's work was .satisfactory after she returned to work. 
He reduced claimant's case load during the .period of July 
through November•1978. " ' ' ’ . -

The Referee found that the preponderance of the evidence 
supported the claim for probable permanent emotional disabil
ity by way of aggravation of a pre-existing condition and 
found that claim compensable.
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses that portion 
of the Referee's order appealed by .the Fund. The Board, does 
not find that the evidence in this case establishes by a 
preponderance of the evidence that claimant's claim for
emSfeidhal disabili ty is' compensable. The Court of Appeals
in the case of James v‘. SAIF,  Or App   _ , , P2d
______ {decided February 11, 1980), set forth th"e tesT’to’be ap-.
plied in determining the compensability of emotional conditions. 
In determining a causal connection•between the emotional con
dition and the work place, the Court held that’the stimulus that 
generated the mental condition need not be an extraordinary 
unanticipated event or events; that the conditions of employ
ment, claimed to be the precipitating cause’ of the mental 
disability need not be unusual in order for the disability, 
to be compensable; and that in cases where claimant had 
a pre-existing emotional disorder, the four-part test set 
forth in Weller v. Union Carbide, 288 Or' 27, P2d
(1979) , had 

P2d
to v.be met. In Knoetzel
____■ (1978) , the Court held
that case was not any more

SAIF, 37 Or App 627, 
that the "triggering' 
real than numerousincident in

other incidents related by claimant, either fanciful or clear 
misinterpretation of real ones or that he was, in fact, 
harrassed by his fellow employees. The Court, did not find 
that claim compensable.

The Board, in this case, does not have any evidence of 
an on-the-job "triggering incident". Claimant perceived' 
she had difficulty with her supervisor and perceived that 
she was not doing a competent job. The facts indicate 
claimant was doing her job iidequately and that her super
visor and co-workers were concerned about her. There is 
no evidence that claimant's work activity and conditions 
caused a worsening of her underlying disease resulting in 
an increase in her symptoms ’to the extent that it produced' 
disability or required medical services.

Dr. Colbach opined claimant's work at the Childrens- 
Services Division did not aggravate her pre-existing con- - 
dition-. On the other hand, Dr. Radmore opined that 
stress and discomfort at work, related.to her by claim
ant as a problem with her supervisor, denigration and 
her loss of self esteem, were such that he felt 
claimant should remain off work. The Board finds that

these problems did not exist and were perceived to exist 
by claimant. Therefore, after considering all of' the evi
dence and reviewing the case law, the Board finds that 
claimant has not established by a preponderance of the 
evidence that her mental condition and resulting disability 
are compensable as arising out of and in the course of 
her employment and affirms the Fund's denial.
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The Referee's order, dated September 25,-.1979, -is . -
modified..

' . That portion-of the Referee' s • order, which found' claimant' s 
claim for psychiatric disability resulting from her employment 
with Childrens Services Division to be compensable and 
remanded to the State Accident Insurance Fund and awarded, 
claimant's attorney, a fee of $800 is reversed. , .

The, remainder of the Referee's order is affirmed.

ORDER , ^ '

• . WCB CASE NO. 79-5195
MARY E.' BLANCHE, .CLAIMANT 
Anson & Creighton, Claimant's Attys. 
SAIF-,. Legal Services, Defense Atty. 
Order Denying Motion

March 10, 1980

m
On January'11, 1980 claimant requeste'd Board review of 

the Referee's order in this case.'

On February-8, 1980, claimant moved the Board to remand 
this'case- to the Referee for the Referee's consideration - of 
additional evidence that was "newly discovered and .'not 
available at the time of the hearing". .

' On'February 19,' 1980, the'State Acci'dent Insurance Fund 
(Fund) indicated that it opposed‘claimant' s motion. The'. 
Fund '’contended■ that the offered evidence was neither newly ^ 
discovered 'nor‘ unavailable at the time of the hearing. •'

The evidence claimant wished the Referee'to consider, 
upon a remand from the Board, consisted of a medical report' 
from a' doctor which' had been secured by claimant's counsel. 
after the hearing'and after claimant's'counsel had supplied 
various information to the doctor. There :was no evidence •' 
.that this report could not have been .secured 'prior to the • 
hearing.' ^

The Board does not find, based on the arguments of the • 
parties and the facts in this case, sufficient .grounds upon 
which to remand this case'to the Referee. Therefore, the-’ 
Board would deny claimant's motion. - . ^ -

■ - ORDER : ■ '

Claimant's motion to remand this case to the Referee• 
dated February 8, 1980, is'denied. ,
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WCB CASE NO. 77-7751
WALTER BROWN, CLAIMANT ■ -
Pozzi, Wilson/ Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Cheney & Kelley, Employer's Attys. 
Order Denying Motion

March 10, 1980

Claimant had been injured in 196 7 while employee! by 
Balzer Machinery, whose workers' compensation coverac^e was 
■provided by Industrial Indemnity'. Claimant also had been 
injured in 197 4 while employed by ABC Roo-fring Company whose 
workers' compensation insurer is the State Accident Ir.surance 
Fund (Fund) .

On February 2, 1979, claimant had requested his claim - 
for the 1967 injury be opened under the Board's own motion 
jurisdiction. This was opposed by the ' insurance carri'cr, 
Industrial Indemnity, which contended claimant had s'ustaincd 
a new injury. Claimant requested tl'u-1 this matter be consoli
dated with a hearing which was set contesting 'an award of 
disability for the 1974 injury. ThercC'ore, the Board .,-crfianded 
the own motion request to be consolidated with the hearing 
on the 1974 injurym ' ' ' .

After the hearing, the Referee, on November 13, i.979, 
entered 'an order finding claimant was permanently and totally 
disabled. ’

Further, the Referee found that the ABC Roofing Company 
injury was responsible for claimant's permanent total disabil
ity and ordered the Fund to commence paying compensation for 
permanent total disability.' The Fund timely .requested Board 
review of this order. The. Referee also,' in a separate 
order, recommended•that the Board deny claimant's request 
for own motion relief.

On December 5, 1979, the Board entered an order denying 
the own motion relief requested by claimant.

Industrial Indemnity and' Baizef Machinery, on January 
24', 1980, requested that the Board dismiss the Fund's request: 
for review, This motion was based on the Referee's and the 
Board's orders. ' ,

The Board would'deny this motion. The Board feels that 
since Industrial Indemnity and Bal/:er Machinery were parties 
to that hearing, they are parties to the appeal from th^it 
hearing. It is the feeling of the Board, that in fairness 
to all the parties and to' prevent any injustice from, occurring, 
Industrial Indemnity and Balzer Machinery should remain 
parties to the appeal.
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m ORDER

The motion to dismiss'the request for review as to' 
Industrial Indemnity and-Balzer Machinery is denied.

CLAIM m. D53-122440

PATSY E. MATHES CARPENTER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

March 10, 1980

#

m

Claimant sustained a compensable injury to her neck on 
February, 23, 1968. On April 22 ,-. 1968 a Determination Order 
was issued ordering'temiporary total disability to March 29, 
1968. Claimant’s aggravation rigHts have expired. • '

On.March 29, 1974, claimant 
traction. On September 9, 1975, 
and■underwent cervical fusion.

was hospitalized for cervica.l 
claimant was rehospitalized

, ’ On July 8, 1977, the Board, under its own motion juris
diction, reopened this claim, effective September 9, 1975, 
the date.claimant was first hospitalized for cervical•surgery•

■■ In January 1977, Dr. Donald T. Smith opined that claimant 
had a mild permanent impairment which constituted approximately 
5% of the whole man on the basis of ankylosis, of two elements • • 
of the cervical spine following.the removal of the cervical 
disc.' In March 1977, after a myelogram. Dr. Smith performed 
an anterior cervical discectomy and interbody fusion. The 
diagnosis was cervical spondylosis, C4-5. Dr. Smith felt- 
that claimant would have a modest increase in her perm.anent 
•partial disability because'of this additional treatment.

In June-1977, Dr. Smith had indicated that he had 
examined claimant on' June 10, 1977 and that'"she was instructed 
with, respect to activities, .and can generally speaking, do 
most anything she wants". On January 15, -1980, Dr. Smith •- 
reported he had again examined claimant and found thar her 
condition had -improved. He noted claimant had continuing 
difficulty with her low back condition which was related to 
a separate injury. He felt claimant.'s condition was med'icalJy 
stationary.
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On January 5i; 1500; the CCrrlOl' rQCj’JQGtOd cH <1^O':.'mina
tion of claimant's current disability. On lobruary j 9.
1980, the Evaluation Division of the '.vorkers' Ccoipon.sa'cion 
Department recoimnended that claimant be granted ■ addi ti.onal 
temporary total disability from March 29, 1974 through April 
3, 1974 ; from September 9 , 1975 throiuih. April. 1, 1976 less 
aiaounts paid under a separate ciairn nuniber; and froui Maur.ch

«

5, 1977 through .June 10, 1977, less t.i.mo worked; and an 
award of additional coiiiuensation equr i. to 101 loss of function 
of the neck for permanent, partial disability.

The Board concurrs w'i th this recommendation.

ORDER

Claimant is 
total disabilitv

hereby granted comperisa tion for temporary
from March 29, 1974 through April 1.9 7 4

and from Seotember 9, '1975 throiujh Aurii 19 76 , le;
amounts paid in claim r.umber B53-124467 and further compensa
tion from. March 5, 1977 through June l.C , 1977, less time 
worked. Claimant is also granted ccmpen.sation equal to 10% 
loss of function of the neck. These .veards are in addition 
to any awards previously granted .unde.: this claim, a.lt/;ough 
the record does indicate hov; much of tive com.pvtnsation for 
temporary total disci.bility has alreacy

March 10, 1980CLAIM NO. C 402099

EDWIN EVENSIZER, CEA.IMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On October 17, 1972 , claiman.t sustained a compensable- 
injury to his right wrist. The original- diagnosis v.’as "old 
fracture of right navicular with osteoporosis and .re-fracture 
Claimant's claim v;as initially closed by a Determination 
Order,, dated May 17, 1974, 'which granted time loss benefits' 
and compensation egua.l to 22.5"’ for 15%. loss of the right 
forearm... On October. 8, 19 7 4,. a 
additional award equal to I7. 85 
forearm.

Stipulation granted- an 
for. loss, of the right

On June 28, 1979 :Claimant.underwent surgery consisting 
of radial styloidectomy of the right wrist. Ti-«/o days .later 
Dr. Fredric Davis indicated claimant v;as free of symiptoms 
and his pain was under control with Tylenol #3. In a report 
from Dr. Davis' office, dated July 17, 1979, it was s t cited 
that claimant would be off v/ork for approximately one more 
month.
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The motion . to dismissthe request for review as 
Industrial Indemnity and Balzer Machinery is denied.

ORDER ' •

to

CLAIM NO. D53-122440

PATSY 
SAIF,
Own Motion

E. MATHES CARPENTER, CLAIMANT 
Legal Services, Defense Atty. 

Determination

March 10, 1980

Claimant sustained a .compensable injury to her'neck on 
February 23, 1968. On April 22 ,. 1968 a Deterrriination Order 
was issued ordering temporary total disability .to March 29, 
1968. ' Claimant's aggravation rights have expired.

. _ On March 29 , 19 74, claimant was hospitalized for'cervical- 
traction*. On September 9, 1975, claimant was rehospitalized., 
and underwent cervical fusion. .

On July 8, 1977, the Board, under its own motion juris
diction, reopened this claim, effective September. 9, 1975, 
the date claimant was first hospitalized for cervical surgery.

•• In January 1977, Dr. Donald T. Smith opined that claimant 
had a mild permanent impairment which constituted approximately 
5% of the whole man on the basis of ankylosis, of two elements - 
of the cervical spine following the removal of the cervical 
disc. In March 1977, after a myelogram. Dr. Smtith performed 
an anterior cervical discectomy and interbody fusion. The 
diagnosis was cervical spondylosis, C4-5. Dr. Smith .felt 
that claimant would have a modest inc.rease in her perir.anent 
•partial 'disability because of this additional treatment.

In June 1977, Dr. Smith had indicated that he had• 
examined claimant on June 10, 1977 and that‘"she was instructed 
with, respect to activities, .and can generally speaking, do 
most anything she 'Wants". On January 15, 19 80 , Dr. Smith •• 
reported he had again examined claimant and found' that her 
Condition had improved. He noted claimant had continuing 
difficulty with her low back condition which was related to 
a separate injuiry. He felt claimant's condition was med'icaiJy 
stationary.
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On January 3.1., 1930, the carrier requested a derc; rmina- 
tion of claimant's currerrt disability. On ;''obi:uary i i) ,
19 80 , the Evaluation Division of the 17orkers‘ CoiiipenoUtion 
Department recommended that•claimant be qranted additional 
temporary total disability from March’29, 197i th.roiKjh April 
8, 1974 ; from September 9, 1975 throueb. .April 1, 1976 less 
amounts paid under a scuDarato claim nur.iber; and f.rom March 
5, 1977 through June 10, 1977, less time worked; and an 
award of additional coi::!')cnsation eoit; i, to 101 loss of functicHi
of the neck for permanen p r t i a 1 d i s .m L-) i 1 i t y .

The Board concurs '.vith tbiis fecornmendation.

ORDEb

Claimant
total disabilitv from Mccrcli 29,

s hereby granted comperisation for ttnaporary
1974 through April 8, 1974

and from September 9, 1975 through•April 1, 1976, less 
amounts paid .in claim number- B53-124467 
tion, from March’5, 1977 through June 1C

and further 
. 1977, less

co’mpens a-

worked. Claimant is also granted comjjen.sation equcul to '10%
are in addition 
claim, a.l...hough

loss of function of the neck. These 'cards 
to any awards p.reviously granted unae.: tlii.s 
the record does indicate hov; .much of ri'io compensatic.’i for 
uemporary total disability has already been paid’.

CLAI.M NO. C 4 0 20 99 March 10, 19 8 0

edwin' EVENSIZER, CEAIMANT
SAIF, Legal Services, Defense Atty.
Ov;n Motion Determination

On October- 17, 1972, claimant sustained a compensable 
injury to his right wrist. The original diagnosis v.'as "old 
fracture of right navicular with osteoporosis and re-fracture 
Claimant's claim was initially closed by a Determination 
Order, dated May 17, 1974, which granted time loss bciiefits 
cind compensation equail. to 22.5° for 15% loss of the right 
forearm. On October S, 1974, a Stipulation granted- an 
additional award equal to 17.85° for loss of the right 
fo.rearm.

of
Dr.

On. June 28, 1979 claimant 
radial stvloidectomv of the

underwent su; 
rirdit wris’f.

Fredric Davis indicated claimiant
:ontroi with

v; a:
^Tco days later 

ee of symptoms'
and his pain was under control with Tylenol #3. In a report 
f2.'om Dr. Davis' office, dated July 17, 1979 , it was stated 
that claimant v;oula be off v;ork for approximate.!;/ one more 
month.
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-The Fund'voluntarily reopened claimant's .claim commencing 
.'June 21, 1979, the date claimant was hospi tali zed' for 'the 
surgery. Claimant's post-operative course was not complicated 
and Dr. Davis released him for work oh October 8/ 1979.

The Fund requested a determination of claimant's current 
'disability. The Evaluation Division of the WorkersCompensa- 
■ tion Department, ' on February 11, ■ 1-9 80, recommended claimant 
be granted additional compensation for time, loss from June .
1.8, 1979 through October 7, 1979 with no additional award 
for permanent disability. ,' • • ' r"

The Board agrees with the Evaluation Division's recommen
dation except, that claimant is entitled to com.pensation for 
temporary total disability from June 27, 1979 ,.the date he. 
was hospitalized, rather than from June 18.

ORDER

Claimant is hereby granted additional compensation for 
temporary total disability from June 27, 1979 through October 
7,' 1979, less time worked. .The record indicates that most', 
of this award has been already paid out by the Fund. .

March 10,. 1980-WCB CASE NO. 78-4461 , 

MILTON HILL, CLAIMANT
Welch; Bruun & Green, Claimant's Attys 
SAIF, Legal Services, Defense Atty. 
Order On Remand

• . On May 15, 1978, the Board issued its Order on Review^ 
which reversed the Referee's order, dated November 27> 1978, 
which granted an additional award of compensation-equal to 
48° for 15% unscheduled disability. Claimant, at the time 
of the hearing-, was enrolled in a vocational rehabilitation-- 
program. The majority of the Board .felt the. hearing was..' 
premature and that after claimant had finished his- vocational 
reh'abilitation program, the claim would .again be closed and 
a Second Determination Order would be issued giving claimant 
the right, to appeal that Determination Order.

-.Claimant requested judicial review of the-Board's - .
order. On November 19 , 19 79 , the Court of Appeals reversed '■ 
and remanded the case.to-the Board citing' the case of Minor 
V. Delta Trucking Lines,, Or App , - , ., ', P2d •

(November 5, 1979). The facts in'"that c^e were " ■ 
similar and the Court held claimant was entitled'to a hearing
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On .February .6, 19 80, the Board received a copy of the 
Judgment .and. Mandate from the Court of Appeals remanding the 
claim to it for further proceedings pursuant to its decision 
of November ,19 , 1979- Therefore, the Board, in compliance ,
with the (5ourt of Appeals* decision, would affirm and adopt 
the Referee's order, a copy of which is attached hereto.

ORDER

The
November

Board affirms 
27, 1978.

and adopts .the Referee's order, dated

Claimant's attorney is he.reby granted a reasonable 
attorney's fee in' the amount of $300, payable by the carrie

WCB CASE NO. 79-8406 March 10, 1980

BILLY IRVIN, CLAIMANT ' .
SAIF, Legal Services, Defense Atty.
Order of Dismissal

-On January 25, 1980, the Board received a letter, dated
February 21, 1979 fromi the claimant. The letter is entitled 
"Notice of Appeal" and the remainder of the le.tter is illeg
ible. It does.not contain any evidence or proof that it was 
served on the othe.r parties, to the proceeding before the 
Referee. On January 28, 1980, the Board advised claimant 
that he had to serve this notice" on the other partie.s-. • The 
Board requested he do this and-certify that he had done it. 
Claimiant has not complied.

Therefore, the Board would dismiss what it had construed 
as claimant's request for review on the basis claimant' 
failed to serve the other parties to the proceeding before 
the Referee,' .in compliance with ORS 656.295.

■ ■ ■ ORDER ■ ' '

Claimant's "Request for Review", dated February 2i,
1979,is dismissed. ' , '
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CLAIM NO. KA 858050 March 10, 1980

CLIFFORD MAULSEY, CLAIMANT ...
SAIF, Legal Services, Defense Atty. • ,
.Own Motion Determination

; . On April 28, 1961, claimant sustained compensable-
injuries when he was involved in a-'motor vehicle accident; 
Claimant injured his cervical spine and-fractured,,his >left- 
leg. 'In October 1964, a Determination Order awarded claimant 
compensation equal to 20% of the left arm, 50% of the left 
leg and' 20% unscheduled disability foi? the neck and shoulder 
injury... Claimant's aggravation rights have expired.

In 1970, Dr. J. Gordon Daines indicated claimant complained 
of severe pain in' the cervical spine v;ith radiation into the 
right shoulder and down the left arm. .He indicated thvUt -Dr. 
Edward Kie’fer had removed a cervical disc. •

•Tn December 1976, Dr. Daines reported claimant returned 
.complaining of left leg pain. X-rays revealed a non-union ' 
•of the fracture. . . . • . .

On February 11, 19.7 7, Dr. Daines removed a- rod which . . 
had been inserted after the original injury and compression’ 
plating .and bone grafting were performed. Dr. Howard Johnson 
released claimant for work on' July 18, 1977.

On January 13,’,19 78 , Dr. Johnson performed, additional • 
surgeiry. Claimant returned to work on.March 20, 1978.

On February 8, 1980, the State Accident Insurance Fund 
requested a determination, of claimant's current disability.,
On February 22, 1980, the Evaluation Division of the Workers' 
Compensation Department recommended claimant be granted., 
compensation for temporary total disability, from February ■
11, 1977 through July 17, 1977 and from January ■ 12 ,* 1978 
through .March 19, 1978 and a total award of 70% loss of use 
of.the left leg in,lieu of the award granted in October'
1974.

, , The Board -concurs. ' . "

■ . ■ ORDER ' ‘ ■

Claimant is hereby granted compensation for•temporary' 
total disability from February 11, 1977 through .July 17, .•
1977 and from January 12, 1978 through March 19, 1978, less 
time worked. Claimant is also granted additional .compensation 
equal to 20% loss of the left leg. The-record indicates.' 
that-all of the award for .temporary total disability- has 
been paid.
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JAMES D, TURNBULL, CLAIRAJ'.'IT
Olson, Kittle, Gardner & Evans, . - - . > .
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Own Motion Order.

Claimant’ has requested the Board to exercise its own 
motion jurisdiction and reopen his claim for' an’injury 
sustained on July 22, 1969. Claimant's ag<jravation rights 
have expired.

. WCB'CASE NO. 801327 • '-tarch 10, 1980

Claimant forwarded several medical r 
in' support of■his position.• On December 
White indicated claim.ant had a herniated 
right and recommended that a myelogram be 
claimant's condition to his 1969'injury. 
done in December 1978 and an anterior dis 
at C5-6 was performed on•January 2, 1979. 
1979, Dr. White stated that claimiant was 
felt that the 1969 injury was "somewhat" 
claimant's current condition, but he was 
unequivocally that that was so.

eports tO’ the Board 
11, 1978, Dr. John 
disc at C6-7 on the 
done. He related 
The myelogram was 

cectomy and fusion 
On April 16, ' 

doing well. He. . , 
responsible for ; 
unable to state

On January 8, 1980,- the Board advised the self-insured 
employer of claimant's request for own motion relief and 
asked it to advise the Board of its position within 20 days. 
Pacific Northwest Bell, on January 25, 1980, informed .the 
Board that it did not believe claimant's cervical disc 
disease and surgery were a result of his July 1969 industrial 
injury. ' • •

WCB 80-1327 is pending in the Hearings Division. This 
request for hearing'was the result of the em.ployer's denial 
of medical care ahd treatment for the 1969 injury.

The Board believes, it v;ould be in the best interest of 
all the parties if the above hearing and claimant’s .request 
for own motion relief v/ere consolidated. Therefore, claimant' 
own motion 'request is remanded to the fiearings Division to 
be consolidated for hearing with WCB Case No. 80-1327. The

Referee shall take evidence on both claims to determine if 
claimant's current di.sability is related to.his June 22,
1969 industrial injury and, if so, whether the necessary 
medical treatment can be provided under the provisions of 
ORS 656.245 or the claim should be reopened under ORS 656.278. 
Upon conclusion of the hearing the Referee shall cause a • 
transcript of the proceedings ■ to be prepared'and suJDfnitted 
to the Board together v/ith his recommendation concerning 
claimant's request fo.r: own m.oti on . relief. • A final £md 
appealable order should be prepared on the issue of. the 
carrier's denial of claimant's request for medical care and 
treatment under ORS 656.24 5 ._g4 q_ . .



LANORABAIN, CLAIMANT
Olson, Kittle, Gardner & Evans,
. Claimant's ftttysi
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark,.- Employer' s Attys. 
Request for Review by.Claimant • 
Cross-request by- Employer

WCB CASE NO. 78-2167 March 11, 1980

Reviewed by Board Members V7ilson "and McCallister.

ISSUE ON REVIEW ' ‘ ' * •
The claimant and employer seek d.veard review of, the . 

Referee's order which reopened claimant's claim for her' 
upper back,' low back and left hip effective April 1, 1978 
a,nd found■ claimant' s left knee condition was not cor,;pensable 
Claimant contends the left knee condition is compensable.

The employer contends claimant .was not entitled to have 
her claim reopened as of April, 7, 1978,

FACTS ' ■ , ■- ,

Claimant,, a 40-y'ear-61d meat wrapper, alleges, she 
sustained injuries' to her back and legs on July 29 , 1976 
when- she slipped and fell on somethin-.': on the floor-and - 
struck her head. The injuries were diagnosed as cervical' 
subluxatiohlumbar 'sprain ’ and pulled muscles in both legs. 
Dr. Victor Johnson, D.C., reported claimant continued.to 
work and did not,miss any work. Dr. Johnson indicated 
however, that claimant continued to have problems wi. th her 
neck and lower extremities.- He felt.claimant would suffer 
"permanent disability impairment".

Dr. Jerry Becker, in February 1978, stated claimant 
complained of neck, back and leg pain after her fall.-- 
Claimant said she had dc\ily neck pain, made worse-by doing 
housework and low. back' pain, made worse by lifting, mopping

• and .stooping. Dr. Becker diagnosed "chronic carvicodorsal 
and- lumlDOS'a.cral strain symptoms with r.iild sciatic like 
symptoms". He did not feel claimant had a herniated disc. 
He felt her condition was medically stationary. .

A Determination Order,'daued March 16, 1978, did not 
award claimant any compensation for temporary ' total disability 
or permanent partial disability.

On April 7, 1978, Dr., Rex Howard, D.C.', reported claimant' 
‘condition was not medically stationary. He released her to 
modified employment on a part-time basis.

-841-



Dr. Mohammed Hoda, in June 1978, saw claimant for pain 
in the left lower extremity. He diagnosed "degenerative

medial compartment of the l-ft knee-, • aggravated by.arthritis medial compartment of the l-ft knee- 
injury". In September 1978 , Dr. Hoda" examined claimant and 
reported "Her knee is bothering her mrist when she is working 
as she- has to stand most of the time-wrapping- meat in a 
.cooler which itself aggravates her knee". • Dr^ Hoda recommended 
that she change jobs and "she should not work in-a cooler 
and not stand on her feet all the time". He went on to " ' ’ '
report "she should have a job that part of the time she 
would be able to sit".

On November 7, 1978, Dr. Howard reported claimant was 
off work at his insistance. He diagnosed chronic cervical 
strain and sprain, lumbar strain and left hip strain with 
associated myofascitis. Dr. Howard reported SY6H
tliough he ■ had recommended part, time work, claimant haci 
continued to work•on a full time basis .until he had insisted 
she stop working. '

• Dr. Hoda, in February 1979, indicated the slip and fall 
in July 29,'1978 had temporarily increased' claimant’s symptoms 
(aggravated) of her arthritic knee.- On May' 1,' 1979, Dr.,
Hoda was deposed and opined that there was no causal relation
ship between claimant's arthritic left knee .condition and 
her injury of July 29,1976. He felt that the left ]cg 
(knee) co'ndition was due to' normal degeneration associated 
with degenerative arthritis of the left knee.

■ At' the hearing, claimant testified she began missing, 
some work due to her injuries in- April 1978.' She also, 
testified she has continuing difficulties with her upper 
back, low back and left leg. Claimant and a. representative 
of the employer indicated claimant had worked bn a part time 
basis from April 1978 to September 19 78 -. ' '

The Referee found that based on all the evidence: (1)
claimant's claim was not prematurely closed by' the Deto2:mina- 
tion Order, dated March 16’, 1978; (.?.) claimant was entitled
to have her- claim reopened as- of 7\priJ. 7, 1978 vmtil closed;
(3) claimant’s' left leg (knee) condition was not the respo'n- 
sibility of the employer; and (4) claimant was not entitled 
to an award of penalties and attorney's fees because the 
preponderance of the evidence did* not. disclose any misconduct 
on the part of the carrier.'

m
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m BOARD ON DE NOVO REVIEW
The‘’Boardter_,de novo review, would modity the.-- 

Referee -s order. ' The evidence indicates that claimant, - 
worked' on' a-’part' time basis after April 7, -.1978. , . Dr. Howard .- 
recommended claimant work' on a part time 'basis and on November 
,7, 197 8 reported claimant was off v/ork at his insistence. '
The Board finds, as the Referee did, that claimant', is entitled 
,to have her claim reopened as of April 7,- 1978 until-, closed-;, 
pursuant to ORS 656 . 268, but less tim^e worked from April ,7/ ' 
19 7 8 through November 7, 197 8. The Board concurs' with the : 
remainder of 'the Referee’s order.

ORDER , ■ ^

The 'Referee’s order', dated September 28, 1978, is ;•
modified.' • ' ' ' 1’.'

Claimant's claim for her up'pe.r backlow "back, and left' 
hip condition, arisin^f out of her injury of July ’29', 1976',
-is remanded to- the employer and its insurer to be reopened'’’ 
effective'’April 7, 1978 and for payiaorit'of compensation arid 
benefits^ to which, claimant is entitled until the claim is.' 
closed, p.ursuant to ORS 656.268', but less time worked, from 
April 7, .19 7 8 through November 7 , 19 7 8. . ’ '

The remainder’of the Referee's order is • affinfied'.

WCB CASE-NO. 79-682 March 11,'1980

OSCAR F. COOK> CLAIMANT
Evohl F. Malagon, Claimant's Atty. •• • .
SAIF, Legal Services, Defense Atty. . •
Request for.Review by the SAIF ■ “ .
Cross-appeal', by Claimant ' • . ‘ ’. .

Reviewed by Board Memlters 'Wilson and McCallister.

ISSUE ON REVIEW ; . ' . ' ' ’ ■

m

The State Accident Insurance Fund (Fund) and 'claimant 
both seek -Board review of the Referee's’ order which avvarded* '’ 
claimant additional compensation equal to, 96° 'for 301 unsched
uled disability for his back injury. The Fund contends'- the 
award is .excessive' and. claimant contends the award is. insuf- 

' ficient. ■ ' . . ‘ ■ - . g '
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FACTS mClaimant, a 30-year-old timber cutter, sustained a 
compensable injury to', his back'on August 22 , 1975 when while 
walking down hill, he slipped and sat down hard "jamming his 
tailbone up against his second vertebrae". The injury was 
diagnosed as a'compression of the L5-S1 interspace.

' In'September l?75i Dr. James Broolce indicated claimant
complained of pain in his low back and hips. He felt claimant 
had a 'subsiding acute low back strain which had aggravated a 
pre-existing mild sacroiliitis. Claimant indicated he did 
not have any previous back injuries.

On January 26, 1976, Dr. S. Schachner diagnosed a 
chronic "old" back strain. He felt claimant needed a job 
•change. He felt claimant should not engage in work requiring 
strenuous physical activities, heavy lifting or carrying, 
but could work in a job requiring standing.

Claimant was .referred for job training. He advised the 
counselor he had a high schor; . r.ducation 'and had worked in 
the woods and done some const.; .jction work. Claimant began a 
training program in automobi.le mechanics, with an on-the-job 
training program of small engine repair.

Claimant completed the vocational rehabilitation program 
on January 3, 1979-

In April 1977, Dr.' Arthur Hockey examined claimant and 
diagnosed chronic lumbosacral strain. He iound no evidence 
of a herniated disc.

A Determination Order, dated January 17, 1979, awurded 
claimant compensation for temporary total disability and 
compensation equal to 16'^ for 5i unscheduled disability for 
his low back injury.

In April 1979, Dr. David Ott, D. C., diagnosed a chronic 
traumatic lumbosacral strain and commenced to treat claimant. 
On July 23, 1979, he reported claimant had improved and was 
medically stationary.

On July 
chronic lumba 
stationary at 
in claimant's 
complained to 
■Cornog diagno 
pain "more th 
L5, which was 
August 1975 i 
back disabili

25, 1979, Dr. Chester Cornog reported claimant’s
r strain syndrome was "medically stable and 
this time". He felt there had been no change 
back condition since January 1979-. Claimant 
'Dr. Cornog of continued low back pain. Dr. 
sed a chronic lumlDar sprain. lie felt claimant's 
an likely" was caused by the ' sacralization of 
a congenitiil condition, existing prioj: to the 

nju.ry. He felt -claimant had no significant . 
ty due to the August 1975 injury.
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■ At, the hearinq, claimant |:esLi!:iod he .h<ad uns uccc ss f.ully 
applied at seventeen places for work as an auto niechau-ic. .
He did not'apply at service stations because the pay was too. 
low. He said ho worked part-tiirie with his wile 'and two 
children, picking up and splitting salvage timber •into 
firewood. He runs the saw and splits the wood. His truck 
has a self-loader. His family stacks''the wood. He' said he 
works'; two to three hours a day every other day.

The Referee Pound, basecJ on'al] of the. ev'idence, .‘:hat 
claimant was entitled to an award-of additional compensation 
equal to 96° for 30a unscheduled disaoility. for his back• ■
■'in j ury. . ’ ;,

BOARD' ON DH NOVO .REVIEW ' o' ,

The Board, after de novo review, would modify the
Referee's order. The mediosl evidohdd ' -
has a chronic lumbosacral strain. The medical doctors feel 
claimant, shoiild avoid his previous types of employment or. 
employment' requiring- heavg^ lifting or carrying. , The other' 
evidence indicates' claimant is nov/ 34 years old,- has a high 
school education and h.as completed a vocational rehabilitation 
program. The'Board concludes' that based on all of the 
evidence in this case the Referee's award is too hic^h. The 
Board finds, based on this'evidence, that claimant is entitled 
to an award of compensation equal to 64° for 201 unscheduled 
disability for his back injury. • I'his is- in j.ieu ,of all 
previous awards for unscheduled 'di.sability for this in.jury. ■
ORDER '• '

The Referee's order 
modified.

dated September 19, 1979, is

Claimant is hereby awarded compensation equal 64° . for- 
20% unscheduled disability for his back injury.- This is in 
lieu of all previous a'^A'ards for unscheduled disability for- 
til is in j ury.

The remainder of the Referee order is affi.rmed.
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WCB CASK NO. 
WCB CASS NO.

78-4193
78-6819

March 11/ 1980 m
HARRY HAMILTON, CLAIMANT 
David R. Vandenberg, Jr.,

Claimant's Atty.
SAIF, Legal' Services/ Defense Atty.
Request for Review by the SAIF.

Reviewed by Board Members Wilson and McCa 1 listc-r. 

ISSUE ON REVIEW

The State Accident Insurance fund (Fund) seeks hoard 
review of that portion of the Referee's /At,ended Opinion and • 
Order on Reconsideration which disa],lowed its denial dated 
May 8 , 1978 on behalf of Stukel Rock and Paving, Inc. ,
remanded the claim for claimant's low back injury to it for 
acceptance and payment of compensation and awarded a $2,000 
attorney's fee. The 'Fund contends that claimant's work at 
Stukel Rock and Paving,- Inc. dStukel) in September .197 7 was 
not a material contributing cause of his back problems and 
that the. claim 'was barred because it had been prejudiced by 
claimant's failure to give tim.ely notiice of a claim for this 
industrial injury to the employer.
FACTS■ ' • ' ■

Claimant, a 29-year-old laborer, he sustained a
Lack injury on SepternLer .1.3, 1977 v/L’ile shoveling asphalt 
out of a dump truck for Stuke],. He filed his claim for this 
injury, on March 21, 1978,

Claimant had a back inju 
chain for another employer in 
diagnosed as a lumbar strain with an incermi

•y white pulling on ' the green- 
August 1976. This injury was

'.en t u:g c
syndrome. In November 1976 , Dr. I.<a'>.ibengaye.r indicated 
claim.ant continued to o:xperience low back paiji.

Dr. Benjamin Balme, in d.-.r,;;ary j.9 77 , ronortod that
claimant could return to v.-ork, IvLit tidat clainrant 
not feel he would be able to return to v;oi:k. Or. 
not feel claimant would, have any per m alien t di 
result of this injury.

Dr. Robert Garrison, D. ' 
to be m.edically stationary on 
feel claimeant could return to

A, found clainuint's 
March 11, 1977, but 
h-is previoiis Jino o

a ill hiG did 
Balme did 

as a

condition 
di.d not 
employmen t

846-



9 On September 8, 197 7, Dr. Balmr: indicates c laiman t' had
returned with recurrent: lev; back pain. Ciai mant • sard tne 
onset of: the pai>i occurred on a Monday aTtcr l'ic had washed 
his vehicles. Claimant returned la tier, in Sopt(.-'nd:)or with, 
continuinq • back pain.' Dr. Balmc belt this wa.s "ah aqcira'vation 
of the original industrial claim". - _ ... .

9

D.r. Thomas Klump, in Oc tober. .-;.-19 7 7 , wa-s, given a I'llstiory 
by claimant of claimant having a lov7 back -in j ury. approxima tel y 
one year previous £md rcturninc; to work (brivi.ng a truck.
Claimant said he went to work for Stukel 
and ,on the first 
in his back pain. He 
the 6th of September, 
of a truck, gone to • the back of 
when.he twisted and.experienced 
right buttock, and-ri<jht Ccilf.

went to work 
and second of 

indicated 
On T

.n r Iv Soijtei'riber '
Septcaaber noti-ced an increase 
he'was- off work on jMonday ’ 

h(.: sai.d he; had jumped out. 
the truck anci began rdio.vcling 
severe pain in his back,
Dr. Klump fo.lt clai.'mant haci 

a protruded disc at the fvf-5 level on the rigiht side.
Claimant did not work after September 6, 1977. ■ A myelogram 
performed on November 2 ,■ 1977 revealed rs proL;:uded interver
tebral disc at the-L4-5 level on' the right side." On November 
4, 1977-, Dr.- Klump performed a "right hemilaminectomy with
excision of large'protruded intervertebral disc". , .

: Dr. BalmcC', who assisted
in November 1.9 77 that it v/as

in c la irian t' ; 
di fficult to

surgery , i.ndica ted 
state what- spcci.fic

incident over the•past-year had precipitated claimant's 
current problems. lie felt it v;as difficult "to isoJ.ato' his 
injury of 1976 and deny.that this is associated with his 
■present problems" .

Dr. _Klump, in . D.:;ccmber 19 
driving a truck doinci one job- 
his job at Stukel finally

77, opii'iod claimant's v;ork . 
aggrava tcd clairnan t' s back and 
cly aggravated it.

A hearing was- held on Jc: -:ary 18, 197S on claimant’s 
1976 in]ury. A Determination uirder, dated Apri.1-13, 197 7, 
had awarded claimant compensation for ' temperary total disabil- 
itv. only! The Referee found that claimant had suffered an 
independent intervenincj incident aftei' the oricjina-1 injury'- 
which made the employer not responsible for continuing 
medical ■ treatmen t. The Referee found the’incident 'trigge:ring 
claimant' s.-hospitalization occurred while he was workinc; for 
Stukel. . Therefore, the Referee affirmed the denial ui. that 
employer and affirmed the Determination Order,.

.On April 14, 1978; Dr. Klump reported claimant had been •
released for regular -work and that he did not expect aJ7y 
permanent impairment to result.

■ On May 8 , 19 78, the Fund denied claimant'.s' claim on the
basis that-no' injury had occurred while claimant was employed 
at--Stukel ’and further the claim was not timely' filed. ! .
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1-rne incident olIn' July 197 8, Dr. Klunip opined thnt 
SepteirJ:>Gr■ 13, 1977 was not: a new injury, "but, merely aqaravated 
a pre-existin'o problein",' In Septcniber 1978, Dr. Balme 
reported that he felt claimant's rein.jury in 1977 had agcjra- 
vated'his’ previous condition.'

Claimant had sustained other .i.njuries to his back in
June 1978 and' August 1978 v/hich arc part of this a{';poa

In his deposition, ITr. Balme stated that' on January 17, 
1977 claimant ■ had back pain, but no leg pain.- Then he said • 
claimant first had leg pains after the SeptemJaer 197 7 injury 
On cross-examination, he’ te.stified claimant had no leg 
problems when exaininGd on September 15 , 1977 , but did when
examined on SeptemJDer 26," 19a -7/ / D. B a 1 me opined th a t 
claimant's need for surgejry 'was related to his 1976 injury 
and the other injuries were • just "further insults". 'IJe felt 
claimant had no herniated disc on September■ B, 1977.

■ ■ Claimant testified chat after his August 1976 injury he 
was off work eight months. He said he next worked as a 
truck driver- from Juno. 1, \l977 to September 1, 1977 and then 
went to work for Stukol on Setombvor 2, 197 7 , a Friday, as a 
laborer shoveling asphalt, i’hat night his )Dack fo.lt sore and 
tight.- Over ■ the-weekend, claimant and his w.i fd washed their 
vehicles. On Monday., claimant stated he- felt the same as he 
did' on Friday and called his doctor. lie said the doctor 
told him to stay off a week and'so he called Mr. '.i'hompson a •
part owner of Stukel and told him his back hurt and he was

going to be- absent for.a week on his doctor's advice;. 
Claimant alleges that Mr. Tho;-. ...-.on told him not to toll his 
co-workers about his back prob.j.vjms and to tell them he fell 
off of a horse.

On September 13, 1977, claimant returned to work and 
went out on a job in Tulelakc, California. Claimant said he 
was .in the back of a durn.p truck shoveling asplUilt and went 
to lift the .shovel and collapsed. He said he had extreme 
back pain which radia.ted into his. riciht leg. Claimant said
he was helped out of the t.r:uck and .assisted by a co-worker.
He‘tes.tified Mr. .Thompson was called on the: radio and came • 
to the work site. Claimant was unable to. tell him what 
happened and w’as driven t:o K.lamath r'alls.. Claimant indicated 
he never worked for Stukel after the 13th of September,
1977.. Claimant's wife corroborated vlnat his condition was 
after the September 1977 incident. She testified claimant 
never rode horses.

Mr. Galley, the dispatcher for 
claimant on the morning-of Septen^ae.

Stukel, testi 
■ 13, 1977 and

bed ho 
th. a t

saw
claimant acted as if his back- was hurting him. He said he
asked claimant•about it 
him over the weekend.

and claimant ..sai.d a horse had thrown
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Mr. Guc;cienr:ias , a co-v;orkcr‘’b i: 'clairuan t, testi-f iod h'o 
drove claimant and Mr. Weese _to I'ulcl'ake. Ho said cJ.aimarit. 
tol‘d him he had taken pain' medication for h.is back. Mr. 
Guggenmas felt claimant appeared to bo in pain. lie said at 
tile time' of; the al'leged .in j ury - claiman t .climi)6cl . out of the 
back of’ the truck and said his back was hurtinej.. He told . 
'•claimant to lie down. rhr. 'rliom[:)Sori was not called .on tlie 
radiog because' the -.crew had no radj.o: •.He sard clain)ant_ did 
not mention being injured. . , . , •

xMr. WeesG, the' other 'co-v/orkc'jb testifiog: he'fe.lt^ 
s'omethincr was w]'ong ’v;it:!'i claim.'.mt vdiile driyiiigm-lo th.e „i ob. 
He-said claimant to'ld him lie had fallen off a 'horse over tl»o 
'weekend. He said claimant, at t’nc time of the. alleged 
injury, climbc.d out- of the truck iin'aided and . laid. down. He
said claimant had .been shoveling fo.r-abou t' 30. minutes. •

Mr. Thomj)Son • tes tified .claimant v;hs hired to jvay .'Of'f 
some money owed to Stuk'cl t;o.r a ditiercway 'tliey had jjoufed. for 
'him. Ho'said he had .driven to 'L'ulelako' to direct the, work

saw claim'ant .I.aij'ianr .i.y;i.nu 'dowim - He, asked 
w-ronc; and claimant said he didn ' t ,feel 

well. He drove claimant to Klamatii I’al.is andpan -tho wey 
claimant told him he liadii't t:olt well when ho canio to.work.

and upon his arrival 
'claimant what -wnas

He asked claimant if he had been injuied 'and -.cla.imant, said 
he had boon bucked off ,0'f a' i'a ■ .a;! and landed on a, polob Mr'. 
Thompson denied he knew claii::.-.,', t had a 'prior back in-jury'.
He said claimant had worked September 2, 1977 and then was • 
'off-10 -days because 'ho was sick. ,■ • ' ■ •

• At the hearing' in January 1978, claimant .tes t i f iod. his 
back had bothered him throughout his ernp.loymcnt. as. a truck'. ; 
driver and 'tha't he had hurt h.i.s back on the .weekend proceeding 
September.-. .13, 1,9 77. At fhis hcariiuj, claimant denied having
.any continuing back pain.and denied ' he . in j ured his .back over 
the weekend. On cr.oss-^exaniina tion', he denied he. had any' .. 
back pain after his alleged inju.ry on September 1 3, 1977 and 
'had only 'right-lecj pain. On.direct .oxamination , .he had- ' . 
testified he'^had 'low back pain, while shovolinq.'

The Referee, after •reconsidering his ;fii
'Order, found Claianant had proven by a pro 
evidence he.' sustained a compensable ingury 
1977. , Tho^ Referee found the claim was siOt 
since no prejudice had been shown, the. ba.r 
removed. Therefore, the Referee set aside 
and remanded the claim'for the Septemb^L'r 1

"Opinion and 
of thO: 

on Septem'oou' 13, 
time.Ry filed, but 
to the claim was • 
the Fund's.denial 
, 1977 injury to

it for,acceptance and 
claimant's attorney a

Ou compensation and- awa.rded
■fee
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BOARD ON DE NOVO REVIi-W m
The Board, af;tpr de novo review, ro’rersos linau po 

of the Roieree's order which w’a s' appoa leci. 'ii'ie , Regard 
that claimant has iailed'to prove ho sustained a compe 
injury on September 13, 19 7 7 v.'!ri-le employed by Stukol.
preponderance of the medical rn/idenco indicates that c 
did not sustain any in;jury or. So]jL-embej' 13, 1937. viio 
testimo'ny ot all the witnesses tends to osta'olish that 
that date claimant had qonc to work v/i. th a pa.L i'. !;u .1 bac 
could not continue to wem'k oncc: he ae)t to the 'iob. i''a 
the Board finds clairnaiit's co-'wo rkcers ' tes t.i.iroiiy a;u; 
'Thompson'■ safest:imion'y'''m'ore''‘persiras'fvc' as '■‘to"'w;rat had~a 
over the w^eekend. Claimant told al.l. cb; id'io.so peopl.o h 
been bucked otf of a horse -and had not felt well when 
came to work. Further, claimant’s testimony at thi.s h 
as compared to that at the prior heari.np, lead'i the; I'ty 
question claimant's credibility . Th.ere are irusorisis l:e 
in his testimony. I’herefore, ihe Board baseci o)i the en 
record does not find claimant has proven by a ]n:epondo 
of the evidcnco that he sustained a componsab.l r; injury 
September '13, 19 7 7 and reverses tliai; portiors of i:he if.; 
order which so found.

j:t ion 
find s 
i'l s cal^ 1G 

The
laiman t 

on
k and 
!‘thcr ,

ORDER

The Referee'.s order, dateci SepteimbeM: 28, 1979, is 
modified.

#
That' portion' of the Referee's order wf-.ich set aside the 

State Accident Insurance fkind's denial,' dated May 8, 1.978,
on behalf of Stukel Rock and favinq, Im'::. , remanded the 
claim for the low' back injury of Sef>tember 1.3, 1 977 Lo it 
for acceptance esnd paymorit r> f coi:ipensa liior. and awarck;u 
claimant's' atto.rne’-/ a fee'of $2,000 i:; reversed.

The denial of the Fund or. bchal.f of Stukel Rock and 
Paving, Inc., dated May 8, 1978, is affirmed.

The remainder of the; Referee's awarci is affirmed.
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KARL D. HOGANSEN, CLAIMANT 
Allah H. Coons, Claimant's Atty.- 
SAIF.^ Legal Services,.. Defense Atty.
Stipulation & Order - -

claimant, claimant's attorney, and - the afuorney or other 
authorized representative of the employer's insurer hereby move 
the Workers' Compensation Board for an Order approving the follow
ing stipulated settlement: ' ’

1. The terms of this settlement dispose of all issues 
between- the' parties except tliose specifically reserved herein for 
later decision {if any),_ and 'the pending request for hearing is 
withdrawn.

2. Tlirough his attorney, claimant filed a Bequest for Hcari.nq/Aqqravation 
Application v;hidi was nniled to SAIF January.' 25, 1980, with a corqv’ to the 
Workers' Conpensation Board mailed tie same day.

3. Claimant has consulted Ifonte Ellj.son, M.B'., on referral from his 
former treating phys.i.cian, Stanley James, M.D., aiid ■f'articr surg-„-;r\' for tic 
corqxinsable condition has been reconncinded. - The worsening oc claimant's 
condition and the need for surceiw was medi.cal.l.y verified Jajiuary 24,■•'1980.

WCB CASE NO. Unknown March 11, 1980 •

4. The last arrang'enrnt of conyjcnsa ti.on in thi.s case was made by 
Detemination Order_ nailed Juie 10, 1974, nxirc than five: years prior to the 
date of the Request for HearingAggravation Application. Therefore, the 
Hearing Division has jur.i.sdiction only over tie cruestion of claimanr's 
entitlement to receive further iixidical care and treatment. Under tie terriis 
of tils stipulation, tie issue of fur-tier medical care and treatrent will be 
subsoned under a general reopening of tie clahn.

5. Claimant and SAIF hereliy reepest the Hearing Division to dismiss 
the iiending Request for Hearing in consideration of the. terms and, provisions 
of tiis' agreement. ’

6. Claimant and SAJF request the Comnd.ssioners of tie VJorkers Compensa
tion Board to approve a reopening of the' claim under the provisions of ORS 656.278 
The reopening of tie claim shall be- for pa\mrent of further medical care and'tjreau.- 
ment for the conpeiisable condition and for paiment of terirxiraiy' total disdibility 
cornmending Januaiq^ 24, 1980, to continue thereafter as warranted, until closure
j'.s autiorized by the Workers' Compensation Board in tie further exorcise of its 
ov/n motion authority, j y

7. Claimant's attorney shall receive a fee ecirt to 25 {xircent of the
retroactively'and prosiieclively'payaisle t.ime loss, limited to a n-eiximuiri attorney 
fee of $500' • ' ' • •
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TliE REQUEST FOR HEARING ON THIS M^vlTER IS HEREBY DISMISSED UNDER THE TERM^ AND- 
CONDITIONS OF TliE FOREGOING S,!\IPIRATED AGREEVjENT; PROVIDED, HaVEVER, THAT THOSE 
ELEMENTS OF THE FORE'IOING STIPULATION AND AGREEHENT t-JIilCH FALL WIIHIN THE ' 
JURISDICTION OF THE COMMlSSIONTTS OF TFIE WOITCERS' CCKPHNSATION BOAJp ARE NOT 
DISPOSED OF BY THE APPROVAT. OF HE UNDERSIGNED REFEREE OF THE HEARING DIVISION; 
THAT PORTION OF H-ffi STIPULATION AND AGREEMENT IS SUBMITTED TO THE COMMISSIONERS 

• OF THE lORKERS' CQMPIRJSATION BOAT) FOR THEIR aiNSIDERATION.

m

IT IS HEREBY ORDERED THAT BASED ON THE AGREEMENT OF THE PARTIES, THIS 
CLAIM SHALL BE RE0PENli:0 TOR PAYMENT Oi:' FURTHER M:DI0\L 'I’REZVTMTIT AND TEMPORARY 
TOTAL DISABILmU AS INDICATED, COM-IET'^CING JANIARY 24, 19 30, TO CONTINUE THEPE- 
AFTER 7B, WAIHI/WTED. IRIS lEOPITJING AM) TPIE SUBSEQUENT CLOSURE OF THE CLAIM, 
IVHEN APPROPRIATE, IS TjONE UMOER THE AUTHORITY OF OPS 656.278. TliE ATTORNEY 
FEE PROVIDED IN TiE /\BOVE STIPUI.ATION AGREEMENT IS HEREBY APPROVED.

WCB CASE NO. 78-83 March 11, 1980

MARTIN.SIEGLER, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks i',oard 
review of the jiefGree's order which set aside its denial and 
remanded claimant's claim for an occupational disease to it • 
for- acceptance-and payment of compensation as provided by 
law and granted claimant's attorney a fee. The Funa contends 
its denial of the occupational disease claim should l.ave 
been affirmed.

FACTS

claimant, a 30-year-old formj.ng room supervisor in a- 
battery manufacturing plant, alleges he developed lead 
poisoning .due to his work. He 'said he worked in this plant 
for five years and on one occasion had to crawl inside a 
lead oxide tank and scrape the walls. After doing this, 
claimant indicated he tasted lead for several days even 
though he wore'protect!ve equipment. Claimant stated his 
respirator clogged up repeatedly and eventually he had to’ 
hold his breath and work for as long - as ho could before 
emerging from the tank to breathe. lie said dust filled the 
inside of the tank and billowed out of it as well. lie 
believed he worked in this manner for two to three hours. 
Claimant said his handlebar mustache interferred with the 
fitting of the respirator. -852-



# Dr. Duane Thompson, in S: ..'ombor J.977,. diaqnosccl lead 
poisoninq and related it- to in-., us tr ia 1 exposure. 'He repo-rtcd 
that tissue (hair) analysis revealed a lead level of: -19- and 
that a normal result v;ould be from 0-2.0. Claimant was 
treated with intravenous EDTA chelation therapy. Dr. Thompson 
'found claimant, had .24 hour lead-urine l.evel -of 70 betorc. ■'
treatment 
level was

and a level 
up bo d.OO .

ot 625 alter tree, tment. ‘ The normal

Toxicolocy test of samples taken on September 20, 1977
revealed claimant's bloodrleyel of lead,was -0.22 microyranis 
per milliqram, and-of samples tiiken on September 22, 1,97'7 
,0.25 mic.rograms per m.illicjram. The normal range was- from 
0.20 to 0;E0 micrograms per mi 1 lii-'jram.

On -October 11, 19 77, Dr. 'Thompson indicated thal when 
He had seen claimant-in -Angus t: -1.9.7 7.,- cl.-aimant compla.uiod of 
fatigue, lack of -enerciy, nervousness- and q.is t T'oin tes t i na 1 , 
irritabili-ty. Dr.■• Thompson requested authori;-:ation for 
additional testinq after speaking with Dr. George Harwood, . 
medical • examiner for -the- Fund. ,,, ,

m

■ ' On October 14-, 197-7,• Dr. Harv.’ood reported after speaking
■with the plant - manager and Mr. George Baker, an industrial . 
hygienist,= he did not sec ^iny need ■ for additiona.1 testing ■ 
based on--the low level of lead in claimant's 'olood.

- ' The Fund denied' the claim on November 16, 19 7 7. ■ .

b’
■ ,: • Drl Forest Rieke, in 
analysis was not agreed, upon 
He felt claimant showed "the type 
burden and blood lead expected -in

1978, reported the hair 
experts for .use in- testinq. ' 

of, elevMtion of body 
a battery shop worker. He

carries an increased body, burden of lead, insui: 
cause illness but subject to aggravation". Dr. Rieke 
only speculate, as- to the cause of claimant's symptoms 
late summer and early fall of 1977 for which claimant

to'
could 
in 
had

been treated. He felt claimarit' s ■ symptom,s may have been due 
to.excessive lead absorption. ■ A lab test of claimant's 
urine before chelation revealed a level of lead of 170 
micrograms per lite.r; 'eight hours after therapy 740 'micrograms 
per liter;- and sixteen hours a.fter -therapy 200 micrograms 
per liter. - • • . ' . ■

'Dr. Thomas Mancuso, research professor at' the _lJnivers-rty 
of Pittsburg, in Himc 1978, told claimant that systems of , 
chronic lead poisoninci coi.ild .gradually appear.. lie further 
indicated that lead levels 10 times lii qher. a f to r chelation 
meant there was abnormal lead in the body and consistent 
with lead poisoning. . ■ ‘ . . ,
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Dr. ,N. -D.. Smith, a spGc;i •. . ,i p. t in intorna], mGclicino, v-;as 
deposed. Dr. Smith, first exaini .-iOd claimant on September 22, 
1977. • Claimant testa.fied during this deposition rGcu^rding 
the episode of, cleaning out the tank> Dr. Smith, felt claimant 
probably.had lead exposure, but not lead toxicity. Dr.
Smith indicated he relied on the blood test as beina more
diagnostic. Claimant's blood te: 'or lead were in the
normal range. He did not feel claimant was in need, of 
chelation therapy. He stated he did not know whether claimant 
had lead poisoning v/hich was symptomatic in August 1977. in 
his opinion-, it was very unlikcf;ly for a person to have lead 
roxicity if the.urine lead level was normal before chelation.
He noted-it was possible claimant's blood lead was norma 1 at 
the time he had seen him because of the chelation treatments. ■

Dr. , Robert-,A rmbrus ter was also deposed. lie stated hair 
analysis is absolutely meaningless as a diagnostic tool. He - 
felt claimant may have suffered from ].ead exposure for an 
hour or so, but found no indication of lead intoxication.
Dr. Armbruster indicated that besides the lead taste, one ,. 
exposed to enough lead, would have other symptoms right away 
rather than months later. He felt the 740 rr.icrogram reading 
Dr. Rieke. reported was a little higher than he expected. Ke 
could not explain the difference between the readings Dr. 
Thompson obtained and those Dr. Rieke obtained. Dr. Armbruster 
.stated that there was sometimes a problem with contamination 
of the containers and techniques of analysis.

Dr. Thompson was also deposed. He first examined 
claimant in August 1977. Claimant reported he had felt 
tired and .run clown, irritable, and had been having stomach, 
problems for several months. Dr. Thompson felt these V'/ere 
classic symptoms of lead intoxication. He stated that based 
on his test.and Dr. Rieke's test, he concluded claimant was 
"loaded with lead". He felt claimant's work in the tank had 
caused claimant, to inhale large amounts of lead. His diagnosis 
was lead poisoning.

The Referee found that based on all the evidence in 
'this case claimant's exposure to lead at work resulted in 
symptoms and the necessity for seeking medical treatiiient. 
Further, the Referee .found that claimant suffered from a 
disease that arose out of and in the course of his employment, 
and to which he was not ordinarily subjected or exposed 
other than during his employment. Therefore, the Referee 
set -aside the denia]. and remanded the claim -to the Fund for 
acceptance and paymenl; of benefits.

#

BOARD ON DE NOVO RIT2IEW

The Board, after de novo review, reverses the Referee's 
order. The Board finds the opinions of Drs. Smith and 
Armbruster more persuasive in this case. -The hair analysis 
technique used by Dr. Thompson appears to be a questionable 
technique. . _054_

m



# Dr. Smith', after l.istoninc; 'to cl.a i.nian t' s rtcscription of 
his work in the tank and aftoi: roviev/inc; the normal blcod_ 
test for lead, opined claimant probably.had , lead exposure, 
but .not lead intoxication. lie ' statod• i t was i.nlikely • for a 
person to 'have load toxicity if the urine lead -level.'was 
normal • be fore chelcition. :

, . Dr. Amibrus ter'did not feel 
meaningfui. ' He' felt claimant may 
exposure for about an hour or so 
lead intoxication.

the Ifa i j.‘. a na ] y si's w.is' 
have suffered from ’ ! ea.d- 
'-but foufid !'o indic;ad'ion of

Dr. Thorripson's opinibh-'.is based on,his t':st‘and oxam'ina' 
tipns. The- test he ' used docs' not appear "to be accepted-in 
the medical comm uni ty' as heihq of muc)'i us'e for diagnostic 
purposes. The Board does-, not find his opinion baser! .i.n part 
on thj.s test, to be more persuasive than that of'Drs.' Smith 
and Anrib.rus ter.

■ Dr. Rieke felt claimant had an elevated b.lopd lead 
expected of’battery shop'v/orkers, blit at the' time'.of the, 
examination was insufficient ;to cause illness.' The Board 
con'cludes that based ,on claimant's work with this'‘‘Cmployer' 
for"five years, his 'cleaning of the'tank, and the medical '' 
evidence, it cannot conclude that claimant has proven -by 'a 
preponderance of the evidence his cla'im for - an "occupationar 
disease. Therefore, the Board would i.'Gversc ' the Refdrce's 
order and affirm the denial of the Fund.

ORDER ■ . . ' • ^ , ' ' . '

The Referee's order, dated August 2,'19 79, is. reversed 
in..its entirety. • , ^ . p

The State '.Accident Insu.rance Fund's denial, dated ■ ' 
November 16, 19 7 7 , . is a f f irm.ed. ,
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WCB CASE NO. 78-7S47 March 13, 1980

MARTHA -BEAN, CLAIMANTWelch, Briiiin' & Green, Claimant’s Attys.
SAIF, Legal Services, Defense Acty. ■
Order of•• Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter 
by the claimant, and said request for review now having 
been'withdrawn,

IT IS THEREFORE ORDERED rhat the request for review 
now pending before the Board is hereby dismissed and the 
order of.the Referee.is final by operation of law.

WCB CASE NO. 78-64 DIR March 13, 1980
JOHN T. CHECKAL, CLAIf^ANT 
Harold W. Adams, Claimant’s Atty.
Souther, Spaulding, Kinsey,
Williamson & Schwabe, Employer's Attys. 

Order - , #
The Workers' Compensation Department requested Board 

review of the Referee's order which denied its Motion to 
Dismiss.

This case concerns an order issued by the Director of 
the Workers' Compensation Department which reduced the 
-billing of Dr.' John T.- Checkal, D.C. , from $2,310.00 to 
$1,501.00 pursuant to OAR 43G-09-410. The appeal notice 
referred the parties to ORS chapter 183. Dr. Checkai, appealed 
the Director's order and a hearing v/as set and held before a 
Referee .of the WorkersCompensation Board,

On June 19, 1979, the 
the C£ise and directing the 
hearing.

Referee entered an orcRer continui-ng 
resottincr of the case for further

On June 18, 1979, the Workers' Compensation Department 
moved to dismiss the case. On July 31, 1979, the Referee 
entered his order denying the motion and setting .forth 
appeal rights advising the parties they could appeal to the 
Workers' Compensation Board if they we2:e dissatisfied with 
the order.

m
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The Board, after reviewirKi the record in this case, 
concurs with the' Bol:erco's decision to-deny the Vv'orkers' 
Compensation Department's moLioni ‘i'he J3oard finds, however, 
this order,is not in fact a L’i.nal 'and appealable order , but 
merely .an interim order. Further, the Board does not feel 
it is the correct party to rule on’ any issue in this case. 
These,.proceedings are controlled by ORS chapter 183. Under

chapter 183-, the Board.and the Department rules, a- pa cty 
aggrieved by an order of the :'.,'partinent cari ronucst a’ hearing 
before a Re.fereG of the _ Worko;.;:;; ' Compensation -iR^iird . Once, 
the Re.t.'eree has entered a. fina.1 order, .any pemason .ad\’'orsely 
affected or aggrieved by the order or any'party to the 
agency order is. entitled to ]udici.al reviev/ of the final' 
order. The Board finds the Referee's order is not a final 
order and'is hot appealable. The Board further ' finds it is , 
not'the' correct'body to which such appeals ' should- be; tukeni 
Therefore, the. Board' woidcT dismj.ss' ti'ie ‘Workers’ -Compcji.sa.tion- 
Department's request ror_ review'and. rc ^er tliif; mattoi: fo the 
Referee' for an additional hearing and the.issuance of a, . 
final order which would be subicc.t to 'iudicial reviov;.

WCB ,CASE NO. 78-2003 :: March d3 , '1980

FRANCIS A. EASTBURN, CLAIPiANT
A.C. Roll, Claimant's Atty., • . ■ ■
Kaufman & McMinimee, Employer's Attys. >
Request for Review by Emplover - - ' ■

'Reviewed by Board• Members- VJilsoa and Mc:Cali'istor .

ISSUE ON REVIEW . -

The employer seeks Board reviGw of the Referee's order 
v;hich granted claimant an award' of addition’aJ. compensa Lion 
equal to 80° for 25% unscheduled disability his bsw bait-.’
injury. Claimant' had previous],y been c^ranted an aware, of 
compensation of -40% for unscheduled 'disability for his back 
in jury. and'an av/ard of compen'sation of 15% for the Ics.s of 
the left leg.'' ‘The employer con tends this increased award is 
excessive.’’ • ^ ‘ '
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FACTS

Claimant, a 58-year-old mainrenance man, sustained ci 
compensable injury to his lov; back on Auqust 22 , 1975. ' The 
injury occurred when he slipped while liftinq on a barrel' of 
oil. The injury was first diarjnosed as lUiribtli
facet syndrome.- In February 1976, Dr. Zavin reported claimant 
could return to work with limited lifting and bendin;:.. He 
felt' claimant had a mild permanent partial disability 
result of this injury.

He 
as a

In March 1976, Dr. Samuel Schoinberg opined clciiman t'.,s 
condition was medically -statioiiary. His final diagnosis was 
a mild to moderate luiiibosacral strain. .

A Determination Order, dated .April 6 , 19 76 , as amended 
on April 8, 1976, awarded claimant compensation for temporary 
total disability and 'compensation equal to 48° for 15% 
unscheduled disability and compensation equal to 22.5° for 
15% scheduled disability to the loft leg. Claimant appealed 
this Determination Order.' , ' - . '

A hearing was held in August 1.97 6. The Referee granted 
claimant compensation equal to 128° for 40% unscheduled 
disability and compensation equal to 22.5° for 15% scheduled 
disability of the left leg in lieu of the,previous award 
granted by-''the Determination Orders This order was affirmed 
•by the Board and not appealed further.

The claim was reopened in' Decembe'r 1976 on the basis.'of 
an aggravation. finother hearing was held on the issue of 
temporary total disability, penalties -and attorney's fees. 
The Referee granted additional compensation for temporary' • 
total disability, penalties eind attorney's fees. This order 
was affirmed on reviev;.

Dr. Harry Beckwith, in March 1977, opined claina]-)! had 
an aggravation of his condition in. Decenilter 1976 and felt 
the claim should be reopened. He felt claimant was "disabled 
for the type of work he 'knew how to do".

In July 1977, Dr. Lawrence Zavin diagnosed chronic 
lumbosacral strain and possible L5.nerve•root irritation.
He felt claimant should be provided job placement assistnace 
"in an attempt to find some type of w'ork involving reduced 
amounts of twisting,- bending and lifting".,

Dr. Zavin, in Februa.ry. 1978 , felt claimant's condition 
was somewhat worse than in Juno 1977 because of acute tender
ness at the left sacroiliac retjion.

m
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m Claimant was cxainiriod in San Francisco, 'California at 
the employer's request ])y Dr. Knox l-'inlcy. Dr. Finley 
opined, based upon his iJindinejs, claimant had rocoverod from 
his 1975 injury., 'but did fi.nd claimant had'a psycholoaical 
problemi,. . He .felt . clai man t could retvirn to \-;ork and found 'no 
objective firidinejs to relate claimant's condifioh tchis 
■19 7 5 ' in j ur'y . !Jr. .rin.ley felt the psycholo<';j.cal ]:)rob .Lems" 
were related to the ..mcai-ca 1 nutention claimant v;as rcccivinq 
and the, hori-taxablc disability payiiients whic:h 
than claimant 'would, make if lie worked , a 1 J. or' 
contributinc] to claimant:'s 'lack of motivatj.on 
work. Dr. Zavin concur.trcd v/itli this reoort.
Zavin- indicated he a-.'-rcea cla:r:ant iiad minirca 
Dr. Zavin had examiiied claimant in Se[)ten'bc,r 
no change in his' conditioji.

amount to more- 
wliich .was-- 
to return to,
!i owe VC 17, i)r.

. impai.rmen.t.
19 7 8 and .found ...

In lay 197 8.,. Dr., i3eckv-;ith. 
in December •1977 , February 1978 
a varicose'^,problem. He no.ted. c 
of. his,, back- problem without any 
them. He did not feel claimant 
Dr; Beckwith did not ac;ree wit'n 
because.of the recurring cxacc.r 
In January 19 79 , Dr. Beckv;ith i 
tions in .walking, standing.,' kne 
should not stoop.

reported he '.had soon c.lai'mant' 
, and Apri.l 19 7.8 yjrimari ly for 
laimant- had had exacerbations- 
specific activity prod.ucing • 

‘o' condition was sta tionary 
Dr. Finley’s conclusions 

ba 13-ons claim..m t e>:po r i.en ced. 
ndicated claimant had .limita- 
elincj,' .lift:inq, pulling and

A Dete.rmina tion Orderda tod ylugust 18.-, 1 973, awarded' 
additional compensation for temporary total"disability. ;

Dr. Fin lev fiod at the hearing he felt claimant
had recove.red fr-om his injury and could return to work. He 
did not feel there was anything psycholocjical.ly, w.rorivg with 
claimant and felt claimant was not motivated to, return to 
work. In -his examiha'tion , Dr. [•‘’inloy fel.t claimant had 
manifested a hysterical compon-ent.

Claimant .testified he-' had d-)nck which-v;as increased
by twisting, walking and raking, -prol.'oivqed sitting and ' - • ‘ 
riding. He said he sometimes had left leg pain and ‘chis had 
caused him to fall. In Decemijcr 1575 , claimant indicated he 
had tried to estab.lish a .route sollin<! wine, lout was iii-iablo 
to- contin-ue-it ’because of' back'and leg pain. His previous, 
work experience has been in lofiginc: and liiiil v.'ork .

m

The Referee concluded claimant was not' permanently an.d' 
totally disabled. The Referee found claimant could not 
return- to his previous employmiC--:nt or similar jobs and, based 
on the evidence in this case, granted claimant an av.’ard of 
additional • compei'isi-itioii equal to R0'° for ' 25 8 -anschedi;l(^d 
disabi'li'ty for his low'back- injury.
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BOARD ON DE NOVO REVIEW
. The.Board, after de novo review, would reverse the 

Referee's_ award, of additional compensation and restore the 
Determination Order, dated August 18, ].978. The Board finds 
the preponderance of the evidence does not indicate claimant 
•has suffered-any more loss of wage earning capacity as a 
result-of -the aggravation of his original injury. Claimant 
was barred from his previous ■ type of employment and related 
types of employment prior to his condition agqravatiiig. 
Further, the prepondcranee of the evidence indicates the

t!ic
'i.i • July

limitations placed on claimant were the same before 
first 'claim closure as they are now. Dr. Beckwith,
1978, indicated at times claimant's examination was essentially 
normal and at other times he had areas of muscle spasm and 
local areas of difficulty in-the lumbosacral area. The 
Board finds claimant has not proven by tl'ie preponderance of 
the evidence he has sustained an additional loss of wage 
earning'capacity and reverses the Referee’s award of additional 
compensation for unscheduled disability.

ORDER . . ■

The Referee's order, -dated June' 19 , 1979 , is reversed 
in its entirety. #

The Determination Order, dated August- 1 o, 1978, is 
reinstated and affirmed.

WCB CASE NO. 79-1607 March 13, 1980
ROBERT C. EMBERSON, CLAIMANT
Galton, Popick & Scott, Claimant's Attys
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for’review, having been duly filed with the 
Workers'• Compensation Board in the above entitled rriotter by 
the 'State Accident Insurance Fund, and said request for 
review now having been withdrawn,

IT IS THEREFORE ORDERED that the requGS f for 'review' now' 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of law. Claimant'.s 
attorney is not entitled to an attorney's fee at .Board level m
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WCB CASE NO. 79-3277 March 13, 1980'
GARY'D. MACOMBER, CLAIMANT - ' ' .
Gracey & 'Roeschlaub, Claimant' s'Attys.
SAIF, -Legal: Services, Defense Attyl'
Request for'-Review by the SAIF ' ' . .
Cross-appeal -by Claimant ‘ ‘ '

Reviewed by board 'Members Wilson and McCallister. 
ISSUE ON REVIEW ' ' ' . . • ^

: The State. Accident Insurance Fund (Fund.)-- and-claimant . ■
seek Board review of,-the Referee's order.which awarded' • - =
claimant compensation equal to 32° for 10% unscheduled ■, , .
disability, for his. Icw.lDack injury; awarded c.lciimant compensa- 
tip.n .for temporary total .disability from January' 19, 1.979..-:,_
through' March 5, 1979 , less time worked; denied cla-iraant.'s• . 
request'• for penalties and attorney, fees for the .Fund's ' »•.
unreasonable conduct;- and cfranted claimant's attorney a fee 
pujt of the, increased compensation. awarded. The Fund contends 
the award of compensation for .unscheduled disability,is not'- 
supported by. the evidence: .. .

Claimant contends he is 
attorney's,fees, for the Fund' 
terminating hie,compensation' 
on January 19,9 1979.

entitled to penalties and 
s unreasonable conduct -in■ > 
for temporary .total disability

FACTS

Claimant,, a 23-year-old kitchen worker, sustained a,- 
compensabl'e injury- to his low.back on December^!!, 1978-wh.en 
he .slipped and, fell while walking., in to a cooler. .This 
injury .was 'diagnosed as a lumbosacral strain. On Docen-ber 
29 , 1978, Dr. Charles Wilson reported ..that claimant's' condi
tion was .not medically st,otio.nary and that he was unable to . 
return to 'regular employment.' ; ' ,

■On January'26 / 1979, ,Dr. Winfield Needham “reporLCd that 
he''had -last seen’'claimant on >,'-v,iuary 9 arid- that cTaimant had^ 
not kept an appointment -scheduled for Jan'uary 19, .1979. On 
March 5, 19 79, Dr. Needham reported, that he had-.examined 
claimant on that date and that claimant was not 'released for'
regular work, 
had hot seen" cla imant betv/een 
and was. unable ' to verify timi'e 
after' the ‘March 5 , 1979’ date’.

On March 2 8; 1979, Dr., Needham repo'rted',he ‘
January 19 and March 5', 19 79
iOS; He did ve ri fv '.time' loss
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On March 20 , 1979 , Dr. Grant Jjawton reported that 
.claimant complained of constant pain which was aggravated by 
prolonged sitting, standing, bending, or lifcin.g. He, felt •. 
claimant sustained a contusion and soft, tissue strain,. .Dr. 
Lawton recommended claimant begin an exercise .program, and 
hoped, at that point, to get him either into physical therapy- 
or some type of back therapy program. Dr.. Lawton released 
claimant for regular work on April 16, 1979.

#

On July 10, 1979, Dr. Lawton 'reported that claimant.had 
returned to work as a cook in a restaurant. Claimant related 
a slow, steady improvement in his condition over a two month 
period. He still complained of a constant mild lov; back ache 
which tended -to get worse tov/ards the end of the day and was 
aggravated by any repeated bending or lifting. Dr. Lawton 
opined that claimant’s condition was medically stationary 
and that' claimant had essentially fu.lly recovered from his 
industrial injury. He felt that claimant had some continuing 
symptoms of a chronic strain which would improve'wi th ' imp.rovod 
body mechanics and an exercise procjrani.

A- Determination Order, dated' August 7, 1979 , awarded 
claimant compensation for temporary total disability from • 
December 27, 1978 through January' 19 , 1979 and from March 5,
1979 -through April 15, l'979. ,

Claimant has•an 11th grade education and some training 
in food service supervisory type of work. He testified he 
has followed restaurant work since.he was sixteen years old, 
performing various jobs.. He indicated that after his injury, 
he was required to take a less demanding position in this . 
field because of his physical limitations. He stated that 
his current employer has modified his job so that he is not 
required to lift any more than 10 pounds, allows him to rest 
more frequently than 'other workers thus minimizing the 
amount 'of standing he does on the 'job. Claimant feels that 
if he worked for anyone else' and took as many breaks as he 
does in his present job that he probably would be terminated..

Claimant stated that he f<'id nof received any compensation 
•for temporary total disability from January 19, 1979. through 
March 5, 1979. He indicated he was neither medically s.tationary 
nor released for work during this period. The evidence 
indicates the Fund had "suspended" c].aimant's payments 
during this period of time. The evidence further indicates 
that the,Fund did not make an application, to the Workers' 
Compensation Department for authorization to susx^end or 
terminate claimant's temporary total disability compensation.
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m The Referee found, based on all the evidence, that
clQiiMnt had sustained nuninial loss-of watjc earning',capacityi
He granted claimant an award of compensation equal, to 32° .
for I'O % unscheduled disabi.lity for his low back injury: The
Referee further found that claimant was entitled to compensa
tion for temporary total disabi-lity from January 19 ,. 1 979. 
through March 5, 1979 , 1.ess • time worked. .The .Referee found 
that claimant was not-'medically stationary nor released for 
work during 'that time period. The Referee further found 
that the I^und had 'not been authorized by . the • R'orkers' Compen
sation Department to suspend or terminate time ..loss benefits._ 
The Referee concluded the Fund's suspension of- compensation 
payments was not unreasonable and found that .claimant was-- 
not entitled to penalties or attorney's, fees.. ‘ ,

BOARD'ON DE NOVO REVIEW' ' . .

The Board, on die novo review, 
order. 'Ih'this.claim, thO' Board f 
failed, to' prove by, a preponderance 
has' suffered a loss of wage earnin 
in his last report, indicated that 
from his industrial injury and wou 
Claimant continues to complain of 
the Board'concludes .this continuin 
a finding of loss- of w.age, earning^ 
Board would reverse .that portion o 
which granted cla'iraan.t an ciwafd of 
for 10% unscheduled ’low back disab

would -modify "the Referee's 
in'ds the claimant -ha.s - , 
of the, evidence that he-. . , 

g.capacity.. Dr^ .Lawton> .
claimant, had-fully recovered. 

Id continue to improve, 
a mild,-.low back ache, but 
g problem does not support , 
capacity,.’ ' Therefore’, the ■ , ■ 
f the Referee's order. .
compensation equal to 32°; 

ility. • ■

The Board finds the acts of the Fund in unilaterally, ter
minating claimant's compensation for temporary total dis- 
aibility were unreasonable. The Fund did not pay temporary 
total disability benefits from .January 19 ,- 1979' through March 
5, 1979. The Fund did not make an application as required 
under the’ rules to suspend compensation. (OAR- 436-54-284 and.' 
286.) Claimant testified because of. his .loss of'-income he . .'

suffered considerable financia.i, hardships. T 
finds, the • acts of the Fund in. this case were 
and justifies the awarding of a penalty -equal 
the compensation- awarded- for the period o.f Ja' 
through March 5, 1979, less time worked, and 
fee equa-1. to_ ’,$5.0 .: In making- this -finding the
considered the /unreasonable, conduct’ of the- .cl 
a mitigating factor.,. Nonetheless, the. Fund d 
the rules of procedure adopted by the Workers 
Department. The claimant's actions although 
were not sufficient to excuse tdie'Fund from c 
’OAR 436-54-284 and ,286. ■■

he Board 
unreasonable 
;to’'5% of 
nu'ary 19, 19 7 9 
an attorney ' 
■Boar'd’ has - ’ . 
aimant as 
'id' not follov;
’’ Compensation 
unreasonable 
ompli anco- 'with
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The. Board finds fine Reforoo erred by r.of: awnrebir'K; 
claimant’s attorney a fee out ci; the additional compen
sation for temporary total disability. The Board v/ouio 
award claimant',_s attorney a fee out of this increased 
compensation'.'equal to 25% of the addition<:iI temporary 
total disability not to exceed S750.

ORDER •

if ied.
The Referee's order, dated October 10, 1979, is yrod-

Tho Board'would aniUni the BorrceO awald of coi.ipcn-
sation for temporary total disability for tho period January 
19 , 1979 through March 5, 1979 , less time v/orked, and would 
award a penalty equal to 57 of this amount and an attorney 
fee equal to $50 for the Fund's unilateral tomunation of 
claimant's benefits. Claimant's attorney is also entitled 
to an attorney's fee equal to 25% of the compensation for 
temporary total disability granted'by the Referee's order 
and affirmed by this order, payable out of said compensation 
as paid, not to exceed $750.

The' remainder of the'Referee's order which granted 
claimant an award of compensation equal to 32° for iOi 
unscheduled'low_back disability,' and awarded his attorney, 
an attorney fee equal to 25% of the increased permanent 
disability not to exceed $2,000 is reversed.

m

CLAIM NO. C 392277 March 17, 1980

SUSAN L. AULT', CLAIMANT .
Evohl F. Malagon, Claimant's Attv.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On December 11, 1979 , claimiant, by and through lier 
cittorney, requested the Board to exercise ifs owri n'lOLion 
jurisdiction and reopen her claim for an injury sustoined on 
August 30, 1972. Claimant's claim was originally closed by. a 
Determination Order, dated October 30 , 1972, and her ac:-
qravation rights have expired. ,attached to the request were 
medical reports in support thereof.

'O
On September 7 , 1979', Dr 

aimant was suffering from c:
Patrick, Go'J.den indic£itec 
•onic low back strain v;hich

was unable to unequivocally relate to 
.Larry Jackson, on September !L0, 1979 , 
condition was possibly related to her 
he could not state for sure. He found

her 1972 injury. Dr 
s t a t G d c: J. a i m a n t' s 
197 2 ini u.'ry altho'ugh 
that 'nor ch.ronic

obesity contributed grcacly to her condition
“■8 64”



m On December 13, 1979 the Board asked the Fund to advise 
it of the'Fund's position within 20 days. The Fund requested 
time to.haye claimant examined by the Orthopaedic Consultants.

On February 4, 1980, 'the Orthopaedic_ Consultants diaq- 
nosed "(1) Chronic 'lumbosacral'strain, (2) Mild SI radicu
lopathy on the right side — old and stable, (3).Severe . 
exogenous • obesity, and (4) Functional overlay, moderately, 
severe". .They found her condition stationary and'-recommended 
no further, care. They related; her condition ' to, the 1972 
industrial injury but could find no evidence o.f a worsening 
since the last closure of her claim. The Fund advised the 
Board, based' on that report, that it would oppose the re
opening of claimant's claim. . ;

■ , ^
The Board, after thoroughly considering the evidence 

before it, concludes that clarmant has failed 'to prove her 
condi-tion has worsened since the last' awcurd or arrangement ; 
•of compensation'.' Claimant' s request for own motion relief 
for the August 30, 1972 industrial injury should be denied.'

IT .IS SO' ORDERED. • ‘ ^

m
WCB CASE NO. 7:8-4521 March 17, 1980

FRANK ERICKSON, CLAIMANT i .
Haviland, deSchwinitz, Stark

& Hammack, Claimant' s Attys .
SAIF, Legal Services, Defense Atty. . •
Request for Review by Claimant

■ISSUE ON REVIEW- ' 1 ' ’

Claimant seeks Board review^ of the Referee','s' order 
which affirmed-the denial issued by the State Accident ■ ■ 
Insurance ■ Fund (Fund).- Claimant contends thaL he sustaine; 
a compensable injury. , i "
•FACTS . ' ■ ■ i • ' ^

m

Claimant, - 4'7-year-old truck driver,. a!i.icges h'.'. sustained 
■a ■compensable injury'to his back on March 29,M.9 78 w'nen he 
slipped and fell off a .truck. .At first claimant did not tell 
any of his. co-workers or his employer that he had•’slipped’ 
and fallen, because he'thought; he was. going to be. all right.
He had a conversation on the day of the alleged injury.with
the employer and there was a discussion about claimant
taking two salary advances.. j , - ' j- .
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■claimant^testified , the next morninq he was unable to' ' 
get'c'ut of bed and eibner he dr hi.s wife had call-ed to' . 
advise his employer he v^ouldn't be able to xv'ork. The second 
day after the alleged injury, claimant sai.d he called .the 
employer:' The employer was mad at claimant and fired him. 
Claimant asked if his wife could pick up his check, and the 
employer said 'she could.

'Since claimant’s wife did hot knov; hov; to get.to the 
employer's place of business, claimant accompanied her to 
pick up the check. Claimant’s wife picked up the check and 
the'employer ciskcd' her where claimant was.' Claimant's v;ife - 
told him claimant'was in bed,, when in fact I'iO-was across the 
street from the employer's place of business in a restaurano.

m

On the., way home,' claimant -and his wife v;cre seen by tin 
employer. . There was discussion, between them. Claimant had 
not s.een a doctor, so the eraployer took him to one.

j Claimant •testified that because the emp] oyer' s ■ pJ.ace' o 
business was outside of the Portland area, claimant ancs'his
wi,/e were preparing to rriovn 
After claimant v/as fired, c

P r i. o r 1: c c: j.-a i. m a n t' s • b e i. n g f i. re d. 
aimant o'otained a job in V;:eka.

.The employer testified claimant told him aboi.it the 
alleged injury two days after it had allegedly occurred.

' On March 31 , 1978, Dr. Claus Martin reported he oxarniiied 
claimant and diagnosed a contusion sprain of the lower 'back. ■ 
Claimant told the doctor he felloff the step of a truck on 
March 29, 1979. Claimant indicated this was the last day .he
worked. , . -

On April 27, 1978, the Fund denied claimant's claim.- 
The .Fund conc.luded there v.'as insuf.ficient evidence that 
claimant had been injured on Ma.rch 29 , 1978 .in the course- 
and scope of his employment w'ith this employer.

Dr. , Ra.Iph . Thompson , Oii May ■ 4 , '].978, indicated t;-ac 
claimant gave a history of an injury on March 27, -1978. He 
indicated claimant had had severe sciatica scoliosis with a 
list to the right and pain which radiated .'iriro the rign.t 
leg. Dr. Thompson reported the x-rays we.re normal, hov/ever, 
he strongly suspected a herniated disc in the lov; back area.
A myelogram was perfornicd ^^nld r-evealed defects at the ;j4-5 
and L5-S1 levels which w-'cre c-onsistent ’.v’ith herniated m.-.cleus ■ 
pulposi. On May 9, 197S, Dr. Thompson per.form.ed a Irimxnotomy 
and excision of the disc. I-'iis finaj. diagnosis was a herniated 
nucleus pulposus at the L4 and. L5 levels on the i;ight side.
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Oil June 8, 1.979, Dr. A. [■ _. ;.,Mur tin reported claimant 
complained of residual back and right'leg pain which ciuinru't 
attributed:to an accident on March 27, 1978. Claimant 
indicated'he had never had any relief of the pain in. his •
right leg 'and had been unable to return to'work.

At the hearing, claimant testified on'March 19, 1978 he . 
had bought a motorcycle for his son. He indicated because 
of difficulty with tlie motorcycle" he had gotten on it and-, 
accidently kicked the clutch-- in. geo r causing' the bik^: to 
take off and gio about 10 feet before- running into some holly 
bushes. CJ.ain-ant said that his ;face was sc-rrutched. He 
indicated he did not fall off the -bike.- Claimant's 'wi.r.e--. 
corroborated his testimony.

Claimtant testified ' the ho in lured his back while
at work; with this employer was, March,'29 , 1978. His co-- 
workers 'testified the last day claimant worked was Ma'-.‘ch- 27' 
However-,' the employer -testified that the last.dciy cl>-)imant; 
worked was March- 29, 1978. "' ' ' ‘ '

The Referee found, 'based on aJ.l the evidence that, . 
claimiant had-npt proven" by'a prepohdp ranee o'f the evidence, 
that he^ had sustained a disabling 'in'jury 'arising put of anc 
during the course of his employment. 'rherefore, the Refcree 
affirmed the denial of, the Fund. .. . __ ’
BOARD ON. DE NOVO REVIEW' ’

The'Board, ori.,de novo review, reverses the 'Referee's 
order. The Board finds there is no evidence indicatincf the 
motorcyc le-'incident -re fe r red to caused'any injury to .claimant's 
back. Dr. Martin- first ' examined claimant.'on, March 31, 1973 
and was advised by the'claimant that’lie had’ been injured on 
-March 29 , 19 78. Claimant also advisea the doctor that thei 
.last day he' had worked •'.was 'on .the 29th of March; 19-7,3. The 
employer also testified that.' the 'last day clainian.t woeked 
was,March 29, 19'78.’ The' Board finds, based on all, the - 
evidence -in this case, claimant has' pr.ove.n-by -a preponderance 
of the evidence 'that he did sustain a' disabjing injur/ which 
arose out of and during the course of his employment v/ith 
t^is employer. Therefore, the Board wou3.d set aside t'ne 
denial issued by the' Fund and re.mand this claim, to it for 
acceptance-' and paynronr ' of. compensatio)-; under -the , Wormers ' - • ’
Compensation law until closed piirsuant to ORS 6'56.268.

ORDER

The Referee's order, dated 16, '19 79 , is reversed.
The letter of denial issued by the State -Accident - 

Insurance Fund on April 27,' 19 78 is set aside and the- claim 
is remanded to it for.acceptance and payment of benefits 
under the Workers'. Compensation law 'until the claim is 
closed pursuant to ORS 656.268. •' ' ‘ '
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Claimant' S' attorney is hcrrsby granted as i;i reasoriable 
cittorney's fee for his services, both at hearing, level and at 
the Board level a sum of $750, pcsyablo by the Fiind.

SAIF CLAIM no: C 58054 March 17, 1980

JACK J. FISHER, CLAI24ANT
SAIF, Legal Services, Defense Atty..
Own Motion Determination

On'January 31, 196 7, claimant s\.istained ah injury to 
his right elbow. A Determination Order, dated February 23, 
1968, granted claimant an av;ard of 5% loss of use of the 
right arm. Claimant's acjg.ravation rights have expired.

Claimant continued to have difficulty with the right 
arm and his claim was subsequently .reopened and closed 
repeatedly resulting in clairfiant being cvwarded a total of 
15% loss of use of the 'right arnn

On February 13, 1979, Dr. Thad Stanford performed a 
lysis and transposed the right ulnar ne.rve. On February 14 
19 79 , the claim was reopened by an Ov/n Motion Order. On 
June 4, 1979 claimant returned to-v/ork.

On Januairy 9 , 1980, Dr. Stanfo.rd reported that the 
claimant had undergone nerve block injections by Dr. John 
Roth which did not help him. He noted that claimant had a 
job which had been modified so he did not have to 'do heavy . 
repeated lifting with his arm. He indicated th.at such 
activity caused the claimant a great deal of trouble. Dr. 
Stanford- did not feel claimant should do heavy or repeated 

should not lift over 15 to 20 pounds except on 
He felt claimant's condition was medically

lifting and 
rare occasions. 
stationary.

On January 24, 1980, the Fund requested a determination 
of claimant's current disability. On March. 4 / .19 80 , the 
Evaluation Division of the Workers' Compensation Department 
recommended that claimant be' g.ranted an a'ward of additicnai 
temporary total disability from February 12, 1.979 through 
June 3, 19 79 and further awarded an additional 5% pe.rmanent 
partial disability of. the right arm.

m

m
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The Board concurs with the-'Evaluation Division's recoiriTTien- 
dation concerning additional temporary total disability.- 
However-, the Board does not concur with the. Evaluation 
Division's recommendation of an additional-' 5?/-permahe'ht ' ’
partial disability of the right arm. The. Board finds,'-based 
on the limitations set forth by Dr. Stan ford, claimant has 
sustained a greater loss' of use due - bo ' this in j ury'^. Therefore,
•the Board would award claimant an additional award of 15% . 
permanent .partial disability of the right, arm. • • -

, ORDER - - - . ■

Claimant is hereby granted an award of compensation for’ - 
additional temporary total -disability from February 12, .1979 
through June 3, 1979-and an additional award of 15% permanent 
partial disability for loss of use of the.right arm. ; ' ,

, : SAIF CLAIM NO.; YC, 26513

ELDREDGE E. GI^HAM, JRCLAIMANT 
SAIF, Legal Services, Defense -Atty.■
Own Motion Order ■ '

'March-17, 1980

On July’s, "1966 , claimant 'sustained a comipensable ’
injury to his'-back. 'His claim was first' closed an October ; 
,i.966 and his -aggravation rights have expired. On November 
8; 1978, the. Workers' Compensation Board entered an',.Own '
Mo'Lion Determination • granting claimant compensation for 
temporary total 'disabili’ty from. October 13 , 196 7 tHro'u'gh 
Octboer 22 , 1967',-' from - December 6 , 1976 through April 25,
1977 and temporary partial disability fromi April 26, '1977 
through September 13, 1978. Claimant was alsc, granted an ■ 
additional 20% loss of an arm by separation, for his unscheduled 
disability.

On February 27, 1980, the Fund advised the-Board that 
it had received a report from Dr. Howard Johnson requesting 
authorization for a refusion. It.- indicated it- di.d not 
oppose reopening claimant's claim- for this • surgery-.'.

The Board finds that claimant's claim should be reopened 
as of the date he enters the hospital for the surgery recom
mended by Dr. Howard Johnson and until closed pursuant to 
ORS 656.278.

IT IS SO ORDERED.
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Mp.rch 17, ll’SO- WCB CASE 1K3.- 75-.16}. i

PATRICIA E,, KARRIS- CLAIMA’NT 
Morley,. Thomas & KingsleiE.,- 
Claimant's Attys. ;

Cheney & Kelley<• Employer's Atiys, , 
Request for Review by Employer

Reviewed by Bocird Menti'jers 'Wilson and McCa.llister'.

The emp io\'c ;eoks Board , review' o I' the IR:ferGo‘s order
1which granted claimant coiiipensation 

uns ch GG ui.e d d is ab i.l i ty , g ran tod 
total disability froru December 
and ordered that medical services for cl 
to claim closure by paid under CRS 656/245

j ) 64° tier '•'ui 
o rti'oo n c a t i o r'l i o r t c o r 11: ■■/ 

1978 to January Cy 1979 
for the low back subsequent

The Board, after de novo- review, affirms and acopts the 
Opinion and Order of che Referee., a -copy oc which in at'tached. 
hereto and, by this reference, is made a part hereof.

The Board finds that technically this' claim should have 
been reopened when claimant Vv»as hospitalized and pain time '■ 
loss and medical benefits. After claimant was stationary, 
the claim should have been referred to the Kvaluatio’i Divi~ 
sion of the Workers^ Compensation Department for. evaluaticn.
In this case and based on the facts heroin, the Board conciudes 
it is hot necessary to reirxsnd this case- to t;ie i-'e ireroo to 
refer' this case! to the fv'aluaLd.on Division. The Board finds 
that when a'claimant is paid coniponsation for ccmpora'cy tota.l 
disability, the claim cannot be handled similar to, the case 
where claimant is provided only additional medical c:are 
under ORS 6 5 6.245.. In situa tions v/he.re compensation' for 
tempprary total disability is paid, a carrier should reopen 
the claim until closed undeiy ORS 6 56 . 268.

' The 
affirmed.

- - ■ ORDEil . '
order of the. Referee, dared Octo'Per .30, is

Claimant's attorney' is hereby granted a reasonab.Le
attorney ' s fee for his- in :o n I i c c t. .1 o ri w 11 n
Board review in che ^u'nount of $200,. pavable by the

this 
c:ar.r ie
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SAIF CLAIM NO. AA'784379 March 17, 1980

IRENE C. PANEK, CLAIMANT
SAIF, Legal Services, Defense Attv.
Own Motion Order

Cla.iruan t: siis r;.u.i.nen ;.i con-pei'-Sab].e :i.ri'■ ' i ry ;;o r.er i c f I: 
lower lc<7 on i:'cbriu:iry .l.u, 1960. CJ.aimori 1: imdo'.'wonb sc;vei:o,l 
surgeries and has received awards totallrrig 55 0 loss of Lhe 
left foot. Her aggravation rights have expired. '

Claimant's claim 'sas reopened for further treatment on 
November 7, 19 77. After treatment by Or. JBietz, her claim 
was closed on April 6, 1978 with coropenration for tempoivary 
total disability only. .

Claimant, by and through her attoriva 
Board to increase her award of compensati 
the medical evidence and the fact that sh 
to engage in gainful activity since the 1 
Robert Helms, Sheridan City Superintenden 
several medical reports to the Board in s 
contention. The Board, after thoroughly 
evidence before it, felt claimant had bee 
sated by the award of 55% and denied her 
the award.

y, requesfea the 
on to 85% based on 
e has been unable 
ast reopening. Mr. 
t, also forwarded 
upport of claimant's 
considering the 
n adequately compen- 
request to increase

Subsequently, the Board was furnished with a report of 
Dr. Bietz, dated September 24, 1979, which indicated that 
claimant was sufEerinf| from fSpeatGCl brCtikdOWn Of UlOOntlonQ 
on her ankle and it was, therefore, impossible for her to 
return to work. He felt she was,permanently disabled.

On October 15, 1979 , the i-.oard advised the r'und :diat it 
had received the letter from uu-. Bietz. and cisked it to 
advise the Board of its position within 20 days. On October 
19, 1979 the Fund indicated it felt Dr. Bietz’s report did 
not "constitute new or conflicting evidence regardinu perman
ent impairment" and, therefore, it recorumended the' Board 
deny own motion jrelief. On October 26 , 1979 , the Board 
requested the ‘'’und make arrangements to have claimant examined
by a doctor of its choice 
would make its decision.

and upon receipt o that report it
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m On F^ebruary 2Q_, 19,80, lihe. Fund fonvardcnl to t:ho Board 'a 
report from- Dr.. Calvin J. Collins, .dated Docoml.xi'r 1:1, 1979. 
Dr. Collins indicated that claimant continues to suiv'er from

in cJa post-phlebitic problem with stasis dermatiti:
He recommended treatment with a i^r.Lnier Boot uiitil her condition 
heals with -the possibility of bed.rest and elevation becoming 
necessary. He felt she v;as' totally disabled from work. Dr. 
Bietz, on February 4 ,. 1.9 30 , radvisevd the Fund .thcU: claimant’s

Fio felt she would not be 
1 and keep 

stated uhat her 
overweiaht condition was a. factor in' her continuinc; disa-

conditicn was medically stationarv 
able to work unless she could stay ner
themi elevated throuqliout the work shift. i!e

The Fund advised the Board cl.aimant 
could be treated under the 
felt that own motion relie

concritron 
provisions of ORS G56.24.D and 
s h. o u .1 c b e d d ii i e d. ‘

it

The Board, af ter ' thoroughly- considering the mefriica], evi
dence before it, concludes that claimant has been . ndccrua tely 
com.pensated by the awards totallin<-; 551 .for jOss of ;:hc left 
foot. It'Teels- that 'any me'di'cal treatment which woinld be ^ • 
necessary ' in' the future could be provided unden ORS G56.2 45 
and, the.refore, there is no reason -tovreopen her c.luim. 
Claimant's reauest for own mo'tioii reli'c.f should be (krnie-d.

m
IT IS SO ORDERl/L/'.

WCB CASE NO. Unknov.m

A.K. STONE, CLAIMANT ;
SAIF, Legal Services, Defense At'ty. 
Own Motion Order

March 17, 1980

On June 21, 1972 , claimant s us ta-i ned'' a' compensab l.e 
injury to his head', 1-aft shoulder, ;iefb hip, a;id b<ack. His ‘ 
claim was first cIoscm.; on June 7, 1974 arid his agg-i:a va t ion,
rights have expired,. Claimant continued' to have, back problems 
throughout the years. On 'January 2, ],9 SO , claimant failed 
to return to work alter a vacacion because -of h.is' back paivi. 
lie felt a trial period off work would be ben'elicial auni Ldae- 
doctor: -’ho examined him agreed with this. Claimant
CO mp ]. a i n't s i n elude p a. i n 
decline in vigor as the 
that all of his sbesre time

.in getting up in 
V.' e G k- p 1'o q ?: e. s:? o s .

the

IS

o morning 
Claimant i: 

spen t t ry i ng tu- rocupe

wM th a 
• concerned 

u-di.'.e
enough so that he can continue workinc].

9
On February 12, 1930, 

it had no objection to 
January 2, 1980.

t: h 0 s e ]- f -ins l; .if c: 
G o n e n i n c: c 1 a i m'a n t'I

(■.: emoo indicated
c .1. X m coiTii non ci n. ur
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The Board, after considerinq the evidence before it. m
concludes that claimant's claim should be reopened as' of 
January 2, 1980 and until closed pursuant to ORS 656.278, 
less time worked.

IT IS SO ORDERED.

WCB CASE NO. 78-6896 March 17, 1980

LORRAINE WRIGHT,,CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

A request for review, having been duly filed with‘the 
Workers' Compensation Board in the above entitled matter . 
by the State Accident Insurance Fund, and said request 
for review now having been withdrawn,

IT IS THEl^LFORl^ ORDERIID that the request for rc.view 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of_ law. m

WCB CASE NO. 79-3081 March 19, 1980

LORA J. BROIVN, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister. 

ISSUE ON REVIEW •
The State Accident Insurance Fund (Fund) seeks Board 

review of the Referee's order which remanded the claini to i' 
for acceptance as a compensable injury, awarded penalties 
and an attorney's fee for its unreasonable denial and an’ 
attorney fee to claimant's counsel for prevailing and over
coming the denial. The Fund contends its denial was not 
unreasonable and that the denial should be affirmed.
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m
- Claimant,a 2i-year”Old greenchain puller, allege;?; an. 

injury to her left knee on January 3, 1979 when she tripped 
over a sticker and. fell- st.riking_ her knee. Dr. R.. L. Falk 
diagnosed,a/'bruised, ,strained/sprained" left knee. Dr. . 
Falk felt claimant could return to work, but should not 
perform work -requiring use of the left knee.

FACTS , ,

; . On...January 15,. 19.79-, Dr. Keith \'Joolpert felt claimant
would be able to return to v/ork.,in two weeks. iic also...
diagnosed a' knee st.rain. He had noted cl.aimaht coinp.l^iined : 
of tenderness in the knee. Cljiiiiant gave a liistory oP 
injuring -the. kpee at. work on January 3, 1979.

On March 2 ,. 1979 ,. the Fund denied responsibility^ for ' 
additional medical care and time loss. The Fund noted it 
had accepted the January 3, 1979 accident'and claimed that ' 
injury had caused no time' loss. It would continue to pay .■ 
any medical expenses related to the January 3, 19 79 .mijury. 
However, it had information that indicated claimant l-iad 
injured-her. left knee in an off-the-j'ob incident: on Jcinuary- 
6, 19 79 . Therefore, it denied responsibi.lity tor c}.aimant's
left knee condition dating from the -lahuary 6 ,. 19 79 incident

# At the hearing, various V'itnesses te.stiPie'd they had, 
observed claimant dancing on Janua.ry '6 , 1979 from ap: > roximatel'/ 
10:00 p.m. until 2:00 a.iu. they testified claimant did not 
appear to have any difficulty with her knee.

Claimant admitted dancing. "She' festifled ' tha i: she 
returned' tO’Work bn January '4, 1979,' but her cmp.loyer advised
her -there v;as 'no work available for -her' witliin her . restrictions

• ' The ••Referee ■ found • there’Hvas ho evidence of an i.n.f.crven.i.iKi 
incident'between January' 3‘--1979 and January 15, ’l979. The 
Referee found both physicians connected the knee strain to 
her fall at wo.rk. Therefore, the Referee remanded the clciim 
'to the Fund for acceptance as a compensabi.e' iii j u.ry, 'effective 
January 3, 1979; assessed a,sum equal to 251 of the compensa
tion due fo.i: tempo.rary -total disabilify as a penalty for its 
unreasonable denial; and 'awarded claimant's attorney the sum 
of $850 as a fee.

BOARD ON DE NOVO REVIEW

#

The Board, after de novo review, affirms the Rcfe 
finding the claim compensable. However, the Board dc^; 
find tha't the Fund's act in this case rise to the leve 
unreasonable resistance. Claimant's condition was sta 
at the time the denicil v/as made. Ari insiurance ca.r.ri.G':' 
deny a claim after it has first.accepted it. Therefore 
Board, based on all the evidence in this case, v/ouid r 
tile Referee's av;arding of penalties and an attorney's 
in this case, but would affirm the remainder of the Re 
order. _374_
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ORDER

The Referee's order, dated October 10, 1979, is modified

-That portion of the Referee's order which awarded 
claimant an amount equal to 25% of compensation due for 
temporary total disability, as a penalty for unreasonable 
denial, pursuant to ORS 656. 262 (,8.) is reversed and the award • 
of attorney fees is modified. Claimant's attorney is hereby 
awarded the sum of $500 as and- for a reasonable attorney fee 
for overcoming the' denial. The remainder of the Referee's 
order is affirmed.

#

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this 
Board review • in the amount of $100, payable by the Fund.

WCB CASE NO. 78-5805 March 19, 1980
AHMAD NOOR KOJAH, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Amended Order On Review

An Order, on Review was issued in the above entitled;, matter 
on March 10, 1980. On page five of this order it erroneously . 
indicates that it was entered on February 10.. Therefore, the 
Board amends.that portion of the order,so that it correctly 
reads "this 10th day of March, 1980"; claimant's appeal rights 
shall run from that date.. The remainder of the,order is af
firmed.

IT IS SO ORDERED. -
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WILLADEAN PACHECOCLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
•Request for Review by the SAIF

WCB_ CASE NO. 77-5296 March 19, 1980

Reviewed by Board Members V/ilson and McCallister. 
ISSUE 'on. REVIEW

The
review 
Mav 9 ,

State Accident
e.D Tr-

Insurancc
a,

'und (Fund) seeks Board 
of the Referee's order v/hich set aside its de::ia]. of 
1978 and remanded claimant's -aggravation claim to it

for acceptance and payment of compensation and other benefits
and awarded claimant's a ttorney a tec 'the Fund contends
that its denial should have been affirmed.

FACTS

m

-Claimant, a 41-ycar-old belt worker, sustained a compen
sable injury to her neck, back, right shoulder and hand on 
December 12, 1973 when she slipped and fell striking her 
back and right shoulder. This injury was diagnosed'as an 
acute cervical strain, lunbosacral strain, and a strain and 
contusion of the right shoulder and hand. A myelogram was 
performed in April 1974 and no significant pathology was- 
found. . ■

On'April 30, 1974 , Dr. Albert W'inkler indicated that 
claimant complained of numbness and tingling in the right 
leg, weakness of the right leg, give away tendency of the 
right leg, pain in her neck with decreased range of motion 
and headaches. Pie felt claimant was unable to work.

In August 1974, Dr. James Mason, medical examanGr at 
the Disability Prevention Center, reported that claimant 
complained of p<ain in 'the neck, ri cjh t • shouldc r:, riuhf. arru, 
right back, right leg-and nurrbi;ess -in the rinht hand, swelling 
in. her r-ight foot, headaches and a numb, burning sensation

m

in the intepscapular area. Dr. Julia 
reported claimant viewed her injury as 
event in he.r.life and was upset by the

P e r k i n s , a p s y c h o 1 o g i s
a very si cjni f ic:an t • 
persistence of pain.

She felt the injury had moderately infli.ienced claimant's 
current upset. D,r. Mason felt that claimant's condition was 
stationary. 'In his opinion the total physical disability 
was "mild". He felt a job change vuiS necessary, but ronsiaerod 
claimant's motivation "grossly suspect". He felt that 
claiammt should avoid any work wliich jrequired excessive 
lifting, bending, or twisting or excessive use of him: arms.
Dr. Mason noted that the claimant gurossiy exaggerated or 
"distorte^d" during certain portions of the exanunation..
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In October 19.75, claimant beqan 
become a barber.

Lrainin'j program to m
In February 1975 , Dr. Winkler indicated ,he 

to see claimant return to work which would have 
bending, lifting, twisting and a limitation of other 
stresses".

would like 
limited

excessive

A Determination Order, dated lk)rch 4, 1975, awarded 
claimant temporary total disability compensation and compensa
tion equal to 64*^ for 20° unscheduled disability for her ■ ‘ 
back-neck and right shoulder injury. •

Claimant was dissatisfied with this award and requested 
a hearing. The matter was settled by stipulation, dared 
July 7, 1975 , which awarded claimant an additional award of'' 
compensation equal to 48° for 15% unscheduled disability for 
her injury to her back, neck' and right' shoulder.

In June 1976, claimant completed her barber training 
program. She obtained a job at her sister's' barber shop, 
then opened her own shop in Dayton, but stated that her arrn 
began to bother her, causing her to cease working.

On November 4, 1976 , Dr W'inkler indicat 
had advised she had been unable to work sine 
He reported.she had attempted to go to work 
1976 , but was unable'to work-because of pain 
arm , and leg. Claimant com(plained of having 
pain in her right shoulder wiuh tenderness a 
back including the "trapezius muscle, deltoi 
dialis muscle" and tenderness of the, right s 
Claimant advised the doctor that on June 12, 
caught her right arm in a car door v/hich cau 
pain in the arm and acjgravated her other inj

ed that .-claimant 
G June 11, 1976. 
on September 7,
'in her right 
severe headaches, 
cross her upper
d and brachiara-
acroiliac joint.
1976 she had 

sed her a lot of" 
uries. •

The State Accident Insurance Fund treated this 'Jotter 
as a request for reopening on the basis of aq'gravatioi^ 
claim. On November 17, 1976 , the Fund denied • claimari t' s 
aggravation claim. Claimant requested a hearing on this 
denial.

On February 2, 1977, Dr. Winkler reported claim.ant 
continued to complain of pain in various parts.of her body.
He ‘felt claimant had "worsened" and’her condition was graduaily 
deteriorating. • •

m

In April 1977, Dr-. John Burr .reported he found no 
organic basis fo.r claimant's "rremendous symptoin comp.'i.ox, 
which she 'subjectively has". He felt claimant suffered from 
emotional overlay and from worry and fear. lie felt that the 
claimant would'be unable to return to qainfiul employmient.
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# On April 18, 1977, an order :v;as entered v;hich .recited' 
tliat the Fund had agreed to -pay clairaant an additional award 
of compensation equal to 16° for 51' unscheduled disability. 
This was the last arrangement or award of conpensation.

m

•In February 1978, Dr. Winkler reported claimant continued 
to complain of pain in the. shouldei' and necK. She a.lso 
complained of severe pain in the ric:ht rhombcri.d muscle, .pain 
in the, low back area and £icound the sncroij.iac joint. , he 
felt that clainiant's pain was aggravated by cuiot.ional ctistress 
He doubted if. claimant would be able, to do any full time 
barber work because of .the neck and shoulder- pain.

On April 6 , 1978 , Dr. W'inklor reqnes'ced the claim be 
reopened because of an " acigrav^it ionof c.l.aimant's condition. 
He indicated she had been unable to do her work as a ba.rber 
because of increasing, pain in.her neck and•shoulders. -He 
felt this type of work activity, v^as det.rimi0ntal no' her 
health and v/as going to cause her m.ore pain aiid ■ discomfort.

On April 28 , ,1978, ,Dr. Joe; Much, medical consultant for, 
the Fund,, opined that claimant's condition had not worsened.
On May 9 , 1978, the Fund denied claimant's' request -to I'laye 
her claim reopened. ■ , •

ofIn July 1978,, Dr. Stephen Stolzbcrg opined that all 
claimant's complaints v.'epre attributable to her cejo/'ical 
spondylosis condition. lie found that claimant; .had neither • 
clinical nor electrophysiolocical evidence of a radiculopathy. 
He opined the pain arose from -the degenerative^ process, in 
the vertebral column.

On December 23 ,, 19 75', claimant 'had been involved in a 
,head-on collision with another -/ehicle. She. suffered a 
cervical muscle strain and a sprain of. the t,]rapezius muscles. 
She' testified this bothered her for approxijnately two w'eeks'.

On August 20 , 1979 , Dr. Winkler reported that cnlaimant 
continued to have complaints, of pain'in the right' shr}uider;. 
right side-of the neck and difficulty in performing any type 
of repetitive, activi'ties. He ' felt that most of claimant's 
neck problems were related to the spondy.loses of, her cervical 
vertebrae.' He noted the degenerative changes had increased 
since he.r injury, and- felt this was a continuing and long- 
lasting "affair".

opinion, her 
1978. She

At the hearing, claimant testified, in her 
condition has gradually worsened since February 
testified she was not able to control the clitipers v.'hile she 
was barbering. 5]he indicated her problems are in the same ' 
area she v/as having problems with follov;ing her 19-7 3 inijury. 
She. stated she has had to cut down tlie hours, she works .at . 
her barbershop because of this condition.
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Dr. Winkler w^is deposed and testified he diagnosed 
claimant's condition as "spondylosis'. lie indicated, to the 
extent of reasonable medical probability, claimant's incident 
when she slipped and fell against the car exacerbateci her 
shoulder condition and caused the arm condition. Dr. Winkler 
stated he had been advised that claimant had merely slipped 
.and hit her shoulder, neck and head on a car' door in 1975.
He did not know she had been involved in a motor vehicJ.e 
accident. He indicated he did not find any objective signs 
that claimant had a herniated disc. He indicated- claimant's 
reflexes and neurological exam.ination were nor'.nal. However,-' 
he felt, v/ithin reasonable medical probability, claimant's 
197 3 injury v;as a material contributing’ factor to he't: resulting 
symptomatology. Dm W-inkler opined claimant's condition had 
v/orsened since February 1978. He based his opinion or. the 
fact that after February 1978 she' experienced problems 
performing her usual wo.rk activities whereas before February 
1978 she had not had such problems. He found no atropny in 
the upper extremity. Later, in his deposition, he indicated 
that claimant’s symptoms from closing the car door on her 
arm in June 1976 were separate from the symptoms from her 
slip and fall which had occurred sometime in ],974.' He 
indicated in the 1974 injury she struck the car door with 
her head and shoid.der areas. Dr. Winkler could not determine ' 
if absent the interv^ening injuri-es claimant's condition 
would have continued -to deteriori\te to the point that it was 
at. the uime of the depostion. He did not feel that after

claimant's car injury her condition returned to the same 
point she had been prior .to this injury. Dr. Winkler 
agreed with the contradicting statements proposed to him by 
counsel for the Fund and counsel for the claimant. On the 
one hand, he agreed claimant's condition was worse in January 
1978 than it was sometime before that, but he was not assign
ing .any specific cause to it. He did not determine whether 
her problem was a natural progression of the underlying 
condition, an aggravation of the industrial injury, or 'an 
aggravation of the condition caused by- intervening injuries.' 
However, on the other,-hand, he indicated it v/ould be fair to 
state that the industrial injury of 1973 v/as a material - 
contributing factor to the worsening of the condition which 
he had noted in his reports. ■ - ■ ■

The. PveferGrc. found that Dr. Winkle.r's opinion and request 
for reopening were persuasive. He found the neck and' back 
problems had worsened since the last arrangement of compensa
tion. Therefore, the Referee set aside the denial of May 9, - 
1978 and remanded the claim to the Fund for acceptance and' 
payment of compensation and. bene tits, and awarded claimant's 
attorney a fee. • ' m
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9 BOARD ON DE NOVO REVI.iVN

■ ■ --ThG Board, aiiter do novo reviev;, rovoroos rhe Reforco's-
order. • -j'he Board j.s unable to lind,' based on all the cvidonco 
in this Cease, that claimant's condition has ,v/orsenod since 
her'last arrancj-emen t or award of coaipcnsa tion. Claiiiiant 
exagejeucites her ‘symptoms and her restrictions. All the 
medical reports , including Dr. WinkJ.c.c' s , indicate there is 
no objective evidence establishing that claimant's,condition 
has worsened. ' The Board jip, V/inlilef'd LthtillOny dlic!
his- deposition is .equivoca],. 'He atirees 'uith both the stateinen't 
proposed to him by the bund 'and rhe statement proposed to 
him by the claimant's cittorney. Based upon the totality of 
the evidence in this caso, 'the Board :i unc'nbj.o to '.'.iiiCi
claimant has proven 'by a preponderance of the evidence t'nat 
her condition lias worsened since neip last arrangemcn-t or 
award of compensation. Therefore, -the Board affirms the 
denial -of the State Accident Insurance Fund aiid roversc.s the 
Referee' s order.

ORDER . • - '

m

Tue I'-oreree 
reversed.

03:der, . dated SC'ptcmbcL 2(> , 19 /9 , .i

on
'The denial 

May ' 9 , 197 8
issued by the

/.iiiod.
:ate Accident Insurance Fund

WCB -CASE NO. '78-5874 .March 19, 1980

MELVIN VERHOEF, CLAIM^.NT
SAIF, Legal Services, Defense Atty.
Request for'Review by Claimant

Reviewed by Board Members Wilson and McCcM. lister.

ISSUE ON REVIEW^
The claimant seeks Board review_of the Referee's order 

which affirmed the State Accident Insur<ance' Fund's {T-\,.nd) 
denial of his claim for ataxia.

FACTS

m
Clcaimant, a 41-year-old parking lot monitor, siVLored a 

compensable injury on May 24, c978 when he was pushed down 
onto 'the pavemen-f by a customer. Claimant had low bac:k and 
hip pain. ■ ' ' , ' •
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In Jime 197 8, Dr. Lather StuuiraO indicated ciainarnr had 
a history of some evidence of mental retardation and seizures 
Based on ciciimant's history, he felt claimant nad one or two 
grand mal seizures. Dr. Stumrne diagnosed: "(I) Cerebral 
palsy with probably a Moderate Degree of Mental Detardation; 
(2) Hisrory of Adult Onset Seizure Disorder; {3) Possible 
Dilantin Overdose with Secondary Ataxia and rallirr,;; 14) 
Hearing 'Loss, etiology Unknowr,■ C.laimant had been 
dilantin to control his seizures. Dr. S turrime felt c.lairnant's 
ataxia was due to a Dilantin overdose. He felt claiiaa-it' s 
low back and hip condition w^erc improving. H-rays ’of tlie 
low back were witlxin normal limits.

t

'Claimant waas hospitalized in dune 1978 lay D;:. Clarence 
Yand. Dr. Yand i‘eportod cl^iima^;t Irad zi hisv.ory of slicjht 
retardation and mild spastic paralysis of tlie lower extremities 
and to some extent the uiaper extremi tics. Claimant was able

r. Yand ire a ato walk and to work with these handicaps, 
claimant had been using Dilantin for

Ifmotor convulsive seizures. Claimant complained of diftricultv
five, ycca rs to suppressI i

walkinc! due to pain and increased spastic muscular' paralysis
in the muscle of the lov/ back, right thigh, and oblique 
muscle of the right lower abdomen down into the qroin. Dr.
Yand observed claimant walked with difficulty and complained 
of pain in the right hip, right thig'n and ric;ht groinho right hip, right thigii and ric;ht groin,, but 
claimant v/as able to wvilk with a limp. He noted claimant 
had a definite ataxia and spastic partial paralysis oi; hi: 

to a lesser extent his arnrr and hands.legs and

On June 27, 1978, Dir. Yand reported claimant had noticed
increasing difficuJ.ty in walkincj, increased lev-/ back and 
right hip pain, aiid a tendency to stumJDle anc: to fall repeat
edly. He found there had been a misunderstandi.ng about how 
much Dilantin claimant was supposed to take. ' Claimant had 
been takinc; si:-: times as much Dilantin as he v;as supposed 
to. Dr. Yand diagnosed atax.ia due to excessive' drug ingest.ion 
and ateixia due to spastic para.lysis ot; the .lower ei-rtnzmi ties.

In July 
Fund, opined 
incident.

197S 
th a t

Dr. Joe Much, medical con£- 
the cause of the ataxia waz not:

for the 
the pushing

On -July 
the ataxia.

;4 , 1978, the Fund deni.ed claimant S cJ.a 'o.

Claimant testified he was given Diazepan a fter irhis 
injury. He felt there v;as a relationsliip betv/een his i.ise 
this medication and his fcilling.

of

The Referee found claimant had faiJed to prove his 
ataxia was reJ.ated to his injury of May 24, 19 78 and affirmed 
the Fund's denial.
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BOARD ON DE NOVO REVIEW

#

The Board, after reviewing all of the evidence including 
the medical reports, the lettei:s‘ in the file, and che tran
script of the hearing, agrees with the Referee's decision. • 
There is no question a misunderstanding developed about the 
amount of Dilantin claimant was supposed to take and that he 
did take too much Dilantin resulting in-an- ovcrdose. The 
overdose resulted in claimant's ataxia and increased falling 
down. There is insufficient 'evidence that this condition is 
related to claimant's injury in the parking lot or that the 
Diazepan medication 'caused it. . . •

The Board wou].d sugges t • cl aiman t con tac t ■ tlie Euiid 
because his claim for the low back and hip is still accepted. 
Claimant is entitled to have a determination ru': disability 
made on-it when claimant's condition is stationary. Also, 
he is entitled'to continuing medical care ‘and treatment for • 
those injuries.

The Board would suggest that the Field - Ser\^ices Division 
contact claimant or that claimant contact the Field Services 
Division for assistance in proceeding with his claim and his 
re-employmen t.
ORDER '■ • •

The Referee'-s order, dated September 
affirmed.

3, 1979, is

WCB CASE no: 78-1967 March 19, 1980

MICHAEL W. WERTZ, CLAIMANT.
Velure, Heysell & Pocock, Claimant's Attys. 
SAIF, Legal Services, Defense .Atty.
Request for Review by the SAIF

ISSUE ON REVIEW

#

The State Accident Insurance i' una Fund) seeks BBoa re. 
ci an tedreview, of that portion, of the Referee's order vlnich 

cl'aim.ant an award of compensation equal to 64'" for 2Ui 
unscheduled 'disability for'his left eye injury. It contends 
-this aw’ard is incorrect 'because claimant aiso had received 
cm,award of compensation for a-scheduled disability tO'the 
same eye and claimant, is ■ not entitled 'to both awards.
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Giai-mant,, a, L9,-yGa-r-Gi];d. laborer,, was struck iir- chc lej't 
eye on..vJuLy’ 24 , 1976. by. a piece of steel.. Dr.. Johir Fetzlaff 
di-agnosed a "retairiedi intraocular foreign boclyy, assoc.iated 
with corneal lens and: iris, laceration"., pr.. ketzlaff removed 
the pi’ece_ ,of steel and; repaired the. laceration to the lejft 
eye. , .' . .

On ,^\ugust. ..17-, 1976, Dr.. Retzlaff performed a 'Moasectorriy 
w.ith ro'to-extractor with iridectomy;".. By November ].9 76 , he, 
reported claimant's eye was comfortable and claimant was on 
minimal medication. He advised claimant he goy,11],. pQtUrfi ■ tO 
fwll time work. Dr.. Retzlaff indicated claimant had very 
poor vision .in the- eye- centrally which, impaired his depth, 
perception-- somewhat. Claimant "s- peripheral vision wzis fair.

In May 1977, Dr. Retzlaff fitted, claim,anc's left eye 
with a contact lens. This corrected the vision in- the eye 
to 20/100. Claimant'-s vision in the right eye, uncorrecccd, 
was 20/25. Dr. Retzlaff reporced'the left eye showed a 
well-healed •centrally located- scar arid slight'atrophy-of the 
iris-. He felt claimant v.'as not in'need of cor-aeal transplant 
unless.- the eye condi.tion worsened.

On October 31, 19 77, Dr. :-ytzlaf.f reported clainuint' s 
claim was ready for closure. He felt clairnan f - had a permanent 
decrease in, central acuity in the eye and the eye v;a.-.> aphakic. 
Claimant reported he was getting along satislacto.rily and 
felt he had adequate depth perception.

A Determination Order, dated January 2 7., 19 78, awarded 
claimant compensation -for temporary Total disability and an 
award of compensation equal to 75° for 75% ].oss of vision in 
his. left eye.

At' the hearing, claiinan t, - his mother, and his father, 
testified he has continuing difficulty'with' tWe eye. Claimant 
said in January 19 78 he v/o.rked in an auto parts. store,. 'This 
required reading small print six out of the eight hours he 
worked. He stated this made his eyes b.urn and water, obstruct
ing his sight and caused him intense headaches for which he 
had taken aspirin, and lain down. Because he v;as unabl.e .to 
keep up with his work, claimant was tormiii-iated. He indi.catcd 
his "slowness" v/^is duo to his eye problems.. (MLaimant also 
indicated he has difficulty with his depth perception; has, 
semi-double vision; .and has di f ficulty -dri.v.ing at' nigiit 
because the glare of oncoming cars headli.ghts. cause-him to 
develop • headaches. He testified he is leary vof returning' to 
school, because he is not.sure he could to-lera.te ■ the reading ■ 
required. Since losing the auto parts job, claimant says he 
has been dep.ressed because he v;ants Lo do work other than 
manual labor and the p.roblem he has v/ith the eye is .frustrating 
his desi,re. ■ He has worked in the woods and operated heay^ 
equipment.

f/\c:ts
#

#

m
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# Claimant's mother 
cheerful and non-complainino 
easily frustrated. She said 
auto parts job, but becomes dcpres 
v;as unable to perform- the job.

claimant has chanqeiJ from a
person 
he v;as

to one 
on Lihul

who becomes 
abdu t 

. whens e Cl ■ and
the
he

The Referee found that award of 751 sclioduled (.Usability 
was correct. However, the Re r^-rcCv.found, based on al.l the 
evidence, claimant: was entitled to an additional award of 
compensation equal to 64° for 201 unschoduled disability for 
his injury.

BOARD OR DE NOVO Rl-VIEW .

The Board., afte.r dc novo review, would, reverse the 
Referee's award of unscheduled disabiJity. The medical 
evidence in the ^record does not support claimant’s testimony. 
Further, any loss of depth perception, loss C'f visioj'i, or 
double vision, the claimant may have are conuompla-ted by and

#

included in the•scheduled disability award. In order to bo 
granted an unscheduled disability award, the claimant must 
prove the eye condition caused disability not contempjated 
by the schedule for such injury and that disabili.ty had 
resulted in a loss of’wage earnincj capacity. The projjonderance 
of the evidence in this case does' not establish clairaant has 
proved entitlement to unsblieduled disability-. ' The evidence 
establishes only that claimant has a Icvss of vis.i.on for 
which he has been compensated. Therefore, the.Board concludes 
the RG.feree's award of compensation equal to 64° for 20% 
should be reverscc).

ORDER ... ■ ...
The, Referee's' order, dated October 16, 1978,' is rfiociified.

That portion of the Referee's order which granted 
claimant an'award of compensation equal to 64° for 204 
unscheduled disabi.I.ity for his -injury of July 24, 19 76 and 
awarded his attorney a fee out of this increased compensation 
is reversed. '' ' ■

The remainder- of the Referee's order is affirmed.
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WCB CASE NO. 78-7152 March 20, 1980
STANLEY CHANDLER, CLAIMANT
A.C. Roll,,Claimant's Attv- 
CChWAte, Williamson, Wyatt,
Moore & Roberts, Employer's Attys,

Request for Review by Employer
Reviewed by Hoard Meiribcrs Wilson and McCallister.

ISSUE ON REVIiiW

The employer socks Board review o the: RciGree's order, 
as supplemented, which awarded claimant compensation :.'or 
permanent and total disability and cjranted his attorney a 
fee.

I'ACTS

Claimant, a 60-yeai:-old truck -driver 
on September 10, 1975 while b-nildinq fire 
Dinneen diagnosed a grace one spondylolis' 
nerve root conroression.

■1 ured n.v ; 
ils. Dr, 
is with i

oac:\
James

,ild

On March 28, 1977, claimant, while throwing a vuMpper 
over a load of logs, devcrloped back pain. Dr. Russc-:11 
Keizer diagnosed: "degenerative osteoarthri tic changes witii 
spondylisthesis".

Dr. Keizer, on April 18, 1977, reported claimant had a 
lumbosacral spine strain due to his injury o.: tUrrch 28,
1977 , superimposed on degenerative os reoarthri t ic chan'.;es 
and spondylolisthesis of L5-S1. At that time, he felt there
had been some instability of claimant's back 
resulting from the present injury". Dr. 
of neuroradiculopathv in the left lower

and "aggravation 
found evidence

m

On May 9 , 19 77, claimant undeinvont a myelogram which 
revealed a smal], defect at the L.4-5 level.

Claimant continued to coiv.pj.ain oi: low back pain and 
left lec pain. By July 1577, Df. KCl'IQr iQll L ,was
gradually improvi'ig and was not in need cf siriarTGry.

m
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On October 5, 1977, Dr. Keizer reported cloirriant' s' 
condition was medicdilly stationary. Mo reported claimant 
was able to sit in a rocliner for 1-2 hours, stand 30 ndnutes, 
could climb and descend stairs v/ithout' much difficulty,*' 
stand on a concrete floor for 30-40 minutes and ,had no 
trouble sleepincj. It was his feQ:;lin<i claimant was '-'fit for 
some type of painful employment vaithin- the limits of his 
back condition". In November 1977, Dr. Keizer felt claimanc 
was fir for employment V7hi.cn did not iCiVolve prolonajed ■ 
standinv^ or walkinp, forward bendinp, no lifting over 15 ' 
pounds, .stoopinq, 'Crouchinq or crav.'linq. he fe.lt clairrmt

to 'strain ofhad a 60%-impairment GU! :ne .umrosacra.! •ea.
In June 19 78 > Dr. Keizer, who had I'eviev.’ed a job descrip

tion, felt claimant could work as a irandyman , o.ilthouqh it • 
might aggravate his coi'^dition. '?his job involvnad pa.inting 
signs, fire equipment and c,rivinc' a smal'l truck to pick up 
tools and equipment.

Also, in June 1978, the Field Services Division notified 
claimant of his non-referral for vocational o.ssis tance.
This was based on bhe employdT.’?, JO "tOylOl" h jOt)
to his physical limitations.

. On J'uly .7,, 1978, the Orthopaedic -Consultants reported 
claimant's condition.was medically stationary and he was 
unable to return to his previous occupation, and probably 
would not tolerate any type of occupation ve.ry V7cll. They 
reported claimant said his back pain was agoravated by 
riding in a motor vehicle. • They opined the total loss of 
function in the low back v/as moderate but as related to this 
injury was mild.

In August 1978, Dr. Keizer indicated he agreed v.’ith the 
Orthopaedic Consultants. ‘ However, after he e;-:amined claimant 
again, he felt claimant's impairment would not enciblc him to 
return to any type of employment, at that tiiT.e.

• A Determination Order, dated September o, 1973-, awarded 
claimant temporary -total disability compensation and com.penssa- 
tion equal to 64° for 20'j ui'jschedu.led disability for nis low 
back injury.

:; .'i

#

Claimant testified he has neither worked nor sought 
work since this injury. He suated he has a high school 
education and also has real esrate license, which he -does 
not use.' 7\t the time of the hearing, claimant was receiving 
social security and union benefits. He also receives a 
.percentage of the profits, from an auto repair shop ho owns 
and is a dealer for. v;ood stoves. The v70od stove dea-lcrship 
requires.claimant, after taking an order, to drive to Portland, 
pick up the stove, and then deliver it. He .also receives 
income f.rom a boarder in his home. Claimant denied doing 
any work in the automobile shop, but his vv’ife testified he 
occasionqily performed tuneups. - ........
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The employe]' creatoc: a position, to match claimar, n'.s 
pnysical limitations. 'i'his job- ot har.byman required claimanb 
to drive a pickup out to hires,, pick up and chock tire 
tinquishers , be a ilaqnian , delivei.' drinkis'i'.' \','a cGr and

lunch?? to fire fightorc and stake "parts r.ms". ' This job
v/as offered to claimant in October 1978. C: i.aiman t ■ re .fused
this job without attempting it.

Dr. Keizer stated that cit the present time claimant's 
symptoms were more subjective chan objective. He felt based 
on reasonable medical probability claimant \^ould have diffi- ; 
culty with strenuous or medium work, but could perforin ;
sedentai-y work. By March 19 7 0 Dr. Keizer felt cJ.aimar. t' s 
left lee,' was almost back to complete screncdjh. He felt 
claimant should attempt sedentary w'ork.

■Clamant has a high school education with only past work 
experience as a truck driver and crane opcracor and is now 
64 years of age.

The Roherec found claimant could not have performed the 
handyman job and fe].t cj.aimant could not regularly i:orform 
any job on a full-time basis. The Referee w’as skeptical 
about claimant's testimony about v/hat he could and could not 
do. Further, the Referee commented claimant had neither the 
desire nor the inclination to work. Hov.’cver, the Rci'crce 
av;arded claimant compensation for permanent and total disabil
ity effective Aligns t 11 , 1978 and authorized the employer to 
deduct payment for permanent p^artial disabiliby from this 
ciward; awarded claimant's attorney a fee.

m

BOARD OM DE NOVO REVIEW
mwtsi&tn

The Board, after de novo review, modifies the' i\eferee's 
order. The preponderance of tlie medical evider.'Ce alone-does 
not establish claimant is permanently and totally disabled.
Claimant has. not had any surgery performed. The 
Consultants opined the loss of function of the b 
Dr. Keizer reported claimiant's condition has

Orthopaedic 
ck is mild, 

improved and he
now has more.subjectivG symptoms than obj symp toms

Claimant has not worked since this 
sought any employment nor attempted the 
employer offered him.

■ 1 n j u ry . 
modi tied

He i 
job

;:-;S nor 
this

Claimant's testimony v/hen compared with other evidence 
raises the question about his credibility. He appears to 
change his description of his complaints. hs the Rerkeiree • 
found, claimant's testimony about the \vork he does not do,' 
when com,pared wuL th other testimony and evidence indicates he 
•is doing more than he testified he can do.
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'Therefore, the'Board concludes that .claimant has not
proven by a of thG QulclQncQ thdt bo' IS peimcmently
and 'total'lv disabled. 'Based on all the' evidence in thi.s

is entitled to’ 'an award of 
701 unscheduled disabilitv

case, the Board finds claimant 
compensation equal to 221° for 
for'his back injury. -'This' is'in lieu of all previous awards.

ORDER ■ ■ ■

The Referee's order, dated August 24, 1979-, is modified.

Claimant i's hereby granted an award’Ol compensation., 
equal to 224°' for 701 unscheduled, disability for his low 
bacK injury Oi iiajrca .1978. This, award 'is. in lieu of-all 
previous awards of unscheduled disability for this injury.

. The remainder of the'Referee’s order is affirmed.

- WCB CASE NO.- 79-3312
CATHERINE■DOCKEN, CLAIMANT Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

March 20, 1980

Reviewed by Board Mem.bers Wilson, and McCailistcr.
ISSUE ON REVIEW ' ■

The State Accident Insurance Fund (Fund) seeks Board 
review of the Re.feiree's order which granted claimant an 
additional award of compensation equal to 80'' for 2tl unsched
uled disability, for her low back injury. The Fund contends 
claimant is not entitled to any compensation for unscheduled 
disability. . .

FACTS ■ ■ ■

Claimanu, a 31-year-old meat packer, alleges on .J.uly'
29 , 1976 ..she experienced difficulty with her back. Claim^ant 
indicated she had been pushing ham "trees" and picking-.up 
large hams out of containers. ■ .

Claimant had injured her right hip and thigh'in 1966.
The claim for the 1966 injury was closed by a,Determination 
Order, dated March 11, 1968 , vdiich awarded cJ.^.iimant temporary 
total disability compensation.
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Dr. C. Duane Roberts, D. C. , diacjnosed th. 
as subiuxations which caused nerve impingmerits
dorsal and lumbar areas. On November 15, 
claimant was'released for regular work.

1976

197 6■inj ury 
.n the lower 
he reported

#

Claimant returned to Vv'ork on November 15, 19 76. Claimant 
had been referred to the Disabilitv Prevention Center, but
decided she did 
regular work.

not v;ant retraininc; and retr;rncd to her

Dr. Theodore Pasquesi, iii November '1976 , examined 
claimant and reported she complained of steaev low back 
pain. He (diagnosed a pre-existing "lumbar lordosis with 
chronic.superimposed occupational disease in the form of 
chronic lumbar pain in a patient who had performed similar 
work for approximately 9 years". He felt claimant would 
continue to have symptoms as long as she continued ho perform 
work requiring repetitive bending, stooping and twisting, 
lifting over 50 pounds, reaching overhead and having to 
;Stand' all day. He felt claimant would not be able to continue 
her current work and should be retrained or assisted in 
finding -a. job not requiring repetitive bending, stooping, 
twisting, standing all day or sitting throughout an eight- , 
hour shift and not requiring her to lifit over 25 pounds.

t :'
The claimant continued to work at her regular job until 

late December, 1976. She stopped working because of back 
pain.

In May 1977, Dr. Nathan Shlim reported claimant wanted 
to return to work, bur was unable to oven do her housework. 
.Claimant said she could get assistance at work and had a. 
back brace to help her. Dr. Shlim found claimant's condition 

• to be medically stationary and felt claimant had minin-Lal 
disability.

' A' Determination Order,- dated fiugust 4, 19 /7, awarded 
claimant temporairy total disability compensation.

•' - On August 9 , -197 7, Dr. Roberts fej.t claimant should'not 
return to her regular work and placed her on light duty as 
of September 1, 1977 with no heavy lifting or pushing heavy 
objects. He indicated claimant's condition was not stable.
He stated that if light work was unavailable that 'vocational- 
rehabilitation would be in the claimant's best interest. ■

m
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In Noyemb’er 197/, the Orthopaedic Consultants- reported
claimant had.not worted since December 1?7§ ana,continued to
have low back pain. .They diagnosed chronic lurdbar strain 
superimposed- upon poor postural low back condition. They 
felt claimant's,condition was stationary and recommended 
claimant not return to .her previous job because.of the .heavy 
lifting, pulling, ,and bending required. They felt she 
should lift no more than 15-20 po.unds. . In their opinion, 
"The degree, of impairment, is felt to bc-^ .in the mi-ld range as 
it curren tly exists v;i th loss of l:\jnccion duo to' the occupa
tional exposure being minimal".

A Stipulation, dated Decc.-uider 5 
claim effective June 1, 1977.

■ 1977 , reopened claimant

In January ,'1978 .claimant was refer.red. lor vocational 
rehabilitation. . In April I97S she was enrolled at Clark .. 
Community College in the Junior Accountant.program. The 
program would begin April 17, 1978 and end December 30,
19'79., Although enrolled and actively participc^ting ii; the ; 
retraining program, she continued to desire re-employnont at 
her recjular job. Her motivation to return to her regular 
job with the employer 'herein was. primarily iinancia.l. The 
employer finally agreed to permit her to return to won't if 
Dr. -Pasquesi and her treating physician (Dr. .PxO'oerts) would- 
release her. ' ' ' • '

In February 1979, Dr. Pasquesi 
reported she had no symptoms except 
lumbar lordosis. Fie indicated that 
placed on claimant were for her own 
reason, if claimant was "wi.lling to ^ ^
pain", why she could not return to her previous w-ork. - In 
his opinion,.claimant had no impairment as the result of 
this incident. . . ■

examined claimar.t and 
for her pre-exiscing 
the limit^itions r^e . 
v.^ell being and sav; no 
pay the price of: increased

Dr. Roberts reported claimant co'old return to he;:
"regular work duties" on March 7, .1979. . She, in fact, 
returned to work on xMarch 7, 1979 and the.reafter her vocational 
training program was terminated.

A Determination Crde;r, daLed March 30, 1979, awarded 
claimant additional temporary total disability compensation 
and compensation equal "to 16° for 5% unscheduled disability 
for her low back injury.

In August 1979, Dr. Roberts felt claimant’s restrictions 
were no excessive lifting or bending; she should lift using 
her knees and should not lift over 20 pounds. He felt 
claimant had an 8 impairment due to this injury.
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Claimant testified she has worhed reqtJ.^erly si.nc-..' 
returning to worn. She said siie and her so-workers ttaade 
jobs so she does not have to perform tile heavier v;o];k. She 
said her prior WOl'K CXperiuilCQ had ISeon in cnr.noiy work. 
Claimant indicated she continues to' wear a back brace and 
uses Excedrin tablets. .She said she continues to hcive back 
pain and to receive chiropractic treatments.

The Referee awarded claimajit aaditional co:::pens<'i tion 
equal to 80° for 251 unscheduled disability making the tota. 
unscheduled award 301.

BOARD ON DE NOVO REVIElv
The Board, a.fter de novo review, modifies, the Referee's 

order. The medical evidence indicates that claiimant had 
certain physical limitations prior to her beginning 'no.ir 
employment as a meat packer which made he]: unsuiced for this 
type of work.■ However, due to this incident and the residuals 
therefrom, claimiant has lost a portion of her w-age earning- 
capacity. Based on this decrease in w'age ea.rning capacity, 
tlie Board finds claimant is entitled ;:o ari awcard o.f com:

20 -o unschedu-1 eel disabi.li ty for
.n aca.it.ioi'. to 
for her injur

tion equal to G4° for
back injury. This is in lieu of and iiot : 
previous awards of unscheduled disability 
July 29, 1976.

ORDER

The Referee's order, dated August 27, 1979, is modified.

Claimant is hereby ga.'anted an award of cGmpens^^tlon 
equal to 64° for 20% unscheduled disability ."o.i: rjgj,* bfiCK
injury. This is in lieu of any previous awards for unscheduled 
disability for this injury.

The remainder of the Referee's order is affirmed.

#

m
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WCB_ CASE NO. 78-9059
CARL A.' JACKSON, CLAIMANT 
Anderson, Fulton, Lavis & VanTheil, 

Claimant.'s Attys.
SAIF, Legal Services, Defense Atty. 
Request for Reyiew by the SAIF'

ISSUE ON, REVIEW

March 20, 1980

The State Accidenr. Insurance Fund -{FiinG)- sguj 
rOYi*?W of the Referee' s order .v/hich sot aside its

;ks Board 
denial oi-

claimant's claim for an occupational -disease ana rert’dhdQll it 
to the Fund for acceptance and payment benefits under che 
Workers' Compensation Law. I’he Fund cor.tends the ciaint-was • 
not timely filed and if it v/as claimant has not proven, hi's 
claim .is compensable. • . •

FACTS ■ '

Claimant',, a 25-yea.r-old. timber f.-jller, contends tnaf ;• n 
March 1977 while .workincj for .triis enipioyer, the area next to 
his worksite was sprayed with the herbicide 2 , 4,5 ,.T which 
contains dioxin. . Claimant ;contends- his exposure to tr.e 
herbicide resulted-in liver damage. On May 17, 1977- he 
filed his claim for this condition.

Oil Novemlaer 8, 1978,.'the Fund denied h.is claim. The 
denial- letter .set forth, as‘ the basis for the denial,' the 
untimeliness of the claim filing w'hich, the fund conte:Vded,' 
prejudiced it.

At the hearing, claimant testified the herbicide v.^as 
sprayed within 50-100. yards of where., he was working. He 
recalled smelling the spray Oiid thoucjht he may;havo ^'jotten 
some on his, skin. Claimant said he began not to feci well 
after- this spraying incident. ,

■ • ■ In May or June 1977, clai:iK.'nt went to Dr.- Albert .-tguirre, 
-a naturopathic physician.' Dr. .Aguirre diagnosed hepatic 
.cellular 'damage and-..advised claimant the condi'tioh'was life- 
threatening" . Clairriant testified that sometime in June,
July, or .August 1977, Dr. Aguirre told him that claimant's 
condition was almost certainly caused by the dioxin. Claimant 
said he initially tried to bring some sort of action against 
the party responsible for the spraying, but eventually "-just 
dropped it". • '

In February and June -1979, Dr.- Aguirre diagnosed hepato
cellular damage which he concluded was caused by the c.^oxin.
He opined that the hepatocellular damage correlated v/rth the 
dioxin spraying done in the area in which claimant was 
■working. ■ - , . .
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The Referee 'found the ‘'claimant’ had tiniiiiy filed h j.s 
claim. The Referee noted claimant had been.disabled in June 
1977 and advised by Dr. Aguirre that the spray causdc his 

■ conditxon. Hov/i^ygy^ ithG AQfQrQO ffilihcl claimant had not o'een 
advised by his doctor that this was an occupational' disease 
or that it arose out of his employment. 'J'he hoi'erec concluded 
.claimant did not have the kind of knowledge which would lead 
a reasonable prudent person to know he suffered from :.n 
occupational disease so as to begin tlie runninci of the 
statute of limitation. I’herefore, the claim v/as not barred.
The Referee further found claimant had proven by the preponde::- 
ance of the evidence he had an occupationa-1 disease and 
remanded the claim, to the Fund.

m

BOARD ON DE NOVO REVIE',v

i ■

The Board, afte.r de novo reviev/, reverses the Referee 
der. The Board does not find that claimant timely filed 

his- claim. OKS 656.807 provides:
o

be
. . all occupational disease claims shall

void unless a cl^iim is filed . . . wichin
oecomes180 days from the date the c-laimiar* 

diSclblecl or ie infOlRfScl by a physician he is 
suffering L.rom an occupational disease which
ever is later".

There is no question that cl.aiiaant became disa'oled in viune 
19.77 and was advised by Dr. Aguirre in June, ululy or Ai.igust 
1977 that his condition was the result of exposure to dioxi-n

Claimant knew from his treating physician tha.t the dioxin 
from ,the spraying was the cause of his illness. He knesw it 
-.occurred while he was working for this employer. Clai.mant, 
attempted to take steps against the party responsible for 
the sp.raying. The Board finds that based on the facts- in 
this case. claim.ant' s claim was not tiir.-e.ly filed -and is 
barred.

' . The Board iiidicates for the record that i.. - 
were'not barred, it would find claimant had ’prove 
pensable occupational disease. '

tne c.iaim 
n a com-

ORDER'

The Referee's order, dated July 20, 1979-,. is reversed.

f The denial of the State Accident Insurance' Fund, . dated 
November 8 , .1978-, is affi.nned.
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# tWCB cQA^E tNO. 779--t9^;4 ?March' i;20,, -llf-iSP

• iBjtlrL lE. olQNE.S,, cCEM^N^T ... ' , •. '''..•
I^ichard_s.qn,, fMjarphy £& ^Neilson^, ‘ . • .

cQlal-.mant'Vs/A1:-ty^s..
]Jt.eg.aG. tSer-y^ices^, LPe_fens_e /At^y.. '

cQ.rdejr * ' ...

■ (.QP /AyyP-Sj; 229^, 1^19‘/7;9^, cCilal-iTianj: ^r_oq;aest_e_d ij-lQqr'd trcvLi_ew ^of 
tt|le iiqe;4(apejE)''£.s'(jardj2_r,,. ■c,da:t_ed/A^ 22^8,’^ cQP 2SpP.P.e;:n.^i2r i6^,
ll9/7;9^, tt'Pp iStaj-js .rAjrjqidj^nP iI:P^sjiranc_e il'vun^d '((.I'lundO tiUile.d tP ‘

. ccrqs_S”xr_e^ues_t ri2.s.yi:PK*

'j.Th_e EBqajpd^, ,^on ,22j3,, ll[9.:8.0,, iPPPLPliye_d .p ccppy cP--^
llej*te:r f^rom ccl^^i-ma-nt‘^aittpr-ney rre.pu_ej5.tri:ng'vvii^'hj^^^ cp.:: .qhijs 
]-re,qu_e_sjz: xfp^r ireyi.iew ybejqapise <_cJ-:^i'iTi.anJ: i-had £app|liie_d ftpp-' ^ancl }-ha_d 
ire}:ei-ye_d ^a iluiap cad.ya-n_ce jP,ay.ment'. 7]:h_e (q-2’i-;gi-n_a'l (Of iP-his
2ljB_tte;r vwa_s isenb tPP tphe ^-Wprke^rs'’ cQp.n}PPinsypii<)n rP_eppiy-trTqen^t. ' ■ 
cCLai-mant-'cS ^abpbr'ne.y,, cQP ];Feb_r;aa..i'y ilp^, l.'9i8_0,, i.ad;^i;S_ed t^die LSpai'd 
rcLai-manb vW_iish_ed tbp'vyLitt'bpypiw ]hiis iP_pgu_e_s_t. ipor arevyiey.-

■ '■ (On TF^ebjPU_aj:y 22,0^, ib9;.8.0^,'.tt-he L3o,and ^-an coydiey vV{bi'Cb
cdiismbspbd tphe ir_e_quest fpojt: iJieyi:ew\a-nd TrepjPtjad ttp_ab i^he lEepe-iyee’‘cS 
cP.b:de_r tbe.carae .

■jThe [BpajPd rP-P^"^ rk?-S tp_een <xipyiis_e_d • tPhap cciaii-mant ^has jnpt 
trecpl-yed }lump £.sqm jppy.men.p. 'iT'he:i'_e2f:oa?e,,. cPrbaLirmaiyt pyequesPs tPnP
LE_pa;rd ?PXPP-PP.^ tt.o .tPPjvyiew tthibs rDiatdper.. "ffh_e rFjjnd -gpl-ns' ii-n • •
jr_e^ue_s_t,. iTherejfp.re^, tphe iBp.axb csejis ^apjddja pnpl 
.rP.aughb iiyts cQ.pder,, cpate..d rFieb^ruary '20^, ib^-Sp^r ^anb inel-nptPP^Jls
I'bobh-iAP-b tP'PS lFiun_d''cS irequest t^jpr ireyPew. 'iT-hj? LB_P^2::d

’vwpilll jprp_c_e_ed tbP iP.pylpW Lthip (;^cas_e,. ' . ; . ’
■ lIT yiS cQIlPERED. ' ., ,, '

••^WCB cQASE tNO. . 77^8--.,4/76:5 ., , .!'M_ar;.ch 22.0,, ll^-PSO

JJAME_S jJ.. qJONES,, cQE'Ad'I^NT
;Acke_rman £.& LPeW_enb_e:r,, (Gliai-mant'^s /Atty^s,.
'i>LQPP_Sy lEapO’y iKdlpli-Py V^pltf LSniitt-h,,

■ iE.iTipJ-py„e_r-'«.s /Ajaty^s^. 
lRequ_esJ: tfp.r j'Reyijlew }by (Cilayimant'

flSSUE'ON -.REVIEW

. ' .Cjl-airnant rse,ek-s ycexipV-^ Lby tPPP Lboan-d (Pf tbkpb fPPPP.kPP fp*^ 
tthe .Re.bP.pee’cS cpr.der vwhlpb ca_filLl2?nipd [lyielid 2Spxr;/igqe_S'rpj-:qi;Siip)n''cS 
ino-tic.e (p^f 'npn-p:Gb_PP:P;ai-l [fp-r \,vpg:_a>iipn-al ^appj.p_tan;.ce lanpl 
;-aftPi:;r,med \the LDete.::nri_inab.ipn cQ.i^bpp'bs cpwarid rgpr lunsjahedjjbeb.. 
^dyisphyliiTty.. i .

‘ -18,9,4-- . ■ .



FACTS #

. :1 ♦i i

Claimant, now 40 years of; age, was employee as a core 
feeder for Treplex, Inc. and on March 3 , 19 7 7 he lost his 
balance and fell on his left arm.

Claimant was initially examined by Dr- Denson wno found 
claimant's left wrist swollen and, .diagnosed radiculoneuritis 
related more to his work of feeding core. Subsequently, Dr.. 
Benson diagnosed acute sprain of claimant's left wrist and 
arm.

In April 1977 Dr. Lundsgaard found'full Cl ilCCK
I!\6ti6h' and shoulders and on Ji^r^e 1 , 1977 released clai;:iani: . 
for work. In May 1977 claimant underwent EMC studies which 
revealed a mild cai'pal tunnel syndrome.

Claimant' returned to work and by June 8 ceported that 
within a few hours of v/orking his fingers were numb and 
tinglingu Dr. Lundsgaard felt claimant's symptoms were 
aggrav£ited by his work. Surgery was recommended and ti'ien 
cancelled as the doctor felt the symp-foms were not signifi
cant enough to warrant the surgery.

■Cl

if

i:t)'

In October .1977 , claimant ;:ad a repeat • EMC which showed 
that the carpal tunnel syndrome had persisted and actually 
cha.nged on motor conduction studies and surgery was once • 
again recommended.

On October 31 , 19 77., Dr. Lundsgaard performed the 
carpal tunnel release surge.ry and on 'DeceiriiDer 12 , 19 7 7 he. 
•released claimant for work not requiring lifting over 25 
pounds and no prolonged twisting of the wrist for one week.

In February 197 8, Dr. Firanklin reported claimant 'was 
examined for increasing neck and left arm symptoms. The 
examination was essentially normal except for muscle spasms.

• On February 27, 1978 no neurological deficit v;as found, but 
electroruvographic . studies showed some evidence of .reinnervation 
potentials C8-T1 of inverted nvuscles. The doctor felt-claim
ant had had a mild brachial plexis injury at the time of his 
'fall, how healed, but causing on-going muscle spasms and pain..

On Ma,rch 31 , 1978 Dr. Franklin found claimant, w-:is med
ically stationciry and he recommended vocationa j. ' rehabi 1 i tat ion . 
The doctor felt claimant certainly could not tolerate mill 
work any longer. . . ' '

On March 29, 1978 Field Services Division issued i.us 
notice of non-referral on tiie grounds that c.laimant lia.,1 a 
high school education and could physically return to work 
within his capabilities.

m
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On April 13/ 19.78 clairaan-\:'s a£toTney; rcqucstec recon
sideration’ of this non-referral-/-’'" Or. May' 9 , ‘1978 Field' Ser
vices again denied •referfal'but oifered claimant job re
entry assistance. ■ • • ‘ '■

• Dr. Franklin repo'r-ted‘bn May .1978 that claimant's 
.primary on~cjoing clisabil ity' vras related- to his co-mplaints. 
of pain which were documented-by , the elcctrornybg.raphic 
studies'. Claim.ant should embark on a' job not requiri.n.'j a' 
lor.of lifting’Or severe hyper.'.ibduction of the left upper 
extremity. Dr. Franklin indicated that that 'because claim
ant's symptoms were subjective he could.not give, specific 
degrees of impairment.

•On Juno 19 , 1973, the Determination Order, granted’ ' 
claimant an award of 32° for 101 unscheduled disabiliry, to 
his neck and’left shouldo.r.

Claimant was referred to the Rehabilitation Job Devel
opers .on May 26 ,. 1978. and they .reported that claimant had 
many in terests• for jobs. He did have only an. eighrh grade 
education. Claimant called them on June 19, 197 
formed them that he had returned to the mill.

anc in-

On-July 2 7-, . 197 8.,..Dr., Franklin report 
been doing well’ until he returned .to, work 
diately he noticed neck pain and nunbness 
On August 15,’197 8, „Dr. . Franklin repeated, 
tion’ studies which revealed,, left median di 
was normal but left sensor^y distal latency 
were slo'wed an.d palm ’to wris.t' was even rnor 
finger to wrist latency. The clinical di’a 
rent carpal tunnel syndrome probably occur 
claimant's return to mill work.'- Dr.. Frank 
for work not involving repetitive manual u 
wris t.

ed claimant had .’ ■ 
and’/ almost iiame- 
of his hands.' 
the nerve conduc- 
stal'motor latency 
and conduefion- 

e abnormal ■ than, 
gnosis was recur
ring because of . 
lin u.rged ’retraining 
se .of claimant's

Dr. Franklin wrote the carrier on September 6, 1978 
that claimant will continue to have symiptonis as long as he 
works in the mill or does manual labor and that putting a 
percentage av/ard on his disability had nothing to do whatever 
with whether claimant could v/ork in that sore of employment 
at all. In that sense, the doctor repo.rted, claimant was 
100% disabled as that v/ork makes the carpal tunnel syr.drome 
worse. . .

Claimant quit the n.ill on July 12, 1973.
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_,Ci4.inian,t was examined .by. .Cr,., Stainsby on October 23, .;.978 
with^ his ch'i'ef. ^complaints'.being, ,in tqriui ttent T.umbnoss or. both 
hands , muscle spasms of. .his neck , headaches -and, tUHilC]'
synclroniQ. ' 'Di*. Rt ainsby .;:ound no evidence of carpal Ln.:nnel • . 
syndrome■left or right, but claimant did have mild sprain of 
the cervical area..and of the left shoulder. Claimant also 
had some numbness 'ancl pa resphesia^ of therulnar distribution 
of both hands, which .he -felt, v/as not_ unv;sual -with a sprained 
neck., Claimant ’ s,'condition, was felt fco. be medicall.y stationary 
with 'permanent impairment to.drhe neck and left shoulder rated 
as minimal and permanent impairment from- carpal tunnel syn
drome, which was also, mir.imal. •

After reading Dr. Stainsby's report, Dr. franklin indicated 
on December 26., 1978 that claimant- did have objective findings 
of carpal tunnel- syndrome and Dr. Str.insby had had no nerve-.• 
conduction ’ tests to rely on. Claiman.t n-eeded vocational 
rehabilitation into more sedentary v;ork.

Claimant -tes ti f ied - a t th*.: hearing-.that he has’ an 8th-‘- 
grade'education-with, his entiro-v/qrk history-being in' the 
wood products industry. _

At the time of the hearing for some reason t'nis claim 
v/as still open and..the parties 'agreed that- time _.loss-should 
have-been suspended' on October '23-., 1978.; •. ” '• ‘f

--.-The Referee found that, in . his''opinion claiman t was 
capable .o f • returning • to mill.v/ork and he’ af firmed the •
Determination -Order’s award of unscheduled disabij.ify. ’ • •
Howeve-r, the Referee • found that claimant had a loss of- • 
function to his left arm;and granted him lOi' ].oss ’of that • '■
extremity.and allowed the carrier‘an cffset against'any- 
overpayment; he. also -.affirmed the .Field Services Divusioh-'s 
notice of .non-referral

m
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The Board, on de novo review, wouicl''modi the Referee's 
order.. The award granted by the Referee for loss' function of 
claimant's left arm. is affirmed. • it was'agreed 'at .the ..hearing 
that claimant's compensation ' for tem'po’r ary ' total .'disabilT ty 
.should have been terminated-on October'2 3 19 7 8 ,. and at- that
point the claim should have beeh.submitted to the Evaluation ' 
Division for .closure. Hov/eyer, the .Board finds that in’ this 
case all the evidence necessary to dispose of: all issues' was 
before the' Referee and is now before the Board.' .The Board'- 
sees no useful purpose in submitting the claim, to Evaluation ' 
for closure .under ORS 6 56.26 8 . The Board finds claiman.f 
wasmedically stationary on October 23, 1978 and hi's impair-.-, 
ment precludes him from certain occupations for which he is 
otherwise-trained. Based on these findings and■considered 
together with claimant's age,, his 8th grade- education'and his 
physical limitations,the Board finds claimant is entitled 
to an award of 80° for 25% unscheduled neck and left shoulder 
disability. We also strongly urge Field Services toassist 
this claimant in job- placement. - • , ••• ’ .

ORDER ' ■ ' ' '

The .Referee's order, dated March 6, 1979, is hereby 
modified.

Claimant is entitled to an award of 80° for 25% unscheduled
• disability, for his loss . of wage earning capacity. This award-, 
is in lieu of .any previous awards he has been granted for' his

• unscheduled disability. , • .

■ The remainder, of the Referee's order is affirmed. ’ ■ '

BOARD. ON*; PE-NOVO' REVIEW :

Claimant's attorney is hereby .granted as a . reasonable, 
attorney's fee for his,, services at Board -review a sum equal 
to 25%, of the increased compensation granted by' this order, 
payable out of said compensation .as paid, -not to exceed 
$3,000.
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WCB CASE NO. 79-3401
ALBERT E. LIVELY, CLAIMANT 
Pbzzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Reviev; by' the SAIF

March 20, 1980 #

• Reviewed by Board Meinbers Wilson and McCalliste.r.

ISSUE ON REVIEW , . ' '

The State Accident -Insurance.-rund' (Fund) seeks Board; 
review of the Referee's order which set aside its denial of 
claimant's, claim for a lung condition and remanded the claim 
to it for acceptance and awarded claimant's•attorney a fee. 
The Fund contends this was in error. • '

FACTS

Claimant, a 59-year-old sawyer, filed'a -claim on June" 
15, 1978 alleging that the dust at his work -caused him to 
experience difficulty'with his lungs. He indicated h:.s 'v/ork' ' 
station exposed him to a great deal of fine sawdust. I f he 
took a few days off from work, his condition improved, but 
when-he returned his condition worsened. ’

Dr. C. Boots,' D. 0. , diagnosed intrinsic pulmonary 
asthma and probable reactive airway disease. He felt rhis 
.condition was very likely related to ciainiant,'s work.

In September 1978, Dr. Michael Slaughter, allervjy-' 
specialist, reported claimant had experienced shortness of 
breath for the past 2-3.years on exeruion, particularly 
while■ hunting. In May, pulmonary function tests had x'evealed 
decreased dynamic flow rates. Claimant had been a non- 
smoker for 11 years. Dr. Slaughter diagnosed reactive
airway disease with bronchitic component and apparent changes 
on pulmonary function studies and emerging chronic bronchitis 
Claimant had no history o I: prior respiratory problems or 
allergies. Claimant wished to continue to work for ,his 
employer and Dr.'Slaughter encouraged claimant to wear a 
mask at work and gcive him medication.

The employer subsequently provided claimant with a 
respirator v/hich claimant wore. He was s.till employee: wit . 
this employer at the time of -the hearing'.

m
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In January19,79 , .,D.r.-. John Tuhy, based only on.tlie h'- 
medical reports and- air samplinq tests, .opined he did not ' ’ 
^-see .any evidence • that • the work exposure was’ the primary ’-, 
cause., O;' .claimant'‘s reactive airway.' disease nor-was if-'.’- 
likely- that 'sawdust .exposure had adversely a.ffccted the 
course of the. claimant's disease and "COPD”. He felt claim-- 
ant's history .indicatec! claimant had .teW^6'!?5GHdOQrbdtiOIl ■ 
oi ..symptoms .of the, disease', .but felt it'v/ould be speculative 
to contend that;the .work exposure resulted in a permanent" 
af feet. . - • , . •

On F.ebuary 22, 1979 , the Fund denied this claim;.- - •

- -On;’July 6, 1979, Dr 
exposure 'to. siqnificant 
over the past several ye 
present asthmatic bronch 
He felt "... one cann 
smoke, dust and irritant, 
.caused ^his problem since 
this environment for yea 
.development of this cone 
. . Mr. Lively was not.
the job -and it is possib 
would not have developed 
this environmen t".

S la ucht'er .opined claimant's continued 
concentrations of airborne, irritants
ars had clearly contributed .to his 
itis arid reactive airway disc'ase. 
ot say without reservation that the ■' 
s he is exposed to have- actually- 
many people are able to woek in 

rs without any difficulty. The 
ition implies some preciisposi tion . 
aware of this ..potential when he took 
le that his asthmatic bronchitis
i.f it had not been lor his wo.rk in

Company',
-The Referee, citinq the case of Hutcheson v., Wcvc-rhaeuser 

Or P2d {Novenfijer 6, T9 79 ),
found the claim compensable and set aside the Fund's denial..

BOARD ON DE' NOVO REVIEVJ ' . . ' . ,

The Board, after de novo'review, affirms the Referee's, 
order. The Referee correctly' citecT the Hutcheson case in ' . 
which the Supreme Court held: . '

"If the 'mill conditions' caused temporary exacer
bation of his■preexistihq chronic obstructive ' 
pulmonary disease, sinusitis and bronchitis ,so as 
toarequife medical services that- would not have 
otherwise been--necessary oi-' if that’exacerbation 
resulted in even tempora.ry disability, this 

F-' claim is ■ compensable. •
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Dr.,'Slaughter's opinion, which the Board finds .more persuasive,
■ further supports the Referee's decision. The Board,, however, 
is unable to reconcile the Supreme Court' s - holding,' in ■ Hutcheson 
with the Court's holdings, in the Weller -v. Union CarbideT^
288 Or 27, ___u_‘^2d .__'___ (1979), Stupfel v. Edward Hines.'.' ' '

'Lumber Company/ 288 Or 34,P2d ____________(1979) ,-and
.Gibson v. SAIF, 288 Or 45,P2d 7 (1979)'. The"
Court in. the Gibson case held tha-t "Since the. work activity 
did not cause any change in .the ugde].*lying' dise'ase, V.th'e. • ‘ .

• claim■ for medical • services required to- treat symptoms^'and. ^ 
for any claimed disability by reason of those symptoms .• is ■ h- . ’ • 
;not compensable". ; ^ gi'

;■ ' The Board, applying-the rationale of the Hutcheson‘'case : '
to the facts in this.case, finds the claim.compensable and - 
affirms the. Referee's order. •

ORDER ■ ' ■ ■ g ,/■
• The Referee' s order, dated November- 27, 1979 ,.’is" affirmed.

Claimant's attorney is hereby granted a reasonable. •
attorney's fee for his services in connection with this:
Board review in the amount’ of $250, payable by . the Fund.'

m

WCB CASE NO 79-656 March 20, 1980
GERALD MORGAN, CLAIMANT ■ ;
bean M,'Phillips,' Claimant's Atty.
Lang, Klein, Wolf, Smith, Griffith'

& Hallmark, Employer's Attys.
Request for Review by Claimant • ■■'

• . • Reviewed by Board Members Wilson and McCaUlster. •• '_
■■ Claimant seeks Board review of the' Ref eree'■s order-'• • 

which’ reversed the carrier's denial and remanded'‘the, • 
claim to it for acceptance of responsibility-of benefits • ■
for the period of time from the date in early' 1978, when 'claimant 
comimenced night shift employment, to December 19 , .1978'. • • .
Claimant contends h'is claim should be ’determined'-to be,

■ completely compensable.

' The Board, after de novo review, affirms . and .adc.ucs the • ■ - 
Opinion .and Order of the Referee, ' a copy of .which- is attached _ 
hereto and, by this reference, is made a part hereof.
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The cases 
Hines Lumber

and Sv,'..;pfe,l v. r.dv;ard

•Supreme Court39 ,_ __  P2d I
Court also, ruled on
288 dr 45, __ !_'-P2d

288 '

Welle.r v. Union Garble 
Col cited by the Referee were reviewed by

.(1979)[288.Or 27,

Co. Or 51,

the
P2d .,____.. (1979) and' 238 Or

(.1979-)-]. Additionally, the Suprerie '
Ihe, same issue in. the- cases of Gib:-;on v. SAIF
_ ^___ (1979)' and Hutcheson v. dyeyerhaeuser

. P2d (19 79 )•... The Court in deller
(supra. ) held a| claimant in order,.to prevail' had' to pr-.)ve-by 
the preponderance of rhe evidence • that "(1) his work <::ctivity 
-and conditions (2) caused a. worsening of his underlying ^ 
disease (3) -resulting in an increase in his pain (4) -to 'the 
extent it produces disability or requires medical services". 
‘Futher, the Cou.rt stated that "if a temporary worsening of 
the underlying disease requires medical services or results 
in temporary disability, that is .-compensable" . The.ro is-no 
requirement that the underlying condition need be'permanently 
worsened in order for the claim, to be compensnple.; ' i r rheso - • 
four -tests are i:iet, the claim is compensable. There ^^vC'.:e, 
.based on the cape law' and facts in this.case, the' Board 
‘affirms and adopts the Referee's Opinion and Order.

I ORDEi'; . - , .
. ■ I ; • ' • •

The order of the Referee, dated April- 24, 1979/.is 
affirmed. . ! . • • . . -

9

WCB CASE NO. 
WCB CASE NO.

79-1365
79-1341

March 20, I960

JOHN L. MOTTA &
LYLE S. FORD, CLAIMANT"S 
Elden M. Rosenthal,. Claimant's Atty. 
SAIF, Legal SerjVices, Defense Atty.' 
Request- for Review by the SAIF

Reviewed by Board Members ..Wilson and McCallistcr.

ISSUE ON REVIEW '

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order and supplemental order which, 
found the two claimants were both employees of Roth Construc
tion the day they.were injured; remanded their .claim.s.to the 
Fund for acceptance and p'ayraent of compensation;. ass<..'.ssed 
penalties- and an attorney . fee established a .wee.kly , wage of 
•$240 and-'awa'r'ded-additional attorney fees'.' The Fund contends 
this was ■ in error.' • ■ ' . ' '' •
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FACTS' • ,

In May 1978', ■ John L. Motta, a 27-year-old carpenter,'"' 
had received-an eye injury- on another job. his. doctor ' 
suggested he return to some kind of work, even without pay 
to see how his balance was and if he could be released for 
'work. ,■ Mr.Motta approached' Mr. Lyle S. Ford, who allowed 
Mr. Motta, to work with him to find out what he could'do.
:Mr.- Motta was not'paid for. his work. lie had been'with Mr. ■ 
Ford for six days and was receiving compensation for- temporary
Wtal disability from hie ay? injury at the time of this 
injury.

' • •. Lyle S. Ford, a 30-year-old carpenter; 'had^ a • con tract
with a builder, Mr. Ken Brandon, to frame houses. ' "it" is ■• •• 
conceded., Ford',s relationship to Brandon was that 'of an ; 
independent contractor.

#

'The employees of Tim Roth Construction. (Roth) were 
building a. house' across the street from the house on which 
Motta was., working with Ford. ' It was a customary- praccice in 
the trade''for contracto.rs working close in an- area to-..;'
.assist one another•raise- pre-constructed walls, (framing) 
into, place. ' On September 20, 1978, Motta-'and Ford had 
assisted the Roth's lift a wall. Both' Motta' and Ford and an^ ; 
employ'e'e 'of 'Roth' were injured when- the wall- they were, t-rying '. 
to-'-lift fell on 'them. Claimants were taken by ambulance .to■' 
'.the - hospital where they were later, visited by a Roth .foreman, 
■'Mr. Colby. _ . '

Mr. Ford's injury was diagnosed as a "compression - 
fracture Lr5". Mr. Motta ' s-in j ury was diagnosed as -a "compres
sion of the anterior aspect of the 7, 8, and 9,',thoracic '- 
vertebra and possible compression of the .anterior' aspec.t; of ' 
the.6th and 10th thoracic vertebra".

-’ On November 28, 1978 the attorney for both cla-imants 
sent accident reports ,(WCD Forms 801) .to Roth'.- Roth.'s - 
'workers' compensation insurance coverage .was . provided ..by the 
Fund.

On April 17 , 1979 'the Fund denied the'. Ford and''Motta 
claims. - The basis of its denial was that at the ■ t'ime. of- 
their injuries'the claimants .were not. employees of Roth. '-

The testimony at the hearing. indicated- a customary - 
practice in the building trade of a contractor working on a 
project in close proximity to other contractor's -working-in 
the area to assist one.another, at least, the testimony, 
indicates' -this practice is not unusual. There is no.pay 
given to those assisting. Those, who assist are- under the 
control 'and guidance of those who requested- the assistance.

Roth testified'he had received the notices of claim . 
from J:he two claimants on November 21, 1978. • - ■

......... -903- -
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, 'Oh' June 27/‘1979 the Referee eiitered his Opinion and 
Order. The Referee found (1) at the time the injuries occurred 
the claimants were employees of Roth; ’.(2 )'. the • Fund had., 
unreasonably delayed acceptance or 'denial 'of the claims and - 
assessed penalties and attorney's fees; (3) the' Fund had 
failed to- pay the first installment of compensation timely 
and had failed to continue payment until the'claims were 
denied, and penalties and attorney's fees 'were' asse'ssod.

- .On July -101979 the Fund raoved for Tecohsideration.
. •• A further-1hearincj v/as held on July 12, 197.9 to consider 

the Fund's motion for reconsideration, the claiiTiahts'' .temporary 
total disability rate and penalties and attorney-'s fees.
The -Referee found (1) the claimants' were, full time .workers 
at: a wage each |-of $6.00 per hour times-' 40 ho'urs' for a weekly 
wage of' $240 for the purposes of temporary total disability;.. 
(2.)' awarded additional attorney''s' fees;, and (3) denied the ' 
Fund'S' motion for reconsideration and reinstated the.Opinion- 
and Order of June 2 7, 19 79 ., - '

BOARD ON DE NOVO REVIEW
..The Board'i '-after’ de novo review, reverses the Referee's : 

orders'. . The Board finds (1) For'd was an'independent contractor 
providing services to Mr.' Brandon; (2) Ford'was-not an 
•employee of Roth; • (3) Motta was not ‘an' cmiployee of Ford nor . 
was'he an employee of Roth.

^Both claimants were not paid and did not expected to be 
paid for the assistance they provided Roth's employees.
Neither claimant had any 
volunteers/ invited onto 
was under any obligation 
assist Roth and Roth had- 
do so.

•ORDER'. -

standing as to Roth except as 
the Roth work site,- Neither claimant 
to go onto t'ne Roth work site, to ' 
no power or right to con'ipel them to

The Referee's -orders, dated June 27, 1979, as supplemented 
by an order, dWted July 11, 1979 , are reversed. - ' '

i , • ..
The denialls' of the State Accident Insurance Fund,'- dated 

April 17, 1979t, are affirmed.
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jay'j. prettyman, claimant
SAIF, Legal Services, Defense Atty.
Own Motion’ Order . , " ’ -

SAIFCLAIM.no. A894787 March 20, 1980

• ■ In early January 1980 , claimant requested the Board exer
cise its own motion jurisdiction to reopen his claim for 
his Octoberll, 1961 injury to his right knee. . This claim 
was last-closed on November 5, 1965. Claimant had also filed, 
a 'claim for an April 22 , 1979 injury to the right knee,'which • 
•was accepted by Liberty Mutual Insurance Company (hereinafter 
[referred to as Liberty) . However, on January- 22 , 19 80-, Lib- 
.erty denied claimant's claim.

On'February 4 , 1980 , Dr, Robert Manley reported- claimant', 
had a work related injury involving his. right knee' which 
has- resulted in chronic degeneration. Claimant had had a 
meniscectomy ahd then later a total knee replacement. ;Dr. 
Manley, felt claimant's continuing problem was "work .related 
and a result of his injury in 1965. ' - • ■

: ■- On March 13, i960 , the State Accident ■ Insurance 'Fund
(hereinafter referred to as the Fund) , advised the Board- it 
opposed the reopening of claimant's claim under the Board's 
own motion jurisdiction on the grounds that claimant had 
suffered-a new injury to his knee subsequent to the last 
claim closure. . ■ . -

Claimant advised the Board he has serious'financial prob- 
iems. He indicated he has been unable to work since- November 
•rs , 1979. Further, claimant, advised the Board he in’ter.ds - to ' 
appeal the denial issued by Liberty. . - , ' •

The' Board,- after, reviewing this case, finds it v/ould be'in 
the best interest‘of the parties if it remand.-;, -chis cas'e to 
the Hearings Division. An expedited hearing shall be- held to 
determine if claimant's cur.renc condition is related,'to' his - , 
1961 injury, and has v/orsened since his last award of ar.ram;ie-- 
itien t !of ■ compensation for that injury cr if it is due-‘to' a

new injury. If and’when claimant requests a'hearing-on-.' ' '-
.Liberty' s. denial of his claim, that hearing should be con-- -: • 
•’solidated with this' hearing. 'upon the conclusion of - the ■ 
hearing., the Referee shall .cause a transcript of . the pro-- 
ceedings, together with additional evidence presented at' . o .. 
the- hearing, 'to be prepared and forwarded., along with the. Ref-, 
efee's recommendation to-the Board.

%

#

. -905-



JAMES L. VAN SICKLE, CLAIMANT ‘ ' ' . ' '
Sid Brockley, Claimant's Atty. ■:
SAIF, Legal Services, .Defense Atty. ' ’■ ’ '•
Request for,Review by Claimant
' ' IReviewed by Board Merbers Wilson and McCaJ.lis'ter.

ISSUE ON REVIEW] ■ ,

jWCB CASE’NO. 78-9268 ■ March 20, 1980

, Claimant sleeks Board review of rhe Referee's order '- 
which granted him an increased award of compensation for i 
total of 224'° for 70% unscheduled disability for his'back 
injury., Claimant . contends he is permanently . and totally, 
disabled. !

FACTS

■Claimant, ‘a 36-year-old miill workersustained a compensa
ble in jury ■ on'.:^une ■ 2 , 1975 ; while pulling lumber- off the' ' 
green chain, he tv/isted his ‘low back. -Dr. Miller''examined 
him the foilowilng day and diagnosed a lumbosacral strain.

u 11 d e r g o i n q treatment by 
dated' 7\ugust 22, 19 75 , . cjranted

• • After
Order, datoa /iu'-j 
for- temporary disability only.

Dr. Miller, a Determination, 
laimant -compensation ' "

■On September 19-, 1975 claimant reinjured his back and 
Dr. Miller stated than this, was an aggravation of his- earlier 

. in jury._ . On September 23, 1975, Dr. Edward'. Heusch recommended 
bed resttraction and modication with the possibility of 
exercises.’ Hejfelt the claimant would be off work'for' 2 to 
3 months. Claimant was hospitalized for,one week in late
September 1975 
Miller and Dr.

for further treatment and evaluation by Dr. 
Heusch. On October 18, 1975 Dr-. Miller" indicated 

claimant- had not worked since September 19 , 1975 and v/ould 
probably need to be retrained or seek other employment.

On December 17,. 19-75 Dr. Heusch found claimant's condition 
was medically stationary and recommended vocational r'ohab'iliba
tion . , ! ‘ . "

m

A Second Determination Order, dated January. 19; 1976, 
granted claimant additional temporary total disability 
compensation and an .award equal to 48°' foi: 15%- unscheculed' 
disability for | his low back ;injury.

- ’ On March 4 , 1976 claimant underv/ent- a laminectomy' with 
•removal of a large herniated' L4-5 disc. • •

-906-.;



On June 4 , .1976 claimant saw D2:. V.'infred Clarke w.i.th 
complaints of back problems. He had the feelinq that he was 
."sort of separated in the middle of his low back" and his • 
tailbone was hurting him... In July 1976 , claimaiit un'cle^rwent'
■a decompressive laminectomy at L4-5 and L5-51, left, with 
spinal fusion. The diagnosis was unstable arthritic luml)Osacral 
junction. On November 16, 1976 Dr. Clarke indicated, claimant's 
fusion was coming along'well, although it was still necessary ' 
that he wear his support. He felt cltiimant was not yet a 
good candidate for rehabilitation as he needed to. avoid 
lifting and work of .any kind.

#

.Dr Clarke continued to monitor claimant's progress and 
in March 19-77 felt claimant.was ready for a vocational 
rehabilitation'evaluation'.

Claimant was examined at the Disability Prevention 
Center during June- and July 1977. Dr. ilolm, uhe medical 
examiner at the Center, concluded claimant's physical impair
ment was moderate to marked with psychologic factors which 
contributed to his vocational impairment. He felt claimant ^ 
could do light work and recommended rehabilitation.

On August '23 , 1977, Dr. Clarke indicated claimant was 
complaining of a lot .of pain in his back, and "giving way" of 
his left leg. The fusion was found to be solid. . Claimant 
was hospitalized in,August 1977 for a period of traction and 
physical therapy. On October 21, 1977 Dr. Clarke found ■ ■ 
claimant's•condition to be medically stationary- and stated 

.his, disability-was moderately severe. ' . .

A Third Dete.rmination Order, dated January 18, 1978, 
granted additional tempoary total disability compensation 
and-an awrd equal to 64° for 20% unscheduled disability for 
•claimant’s'low back injury. ■ ' - ■

Claimant continued to complain of a great deal of''pain 
•and spasm and a myelogram was done on March 28 , 197 3.- Dr. 
Clarke was uncertain how 'to pro,coed with claimant's treatment 
and- felt that his prognosis for return to woirk was- very •. . 
guarded. The doctor again found claimant's-condition'to be . 
stationery as of September 8, 1978 and felt the',only v;ay 
claimant could be gainfully employed v/as if he were retrained 
in some lighter occupation. , ‘ ,
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# Claimant was examined, by the Orthopaedic Cohsu.ltants on'. 
September 21, 1978 with complaints of-a crooked-back with a -, 
leaning to the] left and a^ prominent right-,hip. ' He-, com'plained 
of 'a continuous, dull aching in the - lumbosacral area which - '■ 
was increased with • activity -He complained ,of'.-a continuous' 
painhin the left lower, extremity. They found claimant's/.^. ^ 
condition was stationary .and he wpulci bo unable to return to 
his former occupation. They felt .he could ■ do ‘very light • 
physical or semi-sedentary work which did not require■lifting 
over*10 pounds'!’ pushing, pulling, bending or twisting. They 
.found the total loss of function was in the moderate range.

h Fourth Determination Order, dated Noverrt)er 9 , 19 7 8, • 
granted claimant an' additional award of -101 disability'for .a. •
to'tal award equal, to 
his ,'low'back injury.

14 for 45% unscheduled, disability.-for

■ Claimant'v;as evaluated by Mr. Richard King , " a„ rehabi.li ta- 
tion 'coordinator. . He felt claimant viewed himse'lf as hope^- '

• lessly disabled and, therefore, was. lurwilling to cooperate . 
with .any efforts to find him work.' j.^ased upon a motivation' ■ 
prgblemi,, no, identifiable interests,, a possible, alcohol .
problem, 'and', claimant' s unstable medical condition; Mr.' K-ing 
felt .a formal training, .program, w'ould be unrealistic.-- ' ‘ ■

'On March S,- 1979. Dr. Steven Hoff indicated claimant'-s '• 
complaints .were de.finitely consistent with his symptoms and 
both were' genuine., He-fclt, there .was very little that'. could 
be done .for, claimant- and claimant could- return to 'work only 
.if the job reqjdired no .lifting.. . , . ^ . . '-

'. A report, by Mr. ' King, dated .May 1, 1979, -indicated . ■ 
^claimant ’continued, -to lack motivation to be - trained .in . a job 
he could ,do. He saw himself as totally disabled with no hope 
of returning.to gainful.employment. Dr. Clarke indicated-to 
Mr. King that claimiaht was stationary and could'feturn to '• 
work’ that .did not require'repetitive • ben.ding , standing' and'. - 
li f tin.g • .over 2|s pounds.. , ' ' ,

On' June 19.,- 1979 , Dr. Clarke clarified some'of-Mr. 
King's, statemen-cs. indicating tf.at claimant could hot lift 5 
to, 10 pounds repetitively and he could lift 25 pounds;.only 
on occasion. He stated prolonged sitting,-was 'a problem and 
any- job requiring a lot of driving would not be feasibl'e'

At the hearing, claimant testified that he drives "to 
Woodburn to se'e his--mother - almost every, day. . He is able'-to 
.work 'in' his yalrd and’ take .care of his chickens. He goes on' 
fishing trir^s to Estacada occasionally, going about seven 
"times . in. ,197 8. '
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■ The Referee found claimant had a substantial disability- 
due to his industrial injury of June 2, 1975. She'also' 
found he had a moderately severe emotional disturbance that 
contributes,-to his-disability. Because claimant-was not 
motivated to ■ return to work,, the Referee found he was not 
permanently‘and totally disabled. Based upon claimant's'. . •; • 
.age-,' his intelligence, his-past work experience and his ' •
physical impairment, the Referee xjran^t;-;^!' g]:ainic3nt\cin flClditiOn 
award equal to 80® for a total award of- 22,4° for 70% unsched- . 
uled-disability for his low back 'injury. . ' . -/ '

BOARD ON DE NOVO REVIEW

The Board, after de novo review, agrees With the, findings 
and conclusion of the Referee. Claimant contends that" his 
disability should be considered under the provisions of, ORS• 
'656.206 prior to the'1575 amendment which made motivation an 
important ‘factor in such cases. ' The Board finds that' no 
doctor who saw claimant felt he was permanently and totally' 
disabled. They felt claimant would have to' return to. a, 
light .type of- employment and, therefore, would have. to. go - •
through a retraining program, but claimant could be employed 
at'.'a suitable and gainful occupation. Claimant's disability . 
.was'found to be in the' moderate to 'moderately s'evere range.
The testimony at the hearing indicates claimant .engages in 
•activities which would refute his contention that he is' 
permanently and totally disabled. ORS' 656.206(2) which was 
effective at the time of claimant's injury requires 
"unless the medical evidence of a workman's unscheduled 
physical impairment, coupled with other relevant factors, .' .
. establishes prima facie, the workman's permanent total 
disability status., he must also establish his willingness to 
seek gainful and suitable regular' employment." The Board

does hot. find the medical evidence and .other "relevant '’/, 
•factors", establish claimant is permanently and totally ^ 
disabled/ Claimant has failed to establish "his .willingness 
to seek gainful and suitable regular employment". The' . .'
Board, after thorough consideration of the evidence befo.re - ' 
it, together with claimant's age, education, traininc[, work • 
experience,, physical disability, and motivation, concludes 
that the Referee's award of 224 ° 'for 70% unscheduled .disability 
is’ correct and should be affirmed.

ORDER
The Referee's order, dated July 27, 1979, is affi'rmed.

m
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ELSIE _M, CASPER^ CLAIMANT 
Ringle & Herndon, Claimant's Attys. 
;Schwabe, Williamson, Wyatt, -Moore 

& Roberts, Employer's Attys.- : Request for Review by Employer ’ ‘
Cross-request by-Claimant

WCB CASE NO. 77-7786 March 21, 1980 -

ISSUE .ON REVIEV-
'he emolover and clairaant seek Bocird' 

v-as p-Referee's orderj v/hich found claimant 
totally disabled. The employer'contends th 
permanently -and cotally disabled. Claiman 
.permanently 'and totally disabled and that, 
entitled to a .fee for his ■ representation o 
level. I
■FACTS ■ ■ ■ j ‘ ■

r e ''/i e 
eriv..-:n 
at cl 
t o o n 
her a 
f h o r

v; o f
ently
aimar.'
tones
Itarn'

-3the
not
is

at tn-,.-

' •' : Claimant, a then 50-year-old nurse's aic.e-, sustuinec
compensable' iniury' to, her low back cn Febr;:;ary 24, Jh'-4 
.while lifting a patient. Claimant testified t-'.at she i:ad 
been a'housewife until 1967 and, had sot work-ed outside the', 
home. In-1967; shortly before her huseand's death, sne had 
worked as a wa.'itress and then l^ecame a nurse's aide., This^ 
injury was originally diagonsed as' an acute luirbosacrnl 
sprain-. Dr. Charles Hickman released, claimant for modified 
work on .April' 15, ,19 7-:.

■ , •'On .Noverrber 19 , 1974, Dr.. Edwin Robinson reported ■
c.laimant complained' of intermittent pain 'in the. low back 
•depending on her activities. .Claimant reported if..she 
attempted to lift too much she had pain amd some feeling, of 
spasm in her back and achiness in her legs. See .reported- 
that she '.was "caareful" "^/hen performing her activities .and' 
her complaints I v/ere nrnimal. He diagnosed a chronic 'lua'bar 
sprain and strain syndrome. -He felt s'ne had a mild loss-of

function -of the back and should avoid "serious st
her back' because she • ill., s h. O'.-/' o ci evidence
.objectively 
be closed. • •

Dr. Robinson felt that claimian
(A:.of symptd'i'e

I C J-ci.

-O
COU li

.The-' Determination Order, dated December 31, Vj 7 
awarded claimant teiiiporary total disability comoensation 
compensation eoual to '32" for 10 % 'unscheduXed ,disabi 1-rty'
injury to her low back. ' .

lo.
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' (
In Febru£iry 1975,- Dr. V/rnsiov; reported that clair:;ant

V-,had severe lir.i tation^; of ranee of-motion in, h.er bach muscle';?;;' 
due ' to-.spasms of the uaraspi.nal -muscles-. He rc ferrdv../claimant 
to Dr. Cook. Dr. Robert Cook found that claimant had a.- ’ 
recurrence of her low back pain with invo.lvement of the --left 
lower extremity. He prescribed physical /therapy ' and if,- she... 
did- net improve he -felt a myelo^/ram should ,be consiosred‘ '
Claimant. continued to work as a n.urse 
released for work in April 19 7^.. ' • .s arcie- ajfter ,Lc.

#

On March 3,, 1975,’Dr. Winslow opined -that, claiiman t 
should change jobs cUii.i engage, in some type of empl6y;ment • 
•Other, than nu.rse,*'s aide. He'indicated cl-aimant' had , been ' 
hospitalized, for traction from February 12 tirouch' Febru'a.ry 
'27, 1974. -He' felt the main difficulty with claimant.'s.‘v/ork., 
,as. a nurse's aide v/as the lifting tliat was .rvigui sed.

..On ’April 29 , 1975', claimant underwent a '..•yelogram. ..
This test was normal. Claimant was hospitalized^ after the,’^ 
myelogram for a severe headache and neck pain which 'vv:is • fel t. 
to be related -to-the m'yelograrr;.

In’May 19’75,^ Dr. Winslow reported that he "nad-' releasee' • . 
claimant: for regular v/ork on :-?arch 11., 1975 buf had t.';i-;en - 
her off work as of April 1, .1975 beca'-use of cont-inui..;-;.' ' 
difficulties with her back. .He felt her pr-ognosis for 
complete recovery from this injury was poor.if .she continued 
employment "as a nurse's aide. - . . - • .

, . On June 27, .1975 , Dr. Cook reportiid claimant was released
to return to her work . He’ felt that claimant's-. pr.oblcm was 
degenerative disc disease and .felt,she would need a continuing 
exercise progre^m ■'for her back. . ‘

On July 11, 19 75, claimant unden/ent'a nerve root 
injection. - Dr. A. Solis Grained that -thc-;rG.. had been appa 
a successful nerve root block at the F5 and Si levels.’

:en 11

Claim.ant was released by D\:. Cook-on. Septenjaer ..'J,-1977 
to return to'work as a ward clerk. ■. . . ’.

#
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-On 5epteiT:ber 26,- .i977, Dr. H.ickrruin reporteci . thri:' x-ray s - 
of the lumbar spine showed degenerative arthr-itic CiiO-nges 
and degenerative arthritic changes in claimant's cerviceil ' 
spine. He felt the-.motor'vehicle accident in Novemite.': 1976 

’resulted in an.| acute .cervical, dorsal ^ ‘and lumb^ir -bac.v • 
strain' on a pre-existing .degenerattve arthritic condition of 
the ba'ck.' -He .reported that claimant was being treated 
conservatively after this injury-..and th.vc-by August 1977 had 
made'no improvement iiv her condition. Claimant stili' reported 
stiffness' and ^tiin'in her'lumbar spiiie with radiaeion into 
the right hip.'l She- also reported neck and cervical m.usclc 
tenderness.. -It|was .hi;-; opinion that claim.ant would ne/er'be 
able to return to her job and that i.f chey were' able co keep 
her in m.ild pain while doing lighier ho'asework ’ arour. d line 
home',' that they v.-oulc riave accomplish’::: uhe most tlf-t ■ chey 
were able to.. I • . • . ! • '

On October 14', 19 77 , Dr. Cook reported 
had made' several efforts to return to work. He ind 
that, limitations, of her condition excl'uded her from pursuin 
jobs . availablej to. her in the .hospital., i.'e felt, clai.ment • •, 
should • ha,ve some form of v/ork chat excluded prolongec'-stand 
sitting, lifting, bending, etc. , and-that most of.the hospi 
■work ’available]'to. her e:-:cluded these •limitati.'^ns:. Clairriant 
advised him that her symptoms had been aggravated by ■ a rnotc 
.vehicle accident. In. v:as his opinion that 'claimant v/ouid 
have continued]to experience difficulty even if she had not 
had the motor -vehicle accident. It v/as his opinion that •. 
based on claimant's conc-'L-nuing 
and vo’cational''traiiiing deficit 
employment capability. , ■

ing,
4- 7

iif ficu 1 tie: 
that she

•3, limited educa'-iion, 
held a limi'wCd. ... .

On February 9r' 19 7 3, .Dr. John Hardiman- 'reported
claimant in his opinion was disabled, 
portion

f-r- that
of ’clai‘.T;ont's

It was his opinion that the.
Heclaimant was "zero’'. He did no 

motivaced to-no to school -or be 
form, of emplcyir.ent. He did not

:hat • 
great

disabili.ty v/as psychicvcric in rjrigin.
e].ihocc of rehabilitation o.'-’ . 
t feel thcit claimap.'b • cculd be 
cross-traine«d.' in any other 

feel that c.laimant was • a 
his opinion tlial: claimant v;ascandiaate tor sumerv. It v/as

■i . - .severe.Ly- aepressec;. iw 
and character!’ecics ■ ot a very old person. 'rlcv/over, •.t'no x- 
rays were . "surprisingly’ good". They appeared much I'ike th. 
of a 5 3-vear-old rather than someone much, elder which she

Dr. , Hsirc7iman 
ttlG cer;ener

"acts -like"..’ jThe x-.r'ays , as i'nterp.re bated by 
revealed some osteoporotic ch:ihges but very i; 
changes.

Claimant turued 'to ha recin: .low back O.n

\^G-

October 24, 19j75, Dr. Cook felt chat clairrian t' s, condi .^on 
could be consideredg'ineciicaliy S'cationary. He 'i:eporto>-da that 
she persistently • had lett scia'ci ca. whicn was- marginal', ’i: 
degree. He did not feel that claimant v/a-g a candicaue. ::or 
surgery at that time. ■ • - ‘ ^ ’
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. A Determination Order, dated December '2 , .1975', av/ardcd 
claimant additional-temporary total disability, compenjeation .

" • --On'April 1 , 1976 , Dr. Cook, reported that' claimant 
continued to .have trouble v/ith her back and.' sciatica. .. Me 
felt .‘there’were two methods to'trcat claimant::, one was.'to 
.perform-surgery and the. other was to > re train her in' some- 
form. of work -that did not require ..hending and lifting.’; It 
was his opinion .that even if claimant had s'urgery she v/ould 
have, to ref rain .from bending and ' lifting. 'In July 19'^6, he.‘-' 
noted that claimant had been given differenr. job at-the 
hospital and was working in the hospital laundry which.' , 
aggravated her back and sciritic conditions.' '' . • ■ "

• Claimant testified • 
Claimant was released fo; 
bv -Dr. Cook.

:hat she quit work c-n -June Ii,' 1976 
• 'mork on September . 7 and 10, .1976.'^

:• •; On October .13, 1976 , Dr. T. Michael Norr.Ls .ropprted 
that claimant had'been treated and,had not responded satisfac 
torily. -He felt that claimant v/as improving at a rate that- ,, 
was not satisfactory either for her returning to her job or.
.,for' her - own personal comfort. He suggested rh 
referred to the Disability Prevention Centoir. 
refused to attend this Center.

claiM.-inr be 
Mainia nt

'. On November 26, 1-976 , claimant was invcJ.ved in a motor •
vehicle accident ,in which -she received injury to her neck. ■' 
She- testified- this aggravated her lov; back', condition.- • , 
Claimant testified- that just before this' injury a ward c-lerk 
position, in the hospital becarms available. She -felt she 
could have done this job, but because of the intervening 
.automobile accident never'got a chance to attempt'-it. - She 
felt after the car accident she would be unable ,tc‘-perform 
it. : •

A Determination Order, dated February '16, 1977, awetrded 
claimant additional -temporary -fotal' disability. . - .

• Claimant had been centaebe:; by the Vocational li-;:iabilita- 
tion people- and in May 197 8 I'iidicatcdj that She was .not. 
available for services due to the severity of -her- handicap.

. . In March 1978, . the Orthopaedic Ccnsultarrts dia.g.jnsed • 
chronic lumbar strain by history and conversion' reactioh'-and 
depression. They found that claimant' could squat full.'/- and 
recove:c by pulling on a chair. No'ankle jerks .were .found. 
They opined thcat the d'egree o.f interference from func.t.iona.l- 
disturbance was considered to be'moderate, manifesteu by 
inconsistencies. It was-their opinio;', that claimant-'s - 
condition was stationary and they found no physical change 
to indicate a- loss of f unction ■ other chan psychologic^ L'.-'
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On-.March 25.; 1978, Dr.-.Curtis ilil.l opined
■prior io the'motor vehicle,*accident had been- abie I't'iyeically , 
to-parcicipate-jin a rehabilitation program. • However/ a.tter - 
the-‘accident, she was not able-, to ;• car.fy -out the-voc.a-tibnal. 
rehabilitation ! training program. He did.not feel this!-, . 
•inability .to. carry out the rel'iabilitation program whs -related 
to the indus-frial- injury. _• .... • r ' ' '

1978, the Orthopaedic Cons ul'can ts
-V- c:.

r-'ined.r,' , ■ • On April- 2 3 , 
that claimant twas capable of -perform.ing her -regular work- ' 
prior to and. after the motor vehicle acci-den l . ir . Wove::’.': er 
197.6. They again stated, that claimant .had no impair!-,cnt 
except psychological v/nich was a conversion reaction and 
'depression. Dr. Cook agreed essen.tiall'/ v;ith this r-epert, 
however/■ he .'opined that claimuint snoulcl be .ah-'i.e 
.some form of work that could be perfcrnted wm'.uhin 
of-proper backi mechanics and did not require'_ any ^
'bending, lifting or prolonged uninterrupted rsitti'nvg o; 
'standinq. He felt that the automobile m

to re.-surn uo 
'the limits 
D'rc.i.onced

^9
claimant's pre

:ccident aggravatea
-:T> C.' i-ting Deck' .conaition.

- .. • In March 19 79, Dr. Arlen Quan, a psychiatrist, reported 
.claimant deniec that she had any psychological or psychiatric 
■problems. He ‘diagnosed '’Depressive neurosis, chronicj- mild 
•■to moderate, directly related to cessauion of disability 
benefits". He' indicated claimant viewed herself as disabled' 
ahd'was reseiiuful that she was not provided* adequate money . 
on which to live. -It w'us his opinion that claimant's depres
sive symptoms were probably' secondarily related' to'her own 
personality s-bructure. '

Also, in Mairch 197'7, Dr. j'ohn Har'ris reporced. that: 
claimant''.lived; on Social Secus.icy benefits since March ,1978. 
Claimant .reported she had.a lOLh grace 'educarion'• and v/orked
as a v>7ai'tress arid a nu'rs'e' s aide. Dr. Harris diagnosed a
chronic lumbosacral strain syndromie. :ie agreed with '.-the 
findings of the Orthopaedic Consultants in their March'-19 7 8 
.report and found no evidence of a significanr worseniriC; 'of • ■ 
her complaints since then. He felt the motor vehicle: acciden- 
represented only a temfjorary a'cgravation of-her back problem. 
He 'felt claimant's condi'cion was medically sta'tionary cind.
'she was physically capable of performing sedentary work, -' 
with no• repeated scooping, repetitive lifting of "nore than 
10 pounds , • prolonged sitting or standing in -one 'posi'e-ion'.
He feit that claimiant's com.plaints of pain during hi..'.inter
view were’ somewhat exaggerated.

' At the hearing, claimant testified, she has, lookr:d.-for 
no work since JJarie 1976'because she' feels' she could 'no'C do' 
the work. She! testified- she lays down approxi-mately-.'four ro 
five hours a 'dbv. ' •

-914-



Dr. Hickman also uGstifidc he hac'been trcatincj ::ne 
claimant since '1968.' He'reported that ciaimanr's depression - 
started in February 1975 with uncontrollable routs ,o*: cryinq.
He felt that ctaimant v;as "capable . of rehabilrr.ation before 
her automobile accident. Dr. iii'ckman indicated claimant was" 
capable of walking one mile and doing 'light -housework • cit 
that time. He seated he rccoriuaended psychiatric care, but 
claimant had rejected any such treatirLent. lu was his feeling 
that, without the automooile accident, claimant's' condition 
would be • the same. He believed claimant was not capable of' 
employment on 'the basis of 40 hours per v/eek. 11. was ' noted 
by Dr: Hickman that Ciniitiant’e wtiohal seU haci inproved ' 
since she had been on- Hocial' Security and that most cf her 
troubles were finan'cial. He noted claimant also'had develc;ped 
congestive heart failure which did not prevent her from- 
working. Dr. Hickman felt in October 1976 claimant could 
work and testified he' now thinks,claimant is disabled on the • 
basis of psychiatric problems. ’ • '

The Referee found based on all the evidence in this 
case that clairnant was perrnanently and tctally disabled.-

BOARD ON 'PE NOVO KEVIEVy ' , . ' ■
The ■ Board , after dc novo :.'cview, ircdifi(.;s the !t;: d'preo ' s 

order. Claimant's physical disabi 1 ity ' alone does’ not establish 
that she is permanently and totally di.sabled, The-medical, 
.evidence indicates tha't- claimant has had no surgery .for .this ' ’ 
injury.and that a myelogram and x-rays were negative for any 
herniated nucleus pulposus. The medical .evidence also • ' 
indicates claimant's condition was medically stationary- and 
she was capable physically of engaging in a vocation.rJ. 
rehabilitation program prior to her. motor vehicle .acc:.c:ent •• • 
‘in Noveirber '1976. .hfter this motor vehicle accident, claimant 
was found not to be physically capable of engaging in. a 
vocational rehabilitation program. . Claimant has not sough! 
any employment since O'une 197 6. Claimant is now 56 yp-srs' 
old and has a 10th grade education. '

The -Orthopaedic Consultants found that claimar.t,'Ijad; no
low back impairment due to 
psychological impairmenc. 
report.

her -injury put die navo:- some 
Dr. Cook concurred with tii.ls

#
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The Board finds that the reports' of the Orthopaedic 
Consultants, Drs. Cook, Harris, 'Robinson, Hill-, and Vlardiman 
are more persuasive in this matter than’Dr.- Hickman ' s . Dr- 
Hick man- is a family practi-tioher.' 'The other, doctors .are- 
'orthopedic, surgeons or neurologists- Dr. Hickman,'-'found that 
claimant had "significant pre-existing arthritic • ch^niges . ’ 
-'The consensus' of: the -other-medical, evidence indica-tes- that 
claimant had some osteoporotic changes, -but very little 

. degenerative changes. .Dr. Harris found there was.no disc.
. space , narrowing, ar'thr-itic spurring 'or other si.griificant '■ 
"abnormalities on the x-rays he -had seen.' Claimant also'

• underwent,a myelogram-which was normal. ' _ -

The Board finds that the preoonderance of the medical- 
.opinions of the medica.l specialises are more 'persuasive than 

' ‘.-the opinion ofjD];. Hickman. The Board concludes that claimant 
'is -not permanently and totally disabled based entirely upon 

. -the physical dl!sabilities. ‘ ' ■

Dr. Hickman opined claimant was both physically and
psycholpgiically total],y disab! Dr. Quail,., a psveh. tris't

: diagnosed depressive neurosis, chronic, rriild -to moderate 
: di-rectly related to a cessation of disability benefits. 
'.Cla-iiriaiit related fhis conditior. to the time' when v/erkers 
-...compensation beiiefits ceased-in February 1977. Dr, ■•Quan

uO
c

.1.

CO':
ab
c

.:.y 
oe s
ted- tc

, the
‘ of . 
].e-d. 
lai-ma :T 
T'or

.opined that claimant's depression symp-aoms. were prob 
related .'to her| own--personality struc ture. , The Board 
not. find .that claimant's .psychiatric condi'iion is re 
her- in jury.- I- .. ^ . ■ ' ' _ ■ .

Thereforei based-on all the 'eviden'ce in. this, ca 
Board finds claiman t. has not 'proven by 'a preponderan 
the -evidence•that she is permanently and totally'dis 
However,-basedj :on the same evidence^ 'tho-Board finds 
'is enti.-c-led to' an av;ard' of compensation equal to'19.2 
60.% unschedulecl' disability for her iov/ back injury..

ORDERS ■ ■ - '

-rThe- or'den of the . Keferee-,- dated September -6 , - 1979 , is 
modified. 1 ' ' . ' . ' ' '

- -Claimant jis..hereby\cranted an -av/a-rd ■ .equal .^-to ' 19i - for ' 
6C%’ unschGGule|d di-s.abilitV; for her back injury. ' -This awa.rd 
is' in lieu .of jthe'. award- granted‘by -the Referee,'s order -which' 
in-;all"-c.ther resoects is affirmed. '■ ' ■ ' , ■
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CLAIM NO. C 402099
EDWIN, EVENS'lZER, CLAIMANT
SAIF, Legal Services, Defense Atty
Amended Own Motion Determinaiton

March 21, 1980

An Own Motion Determination was issued.in the -above '■ 
entitled matter on March 10^ 19 BO ., On page two of this 
order it erroneously indicates that it was entered•on. Feb
ruary’ 1.0. Therefore, the Board amends that portion of the 
order so that it correccly reads "iihis 10th day of March, 
1980".; the Fund's appeal rights shall run from .that date'. • 
The remainder of the order is affirmed. . ,■

• ■ IT' is SO ORDERED.

WCB CASE NO 79-5133 March 21, 19,80
PHYLLIS HAM, CLAIMANT . , ,.
Wade Bettis, Jr., Claimant's Atty. g ,
Lawrance L. Paulson, Employer's Atty.
Stipulation

Claimant, acting by and through her attorney, Wade 
Bettis, Jr., and the insurance carrier, Chubb Pacific, 
acting by and through their attoenry, Lawrance L. Paulson, , 
hereby enter into the following proposed stipulation: ..

1. Claimant was injured in the course and scope,. 
of her employment on or about October 6, 1975?

2. Claimant received medical care and treatment"and
temporary total disability, including vocational rehab
ilitation assistance and the case was closed by determination 
order of May 21, 1979, wherein she was awarded toraporary, ' 
total disability and 10 percent unscheduled permanent partial 
disability?. ' • '

3. Claimant has suffered previous back difficulties 
and surgeries ans surgery, was required as a result of ..this' 
industrial injury?

4. Claimant, unsatisfued with the. award of permenent 
partial disability, appealed resulting in the Opinion.and 
Order by Referee Gayle Gemmell dated February 27, 1980, 
wherein' the Claimant.was awarded a total of 50 percent 
unscheduled permanent partial disability (being an increase 
of' 4,0 percent unscheduled permenent partial disability) ?

#
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5., Defendant insurance carrier appealed to the ■ 
-Workers' Compensation Board‘to preserve its appellate rights, 
however, the parties have previously agreed that defendant 
insurance carrier would not pursue the appeal and that the Claimant, would I stipulate and agree that the Workers' 
Compensation Board can reduce her award of permanent partial ; 
disability to a total of 40 percent unscheduled permanent 
partial disability (that being an increase of 30 percent over 

. the prior Determination Order), and the matter may be 
•dismissed, upon approval of the decrease from the’Opinion and Order? j , > . •

6.' It was further agreed between the'parties, as.set. 
out in the Opinion and Order, that Claimant's attorney,; Wade 
Bettis,.Jr., shall not receive or take any attorney fees ,as: 
a result of his representation of the Claimant in this 
matter. ■ .
IT IS SO STIPULATED:
IT IS SO ORDERED AS FOLLOWS: ' ■ ' t.'

■1. Claimant's Award of permanent partial disability! . 
shall be decreased to 40 percent (total) unscheduled 
permanent■partial disability, that being an increase of 30 
percent above the Determination Order of May;21, 1979; . '

.2. Defendant,..insurance carrier's appeal to the' r .
Workers' Compensation Board shall be dismissed.* ■ -j ;

DATED this 21st .day of March, 1980 '' . -

CLAIM NO. D408898 March 2 5,.;. 19 8 0 > . '

KENNETH B.'ERRECART, CLAI.MANT ■■ '''\
Esler. & -Schneider, Claimant's Attys.
SAIF, Legal Services, Defense Atty. ■ '

‘Order Denying Motion . ' . ' •• ■

■,. Claimant,! by and‘through his attorney,'on February 6-, '' 
1980, requested the Board enter an, order'approving a .pro- , .' 
posed-distribution .of funds recovered from a third party-'" ' 
claim. Paragraph four of the motion provided an attorney 
fee in addition to those granted by ORS 656.593.'.

On .March .'3,' 1980 ,- the State Accident Insurance Fund • . 
advised the Board it .was opposed to claimant's motion. ‘ This 
was based'on ORS 656.593 and OAR 438-47-095. . '

-918-



The Board, after- reviewi-ng 'Claimant's request, denies 
the motion. The Oregon Revised Statutes and the -Board's ' 
rules do not provide for the awarding or payment of attorney 
fees., as.set forth, in the motion-. , The Board-finds no' reason 
to deviate -from these rules. • • .

. . ORDER .

Claimant's motion for. an orde.r approyinc; a proposed 
distribution.of.funds from a third party claim is denied.

#

WCB CASE.no. 78-6127 .March 25, 1980
BYRON E. KELSO, CLAIMANT 
David Vinson, Claimant's Atty.
SAIF, Legal Services, Defense Atty. f
Request for Review by the SAIF 
Cross-request by Claimant

Reviewed by 'Board Members Wilson and McCallister.•

The State Accident Insurance Fund seeks Board review 
of the' I\efer'ee’s orde.r which granted claimant additional 
compensation for a total award of 192° for 60% low, back 
disability and found that claimant was not entitled to com
pensation for his cervical and mid back regions. The Fund 
contends the award is excessive. Claimant cross-appeals 
contending he is entitled to a minimal award ofr his, cer
vical and mid back condition and possibly an. additional 
award for the low back condition.. . •

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached' 
hereto and, by this reference,' is made a part hereof.- The 
Board notes that if the Oregon rehabilitation system is ever 
.going to be successful, all parties, including claimant, his 
or her attorney, and the people providing the - rehabilitative 
services, m’ust cooperate to the fullest. Without this cooper
ation, the system'is.doomed to failure from the very,beginning

ORDER . ■ ; - ■
The,order oU the Referee, dated October 26, 1979, is’• 

affirmed.

Claimant's attorney is hereby granted a reasonable at- 
.torney's fee for his services in connection with this Board ’ 
review in the amount of $300, payable by the Fund.

-919-



SAIF CLAIM NO, ZA462295 - March 25, 1980 .
• • - ••■■■!• •• • ■ ‘' 

CREIGHTON M, PYE, ' CLAIMANT’
• Evohl F. Malagofi, Claimant's Atty.
SAIF, Legal Services, Defense Atty.: . . .......

. Own-Motion Det^WftihcLtiflh “ ' . . "

Claimant^sustained a compensable injury to:his head and 
, neck .pn February 17, :1955 when he;~was struck by,a falling 
limb. ■■ Claimantl suffered a skull fracture hemorrhage , about '■ 
-the right eye , and dental injuries. , Claimant also -develop.ed •; 
■vision problemsi cervical, pain, severe headaches and seizures.

. On' March... 19 , . 19 76 , this claim; was 'closed by a Determination • 
Order which granted claimant temporary total disability 
compensation -and-compensation equal to'75% .loss, of function 
of an arm for unscheduled disability. Claimant's aggrayation 
rights have' expired. ' • . . ■ ',

Claimant continued' to have difficulty and the. claim-was .
' reopened. .A Second Determination Order, dated May , 12 ,1959 , ' 
granted claimant additional temporary total disability':' • .• 

'■’compensation, -.u .. , : ... .

' pri'May. 1, 1979 , claimant suffered a.cerebral hemorrhage- 
j with ■'grand'mal epileptic, seizures and was hospitalized. On' •. 
\November 17, 1979, the Board entered an,.Own .Motion Order . 
reopening,''this ; claim effective the., date claimant-was hospital-' 
ized.. y. I _ , ^

'Claimant was hospitalized for three days'-after the May ; 
'•1978 incident, j Dr, Mario Campagna prescribed'medication^ to ' ' 
./control the sei.zures. He opined the seizures were related 
"to the 1955 injjury. .Dr. Donald Smith'shared this 'opinion/.'

' Dr. r.Smith ,I in . February 19 79 > reported/claimant, was ■61.’ 
.years old.l Afte.r'"examining claimant, he felt'claimant' s^ ' 
condition was stationary, however, did not. -feel''the convulsive 
disorder•was .under-adequate control. Considering-claimant's . 
-age, he did.not feel claimant's condition would-.-improve,'
"but'Will, actually show progression". ,'Dr. Smi'th felt.-claimant 
had significant impairment which .approached if it was hot' • 
actually sufficient to result in claimant's total-disability.

, In'.May. 197j9, Dr. Barbara Radmore, a psychiatrist,.
opined 'claimant had a significant psychiatric disorder. Dr. 
Radmore' felt- cl*aimant' exhibited manifestations of a chronic ■

■/brain syndrome j which was the direct result of his ,1955--' /
■•.injury and its j sequelae. It was her'opinion claimant was ' .'
totally' disabled and that the ' chronic , brain syndrome would... 
only .worsen with' the passage of .time. Dr. Radmore felti- -' '■
claimanf 'S- depressions' might be treated, but did, not' antici- ,v

• pate. a. full recovery.
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•' In February ■ 19 80 , Dr. Radmore' indicated claiinant'c 
condition was not stationary and was ,continuir.y.'to detiriorate

On February 21, J.980 , the State Accident Insurance Fund ■ 
requested a determination of claimant's current disabiliuy.
The Evaluation Division of the Workers''Compensation Depart-, 
ment, on March 11, 1980 , recorrimended claimant be granted.' 
additional temporary total disability compensation Trom May 
1, 1978-;and be found permanently and totally disabled.

•• The'Board finds that claimant is entitled to an aw'ard 
of:.;Comp.ensati6n for permanent and total disability effective 
May 1, 1978.- The record 'indicates the Fund has paid claimant 
tem.porary- ^total disability- compensation from May 1 , 1978. -
It is entitled to credit these- payments ’against clair.iant' s 
award, of permanent total disability.

ORDER
Claimant is hereby granted an award of compensation 

equal to permanent and total disability, effective May 1,
1978. The State Accident Insurance Fund is entitled to a 
credit for payments of temporary total disability compensation 
it paid' from May.. 1, 1978 against this award. ' ' ' , -

Claimant's attorney -is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compensa- • 
tion granted by this order, payable out of said compensation, 
as paid, not to exceed $3,000.

#

#

March 25, 1980WCB CASE NO. 79-1631
DAVID .W. SHEPHERD, CLAIMANT 
Frank J.- Susak, Claimant's Atty. 
David Horne, Employer's Atty.
Request for Review by Claimant

Reviewed by Board Menl:)ers Wilson and McCallistcr. 

ISSUE ON REVIEW
;eeks Board review of that portion

1
o.f theClaimant

Referee's order which affirmed the employer's denial of his 
claim for his- left'knee condition. Claim.ant contends he has 
proven by a preponderance'of .the evidence that on January • ; 
23, 1979 , he suffered an injury to his .left knee.
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FACTS . , .

Claimant, a 32-year-old construction J.aborer, alleges 
that on January; 23, 197.9 , whij.c cutting 'dov;n a.tree, the ' 
tree unexpectedly began to fall,.^he ran to avoid i-njury, • 
lost his balance, slipped and fell "folding" his left lecj 
under him. On January 25, 1979 , Dr. Norman hogan dia'^tnosed 
a left knee contusion. Claimant, felt 'this aggravated a 
prior left kneCj injury which ,had occurred in May 19 78/

In regard Ito the May 19 78 left knee injury, Dr. Logan 
had reported claimant was injured in a ditch- cave-in.'
Claimant said he had felt his left knee "snap" and heard a 
loud "pop". The diagnosis was a suspected tear of the 
me'dial collateral_ ligaments of the left knee and contusion ' 
of the left ankle. On May 25, 1978, claimant undenvent an 
arthrotomy with| repair of the deep portions of the medial
collateral ligaments of the left knee.

\
In December 1978, claimant had indicated he had no knee 

pain, could jogt but- could not run fast. On January 2,
.1979 , Dr. Logan reported claimant had been released to re
turn to work OHj January 3, 1979. Dr. Logan felt if claimant 
continued to have no difficulty,' that in six v/eeks the claim 
could be closed;. ’ ' . ,

.'An arthrogram of che left Knee was done February 5,
1979, and revealed the menisci were intact.

On April 1 ;8, 19 79 , this claim wa.s denied.
,

• At the hearing, claimant testifie'd the tree he w'as 
cutting started to split and he ran to avoid being hurt.. He 
finished his shkft on that day, but his leg became more 
stiff the - longe'r h.e ,worked. The next 'day claimant said his 

• leg 'was swollen^ and he was unable to v/ork. C.laimant testified 
he advised his 'supervisor, Mr. David Briley, of the J'anuary
23,. 1979 accident and the injury-to his 'left knee.

'i ■ • ^ • - ■ . ■
Mr. Brileyi testified at the hearing that he had seen

-claimant sitting by the chainsaw on January 23, 1979 and 
claimant had sa^id his legs were "weak", and "rubbery". Mr.' 
Briley .said claimant made no statem.ent about slipping and ' 
injuring his kn'ee. He stated that after work he and claimant 
had walked apprjoximately 1500 feet and over a-30-foot dike 
and that claimant had carried a chainsaw. He did,not observe 
claimant having any physical difficulties. Mr. Briley also 
testified .he had seen claimant cut up firewood from a slash 
pile on January| 22 , 19 79 and the next day had observed him 
back up his pick-up to the slash pile. He said the tree 
claimant was cutting on January. 23, 1979 at .work did not 
split.
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Claimant testified he spoke wi'ch a friend on January' 
23, 1979 about the accident and had told the friend of his 
injury before leaving -for home after work. This friend was 
not cal-led to testify. The claimant also testified that on 
January 23,.1979 he was unable to cut firewood because his 
chainsaw wouldn't -start.

.The Referee 
incident did not 
J^eferee affirmed

concluded, based/ion alJ. the evidence, the 
occur as claifflailt QlleOGCl. TtierSfOM, tke 
the denial.

BOARD ON DE NOVO REVIEV; - ■

The Board, after de novo review, affirms the Referee’s 
order. Claimant has not proven by the preponderance of the 
evidence that he injured his 'knee as alleged on January 23, 
1979 or aggravated his pre-existing knee condition. The 
Board concludes claimant- has not met his burden of proof. 
Therefore., the Board affirms the Referee's order.

ORDER ■ . ■

' The Referee's order, dated August '29, 1979, is 'affirmed

■ NOTICE TO ALL PARTIES: This order is final.unless
within 30 days after the date of mailing of copies of this 
order to the parties, one' of the parties appeals to the.
Court of Appeals for judicial review as provided by'OPS- 
656.298.

WCB CASE NO. 79-940 March 25, 1980

ROY L. THOMPSON, CLAIMANT
Velure, Heysell & Pocock, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board MemiDers VJilson and McCallister.

ISSUE ON REVIEW
'The State Accident Insurance Fund (!’und) seeks Board 

review of the Referee's order which set aside its denial of 
claimant's claim for a myocardial infarction and coronary 
artery disease and ordered it to accept the claim for, these 
conditions and awarded claimant's attorney a fee.' The Fund 
contends the Referee einred in so doinq.
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FACTS . • ;

rClaimant, ]a 52-ycar-old police sergeant ,• alleges' that, 
he sustained a myocardral infarction on September 16, 1978 
due to the stress of his job. He had been employed as a ' 
police officer jsince July 1957. Claimant had finished his. 
shi-ft- on: September 14., 1978 and gone home. On September 15,- 
1978, he did not work. On the 16.th of September 1978,, 

‘claimant waS', repairing the roof of a building on his property 
with metal -roofing material. Claimant indicated that he 'had 
almost-finished his roofing chore when he felt the onset of"', 
chest pain. He:was taken to the hospital where- Dr. J. T. 
Brandenburg diagnosed an inferior wall myocardial infarction- , 
of some- magnitude. He was treated by Dr., Brandenburg and 
discharged hom.e but was re-hospitalized on October-,17, 1978 
with additional^chest pains.

On October 31, 1978 .Dr. R. A. Schaefer indicated" that 
.claimant had' a jhistory of hypertension- since he was 18 years 
old and had .been using multiple . Cl3irP,jnt JIEO
had a history of heavy smoking and a kidney problem. -Claim-

antVs father had died at the age of 70 of, a myocardia : 
infarction. His mother was living at the age of 77 in,good- 
health except for palpatations. Dr. Schaefer - re'po'f todthat • 
claimant had sustained' an acute myocardial infarction on 
September 16 , 1978' and continued to have persisting ancjina 
pectoris. Claimant also continued to have difficulty with 
intermittent pe.fiods of depression and gout. . He'indicated ' 
that claimant also had a renal insuf ficiency . and .-hyper tension

On November 
artery'bypass.

7, 1978, claimant'had. surgery for a coronary
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Claimant testiiiiod that he was liirst erriployed by -the 
City of Medford as a patrolman v/ith the police depai'tmcnt in 
1953. Ho WOfkOt!] unt.1.1 1955 when he quit because of a kidney 
-difficulty and returned to work as a patrolman in 1957. In' 
early 19.60, .claimant was . promoted • to property officer and - 
was. in char-qe of care of police records^ property taken from 
persons in- custody of the police, and jail care. Claimant" 
indicated that--he felt there was_some stress from.this job •, 
which, he ..held from 1962 to 1975.' ' He testified the st.ress 
was due to the fact- that .there was always "a lot of work 
which had to be kept up with". • Claimant indicated that in 
-19 75 the police department was reorcanized and he was ejiyen 
the option of either returning to active patrol duty as a- 
sergeant or taking a reduction in' rank to patrolman and 
retaining his desk job. Claimant said he reluctantly agreed 
to the transfer as a sergeant to active "street" police 
work. Claimant testified that after his return in 1975 to 
patrol work, he began to experience difficulty because of 
changes in 1-aws-and a change in the community attitude 
regarding law- enforcement. .He said that his supervising 
lieutenant was working on a.procedure manual and did .not- 
give any type of direction. He testified this lack of 
direction put more and more on his shoulders "in the way of 
getting the job done". Claimant v;as also v;orried- about 
returning to street police work because'of his age and 
reduced reflexes. He said that he'also had difficulty 
working with the younger officers, because they were better 
educated and because he did not agree, philosophically, with 
their approach to law enforcement. He also testified to a 
great deal of frustration because, as a supervisor, he 
received complai^-ifs aiJOUt depaftlTient piaGtiCGS and polrcies' 
but had no authority to take corrective action. There v;as 
also continuing discussion of the possibility the city would 
consolidate the Police and Fire Departments. He was advised 
that if this consolidation occurred, that possibly he would 
be reduced in rank to patrolmian.

After, the transfer to par.rol work, claimant incficatod 
he frequently became so frustrated by the end of his ^shi'f t •. 
that after he returned home he would burst into tears-. He 
frequently remarked to his wife 'that ho disliked his job.
He felt he v/as under severe emotional stress fro.ni tne time 
he was transferred from property officer to patrol ducy 'all 
because of the aggravating conditions V.e .experienced when he 
returned to patrol work. . •

#

m
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In December 1978, Dr. Brandenburo indicated he had 
first treated'claimant'in 1971 for his hypertention. He, 
reported claimant continued to be borderline, hypertensive- • ■ 
until- 1975.. During 1975 he indicated that tests. showed very 
high blood pressure immediately after claimant came off • 
work. The blood pressure would return to normal levels . .
while claimantiwas hospitalized. " Dr. Brandenburg felt that 
claimant's employment was. a police officer with the stresses 
that ■ "he knew"'-claimant endured as a patrolman, "materiall.y 
•contributed to’ithe advancement of his hypertension with 
secondary atherosclerotic heart disease, ultimately resulting 
in a.myocardial infarction and then open heart surgery". He 
felt the stress itself was a contributor' to the coronary 
sclerosis and that reduction of stress or avoidance of 
stress 'was accepted treatment for anyone who had heeirt 
trouble. > • ■ - '

In January 19 
•had' a number of ri 
sioh and borderlin 
had been at times 
had' found his l;ob 
stress was "relati 
.other risk factors 
true,that anotiona 
and that hypertens 
ppment of coronary 
on the possible ro 
claimant's hyperte 
position to commen

79, Dr. Schaefer reported that cla 
sk factors, such as heavy smoking, 
c hypercholesterolemia. He noted 
significantly depressed and also t 
stressful. Dr. Schaefer felt that 
vely less .potent" of a risk factor 
he enumerated. He felt that whil 

1 stress did tend to exacerbate hy 
ion is a "potent risk factor" for 
artery disease, he was unable to 

le of job stress played in aggrava 
nsion. He felt Dr. Brandenburg wa 
t on 'causal relationship.

imant 
hyperten- 
that•claimant 
ha c • claiiri- 
emotional' 
than the 

e’ it was- 
per tension 
the devel- 
comm.ent 
ting
s in a better

.On January 25, 1979, the Fund denied claimant's claim.

On March 14,' 19 79 , Dr. Weldon J. 'Walker reported that , 
claimant had had difficulty with his kidney and that it was 
eventually removed in 1961 or 1962.- He also indicated that 
claimant had a| history of. high normal or. elevated blood 
pressure during his entire adult life and had moderately 
severe hypertension in recent years'. The history he had
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been given was that: clainiant injd been iiixler treatn;e;il: for 
-hypertension for approximately eight years prior to his 
heart attack'. Claimant also had a history of considerable • 
depression and had been treated for that witl: medication. . 
Claimant also indicated he had a diet.which consisted of 
fairly high fat-and meat content. ' Claimant's father and . 
also an uncle had died of myocardial infarctions. Dr.
Walker diagnosed: artGriosclerotic heart disease, severe, • 
with prior bypass surgery; hypertension, moderate'; i.mpaireg 
renal function with prior right nephrectomy, and recurrent; 
gout. Dr.' Walker felt that claimant nad had most of-tiie • 
major'risk factors for coronary heart disease over .1 jt'ro- 
tracted perioedof time. -.He rioted -it was felt that coronary 
occlusion and myocardial infarctions usually were t/-..; r.-.nd 
result of a slov/ly progressive narrowing of the coronary 
arteries over 'a period of many years wi tl‘i cholesterol, (.iepo- 
sits and other fatty substances and that symptoms become 
manifest only after one or more of the major arteries 
became 70% .or more narrowed. It was his opinion that claimant 
had many proven risk factors for coronary disease,over much 
of his adult life and that these were the major factors 
'causing his September 16 , 1978 heart attack. He noted that 

• claimant' shypertension certainly contributed and pro'oabiy 
his renal 'disease-was a major contributing factor to that 
hypertension". It was his opinion that stress v/iis not a 
major factor in contributing to claimant's September 16,.
1978 heart attack and subsequent hea.rt surgei'y.

Dr. 'Brandenburg listened to cla iiuan t'.s entij'c testimony ■ 
at the hearing regarding his activities just prior to the 
onset of the anginal pain. He did not find they we.re particu
larly significant.

The Referee concluded that, along with other apparently 
material cont.ributing factors in this case, the stress of an 
emotional nature imposed upon claimant by his, v;ork circum
stances after his transfer out of the property room in -1975 
and before his myoca.fdial infarction in September 197S were 
material contributing factors to claimant’s present heart ' 
condition, both in terms of infarction and in tG.rms of 
necessity of his having co.ronary bypass surcfery. Therefore,

#

the Referee set aside the Fund 
claim to it foar acceptance and

s denial and reraandad the 
payment of compensation.

m
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# BOARD ON DE NOVO REVIDVJ
I . • • ■-.-The Board,' after de novo review, affirms the Re f','i:ee' s 

Opinion and Order. , The Board finds that Dr. Brandenl.mrg, ^ as 
cla-imant's treating physician in this casc^ is 'more po ?:suasive 
than; pr.- Walker. Dr. Schaefer deferred -to Dr. B r an de no u r g 
on,the question of medical causation. Dr. Brandenburg opined 
.cl.aimant's employment as, a police officer with,the stresses 
associated with the job, materially contributed to the advancement of | cla iman t' s hypertension with secondai;’.' athero
sclerotic heart disease, ultimately resulting in a I'.ivocardial 
infarction andithen opr^^n heart surgery, leaving cJ.aiiuant 
wi.th an enlarged, scarred' heart. he noted that it was felt 
by many.in the'field of cardiovascular medicine- that stress 
itself was a contributor to coronary arteriosclerosis and 
that it was certainly p^art of the' accepjted treatment of 
•anyone dealing I with' heart trouble to advise people to avoid 
stress. Dr.. Walker, on the other hand, -fel.t stress v;as no-t 
a factor contributing to claimant's m.yocardial infarction 
and subsequent:heart surgery. The Board finds that Dr. 
Brandenburg's opinion in this case is more persuasive than 
that-of Dr. Walker and would, therefore, affirm the Referee's order. ' . - '

#
ORDER

The Referee's order, dated 7\ucjust 20, 1979 , is affirmed.

Claimant's attorney is awarded a sum of $300 as and' for 
a reasonable attorney's_ fee for his services at the Board 
level.' ' ' ' 1

WCB CASE NO.■ 79-2296 March 25, .1980
ALLIE M. WATSON, CLAIMANT
David R. Vandenberg, Jr,, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

Sf' Roberts, Employer's Attys.
Request for Review by.Claimant

•• Reviewed lay Board Meifpers Wilson and McCallister. 

ISSUE ON REVIEW
Claimant,seeks Board review.of,the Referee's order 

which affirmed the emplo.yer's denial of her claim.
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FACTS

Claimant, -a 53-year,-olcl mill v/orke. alleges than on 
February. 21, 1979 she .sustained a compensable injury ro her
left arm. Claimant .indicated she was sawing' sorre !'s!:icks"' 
she found on the mill, i’loor Lha-t v;cre too long the trash
box when she caucjht her sleeve-.in the saw pnllx;mi her <.u:rn
in.to it-. This-injury v/as diagnosed ^as an
of the iQft fo.rQdriih . ■ . . .

' e te' . s 1 ve 1 c' c c a 11 o n

Oi'i I'arch 1, 19 79, the employer denied' the .claim.

At the hearinc], claimant testified she worked f 
or on the. 7p30 a.iu. to . 4.: .30 a.m. shl Ct. .She • s 
arr.ivecg early . and, clear.ed the, ladies' rostroo 

February 21, .1979,- akter-" cleaninq the restroom,-, clai 
indicated she.v;as proccedinq to the crindinc room, p 
her shift beq.inn.i.hcj , when-shG; saw some "sticks" on t 
floor. . .Sin.cG they p.'ould jnot'.rit ijito a waste bin, s 
started, to cut them- with., a S£iw vdien her sleeve becau 
entangled in the.-saw,- injurinci her-arm. Claimant sta 
.alviays had -done this type ■ o.f--.activity befo.re .and aft 
whistle blew beciinning 'and ending he:: shift.

a 3.
this 

d ’she 
On 

u t , 
or. to

;

h e

e ::
d she 
the

After this injury, claimant was off-work 14 days. When 
she returned to work her employer suspended her for unauthor
ized use of thevsaw. • - . . m

■■ There was ■ tes timony about employees, '.'cutting pitch". 
This''meant cutting 'hip scraps of wood called "pitch sticks", 
into lengths the employee could pack out and take home.. The 
employer had allowed employees to take this wood for use as 
firewood. I-Iowever, this practice had been prohibited by the 
employer prior to claimant's injury.

The niedical supervisor testi.fried she_ examined clri-lmant 
at 7:05 a.m. Claimant told her she has cut he:.' ai'in or. the 
saw while "cutting pitch". ...

The pla.ner mill foreman . testified the employees all 
were aware they were not supposed to use the equipment ■' 
unless they hiid been authorized to do so. He-,tes ti f red the 
claimant was net autho.rized to sta]:t the saw before working 
hours. Ho said he heard claimant tell the nurse she i/rjured 
her, arm "cutting pitch". VCnen ho examined the area around 
the saw he did not see any "pitch 'stick".

The Refe.rGG found claimant's operation of the s:iw was 
for hei: own person::! benefit and'did not arise out 6'3 o:: 
occu.r in the comrse of he.r employment. The::efore, the 
Referee affirmed the employer’s denial.

m
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.BOARD.ON DE NOVO REVIEW

• The Board, after de .novo review, affiriTiS the Referee’s 
order. -Claimant was a 'laborer with this employer and oh the 
daiy of the injury her job was "pulling moulding". Her 'job 
did. not include|operating saws. Claimant, had not been 
authorized to -use the .saw. The employer expressly- forbid 
the unauthorized use of the eguip^.ent and had so advised the 
employe e,,before I this Inj.ury. The preponderance of the evidence- 
indicates claimant was injured while performing an act for-.

• her. personal benefit and had violated the employer's expressed 
.prphibition-against the unauthorized use of equipment. The 
use of equipment before her shift began whether for personal 
reasons or not-was', neither authorized nor condoned by the. 
employer.

. . .Therefore, 'the Board,finds claimant's injury is not 
compensable. The Board concludes, based on the evidence in 
this case, claimant's injury did not arise out of nor occur 
in the .course of her employment.' Therefore, the Board ■ 
affirms the Referee's order.

ORDER
•The' Referee' s birder, dated August'29 , 197-9, is affirmed

CLAI.M NO. D53-158838 March 26, 1980.
ROLF W. FERCHLAND, CLAIMANT Starr & Vinson,!Claimant's Attys.
Samuel A. Hall,|Jr., Claimant's Atty.
David O. Horn, Employer's Atty.
Disputed Claim Settlement

. Claimant, claimant's attorney, and the attorney or other 
authorized representative of' the employer's insurer hereby move 
the Workers'.Compensation Board for an Order approving the 
following stipulated settlement:

1. The terms of this settlement dispose of all issues 
between the'parties except those specifically reseryed herein 
for later decision (if any), and the pending request for hearing 
is withdrawn. |

2. The claimant suffered a compensable injury to his low 
back and this claim was accepted and assigned claim number 
D53-158838. Subsequesntly, the claimant developed cervical 
and upper back symptoms which were related to a diagnosed 
herniated'disc in the neck.

-930-



!!-

3. The claimant contends that a herniated cervical disc 
and related symptoms and treatment are also attributable to

- the industrial accident which caused the compensable low back 
injury,. The workers' compensation carrier for the employer 
has denied this claim.•

4. A bona fide dispute•exists between the parties and
■ they are .desirous of resolying this dispute without further 
'litigation. - .

’5. At this time the claimant complaings of severe 
disabling cervical and upper back symptoms which- prevent him 
•from performing his regular work activity and that his cervical 
and upper back disabilities•are presentlv his primary disabling 
condition. . '

6. "' The. employer, by, and through its workers' compensation, 
insurance carrier, EMPLOYERS INSURANCE OF WAUSAU, agrees to
pay to the claimant the sum of $30,000 in a lump sum upon the 

■ filing of this stipulation and order. Payment of said sum is 
not an acceptance, nor recognition of any responsibility for 
said cervical and upper back .disabilities complained by the 
claimant. It..is specifically agreed - between the parties that 
the denial which was issued in the above entitled matter, 
relating to the claimant's cervical and upper back disabilities, 
shall remain in full force and effect.

7. It is specifically agreed between the parties that 
the v/orkers' compensation carrier, EMPLOYERS INSURANCE OF 
WAUSAU, shall not be responsible for any residual disabilities 
or loss of earning capacity attributable to the claimant's • 
cervical and upper back injuries and residual disabilities.

8. Should EMPLOYERS INSURANCE OF WAUSAU become obligated 
to the claimant for permanent total disability benefits by
.reason of injuries^and disabilities, suffered by the claimant .pursuant to this claim {No. D53-158838), EMPLOYERS INSURANCE '
OF WAUSAU shall be entitled to an offset of $30,000 against 
said payment of permanent total disability benefits.

9. The claimant's attorney shall be entitled to a 
reasonable attorney's fee in the amount of $4,000 of the 
money made payable by paragraph 6 of this stipulation, said 
fee computed according to the VJorkersV Compensation Act and 
the rules and regulations of the Workers'- Compensation Board. Said fee is to be.paid out ofand'not in.addition to the 
monies made payable by paragraph 6 of this, stipulation. , Said 
claim shall be submitted to the Closing and Evaluation Division upon determinaiton that the claimant's compensable 
low back disabilities have become medically stationary. . .

€
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10. It is agreed between the the parties that the
-claimant's unscheduled disability attributable to his low • 
back injuries shall be rated at 35% of unscheduled permanent 
partial disability, this being an increase of 25% (80®) 
above and beyond the 10% of unscheduled permanent partial . 
disability awarded by the Determinaiton\Order of. February. 
17, 19,76. - It is further agreed that there will be no 
increase for scheduled permanent partial disability through 
this order, for [claimant' s right leg. .

11. ' The claimant's Attorney shall be entitled to. a
reasonable attorney's fee in•the amount of. 25% ($1,400.00) 
of the increased.compensation made payable by paragraph 10., Said fee is to|be,paid out of and not in addition to the , 
monies made payable by paragraph 10. • •

IT,IS SO STIPULATED this 13th .day of February, 1980 
IT IS SO ORDEJ^D'this 26th day of March, 1980. . '

WCB CASE NO.- 78-3079 March 27, 1980

TITO AGUIRRE, CLAIMANT 
, ' .Philip -Hayter, I Claimant' s Atty.

. SAIF, Legal Services, Defense Atty.- 
Request for Review by the SAIF

m

Reviewed by Board Meni^ers Wilson and McCallister.. 

ISSUE' ON'REVIEW • ' ' '' ' '

The State Accident Insurance Fund (Fund), has requested' 
Board review of the 'Referee'* s' amended order entered after 
this-case had been remanded to the' Referee by the ,Board 
which: (1) set jaside its' denial of March 16 , 1978; (2)
remanded'the claim to it for acceptance•of the claim as a 
disabling injury effective'May 6 , 1976; (3) ordered it to,'
:pay compensation' for'temporary total disabilityless time - 
worked, and all other benefits including medical benefits , 
until the claim-was ' closed'; (4) ordered the Fund -to pay a 
penalty equal to 10% of the amounts due for temporary cotal" 
'disability compensation and medical benefits between- January 
•5,' 19-78' and' March 16, 1978’ for its unreasonable delay,in ' 
making denial and for its unreasonable failure to make the 
time' loss and medical paynients within 14 days after January •’ 
5, 1978; and (5) awarded claimant's, counsel a fee of $1,250. 
'The -Fund contends that ,the' Board's remanding of-the case and 
the Referee's -order were in error and that the attorney fee 
awarded was excessive. ' . ' .
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FACTS

Claimant, a 25-year-oT’d meter, reader, sustained an 
injury to his low back on February 19,'1973 when he slipped 
and fell on- the sidewalk: Dr.'E. B. 'Epssatti diagnosed this
injury as a strained sacroiliac. On February 28, 197'3 he 
released claimant for work. On March- 5, 1973 he reported . 
that‘claimant's condition was medically_stationary. Claimant 
testified ,-he . lost • no time from v/ork due to this injury.

On August 30, 1974, clain-Lant was struck'by a motor 
vehicle while riding a bicycle. Claimant' suffered various 
contusions and abrasions.and complained of pain in the 
lumbosacral area.

Dr. John Dierdorff, on April 6, 1976, reported claimant 
had tenderness in "the left soleus muscle extending up to 
the origin in the lower dorsal regioii and extending to the 
crest of the ilium on the left". He diagnosed chronic 
lumbar myofacial strain. He indicatcu that he had been 
injured in 1974 and had last worked on Septenber 12, 1974.

Dr. Dierdorff, on September 10., 1976 , reported that' 
claimant gave a history of injury on February 19, 1973 while, 
working and since then has had repeated treatment fo.;: low 
back pain and discomfort. He indicated that claimant had 
sustained a recent injury following a fall from a te-lephone 
pole which had exacerbated his symptoms.-. A myelogram was 
performed which revealed an extradural defect -at the .L5-S1 
level.

m

On May 24,' 1976 , Dr. Mohammed Hoda reported claimant 
complained of pain in the low back with radiation of pain in 
the left lower extremity. Dr. Hoda diagnosed a herniated 
disc at the L5-S1- level. _ The history of accident, claimant 
gave to Dr. Hoda was the same history that claimant • testified 
to at the hearing; that is, while walking on the sidewalk he 
had slipped^and fallen on his lef-t buttock. The EMG tests 
were normal. In May 1977, Dr. Hoda advised claimant's 
attorney that claimant had been injured on February 19, 1973 
and not in 1974 as he'had previously reported. This change 
in the date of the injury occurred after claimant changed 
the date on an information .form he had filled out for Dr. 
Hoda. • ■ ' . .

On
claim.

March 16 , 1978 , the Fund denied reopening of .claimant's
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In August |l978, Dr. Hoda indicated-that the relationship 
of claimant's fjresent back injury to his previous injury on 

■ the gob was est^lished solely on claimant's history- and the 
fact he .had filled ,a claim with.the employer-,at that time. .
Dr. Hoda indicated that there was no worsening of- claimant's 
condition, and He did not believe-, that claimant heeded-any 
.surgical,treatment. He felt claimant should be able ,to do 
light work thatj.did_not require any lifting, repetitive 
bending or stoopingor’ twisting of his back..

'After, a hearing the- Referee affirmed , the Fund's denial; ' 
Claimant,- requested Board review of the Referee's order.,: The ‘ ' 
Board remanded Ihis case to ’ the Referee for the purposes' of ■ 
considering post-hearing evidence consisting of a report. 
,from:Dr. Dierdorff, dated September 12', 1978.-

;-1 Dr. Dierdorff, -in the--September' 12, .1978 .report, indicated 
•that .he -had incorrectly assumed" tlie’ claimant had fallen 
.from' a. telephone pole. His records,- he reported, were.! 
silent on "direct causalogy for .his accident or the exact 
condition•involved". • He asked the Referee withdraw from the 
records -his previous statement ,of a fall from a telephone ' ,
pole.

• A second .‘hearing was held and the ' Refereeafter consider
ing this additional evidence; (1) set aside the Fund's 
denial of-. March 16, 1978; ,(2) remanded the claim'to it to- be.
.accepted as a disabling claim effective -May .6, '1976,;, '(3) 
ordered..the Fund to pay all temporary total disability ,-- 
.compensation, less time worked, and all other•benefits until 
the claim ,was .closed; (4) awarded claimant a penalty of 10%. 
of all temporary total disability compensation and medical , 
benefits between • January 5, 1978 and March 16,; 1978- for 
unreasonable delay in making a denial.and for its unreasonable 
failure to make the payments for. temporary total- disability 
and • medical ■ benefits within 14, days after ' January 5, .1978;' '. 
■and' (5) awarded claimant's attorney a fee of $1,250. ■ ' •

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's 
''order. The-Board finds the claimant has failed to prove his 
claim by a preponderance of the evidence. 'The denial issued 
-by the .'State • Accident Insurance Fund is affirmed. ■ ' "

•.The_ Board finds the condition for which claimant' now 
'seeks treatment has not been proved to be a direct result of 
■the original injury. The original injury, was diagnosed as a 
strained sacroi'liac. Claimant did not suffer- any loss of-,- • 
time from work .'I- He next sought treatment after he was, 
struck by a car, in August 1974. At that 'time,, he- reported . 
.pain in • the lumbosacral area. '
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■When he first saw Dr. Dierdorff he indicated that he 
had been injured in 1974 and that he had last worked on 
September, 12, 1974, 1-2 days after being struck by the car.
Oh May 6, 197.6 Dr. Dierdorff diagnosed a chronic lumbar 
nyofacial strain. Dr. Dierdorff. indicated the date of'
■injury had_ been 19,74. In September 1976 Dr. Dierdorff-

corrected the date of -injury to Fcbruary.l9, 19 7 3 , ' h'.jwe ver, 
he also indicated claimant havd been injured in a fall 'from a 
telephone pole. Later, Dr. Dierdorff said his records did 
not reflect how elaimant had been injured. Dr. Dierdorff 
treated claimant for a condition relating to the luriiDosacral . 
area and not to the sacroiliac area. . ■ • '

Dr. Hoda indicates in his first report that claimant had 
no serious injuries to his low back before 1974. He 
reported tha^t claimant definitely had a herniated disc ac L5-S1 
which had been confirmed-by • a myelogram. fie could not state 
with reasonable • medical probability teat claimant's 'present 
problems were related to the injury of 1974. Later he was • 
advised by the•claimant that the injury had occurred on' 
February 19, 1973 and not 1974. .Dr. Hoda, in August 1978, 
indicated any relationship of claimant's presen-t back injury 
to his previous injury on the job was established solely by 
history and the fact a claim had been filed with the employer.

#

The Board finds that Dr. Dierdorff's report of May 6, 
1976 was a claim for aggravation. The Fund did not .act on 
this claim until they denied it on March 16 , 1978. Clai.mant 
is. entitled to temporary total, disability for this period, 
less time worked. The Board also would assess a penalty 
equal to-10% of the temporary total disability compensation'- 
due for this period as a penalty for .the Fund's unreasonable 
.delay in making the denial. Claimant's attorney is awarded 
an amount equal to 25%-of the temporary total disability 
compensation not to exceed $750. • , - - , .

The Board finds its remand of this case to the Referee 
to consider the additional evidence was correct.

ORDER . ' ■ , ■ ' . ■-

The Referee's order, dated November 19 , 1979 , is. re
versed in its entirety. . ' •

..Claimant is hereby awarded compensation for temporary 
total .disability from May 6,. 1976 through March 16, 19-78, 
less time worked, - and an amount equal to .10% of this compen
sation as. a penalty for the Fund's unreasonable delay in 
denying -this claim. Claimant's attorney's is awarded a sum 
equal to 25% of the tempoary total disability compensation 
awarded, not to exceed $750.
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WCB CASE NO. 78-10,067- ^ March-27, 1980'

EDWARD HARRIS,|CLAIMANT 
Alan H. Tuhy, Claimant's Atty.
SAIF-, Legal Services, Defense Atty'. 
Request'for Review by Claimant

•Reviewed by Board Members Wilson -and McCallister. : .
ISSUE on' review ' '

Claimant seeks Board review of the Referee's ' order , . . 
which approved jthe State Accident' Insurance Fund';s (Fund) ’ 
‘denial of,his claim for a right_shoulder condition.,

'FACTS . - .
■■ Claimant,' ja 54-year-old carpenter', alleged, on : September;,

8,-.1978 he sustained an injury .to his right shoulder while • 
carrying- sheets of plywood up some stairs. . ciaimant’. stated ' 
theLstairway had low overhead clearance with a sharp•turn' at - 
the-top of ■ the ■ jStairs. ' .

-Dr. Charles Hathaway, D.C. , diagnosed' "1. Traumatic', 
cervical strain'/sprain , 2,. _ Bicepital' tendonitis [sic]". 
Claimant explained.to Dr. Hathaway he had injured his shoulder 
_on September 7 ,i 197 8. On .October 6,. 197-8, Dr. Hathaway 
■'.indicated claimant was, released for regular work and his,, 
condition was. medically stationary. . • ' ‘

, ” I . .
On November,2 , 1978, the Fund denied this claim:'

j ‘In December 1978, Dr. Hathaway indicated .claimant- had ■ 
stated that/on September 7/ 1978 he had'lost his. ba-lance 
while carrying llumber, on his - shoulder and hyperextended,-his • 
neck and shoulder. Claimant denied having any' previous''
shoulder injury 
thoracic, injury.

but admitted.having a previous neck and 
Dr. Hathaway felt claimant's• symptomatology

-was consistent with the accident he described.

On April 20 , 1979, Dr.. William Parsons indicated claimant 
told him that on September 8, 1978, after carrying som>e '4' x
8.1.. sheets of plywood he had' experienced pain in'' the right 
shoulder.. Since |his release for work claimant indicated he.’ ' 
had-worked'continuously, although he continued to have 
shoulder-pain.
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On May 25, 1979 , Dr. Howard Geist reported, clainiaiit 
told him that on September 8, 1978 he carried heavy sheets 
of plywood up a staircase. Claimant denied.falling or 
jarring his shoulder. While .doing this activity, claimant • 
stated he experienced a "stinging" in . the right shoulder.,
■Dr. GQigt indicdtQE olaimant had ho right
shoulder difficulty, but contradictorily states he did. The 
diagnosis was "chronic supraspinatus and bicipital tendinitis, 
right shoulder". Dr. Geist felt claimant's tendinitis could 
have been employment related. - ^ .

.At-'the- hearincj, claimant testified he was- working with 
Mr. 'David Dee one day car.rying sheets of plywood up a flight 
of stairs, when he experienced a "stinging and burning" in 
his right shoulder. Me said he continued to work and the 
pain became progressively worse, requiring him to see Dr. 
Hathaway on September 18, 1978. He denied telling Dr.
Hathaway he had lost his balance when he was injured.
Claimant indicated he told his' foreman his shoulder was sore 
and he "must be- getting old", but later said he told his 
foreman he injured his shoulder. Also, he said he told Mr.
•Lee he injured the shoulder. As to the date of the injury, 
claimant indicated he was unsure of the exact date and after 
discussing ' it with the company-secretary, arrived at September 
8, 1978. Claimant'-’s wife corroborated his testimony.

Claimant's -supervisor testified he kept a written 
record, which' indicated he knew nothing of claimant's alleged 
injury and that claimant carried plywood on September' 12, 
1978.

The Referee found inconsistencies in the histories 
given the doctors by claimant and his testimony. .The Referee 
found no persuasive medical opinion relating'claimant's 
symptoms' to his work • activity. Therefore, the Referee 
concluded' the weicjht-of the evidence failed to establish 
claimant suffered a compensable injury to his righ-t shoulder 
on September 8, 1978 and affirmed the Fund's, denial.

BOARD ON DE NOVO REVIEW
The Board,' after de novo'review, reverses the R'''.feree’s 

order. ' The . Board does not find the inconsistencies ir. this ' 
case are that ' serious. Claimant's testimony regardin.-j the 
date of injury es'tablishes he is not' sure of the date and 
arrived at September 8, 1978 after discussing this matter 
with a comipany secretary.'' The evidence clearly indicates 
claimant experienced pain in his ' righ t shoulder aftej.' carrying 
plywood up a staircase.

m
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m The'medical evidence establishes, in the .Board's opinion, 
claimant's right shoulder condition is related to his employment 
Dr. Hathaway iinds claimant's symptomatology was consistent 
with the accident he described. Dr. Geist 'opined clai-.:iant's 
condition could have been employment related.' The Board- 
finds the greater weight of the evidence relates•claimant's 
right shoulder condition to his work. ■

Therefore, the Board concludes claimant has proven by- a 
preponderancejof the evidence that he suffered a compensable 
injury to his|right shoulder as alleged in'September 1978' 
and reverses the Referee's order. The Board does not find 
the'denial*was unreasonable. - '

ORDER

The Referee's order, dated November 1, 1979, is reversed

The State Accident Insurance Fund's .denial, dated 
November 2, 1978 , is set aside and claimant's claim-is 
remanded to it for acceptance and payment of compensation 
and other benefits until the claim is closed pursuant to ORS 
656.268. ■

Claimant'|S attorney is hereby granted as a reasonable 
attorney'-s • fee .for his "se^rvices both at the hearing and -at 
Board review a sum equal to .$750, -payable by the Fund.

WCB CASE NO. . .78-6381

BEATRICE B. SHEVJMAKER, CLAIMANT

March -27, 1980

Kirkpatrick & 
Kennedy, King

Howe, Claimant's Attys.
& McCiurg, Employer's Attys

Order of Dismissal

-A request for review, having been duly filed with the 
V7orkers' Compensation Board in the above entitled' macter by the employer, ^and said request .for review now having been 
withdrawn, , i ' ' • •

IT 'IS THEREFORE ORDERED that the request-for review now
pending before 
of • the Referee

the Board is hereby'dismissed and the order 
is final by operation of law.'
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. WCB CASE WO: 78-86^
TAYLOR PARKER,. CLAIMANT 
Rhoten, Rhoten & Speerstra, 

Claimant's Attys.
G'.^, Howard Cliff, Employer's Atty. 
Request for Rgview by Employer 
Cross-appeal, by Claimant

March 28, 1880.

'ISSUE ON REVIEW

The employer and claimant seek Board review of that 
portion of the Referee's order which granted claimant an ... 
additional award of compensation equal to 48° for.lSv^ unsched
uled disability for his back injury. The employer contends 
this award is excessive. Claimant contends his condition, was 
not medically, stationary on September 12, 1978 and is still 
not and if it is the award granted by the Referee is not 
adequate.■ ; • , . ’ • '

FACTS . .

Claimant, a 40-year-old truck driver, sustained a 
compensable injury to his left hip, left shoulder and neck 
on November ,11, 1977 when ’he missed a step on the. truck and • 
fell.to the ground, landing on his left shoulder. Dr.
Robert Kelly diagnosed a "muscle •'strain glutious".

On November 29, 1977, Dr. Herbert Spady diagnosed 
sprains of the lumbar and cervical spine regions. He felt 
claimant might have some nerve root irritation in the cervical' 
spine. In March 1978, Dr.. Spady reported claimant had had 
previous episodes of back pain for which he had.made a 
"sa.tisfactory recovery" and claimant had returned to work.
Dr. Spady felt claimant would not be able to return to work 
involving a significeint amount of back-bending and lifting.
In May 1978, Dr. Spady opined the prognosis .for complete 
relief of claimant's back symptoms appeared to be poor and 
claimant needed a job modification. On July 7, 1978, Dr.
Spady reported claimant's condition was medically stationary.

In July 1978, Dr. J. Edward Field, medical examiner at 
the Disability Prevention Center, reported claimant complained 
of pain'in both legs, the low back, the neck and,both- shoulders 
and of impaired motion of the shoulders. He diagnosed'a 
lumbosacral and cervical muscle strain. C-laimant said he 
had an 8th grade education. He indica-ted- he had worked at a ' ' . 
variety of jobs including trucking, working in oil fields, 
selling door to door and manager of a tire shop. In August 
1978, Dr. Field concluded claimant would' most likely not 
return to truck driving. Claimant, planned to begin an on- 
the-job training program to become an apartment house manager.•
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On September 21, 1978, the Orthopaedic Consultants ' 
opined claimant's condition was medically stationary. They 
felt claimant ‘should be able to return to • his previous; • • 
occupation'with limitations, or some other occupation. They
felt claimant 
total loss of

needed vocational assistance. Claimant's;' 
function of the back and due to this^injuiry

was rated ,as'mild.- They opined the total loss of function 
of the neck was minimal.

A Determination Order, dated October 19 , 1978 awarded, 
claimant temporary total disability compensation and compensa
tion equal to 
back and neck

32°. for 10% unscheduled'disability for his. low 
injury. ' ' ' ' ■ '

In January 1979 , claiman t-was advised by the Field 
Services Division he would not be referred for vocational' 
rehabilitation'. On February 21, 1979 , 'claimant was notified • 
.of a withdrawal of employment reentry assistance.

• 7

- •..'The Field Services'" Division, on February 28, 1979 , •’ 
.reported claimant working as a dispatcher for another' employer, 
The Field Services Division did not find,claimant to be. a 
vocationally h|andicapped worker and, would not authorize a 
vocational reh|abilitation program. . • ’

' - i
■ ■ On’March 12 ,- 1979’, Dr. Thomas Erdman, D.C., reported 

claimant's condition was not medically stationary. He felt ■ 
claimant couldl return to modified employment with no heavy 
lifting. ' Claimant complained of constant pain and stiffness, 
in the neck, between the shoulders and arms, low back pain, 
■intermittent numbness and. tingling in both arms and. both 
legs, and headaches. . .

Dr. Spady, on March 26, 1979 , opined..the chiropractic 
treatments, were not .curative, and they were not advisable. ■ for. 
claimant's condition. The 'Orthopaedic Consultants agreed 
'with this.

On August 28, 19 79 , Dr. Spady reported claimant 'had 
been working since January 1979 as a' truck driver. Claimant 
complained of periodic episodes of leg pain, back pain and- 
pain in the knee.. He felt claimant's condition, h'ad not.

• significantly changed since his closing examination.. He 
stated it was expected claimant would have episodes of . 
worsening and episodes 'of improvement with his type of back 
problem. He felt the chiropracti.c .treatments were palliative 
and did not recommend any further treatment. '

In 1-963, claimant had injured his back and .right shoulder 
,in another industrial, injury. Claimant received an award of . 
tempprary' total disability and compensation equal to 36-,l/4° 
for.25% loss 'function of an arm- for uhscheduled disability 
for his injury I.
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Claimant•testifled he still has low'back pain, radiating 
into his right leg expecially after prolonged periods of ’ 
sitting.' He said this pain interfers with his sleep, his 
aL'ility to stanch, sit, walk, climb and bend.. Claimant said 
he did not' have any restrictions on his activities prior to 
the 19^77 injury. He said'he works about 55-60 hours per 
week at his current job. He'stated he was also a very 
competent mechanic. He commented'^'he was taking no medication

The Referee found, based on all the evidence, claimant 
was entitled' to an increase of compensation equal to 48° for 
15% unscheduled disability for this injury'. . •• •

BOARD ON DE NOVO REVIEW ' , •

#

The Board, after de novo review, modifies the Referee's 
order and restores the Determination Order, dated October 
19, 1978. The' Board finds the preponderance of the evidence 
in this case does not establish claimant has suffered a loss 
of wage earning capacity in addition to that for which he 
•was compensated by the Determination Order.. Claimant has 
returned to his previous form of employment and' is.-able to 
function' very well in it with minimal difficulties. The 
preponderance of the.medical evidence indicates claimant has 
a mild disability. The Board feels, based on.all the’evidence,

the award of compensation granted by the'Determination Order' 
correctly- compensated claimant for his loss of wage earning 
capacity due to'this' injury. Therefore, the Board reverses 
that portion of the Referee's order which granted claimant 
an additional award of compensation equal to 48'° for 15% and 
restores the Determination Order.

The Board, concurs with the Referee's finds that claimant's 
condition was medically stationary as of September 12 ,. 1978'.

ORDER .

The Referee's order, dated October 11, 1979, is modified.

That portion of the Referee'e order which granted 
claimant an award of additional compensation equal to 48° 
for 15% unscheduled disability for his back injury and ' ■ ;
granted claimant's attorney a fee out of this increased 
compensation is reversed. - • . ,

The Dete.rmination Order, dated October 19.> 1978, is 
reinstated and restored.

The remainder of the Referee's order is affirmed.--

#
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9 WCB CASE NO. 78-2194 March 28 ^ 1980

MONIQUE SCARBOROUGH, CLAIMANT
Galton,;Popick & Scott, Claimant's Attys. .
Lang, Klein, Wolf, Smith, Griffith . .

& Hallmark, jEmployer's Attys. • .
Request' for .Review by .Claimant

Reviewed jby Board Merabers_ Wilson and McCallister.

ISSUE ON REVIEW

■ ' The claimant seeks Board review of the 'Referee 's'order 
which affirmed the employer's denial of her claim,for her 
right shoulder condition. Claimant contends she’has proven 
that this condition was related’ to'' her work-and that her'' • .
work ’materially and permanently aggravated this•condition.

‘FACTS .

In August:- 1976, claimant had been off.work for a,condi
tion diagnosed as bursitis of the right shoulder. Dr. 
Eilerbrook noted claimant continued to have difficulty with 
pain in her legs and right arm into August of 19 7 7.' ■

: ' ■ On September 13, 1977, Dr. -Eilerbrook reported- claimant
continued to complain' of pain in the hip-and arm.. . Claimant .• 
reported she- first began to have difficiilty with her right . ^ 
shoulder and elbow, about a year 'previously. Claimant .said 
raising her arm caused:pain and that her right elbow was 
stiff and painful. Dr. Eilerbrook reported claimant also 
complained of -tenderness over the left posterior trochanter 
area. , His dia'gnosis was multiple tendinitis' of the right 
shoulder, elbow and left hip.. He injected the areas with 
xylocaine and .depo-medrol.

Dr. John Thompspn indicated, on -.September 20,., 1977, he ’ 
had examined claimant and -felt she had chronic tendinitis of 
the right shoulder, epicondylitis of the ri.ght .elbow and a. ■ 
trochanteric bursitis,of the left hip. .

On September-28, Dr. Eilerbrook indicated he. was not • 
sure if.claimant's tendinitis condition arose from her. 
employment-. On the same date, Dr. Thompson indicated-it was •' 
his opinion’ th’at the multiple tendinitis of the' right shoulder, 
elbow and leftj hip were- not -related to claimant's employment.

On October 10, 1977, claimant filed a claim for pain in, 
the left leg, -right elbow and shoulder. She .indicated her 
job. of "fritting" required standing for long periods of time.
and use of the 
Claimant was a

right arm constantly "to frit and dag,." 
48-year-old production operator for this 

employer. Shel indicated this condition had gradual.ly developed 
since sometime in July 19 75.' Claimant stopped working -for 
■this employer on September. 2, 1977.
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Also, in October 1977, Dr.- William Peltzer, D.C. , 
indicated clairaant' s ' condition was brought on by her employ
ment. He diagnosed a right shoulder bursitis and mild 
tendinitis of the right shoulder girdle. , ! •.

#
On February 21', 1978, the Orthopaedic Consultants 

indicated claimant had reported experiencing pain in the 
right wrist in 1975 v;hile performing her usual job with this 
employer. She indicated she continued to work and after 
several days' the' symptoms disappeared. Howe.ver, either at 
the end of 1975 or in early 1976, claimant said she began to 
notice pain in the region of her right shoulder. She said
this pain SQQniQd to bo brought on initislly hv taismg her
arm overhead. The Orthopaedic Consultants reported claimant . . 
was 5’1" and weighed approximately 153 pounds. They diagnosed- 
bilateral chronic_ subacromial bursitis and capsulitis with 
calcification■and left trochanteric bursitis. It was their 
opinion that 'claimant's condition was not stationary and 
that she was in need of further treatment. They noted the 
diagnosis they arrived at did not fit the criteria normally 
applied for an occupational disease and there was no history 
of a ’’specific injury at any time involving either the wrist, 
elbow, shoulder or hip. They felt the history of pain in 
the right shoulder was undoubtedly irritated by her particular 
job as described to them by’the claimant. She had indicated 
her job required repetitive use of the arms above the waist 
levdl., They did not 'feel that this should be classified as 
an on-the-job, injury.’ • .

On March 7_,” 1978, the claimant's claim was denied.

In June 1978,' Dr. Thompso'nV after seeing films depicting 
claimant's job', indicated' he still'was of the opinion that, 
her problem'was not related to her employment. He indicated ' 
he agreed with the report of the Orthopaedic Consultants and 
with their opinion that the diagnosis ciid not fit the criteria 
normally■applied to an occupational disease. He did not, 
believe the activities represented on the film, materially 
contributed 'to claimant's problem. ' Dr. Thompson did agree 
with the Orthopaedic Consultants that the pain in the right 
shoulder was undoubtedly' irritated -by her job. He also 
agreed tha,t this injury should not.be classified as an on- 
the-job injury. • : • , - • .
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9 On July 31, 1978, the Orthopaedic•-Consultants, after',. .
■ reviewing the |same film, reported they did not feel that the.
■crite'rium -for 'an occupational disease-was met.‘in tKab the ' • • 
spebifi'c activity ‘did not produce similar complaints in'the' 
majority.of individual's performing' this -activi-ty. However, ' 
they noted the film depicted an -indivi-dual who'-repeatedly 
'abducted the right shoulder from 45° to close to a. complete 
range of abductionIt was the'ir.., opinion that this type of 
•repetitive -a'cl-ivity in an individual who has any 'type of a 
■peri'eapsulitis or irrita'ti'on of the shoulder ciiff, with of- 
’wi-thout calcification,' woul'd' undoubtedly aggravate this. . -
condition by repetitiously performing *a job requiring ■ abduc- • 
tio'n, as- depicted in the film. 'In November 1978 , -the Ortho-

■ paedi'e ’Consultants opined the repetitious activity -that they"
observed in the films would not ordinarily produce symptoms 
in a shoulder Ithat was normal in all respects, but in a 
shoulder with |undeflying disease, such activity could-irritate 
the underlying condition ' and thus produce symptoms.' i . '

■ 'The employer's insurer commenced payment of temporary, 
total disability on October 19,. 1977 and continued paying-v - 
temporary total disability until March 7,’ 1978 -when the 
claim was denied.

’The Referee found claimant's right shoulder- at leas--t 
had been "aggravated" by the work; i.e., the work'caused 
symptoms. However, he'found that the claimant had failed to 
prove that the work originally caused or permanently worsened 
her conditionJ He found claimant's right■shoulder condition 
was made more |symptomatic by her work, but that it.had not- 
permanently worsened because of the work and-affirmed the 
denial’. ' The Referee further found the' employer's insurer - ■ -
was not subject .to a penalty because it had commenced payment 
well within' 14 days of the assertion of the claim; .. .
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BOARD ON DE NOVO REVIEW

• -The , Board, after de novo review, reverses the Referee’s 
order. The case relied upon by the Referee-.in reachinc his 
decision was- -reviewed by the Supreme Court. The Supreme 
Court, -in dVeller. v.. Union Carbide288 Or . 27,P2d * . ' .
____  ( 1979 ) , held that claimant had to prove by a preponder

ance of the evidence .that: "(1) his work activity' conc.T.tions' 
(2) cause- a worsening of his' underlying disease (3) resulting 
in an increase, in his pain '(4.) to the e>:tent that it produced 
disability -or, -requires medical services". The Supreme Court 
held.that this worsening need not be- permanent. The Court 
held that a .temporary worsening of the underlying disease-
which required medical sawicee. si* i h te'i’iiporary
disabi-lity, was compensable. Citing Stupfel v. Edward ’ Hines 
Lumber Company, 288 Or 39,
Supreme Court further, 
Company , 2 88,Or 51,

in the
,R2d

__.P2d
case•of

(1979). 
Hutchison v.

The 
Wey>: rhae.user

(1979) stated, -in
discussing the claim for an occupational respiratory disease 
resulting from breathing dust and smoke at work: "If the 
'mil 1 , conditions • caused ternpora.ry exacerabation of his-pre
existing chronic.obstructive pulmonary disease, sinitis and 
bronchitis so as to require medical services that would not 
have been othen*;ise necessary or that exacerbation resulted 
in even tem.porar.y disability, this claim is compensable".
The ;Referee, in this case,, found that claimant's right 
shoulder'-condition was made more symptoin.atic by her work.
The. Board agrees with this. conclusion. ' )3ased on the rationale 
of the cases cited above, the Board concludes claimant's 
work caused an- aggravation of her symptoms and caused her to 
quit v/ork and seek medical care. Therefore, the Board • 
concludes that claimant: has' proven that her claim• for• the 
right-, shoulder . condition is compensable... The. Board, therefore, 
would reverse the Referee's order.

ORDER

The Referee’s order, dated December 19, 1978, is reversed.

Claimant's claim for a right shoulder condition is 
hereby remanded- to the employer for acceptance and payment 
of compensation and other benefits until the claim is closed ■ 
pursuant to ORS 656.268.

Claimant's attorney is granted as a reasonable attorney's 
fee .for his services both at the hearing and on Board review 
a sum equal to -$750, payable by the employer.
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WCB CASE NO. 78-5466 .

ROBERT V. MAGEE, CLAIMANT 
Alan L. Ludwick, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
•Request'for Review by the SAIF '

March.29, 1980

Reviewed by Board Members Wilson and McCallist'er.

ISSUE ON REVIEW

The .State Accident,. Insurance Fund (Fund) seeks - review by 
the Board of the order of the Referee which remanded claimant'scldim W ,’it . accepUnge .and payment .of compensation as,

'• required by ’law. . . , . • .

FACTS ,:

■ 'Claimant was in a partnership in a business called Gooden 
• Magee which did concrete work.

.,0’n.. the • date of., the, injury, December 7, 1977 claimant and 
' his wife' were driving, down. Main Street, in Springfield in their 
own' personal automobile and were stopped for a school bus and 

'.were rear-ended by another vehicle which severely injured claim
ant .causing ."enormous paralysis" and which .put.him in a .wheel
chair.

Claimant and his wife were on their way to a Eugene engineer- 
- ‘ ihg firm to sign papers on a sub-division owned.'exclusively 
by claimant and his wife and not a part of Gooden Magee. They 

•; were then going to the Fund's office' on a business call to check 
'into materials I they had received from the Fund regarding a'work
ers' compensation claim of one of .their employees whose" back 

' injury, was denied by the Fund.

.- - Claimant testified that ■ he and his wife left- their-resi-' 
dence on ,57th Street in Springfield at around 8 a.m." The 
engineering firm was located on Willamette and 14th Streets' 
in Eugene. Thereafter they were going to the Fund's office 
because 'of- their concern over an. employee named Luse's 
attorney fee agreement which indicated Gooden Magee would 
pay attorney fees win or lose. Claimant testified he had;
discussed this 
about it.•

claim with Gooden but Gooden'was not concerned .

■' Claimant testified that they would have gone to the Fund's 
office even if |they had not had-to go to the engineering - 
firm. Claimant testified in December 1977 he thought the 
Fund's office was on 13th and Willamette but ’the morning of 
the injury’ his jwife informed him it was located on. Centennial 
Loop. ■ , !
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Claimant testified that their plan after visiting the 
Fund's office was to go home as there was no work to do in his 
business that day.

Upon cross-examination, claimant testified that his house 
was located about one block from freeway 1-105, which was 
probably a more convenient and quicker route into Eugene.

Claimant's wife, who had been excluded during .claimant's 
testimony, testified she had correspondence regarding' the 
Luse case on her lap at the time of the injury. . She turned 
this correspondence' over to Mrs. Gooden at the hospital.. The 
correspondence had been addressed to Mr. Gooden's house, 
which was the business address. She further testified she 
had talked to the Goodens the night before and they were not 
at all concerned about the claim, but she had questions and 
was concerned and that was why they were going to the Fund's 
office. Claimant's wife was not involved in claimant's 
business. ' '

Mrs. Magee further testified that she thought th.e Fund 
office was located at 13th and Willamette but on the morning 
of the injury her husband i’nfornied her it was -located on Cen
tennial' Loop.

A Fund's claims consultant testified that the file on 
Luse was sent to the Salem office on October 6 and Mr. Luse's 
request for hearing was dated October 7, 1977.

A Fund claim adjustor testified there was no claims 
adjustment office in Eugene until February 1978. '

• The Referee found-claimant and his wife were credible 
witnesses and found this trip was a dual purpose trip in that 
claimant was going to the engineering firm on a personal mis
sion and then to the Fund's office for a purpose related to 
his business.

He 'remanded the claim to the Fund for acceptance and 
an attorney's fee of $l,-250.

BOARD ON .DE NOVO REVIEW ■ ■

The Board, on de novo review, finds that the evidence 
indicates a number of things that cause concern. The Luse 
request for hearing and attorney fee agreement.must have been 
received by claimant in October or November at the latest.- . 
It, therefore, is difficult to understand, if claimant was 
so concerned about this agreement, why an earlier contact was 
not ma.de .with the Fund's office either by phone or personal 
visit.
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Another concern is that claimant testified he, and'his 
wife left 'their residence about 8"a'.m. and- the police report 
indicates the accident occurred' somewhere' around' 8': 5 5 (claim
ant testified 8:30 or 9:00’a.m.). It is,obvious that-in that 
amount of time| they would -have gone much further than Main'■
Stroet in.Springfield. ■„ , ■ - ■ ' ■

Further, the route chosen was by personal choice and was 
unreasonable when considered'in light of claimant's testimony 
that they were|to be at the.engineering firm shortly after 
8, a.m-. and yet| they, chose to go through Springfield, Glenwood, , 

‘etc. ,, rather than to take -I-,105 a block or so from their^ 
residence, which is the. quickest and the most convenient - 
route.

'The last'.point is that despite the accident ..which ’occurred, 
the engineering firm got the signature of claimant's wi'fe 
the, following day but, investigating their employee's^ claim , 
was never completed.

For the foregoing recitals,the Board concludes that -the 
dual purpose rule has not been satisfied in this case and that 
the preponderance of the evidence does not establish the 
■purported business purpose of the trip. The Board,•therefore , 
concludes that|the injury occurred while the.claimant was 
engaged in a personal mission, unrelated to the employment..

ORDER

The order of the Referee, dated ..August 6, .1^19., is re-' 
versed. ' ■ • ■

! ■

■' The Fund's denial, dated May, 24 , 197 8 , is affirmed.

SAIF CLAIM NO. C 379597

A. LOUISE BABB^ CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty 
Own Motion Order

March 31, 1980

On December 11, 1979 claimant, by and through her 
attorney, requested the Board to exercise its own.motion
-jurisdiction and 
On January 25, 
moving freight 
August 3, 1973

reopen'her claim- 
1972, claimant had 
in a stockroom. A 

; originally closed

for he.r'lov; back' injury, 
injured her low back while 
Determination .Order, dated 
claimant’s claim wi'ch

temporary total disability compensation and compensation' 
equal to 16° for 5%' unscheduled disability for , her low- back 
injury. Claimant's aggravation rights have expired.
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Claimant, in her motion to the Board, stated, that since'- 
her last award or arrangement of compensation, she attempted 
employment, but her physical condition had deteriorated to 
the ,ppint where she was totally unable to work. Attached to 
tdiis request was a report from Dr. Timothy Mahoney.

On October 29, 1979, Dr. Mahoney indicated that claimant 
had had a flare-up of her low back pain lor approximately 
three, months. He noted claimant had never had complete 
relief of her pain following her lumbar laminectomy in 1975. 
After this 1975. surgery, claimant, continued to have chiroprac
tic adjustments which had not -significantly improved her 
condition. Claimant stated that she was unable to bend or 
to do any lifting. Further, she indicated that remaining in 
one position for any prolonged period of time increased her

discomfort I. Dr. Mahoney found, claimant's nQurolo^id&l '
evaluation was entirely normal. He diagnosed that claimant 
had an exacerbation of her chronic low back pain which was 
probably muscular in origin. He did not feel that•claimant 
was. capable of v/orking at. -that time.

On December 13, 1979, the Board requested the State • 
Accident' Insurance Fund (hereinaf-ter referred to-as the 
Fund) advise the Board of its position'regarding the claimant's 
request for own motion reopening. On Decerrber 27-, 19,79 ■, the 
Fund advised that they desired to have claimant' examined by 
an independent medical consultant.

The Orthopaedic Consultants, on February 1-2 , 19 80,- 
reported claimant complained of constant' pain in her back . 
and right buttock. She also indicated that the pain extended 
down both legs. They diagnosed a status post
hemilaminectomy with ■ exploration of I.M-5 and L5-S1 disc 
spaces, chronic lumbosacral sprain, and functional overlay.
They opined that claimant's condition was medically stationary 
and that her condition had not objectively worsened since 
her claim was closed. They -noted' claimant did have evidence 
of degenerative intervertebral disc disease radiographically■ 
as documented by the disc narrowing at L5-S1 level and 
probable space narrowing at L4,5. They felt that her current 
problems were a continuation of her degenerative intervertebral 
disc disease, which apparently became symptomatic in January 
of 1972. ■ ■ , _

The Fund, on.March 6, 1980, advised the Board that it 
opposed the issuance of an order reopening this, claim for 
medical treatment and time loss compensation.'

6>)

#
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The Board', after thoroughly . considering the evidence 
before'-it> finds it is not * suf ficient/to warrant a reopening 
of claimant's claimat this time.- The. Board notes.that- 
claimant is entitled‘to cdnti'huing care under ORS '656.245 
for any medical treatment related €o her original .injury. - 
.The -Board finds the request ^by' claimant for own motion - .

, relief should be denied. '

IT IS, SO ORDERED. ‘

>' , Purs.uant to ORS 656.2 78 ( 3) neither party has. a right ,to'
, a hearing, review or appeal.'

SAIF CLAIM NO. C 145914 March 31, 1980

WILLIAM M. BROD, CLAIMANT '
SAIF, Legal Services, Defense Atty.
Own Motion Determination

\ •

'On September 12, 1968, claimant sustained a compensable 
injury to his right knee. His claim was initially closed by • 
a Determination Order, dated December 19 , 1969 ,-.which awarded 
him temporary total disability compensation and 23° for 
partial loss of.the right leg. This Determination Order was 
appealed, and resulted .in claimant being 'awarded compensation' 
equal to '32° for unscheduled disability for a right hip’’ - • ■ 
condition and 8°' for scheduled disability of the right..leg.. 
These''awards were in lieu of the previous awards. Claimant's 
aggravation rights have expired., ■ .

Claimant continued to have difficulty with his' right- 
hip. On October 23, 1978, Dr. Richard. Zimmerman 'performed a.' 
total right hip replacement.

. By•an Own 
Board reopened

Motion Order,, dated February .2 , .-1979., the 
this claim effective the date claimant was

hospitalized for the surgery performed by Dr. Zimmerman.

On February 5, 1980, Dr. John Hardiman opined-claimant'.s 
hip condition was significantly worse now than .in 1971. He . 
felt this condition would continue to deteriorate. Dr. 
Hardiman felt- claimant would ,eventually need additional 
•surgery. ■ He felt claimant had-a 100% 'loss of function of 
the right lower extremity "as. if he were amputated with a", 
hip disarticulation"
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-'■On- February 27, 1980 
requested a determination 
The Evaluation Division o 
ment/ on March 10, 19 80', 
additional temporary tota 
through' February 5, 19 80; 
ity to the right hip; and 
ity of the right lower ex 
awards.

, the State Accident Insurance Fund 
of claimant's current disability, 

f the Workers’ Compensation Depart-., 
recommended claimant be granted 
1 disability from October 23, 1978 
an award of 25% unscheduled disabil- 
an award as a 20% scheduled disabil-

lieu of all previouis
The Board- concurs with the Evaluation Division thab the' 

medical evidence indicates claimant's condition is }^robably 
medically stationary. - ' - .

The Board agrees with the Evaluation Division's recommciv 
dation regarding the av;ard of additional temporary total' 
disability compensation and the aware; of .scheduled disaljllity 
However, the Board finds the evidence indicates' claimant is 
entitled to more unscheduled disabilio-/ than recommended by 
the Evaluation Division.

The Board concludes claimant is entitled to an award of 
compensation of 35% unscheduled disability for the right' 
hip, in lieu of all previous awards of unscheduled disability.

ORDER -
Claimant is hereby granted an av/ard of additional 

temporary total disability compensation from October 23,
19 78 through February 5, 19 80; compensation equal .to 20% 
scheduled disability of the right lower extremity; compensa
tion equal to 35% unscheduled disability, to the right hip.
The- awards of scheduled'disability and unscheduled disability 
are in lieu of all previous awards.

SAIF CLAIM NO. 20DC 2300 March 31, 1980

RAY C, CLARK, JR., CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion' Determination

On April 1,- 1967, claimant suffered compensable injuries 
to both of his elbows. A Determination Order, dated April- 
6, 1970, awarded claimant tempoary total disability compensa
tion and compensation equal to 7° for partial loss of the ' 
left arm and 15° for partial loss-of the right arm.. Claimant's 
aggravation rights have expired. ' - -
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Cl^ainvanticonbi^nued w-i-th his elbows,
tober 25,j 1978, Dr. William Mayhall performed bilateral,, 

epicondylectomies and ulnar nerve tradsrTdsi-'tion'-'-fo'r ulndr

Mayhall indicates would

' ■On'^-'Fdbruary^ TOVr^th'e^:S tatej-rAccidejvt^
ueste'tfla^'det'ermin'atiori''of“'ci'aimanb-1 -s cur-rentt disabild:

best if claimant
iMayhal'd'; fo'uhd 
a b n or. ma- bi r c on t o ur; 
rondyjbec tdiriy ’.tl) 

ald.y;,rS-t.atdonaryi.:.l£nr; acw' 
e/{T. ' .lanoO',

^ ...._ , - _ , :'F_und'‘£-'feque&te\di^a-^'det'erTriin‘at_im''of“'ci^aimanbyS -cur-ren.tT disabiddbyl.fllb ‘ The' Eyal%a-€lorif^b’iVi^i "of..tlie"; ^W.orierSj? ^Gpmpensati■.on>/ Depar.trfli '
mentr;-'?'6h--Ma'r'ch'i; 19'‘,"'l'9'8p., reccmmended.-j cl adman t-^be^^grahbededi; 'io 
•-addibidhal^-temporary'^'tdtal^' disabilibyr-.Gompensabion.-j from'r nil ' 
...October 25-, 1978 through February'"20',” 1979 and additional 
permanent partial disability, of ;5additional; permanentd=i .partial‘^d’isabili-typ^,of'^the::f igHt:par'm"an’d^5%' additional Q:-^

' .permanehb’’‘partiai'-^c3isabi'Iity-fdr"the left* arm.’
"islj- ftl ■

. ; Claimant is hereby'granted’ t'empofa'ry total''disabirity * 
compensation from October ,25, 1978 through February 20,- 
1979 , less time worked and compensation•for • 5% loss of the 
right arm and 5% loss of the left- arm. These awards are in 
addition to any previous awards claimant may have already, 
received. The|record indicates that the temporary total 
disability award has already been paid out. .

CLAIM NO. D 58084

JACK J. FISHER, CLAIMANT ’
SAIF, Legal'Servi.ces, Defense Atty 
Amended Own Motion Determination

March 31, 1980

On March 17, 1980, the Board entered its Own Motion 
Determination in the above-entitled matter. It has been
brought to the 
in the heading

Board's attention that the ClaimNo. cited ’ 
was incorrect. Therefore, Claim No. "C5805’4" 

should be corrected to read "D58084". The remainder of the 
order is affirmed. ....
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. , , WCB CASE NO. 79-3401

ALBERT E. LIVELY, CLAIMANT 
Pozzi, Wilson, Atchison, . Kahn 

& O’Leary, Claimant's :Attys.
SAIF, Legal Services, Defense Atty. 
Order

-March 31,* 1980

On‘ March 21, T980 , the State Accident Insurance Fund 
(F-und)‘ moved the Board to reconsider its order entered, on 
March 20, T980. The-Board, in its order, had indicated it' 
was unable to reconcile two cases decided by the Supreme 
Court. The Fund argues the cases are easily reconcilable •' 
and^'the real-problem is distinguishing ' them. It , contends 
claimant.must-prove by the greater weight of the .evidence 
that the work activity and conditions "caused""a worsening 
of the ‘underlying "disease". In this case, it argues claimant 
had failed to meet his burden.

The Board does hot find the cases cited in its March 
20, 19 80 ‘order as- "easily reconcilable" as does the Fund.

In this case, the medical evidence, as the Board inter
prets it, indicates claimant had no pre-existing condition 
before he began work with this employer and that the condition 
he now has arose out of and in the course of his employment. 
The Board finds Dr. Slaughter's opinion to be more persuasive, 
than that of Dr.Tuhy. . Therefore, the Board-affirms its 
previous order, entered March 20, 1980. •

i)

SAIF CLAIM NO. EC 276636 March 31, 1980

CHARLES EDWARD MUELLER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

On November 16, 1970, claimant sustained an injury to 
his low back. He underwent a laminectomy and discectomy, 
with fusion at the L5-S1 level.- His claim was originally 
closed by a Determination Order, dated April 11, 1972, which 
granted him an award of compensation equal to 80° fo.r 25% •’ 
unscheduled disability for his low back injury. A Stipulation, 
dated October 26, 1972, increased this award to 96° for 30% 
unscheduled disability.

i>
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4k'. ' " Claimant continued to have difficulty with his back and-
-the claim, on April 9, 1975, was reopened. Claimant underwent 

; , ■ a 'second laminectomy and discectomy.'at the..-, L4-5 • level' and ^■■exploration of J the L3-L4 level. A Determination' Orderv ..;' 
dated October 21, 1975, awarded claimant additional temporary 
total disability compensation. A.Stipulation, dated April 
26 / 1976, increased the .awa'rd 4.8° for 15%. unscheduled disabil- 

. ity making the| total award of, compensation, equal .to 144° for'
■’ '45% unscheduled low back disability. '

■ Claimant continued'to have difficulty with his low .
, back : On April j 4 , 1979 ,. the. Board reopened - claimant' s. claim 

■ . ' under its own'motion jurisdiction. The effective' date, of
. . ' -the reopening was February 27, 1979. - ' ■ ■ '

Claimant ' re.ceived conservative treatment from Dr. .• 
j' . William R.' Parsons.. On August 23, 1979 , Dr. Parsons, released,

.claimant to his regular work.'. Claimant returned -to his., 
regular work on that date. , In December 19 79 , Dr. Parsons - '-?■
reported that in his opinion claimant's, condition; waS:.medically 

'. stationary. He suggested claimant be examined by the■Orthof■ • 
.paedic Consultants. , . • • - , -

On February 19 , 1980, the Orthopaedic Consultants -■ 
reported that claimant's condition was medically stationary. 
They opined .claimant could continue to'engage in the light 
to medium.work |.which he was doing at .that time.'.•"It was ■ . ’■ 
•their feeling that- the physical-impairment was'af'the moderate 
•level a-t- that ti.me-.due to claimant's 'previous back injury? . : 
aiid surgery.. They .felt claimant would' show .a . gradual, improve
ment in his condition and no further surgical or conservative' 
treatment .was necessary at that time. •

• ..On .March 4, L9 80 ,. the State Accident Insurance .-.Fund '. 
re.quested a. determination o.f claimant's current disability.-- ' 
The Evaluation iDivision of the Workers'" Compensation Depart-'-' 

‘ment, -on March |l8, 1980 , recommended that claimant be granted 
•an award of additional temporary total 'disability compensation 
from February-27, 1979 , through .August 22,■■ 1979'andno . 
additional-'award of .permanent partial..disability. . . '. ,

The Board- concurs with this recommendation.

ORDER

Claimant, is hereby granted; temporary total disability- 
compensation from February_ 27, 1979 through , August. 22 ,.' 1979 , 
less time worked. The record indicates' that .claimant has . 
already been granted this compensation. ■ . ,
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CLAIM NO. C 179627
CHARLES,.F. PETERSON,' CLAIMANT 
SAIF, Legal, Services, Defense Atty. 
Own Motion Order.

March 31, 1980

•On: April 21,-' 1969 , claimant sustained art i^njury to his 
right foot.: A ■ Determina bion Order, dated March 16 , 1970,
origina-lly closed claimant's claiiti. The claim was sul;soqucn-cly 
reopened and closed by a Determination Order, dated August'
7, 1975, which granted claimant additional temporary total' 
disability compensation and compensation equal- to 6.75° for 
5% loss of his' right foot. Claimant's aggravation, rights 
have expired. ' .

In January 1980, Dr. George McNeill reported that 
claimant had a' fusion of a first metatarsal-phalangeal in 
the greater toe -on the right. He reported claimant had done 
well until about six weeks prior to the January examination; 
about that time•the claimant, had noticed some swelling, 
aching, and'drainage in the area of the great toe. X-rays 
revealed a partial arthrodesis of the great toe and'that the 
screw which had been used for the arthrodesis had broken at 
its mid points. It was Dr. McNeill's opinion that the screw 
should be removed.

On February 11, 1980, the Fund authorized Dr. McNeill' 
to provide the treatment as recommended. The Fund agreed it 
appeared the current problem directly related .to the injury 
of April 21, 1969 and, authorized the recommended treatment 
under. ORS 656.245. The Fund, requested that Dr. McNeill 
advise of any, time loss so they could submit the matter to 
the Board.

i)

Dr. McNeill's office .advised the Fund that claimant was 
hospitalized on February-24, 1980, surgery was scheduled for 
February 25, 1980, and that claimant would be disabled for 
about two weeks.

On March 24, 1980, the Fund advised' the Board it would 
not oppose an own motion order reopening this claim for the 
recent surgery and the approximately two. weeks time loss .

The Board, after giving consideration to the evidence 
in this matter, concludes that the claim should be reopened 
as' of the date claimant was hospi tali zed . for the surgery, 
proposed by- Dr. McNeill and until his claim is.again closed 
pursuant to the provisions of 'ORS 656.27'8.

IT IS SO ORDERED.

i:
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CLAIM NO. -D53-124543 March 31, 198.0
V- •'"f ' .

LEO P. SHAFFER, CLAIMANT^-• • • ' ‘ ’
5AIF, Legal .fierviGeS) ^Defense At'tY..C -- :Own-Motion Det|ermination ' ■ * : ' . , , . . ■

' ... On July.26 , 1968, claimant sustained a ' compensable 
injury to .his head. This injury required, extensive treatment 
for multiple facial and skull fractures.and lacerations.
This claim was| first closed on June l8 , 1973 with an award ■ 
of compensation for permanent partial disability equal''to 
,15% loss of hearing_ of the left,ear, 25%; loss,of hearing in 
the right ear-, | and 25% unscheduled ‘disability’ for- his head 
and shoulder disability. This award was increased-by...ah . _ ,
Opinion and Order, dated Novemb.er 8, 1974 , 'which'granted 
claimant . permanent partial disability awards, equal '-to ’22...5.% 
loss .of hearing in the left ear and 34.5%' loss'of'hearing in 
the right, .ear for 46’’ binaural hearing loss and 160° uhs'ched- 
uled disability for his''eye, head, shoulder' and-back .injury.. 
This was in ''lieu of the amounts ' granted by the Determination ' 
Order. Claimant' s' aggravation rights have 'expired.'.-'3. ‘

On’January 171979 , 'claimant was admitted by Dr.- Harry 
Mittelman' to Stanford University Medical" Center ’for'additibnai 
medical treatment. Dr, Mittelman performed a.tympanopiasty 
using .a total ossicular replacement prosthesis from the, - 
tympanic membrane to the oval window. ‘Claimant underwent, 
additional surgeries on March 26, 1979, April 2, 1979, and- 
on April 21, 1979 ., Dr. Mittelman related the need 'for' these 
‘surgeries to, claimant' s original injury in 1968. '

, ,The- Board] reopened claimant's'claim by an Own Motion.
Order, dated May 8,‘ 1979 , and ordered' the• payment ofj-temporary 
total' disability compensation to begin January -1-7', 1979 . • 
unti‘1 the claim was' closed pursuant to -the • provisio'ri.s of ORS '
656.278.

Dr. Mittelman released claimant on February .5, ,1980 'to 
return to his regular work. On February 8, 19 80., Dr. :• Mittel
man repor-ted ^--t 
ary., - b ;

"lat claimant.'s .condition was medically station*

On February' 19 , ..19 80 ,, , Employers Insurance- of' 'Wausau 
requested a de-termination-ofclaimant'‘S‘'curferit‘disabiiity,.

Division of the: Workers '- ^Compensation -Depart-- 
20,19 80 , 'recommended 'that claimant's ' claim 

that he be granted additional temporary tptai- 
disabi.iity 'compensation from January "l'7 ‘19 79', through • February
3>- 1980 , and...temporary partial disability-'compensation'' from ' 
February 4 ,.,19 80 'through .February . 8, 1980 ..-, /■ , '

The 'Evaluation 
irent, on March 
be .closed and

The ‘ Board concurs with this recommendation.
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Claimant is hereby granted an award oi additional 
temporary total disability compensation from January 17,
1979 through February 3, 1980, and temporary ’partial disabil
ity compensation from February 4, 1980 through February 8,' 
1980, less time worked.

ORDER '1

CLAIM NO.. UNKNOIVN March 31, 1980

A.K. STONE, CLAIMANT
£AIP, Ld<^S.l Services, Defense Afty
Amended Own.Motion Order

On March 17, 19 80 , the Board entered' its Own Motion 
Order in the above entitled matter. error on pac|0
two of said order should be. corrected. Under the 
"Appeal Notice" section, both references to the State 
Accident Insurance Fund should be changed to read: "scjlf-
insured employer' 
is affirmed.

The remainder of the Own Motion Order

CLAIM NO. 3W-10-4895

^RGARET VAN LANEN, CLAIMANT - 
Pozzi, Wilson, Atchison, Kahn 

& 0'Leary, Claimant’s Attys..
Lang, Klein, Wolf, S.Mith, Griffith 

& Hallmark, Employer’s Attys.
Own Motion Order

March 31, 1980

Claimant sustained a compensable injury on'May 23, 1972 •
to her back. Her claim was originally closed by a Detcrniina-- 
tion Order, dated October 17, 3.972 , which granted her no 
award of permanent disability. Claimant's claim was reopened 
■and closed and subsequently a stipulation was entered 'into, 
resulting in claimant being, granted a. total award eqi.ia3.,to 
128° for- 40% unscheduled .disability for a low back injury.

On March 11, '1980, claimant, by and through her attorney, 
requested the Board exercise its own motion jurisdiefion .and• 
reopen her claim for this injury. , Attached to this request 
were copies of medical reports from Dr. Robert Berselli.
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f 'On -July 27, 1979 , Dr. Berselli reported claimant continued 
to complain of persistent,- worsening low back pain. X-rays 
revealed, a.firs't degree; spondylolisthesis. of. L5 "S1 .with .■ 
bilateral. sponldylblitic 'defects 'of the 'pars. interar.ticularis 
of-L5. He fel't that claimant would, pr'ob'ably have to have a/., 
spinal fusion'.! Ciaiman't ‘continued to have‘difficulty 'with'.'-'.'

• lo'w back pain' 'and ’on January ■ 4 , 1980' Dr. Berselli ' reported ' 
that a' CT 'scant revealed a" possible ..disc protrusion on 'the., 
right side at the 'L5-S1 level. He suggested .'claimant "u’h'de'fgo
exploration' of 
and an L4-S1 s 
listhesis.

the‘'L5“SI disc space , "possible 'discectomy , 
pinal fusion for treatment .of her spondylo-

'On March' 13, 1980., the Board requested that Farmers' . 
Insurance Group,-the•workers' compensation insurance carrier' 
for this employer, advise 'the Board of its position, regarding 
claimant's request. On March 13, 1980, the carrier advised 
the Board that! it was opposed to the reopening of claimant's 
claim. This was based upon a report of Dr. Berselli, dated 
February 20, 1980, in which he indicated he could not say' 
with any medical certainty whether or not claimant's current • 
condition.was caused by her employment with this employer 
and her reported injury of May 25,- 1972. .

’ The' Board> after reviewing' all the evidence in .this • 
file, finds that reopening claimant's claim under its own 
'motion jurisdiction is not warranted at this time; Therefore,, 
the Board would deny claimant's request.

IT IS SO ORDERED.

Pursuant to ORS 656.278(3) neither party has a right to 
a hearingreview or appeal. • , ■ . ■

CLAIM NO. HD 277686 March 31,. 1980

LESLEY YOUNG, CLAIMANT 
Williams,' Stark, Hiefield,

Norville & Griffin, Claimant's Attys.
SAIF, Legal Services, Defense Atty,
-Order

On March 14 , 1980 , claimant requested the Board exercis-e 
its own motion |jurisdiction and reopen his claim.for a . 
February 16, 19|78 back injury. In his request ‘ the claimant, 
indicates a Determination Order of December 31, 1979 awarded 
him temporary total disability compensation through November 
5, 19 7,9. Claimant has requested a hearing on-that order.
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Claimant's aggravation rights h^\ve not expired. %On’ March ' 18 , 19 80 , the Beard'requested that the State 
Accident" Insurance Fi\nd (hereiiiaitcr referred to_as the . _ 
Fund') ■ "comment on claimant's, March 14', 1930 request. On 
March 19,' 19 80-, 'the' Fund responded to 'the Tioard pointing out 
that the' claimant' s' rec[uest for own motion relief 'is premature 
The' claimant's acjqravat'ion ric;hts have not expired. the 
evidence supports the Fund's contention, cherefore,. the • . 
’claimant's"request for own motion relief is denied.

'IT' I.S SO ORDERED. ' " , •

Pursuant to ORS 656.278(3) neither party has a right to 
a hearing, 'review or' appeal.

#
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1969 foot claim: S. Davis--'------------------------ 704
1967 foot claim: R. Phillips------ ------------------346
1970 !foot claim: D. Schmidt------------------------ 785
1971 hand claim: G. Lingren----- r----------------- 345
1972 head-shoulder-hip-back claim: A. Stone---- 957
1972 .hip claim: V. Crowder--------------------------128
19 6 6 hip claim: T. Raz------------------------------ 240
1972 knee claim: R. Childress---------------------- 702
1972 knee claim: I,. Cobb---------------------------  2
1955 knee claim: n. Hiebert------- ■'-------------- 390
1965 leg claim: W. Buckingham---------------------  73
1974 leg-arm claim: B. Casper---------------------730
1970 leg and foot claim: W. Donovan--------------129
1968 leg claim: J. Frazier------------------------ 258
1968 leg-shoulder claim: K. Lav/son---------------793
1934 leg claim: C. Loving--------------------------710

1966 leg claim: N. Randall---------------------- 714
for leg surgery on 1965 claim: E. Wofford------ 489
1968 pelvis-elbow claim: C. Schroeder----------- 264
1969 shoulder claim: R. Irvine-------------------- 25
1967 spine-shoulder claim: G. Maurer------------  6
1972 toe claim.: R, Bullis--------------------------787
for surqerv on 1967 wrist claim: J. Hansen----- 479

PENALTIES & FEES

Assessed 25% of medicals, and fees on reversed denial:
R. Shernicin—'--------------------------------------------------- 8

Assessed where, aggravation found: E. Wiseman-------------- 57
Awarded for unreasonably stopping time loss: 3. Tulk----  9
Carrier pays fee where failure to accept orderly:

W. Hurd-----^--------------------------------------------------- 289

- 9 6 8 -



PENALTIES & FEES
Failure to reopen after notice of doctor's mistake

unreasonable: M. Ellenburg-------------------- -—---—507
Fee allowed by amendment: E. Casper--------- ---------- -—910
Fee assessed: insurer unreasonable in offsetting

released money under third party settlement: L. Smith-688
Fee increased from $400 to $700 by amended order:

F. Abbott------------- 92
Pee is compensation payable pending appeal: E. Casper-- 910
Fee payable from increased compensation: issue was TTD:

G. Coen--------------------------- 594
Fees awarded by amended order: R. Bohl--------------------15
Fees awarded by amended order; W. Wentworth-------------- 13
Fees payable out of increased compensation, where no

unreasonable resistance: K. Rumsey--------------------  89
15% penalty on interim compensation due for denied

ulcer condition: E. Leek------------------------------- 480
$500 fee is sufficient for uncomplicated, denied claim:

D.D. Miller----------------------------------------------752
5% penalty for unilateral termination of TTD:

G. Macomber----------------------------------------------861
5% penalty where no TTD paid within 14 days: S. Jenks-- 616
Motion to increase fee for Board Review denied:

H. Raikes-------------------  476
No entitlement where benefits withheld pursuant to wage

assignement: J. Sandstrom------------------------------ 684
No penalties and fees for failure to supply medical

. reports: H. Bernard---- -------------------------------- 457
No penalty where insurer denied claim after acceptance:

L. Brown----------------  873
$1000 fee for unreasonable resistence to payment of TTD:

A. Hansen------------------------------------------------394
Order for lump sum payment of attorney's fee: V, Cam--- 195
Order on Review clarified: R. Harriman------  425Referee, Board have no jurisdiction to order fee under

.307 order: L. Fletcher--------------------  511
25% penalty affirmed on late denial: p, Anderson-------- 242
25% penalty: carrier unilaterally terminated TTD:

A. Kojah-------------------------------------------------720
25% penalty for unreasonable refusal to pay TTD:

A. Hansen------------------------------------------------394
25% penalty on unpaid medicals assessed on late denial:

L, Maxwell-----------------  208
25% penalty where claim never accepted or denied:

W. Hurd----------    --289
^o years interim TTD ordered:where no action on

aggravation claim: T. Aguirre-------------------------?r932

O

o

o
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PERMANENT PARTIAL DISABILITY
(1) Arm &' Shoulder
(2) Back ■
(3) Foot ■
(4) Hand
(5) Leg
(6) Neck & Head
(7) Unclassified

(1) Arm & Shoulder

25% arm reduced to 10%; problem with scar: B. Barton---- 605
15% reduced tOi5%: H. Bernard-------------------------------- 457
40% left arm, 10% right arm reduced to 25% left arm

only: L. Daly------------------------------------------------- 494
10% arm affirmed; 20% back reduced: V. Dugger------------ 225
20% disability I to shoulder, skin and torso increased to

35%; 10% forearm: C. Ellingsworth------------------------- 74
30% arm affirmed: L. Firkus---------------------------------- 347
60% reduced to 30%; film discredits claimant:

N. Garbutt—t--------------'----------------------------------- 351
10% arm affirmed: M. Hodges----------------------------^----- 52
15% hand changed to 15% arm: D. Lambert--------------------618
20% affirmed: R, McCown--------------------------------------- 585
20% left arm affirmed: R.R. Parrich------ ^----------------- 403
35% shoulder reduced to 25%: D. Pinson--------------------- 250
30% shoulder affirmed; 10% arm added on review: L. Roy--378

©

(2) Back

35% reduced tO;25%, 15% leg reversed: J. Anderson--------695
20% increased to 30%: D. Archibald--------------------------189
35% reduced to>25% where young and retrainable:

J. Bales------^------------------------------------------------- 229
40% reduced to 20%; no surgery, claimant retrained:

R, Bidney----r------ ,------------------------------------------ 177
50% increased to 75% on impairment; psychological
condition not worsened: J. Bogle-------------------------- 661

5% reversed: pain not disabling: J. Brennan--------------699
55% affirmed; retirement chosen: P. Bresnehan------------- 32
15% increased to 25%; no heavy labor, plus limitations:

M. Bruce------\------------------------------------------------- 571
60% reduced to .40% where limitations not complied with:

V. Cam---------------------------------------------------------- 195
10% reversed: 'no permanent disability: T. Campbell------807
48% increased to 75% on medical evidence: C. Cathcart--- 35
20% affirmed where vocational rehabilitation not
assessible: B. Collier--------------------------------------  17
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(2) Back
30% reduced to 20% based on age, education and training:

O. Cook---------------------------------------------------- 843
20% awarded; claimant medically stationary: L. Cornutt—538
25% reduced to 10%: R. Dickey-----------------------------318
25% reduced to 20% for residuals: C. Docken------------- 388
25% affirmed; employer not responsible for heart
condition: C. Dotson------------------------------------- 98

^5% rec3uce(5 to 201: H. Eagle----------------------- :_=aai(115
65% reduced to 40%; no greater loss since aggravation:

F. Eastburn------------------------------------------------857
25% affirmed: M, Erickson---r------------------------------ 545
80% affirmed; motivation defeated PTD: D. Fisher----------272
25% reduced to 15% for back and neck: C. Flynn---------- 283
65% reduced to 50%; Marie-Strumpell disease not related:

E, Fox----------------------------------------------------- 513
65% reduced to 50% partly on motivation: E, Fox--------- 513
10% affirmed where part-time/full-time status at issue:

C. George-------------------------------------------------- 7 34
15% awarded; substantial functional overlay: P, Gessey— 22
40% reduced to 25% on medical evidence: P. Gurule---------- 130
40% affirmed; insurer to pay for acupuncture: O. Hall---789
40% reduced to 25%: R. Harriman---------^-----------------425
15% award reversed where no loss of earning capacity

shown; N. Harris----------------------------------------- 674
10% reduced to zero where no loss of earning capacity:

E. Heck---------------------------------------------------- 708
45% reduced to 35%: no hospitalization, surgery,
medicine: D. Horner---------------------------------- ^---286

40% reduced to 30%; despite disabling pain: D. Jackson—100
45% reduced to 35% on motivation and vocational
rehabilitation: V. Johnson------------------------------ 137

20% increased to 30% for baker precluded from baking:
P, Jorgensen-----------------------------------------------675

60% low back affirmed; cervical and middle back
problems not covered: B. Kelso-------------------------- 919

25% reduced to 15% on merits: R. Krebs------------------- 185
40% reduced to 30%: E. LaFrance--------------------------- 501
no PPD increased to 10%: F. Livingston-------------------  86
30% reduced to 20%; separate leg award affirmed:

J. Lynch-----------------  322
50% increased to 65% despite poor motivation: S. Lytle--552
10% reversed; no loss of earning capacity: G. Macomber--861
Defacto denial of hip condition reversed, remanded for
hearing on extent: D. Martin---------------------------- 797

80% reduced to 70%: C. Martinez--------------------------- 205
25% affirmed in intelligent, educated lineman:

R. McCommon------------------------------------------------246
35% reduced to 25%; no heavy work: D.D. Miller----------752
40% reduced to 25%; 10% leg added: L. Miller------------ 471
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125% increased- to 50% on earning capacity: P. Morris------ 303
75% affirmed;, poor motivation: V. Panciarelli-------------651
15% additional reversed: minimal disability: T. Parker—939
65% increased! to 80%; medical evidence doesn't support

PTD: J. Peterson-------------------- ---------------------- 215
Reduction from 25% to^ 20% affirmed: D. Potter------------ 143
25% increased;to 40% despite poor motivation: E. Purvis—680
10% increased to 25% based on limitations: D. Robbins----743
5% reduced to'zero where no loss of earning capacity:

E. Rocha--  ------------------------------------------------627
100% reduced to 50% on motivation: V. Scheese------------ 314
30% reduced to 20% for college education, own business:

J. Smith-------^-------------------------------------------- 685
80% reduced to 10%; dementia not work connected:

W. Tierney—-------------------------- 315
12.5% increased to 20% based on limitations: J. VanHorn—691
70% affirmed; poor motivation and moderately severe
disability: ( J. Van Sickle-r-^---------------- 906

40% reduced to 25%; present problems not work related:
B. Wheeler--------------------------  112

60% reduced to 30% on motivation: L. White----------------361

(2) Back

(3) Foot
15% reduced to 5%; back affirmed.at 15% 
50% affirmed: R. McDaniel--------------

D. Grotberg- 672
815

(4) Hand ;
No award: no medical evidence of permanent disability

J. Cardwell-T------------------------------------------ 835

(5) Leg
15% reversed: 'no impairment rating for muscle giveway:

J. Anderson—:----------------------- ---------- ^---------- 695
25 % affirmed: j C. Cathcart----------------------------------- 35Award‘-reversed Iwhere. no aggravation found: D. Cline------ 155
50% leg affirmed; 15% back added: L. Gross----------------147
20% leg affirmed: E. Jones---------------------- ---------- 243
No permanent disability; big pre-existing disability:

G. Jordan---- '---------------------------------------------- 260
60% increased to 80%; no additional time loss:

D. Kindred--- '---------------------------------------------- 454
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20% reduced to 10%: E. LaFrance----------------------------- 501
Determination order affirmed: K. Morgan--------------------228
Affirmed 60% right leg: V, Rockov?--------------------------- 682

(5) Leg

(6) Neck & Head

20% reversed: headaches not disabling: F. Billings----- 726
20% unscheduled plus 15% arm increased to 80% neck:

J. Hass------------------------  496
10% increased to 25%: no heavy work, disabling head
aches: R. Hickman 634

25% neck and shoulder awarded besides 10% arm: J. Jones-894
5% reversed; impairment doesn’t effect earning capacity;

D. Lambert------------------------------------------------------618
No medical evidence of PPD for eye, head injury:

W. Lyddon------------------------------------------------------- 491
25% increased to 60%; can't return to former work:

- O. Marr--------------------------------------------------------- 640
30% reversed; disability pre-existed injury: R. McCown—585
20% reduced to 10% on medical evidence: J. Nickolas----- 169
50% reduced to 30%: chronic cervical strain, poor
motivation: L. Shank---------------------------------------- 565

Affirmed 50% neck, shoulder, psychological; dissents
finds PTD: C. Shields----------------------------  166

75% affirmed; can do light work; L. Wiese----------------- 780

(7) Unclassified

No PPD for loss of visual acuity where no loss of
earning capacity shown: L. Forsythe---------------------- 707

10% affirmed for eye injury: L. Forsythe------------------ 662
20% affirmed: P. Harris--------------------------------------- 870
Board denies reconsideration: R, Harriman----------------- 425
Heart-50% additional awarded; .245 treatment allowed:

D. Hilditch-----------------------------------------------------551
15% affirmed: M, Hill------------------------------------------837
40% hand reduced to 15%: D. Ingersoll-----------------------444
No objective findings; no permanent disability:

W. Van Domelen------------------------------------------------- 413
20% eye; unscheduled award in-appropriate: M. Wertz----- 882

PROCEDURE

Acceptance reversed on remand from Court of Appeals:
J. Halberg----------------------------------------------------- 737
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Additional medical evidence not allowed after hearing
closed: J.^ Jensen------------------------------------------- 446

Amended order on Review: J. Bogle----------------------------530
Amended order’ on Review: F. Collins------------------------- 105
Amended order, on Review: ' L. Forsythe-------------------   707
Amended order on Review: N. Harris---------------------------674
Amended order on Review: A. Kojah----------------------------875
Amended order' on Review: E. La France----------------------- 501
Amended order, on Review: W. Young--- -—--------------------- 392
Appropriate to recess hearing to allow claimant to try 
employment: V. Rockow---- ------------------------------------- 682
B«na ride Dispute Settluraent denied: no issue oi '

compensability: E. Barnes---------------------------------- 570
Claim must be,reopened for time loss disability:

P. Harris------------------------------------------------------- 870
Congestive heart failure claim found timely: N. Allred—174
Consideration ,of new reports after hearing denied:

C. Docken---^--------- '----------------- ------------------- ----- 888
Denial 18 months after acceptance not stopped:
D. D. Miller----------------------------------  752

Denied Motion For Review: W. Welcome------------------------719
Denied Motion To Augment: M. Brougher---------------------- 701
Denied: Request To Vacate: H. Bachman--------------------- 667
Department has' exclusive jurisdiction of benefits pay

able ulcer 656.307 order: L. Fletcher-------------------- 511
Determination order set aside for time loss dates:

R. McCommon-------------------  246
Disputed settlement: 1978 back injury and intervening

injury: W. Peck----------------------------------------------  56
Employer should not represent job exists if it does not:

V. Rockow------------------------------------------------------- 333
Hospitalization for diagnosis not 656.245 treatment
where time loss: M. Theonnes------------------------------- 44

Modified Order On Review: G. Russell---------------^--------683
Motion for additional atrorney's fee on third party

settlement denied: K. Errecart---------------------------- 918
Motion for reconsideration denied; no justification:

M. Johnson—-j--------------------------------------------------- 227
Motion for reconsideration denied: D. Goff------------------ 776
Motion for remand denied; evidence available at hearing:

R. Richards-7 —------------------------------------------------ 564
Motion to admit further evidence denied: R. Cook--------- 465
Motion to dismiss request for review denied; actual

notice received: H. Bachman-------------------------------- 667
Motion to supplement record denied: O. Abernathy-------- 724
Motion to supplement record denied; R. Haskins-----------810

PROCEDURE ;
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Motion to supplement record denied in PTD case: L. White-801 
Motion to supplement record on review denied: D. Higgins-582 
No good cause shown for untimely request for hearing:

R. Lewanski------------------------------------------—----278
No new evidence admissable on review unless parties

agree: D. Babcock----------------------------------------- 528
No ruling on aggravation where claim never closed:

V. Young----------------------------  ----------------------- 658
Order amended: L. Gross-------------------------------------147
Order amended: H. Raikes------------------------ .---------- 476
Order approving lump sum payment: G. Dougherty-------------165
Order denying motion for reconsideration on back claim:

E. Heck----------------------------------------------------- 708
Order dismissing Cross-Request for Review amended:

A. Kojah------------------ 720
Order on remand: hearing on denial: S. Bowers----------- 270
Order on review amended: A. Whitman----------------------- 294
Order on review set aside for reconsideration:

R.R. Lewanski-----------------------------------------------183
Party aggrieved by Worker’s Compensation Department’has

hearing before Referee: J. Checkal-----------------------856
Pay compensaticn appeal of own Motion Order:

R. Lewis-----------------  123Previous order affirmed on reconsideration: A. Lively------- 953
PTD ordered on remand from Court of Appeals: D. Wilburn—780
Reconsideration: Order on Review affirmed: V. Scheese---314
Referee not to rely on other cases in fixing award:

T. Krebs---------------------------------------------------- 185
Remand for admission of medical reports: D.D. Durfee------- 225
Remand for hearing on extent (from Court of Appeals):

M. Minor---------------------------------------------------- 738
Remand motion denied: no insufficient development at

hearing shown: C. Gilinsky------------------------------- 788
Remand ordered to consider new evidence; F. Collins------105
Remand to affirm referee's order: M, Hill----------------- 837
Remand to referee for clear order: J. Jungwirth------------ 245
Reopening denied? diabetic condition permenently worsened:

V. McKinnon-------------------------------------------------624
Reopening ordered: L. Bain--------------------------------- 841
Reopening ordered; claimant not stationary: M. Ellenburg-507
Reopening required where TTD payable: J. Daniel---- ------ 542
Request for reconsideration denied: all information

available at hearing: E. La France------------    473
Request for review dismissed where stipulation entered:

J. Conradi-------------------------------------------------- 493
Settlement in third party suit: repayment of claim costs:

W. Giebler-------------------------------------------------  3

PROCEDURE O

O

o
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Social Securitiy offset applied to fluctuating benefits:
G. Fletcher-'--------------------------------------------------- 732

SpQOUldtiO?^ 3-year old stipulation impractical:
M. Decker--------------------- '--------------------------------- 633

Stipulation: employer appeal dismissed; claimant v/aives
$1000 owed him: R. Matthews----------------------------------- 114

Stipulation for lump sum: F. McKinnon---------------------------419
Stipulation: wife paid for home nursing care:

G. Madison-^----------- ^-----------------------------------------  5
Affirmation of denial at prioi hearing is res judicata:

J. Million-----------------------------------------------------
Claimant barred from trying two theories at two hearings

by res judicata: J. Million--------------------------------
Stipulation to, reopen: G. Zorich------------------------------  48
Total disability reversed and remended by Court of

Appeals: R. ' Day----------------------------------------------506
Untimely claim no bar where employer has knowledge:

D. Brandtner--------------------------------------------------- 179
WCD Motion to dismiss hearing denied: J. Checkal---------356
Where TTD owing, must reopen claim; J. Daniel------------ 542
Where two employers deny responsibility, one appeals,

other is party: H. Bachman--------------------:------------ 667
Where vocational stability not assessible, relied on

medical evidence only: B. Collier--------------------------  17
Worker's Compensation Department authorizes suspension

of TTD: M. Weems--------------------------------------------- 252

PROCEDURE ;

REQUEST FOR REVIEW

Cross-request must be within 30 days of order: A. Kojah-300
Dismissed: B. Dorrenbacher------------------------------------ 773
Dismissed: A. Earle---------------------------------------------705
Dismissed: C. Johnson------------------------------------------ 516
Dismissed: B. Jones------------------ .------------------------ 89,4
Dismissed: J. Martin--------------------------------------------777
Dismissed: E. Russell------------------------------------------ 746
Dismissed: K. Ware---------------------------------------------- 527
Dismissed: Board has no jurisdiction to review stip

ulation: J. Conradi---------------------;--------------------493
Dismissed by stipulation: D. Bennett----------------------- 667
Dismissed; not timely; failure of service: J. Maxvill---621
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REQUEST FOR REVIEW
Dismissed; order for attorneys fee at deposition not

final: V. Boothby---------------------------------------- 787
Dismissed: Referee's order not final: D. Kelley-------- 793
Dismissed where claim reopened: L. Ownby-----------------526
Failure to serve other parties: B. Irvin-----------------838
Motion to dismiss made by second carrier denied:

W. Brown--------------------------------------------------- 834
Must be mailed, not received, within 30 days:

W. Chilcote------------------  --------------------------- 196
Withdrawal set aside; review reinstated: B. Jones------- 757
Withdrawn: M. Bean----------------------------------------- 856
Withdrawn: K. Cookus-------------------------------------   85
Withdrawn: S. Denney---------------------- :----------------258
Withdrawn: R. Ember son-------------------------
Withdrawn: D. Gilkey---------------------------------------810
Withdrawn: R. Hill------------------  320
Withdrawn: L. Myrick---------------------------------------372
Withdrawn: D. Reed------------------------------------------ 28
Withdrawn: F. Roberts--------------------------------------817
Withdrawn: B. Shewmaker---------- :---------------------- ;—938
Withdrawn: G. Spear---------------------------------------  82
Withdrawn: G. Tarver---------------------------------------147
Withdrawn: B. Wallick---------------  47
Withdrawn: L. Wright-------------------------------------- 873

STIPULATIONS & SETTLEMENTS
Bona Fide Dispute Settlement denied: no issue of compen

sability: E. Barnes 570
Bone Fide Dispute with offset against potential PTD:

R, Ferchland------------------------------------ 930
50% PPD reduced to 40%; appeal to Board dismissed:

P. Ham----------------------------------------------------- 917
Lump sum payment of Referee ordered award; Review

dismissed: J. Cole------------------------------------ 772
Reopening claim: K. Hogansen------------------------------- -851
Where stipulation entered into, Board has no jurisdiction 

to review: J. Conradi-----------------------------------493

TEMPORARY TOTAL DISABILITY
Additional time loss awarded: R. R. Parrich------------- 403
Board denies reconsideration: R. Harriman--------------- 425
Cannot terminate until released for regular work:

A. Cunningham--------------------------------------------- 158

C

Q
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TEMPORARY TOTAT. DISABILITY
Carrier can request closure where claimant withdraws from

medical care: A. Kojah------------------------------------300
Carrier cannot unilaterally terminate TTD: A. Kojah------ 300
Carrier's unilateral termination is unreasonable:

G. Macomber-'------------ -------------■'--------------------- 861
Claim not prematurely closed where claimant fired, on

unemployment: L.L. Cornutt------------------------------- 538
Claimant not medically stationary: W. Hurd-----------------289
Claimant only part-time employee when injured: C. George-734
Claimant's statement of erroneous computation not

sufficient proof: J. Avdeef----------------- ------------ 95
Computed on wages and bonus: F. Abbott-- ------------------ 92
Determination,order found premature: R. Harriman-----------307
Interim time loss due on denied claim: A. Hansen--------- 394
No termination where doctor says not stationary: B. Tulk- 9
Order on Remand directs additional TTD: G. Taylor--------- 167
Physician’s report that not stationary conclusive unless

rebutting evidence: B. Tulk------------------------------ 9
Rate assumed by SAIF pursuant to ORS 655.615(3) affirmed:

L. Firkus--------------------------------------------------- 930
Reopening required where TTD payable: J. Daniel----------54 2
Suspension of TTD upheld where claimant missed doctor's

appointment:; M. Weems-------------------------------------252
Where overtime not regular or required, not counted:

K. Lundy---------------------------------- ----------------- 62

THIRD PARTY CLAIM
No attorney's fee beyond statutory one: K. Er'recart------ 918
Post.closure processing required where no future costs

retained: L'. Smith----------------------------------------688
Settlement: repayment of claim costs: W. Giebler-------- 3
Sum released in third party settlement cannot be offset
against claim costs: L. Smith----------------------------688

TOTAL DISABILITY
Affirmed: • H. Raikes----------------------------------------- 152
Affirmed; date:disability began changed: G. Russell------683
Affirmed on back claim: J. Brannon-------------------------- 49
Affirmed medical condition plus good motivation with

dissent: E. -Miller-------   645
Chronic back pain for heavy laborer; 70% increased to

PTD: G. Woodcock------------------------------------------  69
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TOTAL DISABILITY
Denied; films used to impeach claimant: I. Grimm---------354
Denied; leg increased to 75?;, 30% back affirmed:

J. Donaldson--------------------------------------------------- 441
Denied on medical, motivation: L. Patterson----------------- 373
Denied where no attempt to work: S. Lytle----------------- 552
Dissent on redetermination: claimant reduced his
disability to 75%: H. Irey--------------------------------- 637

Dissent supports for 64 year old welder: C. Cathcart---- 35
No material change on redetermination: H. Irey------------637
Not found; 65% increased to 80% unscheduled;

M, Anderson------------------ 338
100% increased to PTD; allergy plus back condition:

J. Belisle------------------------------------------------------667
Pre-existing conditions not sufficient for odd lot:

D. Archibald--------------------------------------------------- 189
Reduced to 30%; psychiatric condition not permanent:

A. McManus------------------------------------------------------521
Reduced to 40% leg: S. Dilley-------------------------------- 383
Reduced to 40%; discrepencies between medicals and

testimony: J. Rogers-----------------------------------------333
Reduced to 45% back on motivation: F. Shores-------------- 450
Reduced to 60%; claimant young and trainable: P. Cook---223
Reduced to 60% on motivation: R. Northey------------------ 599
Reduced to 60%; psychiatric condition unrelated,
orthopedic condition minimal: E. Casper------------------910

Reduced to 70%: motivation, credibility at issue:
S. Chandler-----------------------------------------------------885

Reduced to 70% on motivation: M. Shaw--------------------282
Reduced to 75%; no permanent impairment of cardiac

function: M. York-------------------------------------------- 630
Reduced to 75%; no reasonable effort to return to work:

M. York--------------------------------------------------------- 630
Reduced to 75% on motivation: L. White------------------- 801
Reduced to 80% where young and intelligent:

F. McKinnon---------------------------------------------------- 624
Refused where scheduled, unscheduled disability found;

ORS 656.206 (3) controls: L. Gross---------------------147
Social worker unable to return to light work:

V. Hutchinson-------------------------------------------------- 357
30% increased to PTD for blackout spells, nosebleeds:

A. Nacoste------------------------------------------------------556

VOCATIONAL REHABILITATION
Field Services urged to assist in job placement: 

J. Jones--------------------------------------------- 260

i

€1
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VOCATIONAL!REHAE^LITATION

Motion to remand denied for evideiice of vocational
-rehabilitation: C. Gilinsky----------------------

Refusal of'Services not abuse of discretion:
R. McCommon-----------------,------------------------

Request for retraining or job placement: D. Horner

78 8

---216
---286
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ALPHABETICAL INDEX 

VOLUME 28

NAME WCB NUMBER PAGE

Abbott, Frelda 78-5375 92
Abernathy, Otis 78-9939 174
Abernathy, Otlis 78-9939 724
Ackerman, Alan D 78-R333 269
Adams, Mary Turner KC 338026 72Aguirre, Tito! 78-3079 932
Aiken, Sybil A PA 564720 693
Akin, Sally 78-3907 31
Allen, Russell M C 407537 694
Allen, Nancy L YC 437109 422
Allred, Nora E - 78-7441 174
Alvarez, Enrique 390940 423
Anderson, Milton 78-444 695
Anderson, Pauline R 78-10,231 242
Anderson, Joseph A 78-7786 695
Archibald, Douglas 78-8281 189
Atwell, Craig E C 444778 756
Ault, Susan L C 392277 864
Avdeef, John A

1
78-8654 95

Babb, Louise A C 379597 948
Babcock, Dick 78-6348 667
Bachman, Harold 79-4497 & 79-6913 667
Bain, Lanora 78-2167 841
Baker, Clyde L TA 652851 342
Bales, J Clifford 78-7105 229
Barnes, Edward 79-4835 570
Barnette, Franklin Gc 49505 115
Barnette, Franklin GC 49505 786
Barton, Brenda 79-1481 605
Bay, Sr., Charles E 77-4506 & 78-7787 192
Bean, Martha 78-7847 856
Belisle, Jessie 78-7445 & 78-8910 667
Bennett, David B 79-3388 815
Bernard, Henry 77-3298 457
Bidney, Donald 78-8524 177
Billings, Fred A 79-1924 726
Blanche, Mary E 79-5195 833
Bogle, John 1 77-7695 530
Bogle, John i 77-7695 661Bohl, Ruby

1
77-5844 15

(Boothby, Ursul'a A 79-10,025 787
Bowen, Jerry J A 593543 698
Bowers, Susan A 78-5005 270
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NAME WCB NUMBER PACE

Bowley, Katherine 7R-47f^4 194
Brandtner, Dennis E 77-2951 179
Brannon, John L 78-8657 49
Brennan, James A 79-87 699
Bresnehan, Paul 78-9307 32
Brewster, William L 78-7426 438
Bridges, Velton L ^ TC 24692 296
Bridges, Velton L TC 24692 462
Brockett, Ettis 79-8053 381
Brod, William M C 1-45914 950
Bronson, David L D 15827 424
Brougher, Marjorie 78-2624 701
Brown, Walter 77-7751 297
Brown, Lora J 79-3081 873
Brown, Walter 77-7751 834
Brown, Homer 0 GA 721998 1
Bruce, Marvin 78-7790 571
Bruce, Larry W , NY985C1702 806
Buchman, Harold 79-4497 & 79-6913 529
Buckingham, William FB 125983 73
Bullis, Robert T C 384145 271
Bullis, Robert C 384145 787
Bult, Richard A C 242435 728
Calahan, David P D53-146770 16
Cam, Vasil B 78-5585 117
Cam, Vasil B 78-5585 195
Campbell, Ted 78-9996 807
Cannon, Randall 78-9953 607
Cardwell, Joseph T 78-919 S 79-2136 171
Carpenter, Patsy E Mathes D53-122440 835
Casciato, Jay 78-5221 463
Casper, Bernard ■C 323765 730
Casper, Elsie M 77-7786 84
Casper, Elsie M 77-7786 910
Cathcart, Clyde 78-552 35
Chandler, Stanley 78-7152 885
Channer, David F 79-520 536
Chapman, Marvin D NC 282160 299
Checkal, John T 78-64 DIR 856
Chilcote, William J 79-2586 196
Childress, Richard C C 383397 702
Clark, Jr,, Ray C 0ODC 2300 951
Cline, Donald S 70.9^93 155
Cobb, Leonard A42 CC155294MR 2
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NAME WCB NUMBER PAGE

Coen, Gale 78-9f=;85 594
Cole, Joan D 79-20 772
Collier, James D ' ZC 251934 17
Collier, Bruce A 77-71fi8 527
Collins, Ferril 78-R437 & 78-8438 105
Collier, James ZC 251934 703
Conradi, John 79-5789 493
Cook, Oscar F 79-682 843
Cook, Phillip 77-6159 223
Cook, Ralph W 78-9562 465
Cookus, Keith 79-85 85
Cornutt, Larry L 78-8621 538
Cortaberria, Denise 78-8434 573
Crampton, Cindy Marie 78-7402 758
Crowder, Virgie May C 356792 128
Crowley, Jerry 78-1273 & 7R-1274 781
Cunningham, Anna 78-7578 158
Curtis, Dorothy E' C 344304 163
Curtis, Dorothy E C 344304 185
Daly, Lawrence 79-1929 494
Daniel, John R 79-2521 542
Davis, Stuart J 168-008 704
Davis, Jim B 79-242 609
Davis, Milton B B53-118941 576
Davis, Allan W C 193764 731
Day, Ray 0 77-3978 506
Dean, Archie ' 79-9039 & 79-6347 477
Decker, Melvin R HC 391506 633
Denney, Scott C 79-601 258Denny, Lowell ' 79-396 611
Detweiler, Janice,K C 384753 344
Dickey, Ronald 78-4334 318
Dilley, Stanley 78-827 3831

fDillon, Kenneth L, E18969 388
Dillon, Kenneth L; B 18969 440
Docken, Catherine 79-3312 182
Docken, Catherine 79-3312 888
Donaldson, Joseph 78-5786 44i
Donaldson, Joseph R D 3544 12i
Donovan, Warren H; DC 239846 129
Dooley, Stephen C' NC 301579 93
Dorrenbacher, Billy J 79-1983 773
Dotson, Carl E 78-5233 98
Dougherty, Gordon J 77-7170 165
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NAME WCB NUMBER PAGE

Drexelius, Freda C 242099 365
Dugger, Violet 79-2082 225
Durgee, Darold Dennis 78-8137 661
Eagle, Hettie 78-3605 415
Earle, Allen ^ 79-gn^n 705
Eastburn, Francis A 78-2003 857
Ellenburg, M Kelly 78-4010 507
Ellingsworth, Clifford L 78-4250 74
Emberson, Robert C 79-1607 860
Erickson, Frank 78-4521 865
Erickson, Marvin 78-3885 545
Errecart, Kenneth B D 408898 918
Evensizer, Edwin C 402099 917
Evensizer, Edwin C 402099 836
Fahey, Marlow John PC 369226 392
Falco, Frank 78-437 465
Ferchland, Rolf W D53-158838 930
Firkus, Lawrence 79-386 & 78-10,304 347
Fisher, Jack J C 58054 272
Fisher, Donald G 78-9392 272
Fisher, Jack J D 58084 868

Fleming, Dale L 315-172-72 706
Fletcher, Lynn W 79-1808 732
Fletcher, Giles L 79-1407 732
Flynn, Clemment F 78-1555 233
Forsythe, Lee R 79-1837 662
Forsythe, Lee R 79-1837 707
Foster, Ann Jane KC 180017 760
Foultner, Wesley 77-869 ■578
Fox, Edna L 79-278 513
Fraizier, James J C 150403 258
Gallaty, Philip E B53-126953 78
Galt, David L 79-2243 774
Garbutt, Norman 78-9435 351
Garner, Sara J 78-7715 366
Geesey, Patricia A 78-2113 22
Gelbrick, William V B 116636 38
Gemmell, Roscoe 79-3690 425
George, Claudia A 78-1157 734
Giebler, William C604-24788 3
Gilinsky, Clifford 79-104 788
Gilkey, Dewey 78-2984 810
Goff, Darrel W 79-24 79-25 .776
Gould, Twyla K C 332261 478

o

o
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NAME
1

WCB NUMBER PAGE

Graham, James W FC 2'36
Graham, Jr., Eldredge E YC 26513 869
Granquist, Nancy L 78-7497 106
Gray, Delbert D • C 449993 7,36
Grimm, Iona Ruth 78-6680 354
Gross, Leon F 78-348R VAl
Grotberg, David 79-868 672
Guisinger, Dwayne E 78-9720 580
Gurule, Ponciano, 79-331 130
Halberg, John 78-2081 737
Hall, Ora L 79-2224 789
Ham, Phyllis 79-5133 917
Hamilton, Harry 78-4193 & 78-6819 846
Hansen, James EC 76074 479
Hansen, Arnold 78-7415 394
Harriman, Richard L 77-484 4 25
Harris, Patricia E 79-1611 307
Harris, Nita 79-1944 614
Harris, Edward 78-10,'067 936
Harriman, Richard L 77-484 307
Harris, Nita 79-1944 674
Haskins, Ronnie 'V 78-5838 548
Haskins, Ronnie 78-5838 810
Hass, John W 78-10,217 496
Hauck, David R 78-6308 761
Heck, Donald C EC 280757 426
Heck, Edward J ' 79-871 708
Hein, Dale A 78-251 428
Herinckx, Joseph J 78-7719 133
Hewitt, Robert E HC 52208 196
Hickman, Robert ,E 78-5507 634
Hiebert, David i A483046 390
Higgins, Dorothy 78-1883 109
Higgins, Dorothy 78-1883 582
Hilditch, Daniel 77-7190 551
Hill, Robert C 79-328 320
Hill, Milton 78-4461 837
Hodges, Marlene ;J 77-5177 ;52
Hogansen, Karl D Unknown 851
Horner, Dorothy'M 78-4829 286
Howland, Herman ,J C 425162 368
Hurd, William 77-7872 289
Hutchinson, Valeria A 78-9234 3571
Ingersoll, Danny W 79-1565 444
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NAME WCB NUMBER PAGE

Irey, Herbert 78-7498-E 637
Irvine^ Ruby J HC 214818 25
Irvin, Billy 79-8406 838
Jackson, Donald R 78-9822 100
Jackson, Carl A 78-9059 892
Jenks, Sylvia 79-1289 616
Jensen, Joseph 76-4242 446
Johnson, Charles R 78-8490 516
Johnson, Lester EODC 3607 708
Johnson ,. Issac W 78-5554 469
Johnson, Loyal W A 846956 431
Johnson, Margaret 78-1383 122
Johnson, Victor D 78-5597 137
Johnson, Margaret 78-1383 227
Jones, Bill E 79-9147 757
Jones, Bill E 79-9124 894
Jones, Harold AJ53-109217 710
Jones, James J 78-4735 894
Jones, Ellen A 87 CM 24082X 61
Jones, Gerald E 78-10,013 243
Jordan, Gregory T 78-4915 260
Jorgensen, Peter 79-3170 675
Joy, Amelia Marie FC 88580 490
Jungwirth, John 78-2439 245
Kaser, Steven Dale GC 35513 198
Keck, Edward J 79-871 549
Keefer, Robert K 78-9994 200
Kelley, Derral D 79-3359-E 919
Kelso, Byron E 78-6127 919
Kezar, Patricia English C604-13464 516
Kindred, David 79-281 454
Knapp, Kenneth V GC 76726 122
Kohah, Ahmad Noor 78-5805 262
Kojah, Ahmad Noor 78-5805 300
Kojah, Ahmad Noor 78-5805 720
Kojah, Ahmad Noor 78-5805 875
Konell, Mitchell D 78-9538 & 78-9969 820
Krebs, Theodore E 78-8587 185
Krueger, George S FC 183362 203
La France, Ernest R 78-8618 370
La France, Ernest R 78-8618 473
La France, Ernest R 78-8618 501
Lambert, Doyle 79-534 618
Langley, James G 79-2857 765

€)

m
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NAME WCB NUMBER PAGE

m Lapping, Archie D C 39739PI 400
Larranaga, Jean 78-6416 517
Lavin, James i C 291837 238
Lawson, Kenneth S HC 140764 321
Lawson, Kenneth S HC 140764 7§3
Leaton, Thomas 79-710 277
Leek, Elizabeth L 78-8799 480
Lewanski, Robert R 77-7797 183
Lewanski, Robert R 77-7797 278
Lewis, Russell 77-4695 123
Lile, Sheila K 78-9873 ■ 597
Lingren, George A GC 319260 4
Lingren, George A GC 319260 345
Lively, Albert E 79-3401 899
Lively, Albert E 79-3401 953
Livingston, Francis 78-6828 J 86
Loving, Clarence 484784 301
Loving, Clarence 484704 710
Lundy, Kenneth 78-5797 62
Lyddon, William K 77-6952 491
Lynch, James L 79-983 322
Lytle, Stephania 78-9510 552
Macomber, Gary D 79-3277 861
Madden, Harrold G 78-6963 447
Madison, George L 78-4721 5
Magee, Robert V 78-5466 794
Magee, Robert V 78-5466 946
Mangun, Beverly H 78-8166 677
Mansker, Howard 0 KA 734855 766
Marlow, Roylee 78-7856 325
Marr, Orville H 78-5164 640
Martin, Jimmy E 79-6124 797
Martin, David L 78-7125 777
Martinez, Carmen G 78-6527 205
Mason, Kenneth ZA 928712 483
Mata, Ramon D 77-5864 302
Mathes, Patsy Carpenter D53-122440 484
Matthews, Richard D 78-3619 114
Maulsby, Clifford KA 858050 839
Maurer, Gordon E C 74796 6
Maxvill, Jack W 78-9250 621
Maxwell, Leonard 79-284 208
McCommon, Roger ;D

1
78-23 246

McCown, Rodney A 78-4985 585 ‘
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NAME WCB NUMBER PAGE

McDaniel, Ronald 77-7541 815
Mcfarland, Weldon HB 155225 432
McKinnon, Fred 78-1697 & 78-9629 419
McKinnon, Violet B 78-9630 824
McKinnon, Fred 78-1697 & 78-9629 624
McManus, A B 78-3680 521
Merritt, Alfred J D53-135664 26
Meyers, Donald A C 357427 643
Miller, Loren 78-9971 471
Miller , -Eugene F 78-5720 645
Miller, Darvin D 79-2711 752
Million, Juanita 78-4472 738
Minor, Milton 78-2995 65
Mizar, John D FA R7273C1 m

Mizar, John D FA 872730 210
Mizar, John D A 872730 ,263
Mizar, John D FA 872730 401
Moore, Stephen H 77-7843 622
Moose, Robert 8-4744 711
Morgan, Gerald 79-656 901
Morgan, Karen Sue 79-504 649
Morris, James G ■ 78-3035 2 28
Morris, Mary 77-7505 303
Motta, John L 79-1365 Sc 79-1341 902
Mueller, Charles Edward EC 276636 953
Murnane, Jewel E 78-377 110
Murphy, Harold 78-8449 625
Myrick, Leslie G 79-1176 372
Nacoste, Albert 76-368 556
Naiman, Rudolph C 402055 485
Nicholson, Bill D DC 325052 125
Nicholas, Jack 78-10,021 169
Nicholson, Howard D AC 381R87 767
Northey, Robert 79-4656 599
O'Neil, Richard 78-10,221 213
Ohlig, James 77-1741 54
Oliyeros, Gregorio D 78-7815 188
Olp, Cleo 78-5414 279
Olson, John A 8W-10-3321 211
Olson, Kenneth 76-6883 329
Ownby, Laurena F 78-9027 526
Pacheco, Willadean 77-5296 876
Panciarelli, Vittorio 78-6925 651
Panek, Irene C AA 784479 871

o

o

©
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NAME WCB NUMBER PAGE

Pankratz, Patricia ZC 391545 487
Pankratz, Patricia ZC 39154'5 111
Parker, Taylor : ^ 7S-8691 939
Parrich, Robert R 78-7426 403
Partlow, Sr,, William HC 371451 436
Patterson, Linda L •78-5684 373
Payn, Larry R 79-630PI 126
Peck, Walter 79-3371 56
Peterson, Charles F C 179627 955
Peterson, Jack C 78-6536 215
Phillips, Walter C 502-0263-66 • 563
Phillips, Roy A ■C 7 518 4 346
Pietrok, Elbert E ZC 177316 816
Pinson, Donald 78-R265 250
Poe, Theodis E 80-559, 80-560 & 80-857 738
Potter, David S 78-5340 143
Prettyman, Jay J A 8947B7 905
Purvis, Mrs. Eddie S 79-3599 680
Putman, James D 78-6282 655
Putnam, Margaret 78-1055 .127
Pye, Creighton M ZA 462295 920
Radke, Elford D 78-7772 & 78-5526 502
Raikes, Harold 78-8993 152
Raikes, Harold 78-8993 239
Raikes, Harold 78-8993 476
Raikes, Harold 78-8993
Randall, Nathan S KA 963813 80
Randall, Nathan S KA 963813 714
Raz, Theodore D' C 28273 240
Reed, Dorothy I 78-9593 28
Reeser, Harvey YC 418470 311
Reid, Gregory 79-199 39
Repin, Richard A 05 X 010442 769 & 739
Reynolds, Donn 78-7004 715
Reynolds, Arnold R

)
C604-13353 716

Richards, Ronald 7R-1056-E & 79-3601 564
Richert, Erwin L PP 120250 42
Ricks, Phyllis C EC 325941 7
Robbins, Douglas 78-4652 743
Roberts, Faye L^ 79-320 & 78-9930 817
Rocha, Elizabeth 79-1674' 627
Rockow, Vernardi

1
78-2617 682

Rogers, James j 78-5690 ■ 333
Rogers, Patricia 78-1202 313
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NAME WCR NUMBER PAGE

Roll, Bernetta 79-1742 602Rose, Mitchell A C 192037 241
Rothwell, William D53-142786 29
Roy, Lionel P J 78-8880 378
Ruben, Howard TC 372355 817
Rumsey, Kenneth M 78-7367 89
RUfiSfill, EdWard Pallis 7§-^503 746
Russell, Gladys 78-5725 683
Sandstrum, Jack H 78-9257 684
Scarborough, Monique 78-2194 942
Scharn, Gerald 77-4353 f. 77-7805 407
Scheese, Vernon A 78-8121 218
Scheese, Vernon A 78-8121 314
Schmidt, Donald C C 275638 785Schmidt, Donald C C 275638 337
Schroeder, Charles T C 139608 264
Schwartz, Doris R YC 447696 165
Scott, Jr., George E C 190401 265
Setzer, John R 78-6015 747
Shaffer, Leo P D53-124543 ■ 956
Shank, Lloyd 78-6594 565
Shaw, Maxine E 78-1310 282
Shepherd, David W 79-1631 921
Sherman, Richard D 78-811 & 78-9651 8Shewmaker, Beatrice B 7-6381 78-6381 938
Shields, Charles L 78-5040 166
Shores, Floyd 78-535 450
Short, Harley L E 42 CC86484 RG 267
Siegler, Martin 78-83 852
Simons, Alton Dempsey A 541870 749
Skidmore, Delores A C604-9967 770
Smith, Glenna KC 353010 43
Smith, Tony H KC 405304 718
Smith, Helen M KB 167249 220
Smith, Louise M 79-2718 688
Smith, Walter G 922605 751
Smith, Jerry R 78-6703 685
Spear, Gary Lee 79-2958 82
Steinhauser, Fred C YC 306439 146
Stephens, Marjorie I 79-1474 474
Stone, A K Unknown 872
Stone, A K Unknown 957
Stuber, August E TC 383267 588
Sullivan, James F 79-5492, 79-5I393 & 79-5494 800
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NAME vv'CB NUMBER PAGE

Tarver, George 7B-93B3 . 147
Taylor, Geneva 77-B373 167
Tefet, Jack 7 9-2 PI 0 3 409
Tew, Ralph H A 66297B 331
Tew, Ralph H A 6B2976 437
Theonnes, Marjorie 77-6177 & 78-10263 44
ThompsonRoy L 79-940 923

Thompson, Lawrence G FC 263027 305
Thouvenel, Cindy L 78-9406 284
Tierney, William E 77-5336 315
Toureen, Terry L WC 332608 360
Tulk, Bryan 78-6973 9
Turnbull, James D 80-1327 840

Van Domelen, Wayne 78-8674 413
Van Horn, Jeffrey 79-1914 691
Van Hooser, Walter W C 8972 391
Van Lanen, Margaret 3W-10-4895 957
Van Sickle, James L 78-9268 906
Van Winkle, William 79-6027 & 79-6516 • 103
Van Winkle, William 79-6027 & 79-6516 779

Vaughan, LeRoy E A850947 222
Verhoef, Melvin 78-5874 880
Vernon, Richard M 99W-10-5044 83

Wallick, Betty 78-8650 Si 79-1249
Ware, Katie M 78-5535 527
Watson, Allie M 79-2296 8928
Weems, Mark D 78-7098 252
Welcome, Wendell 79-6887 & 79-8070 719
Wells, Francis C B830 C322870 827
Wells, Lawrence W HB 139488 771

Wentworth, Wilton A 77-4262 & 77-6559 13
Wertz, Michael W 78-1967 882
West, Janet 78-624 1 Si 78-9042 , ' 829
Wheeler, Bertha 78-7991 112
White, Lynn E 77-6323 184
White, Leon G 78-1307 184
White, Leon 78-1307 801

Whitman, Archie 78-1308 294
Wiese, Lyle H 78-4846 14
Wilburn, David E 78-123 780
Williams, Donald L 79^2069 665
Wilson., Howard L ■^8-4285 295
Wise, Murlin 4-23-4-M-1B7 589
Wiseman, Ernest 77-4716 57
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NAME WCB NUMBER PAGE

Wofford, Earl Ansel D 113902 4R9Woodcock, Garold R 7B-RR17 69Wright, Lorraine 78-6R9R '873

York, Martha G 78-9694 630Young, Iris C 373434 591Young, Iris C 373434, 819Young, William 79-207 392Young, Virgil 79-1007 658Young, Lesley (Rocky) HD 277686 958

Zimmerman, Kenneth E KC 330596 593Zolnikov, George C RR939 30Zorich, Giordano WC 213375 48
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ORS CITATIONS
23 , 111--------------------------------------------------- 684
656.005 (3)---------------------------------------------- 607
656.027--------------------------------------------------820
656.203 (3)-------- -r-------------------------------------645
656.206--------------------------------- 637
656.206------------------------------------ ■------------ 166
656.206---------------------------------------------- ■---906
656.206(1)-----------------------------------------------189
65fi.Z06(Z)- - - - - - - - - - - - - - - - - - - - - - - —656.206 (3)---------------------------------------------- 147
656.206 (5)---------------------------------------------- 184
656.209 ----------------------------------------------- --732
656.210 (2)----------------------------------------------  62
656.245---.-----------------------------------------------948
656.245-------------------------------------------------- 542
656.245---------------------------    704
656.245--------------------------------------------------774
656. 245-------------------------------------------------- 870
656.245-------------------------------------------------- 551
656.245--------------------------------------------------688
656.245-------------------------------------------------  44
656.245 ------------------------------  779
265.245 ------------------------------------------------- 591
656.262 (5)---------------------------------------------- 658
656.262 (8)---------------------------------------------- 457
656.262 (8)---------------------------------------------- 873
656.262 (8)---------------------------------------------- 89
656.262 (B)---------------------------------------------- 57
656.265 ------------------------------------------------- 179
656. 265--------------------------------------------------407
656.265 (4) (a)------------------------------------------- 179
656.268--------------------------------------------------200
656.268--------------  894
656.268 (2)---------------------------------------------- 100
6 5 6.268(8)---------------------------------------------- 8
656. 273--------------------------------------------------200
656,273--------------------------------------------------688
656.278--------------------------------------------------478
656. 278--------------------------------------------------123
656.278-------------------------------------------------- 487
656.278-------------------------------------------------- 688
656.282 ------------------------------------------------- 8
656.283 -------------------------------------------------'511
656.283(1)---------------------------------------------- 801
656.289 (3)-----------------------------------------------262
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ORS 656.289 (4)---------------------------------------------- 570
ORS 656.295------------------------------------------------- 338
ORS 656,295------------------------------------------------- 300
ORS 656.295(2)---------------------------------------------- 196
ORS 656.295 (2)---------------------------------------------- 746
ORS 656.295(5)---------------------------------------------- 661
ORS 656.295(5)---------------------------------------------- 245
ORS 656.295 (5)---------------------------------------------- 57
ORS 656.307------------------------------------------------- 667
ORS 656.307------------------------------------------------- 511
ORS 656.313-------------------------------------------------  84
ORS 656.313------------------------------------------------- 511
ORS 656.313------- 123
ORS 656.325 (1)---------------------------- 252
ORS 656.325 (3)---------------------------------------------- 637
ORS 656.382---------------------------------------------- 457
ORS 656.382-------------  57
ORS 656.382 (1)---------------------------------------------- 89
ORS 656.386------------------------------------------------- 8
ORS 656.587------------------------------------------------- 3
ORS 656.593------------------------------------------------- 918
ORS 656.593 (1) (c)-------------------------------------------688
ORS 656.593(1)(d) ■ •rwiTTiBiiBHitnirKWTtffi!: rrr:tit: rrnrT-r-T-r-r- - 688ORS 655.615 (3)---------------------------------------------- 347
ORS 656.802 (1) (a)--------------------------------------------92
ORS 656.807------------------------------------------------- 892
ORS 656.807(1)---------------    109 m
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ADMINISTRATIVE RULE CITATIONS

OAR
OAR
OAR
OAR

438-47-095--------------------------------------------------- 918
436-54-284--------------------------------------------------- 861
436-61-060 (2)------------------------------------------------246
436-69-410----------  856
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CASE CITATIONS

o-

Anderson v. West Union Village Square, 43 Or. App. 295
(1979)----------------- -------------------- ---------------

Bentley v SAIF, 38 Or
Brown V

_______ App-
Balzer Machinery Co

Calder v. Hughes,
Calvin
Ccrlay

473 (1978)---
, 20 Or. App.

23 Or. App. 66 (1975)---
6 Or. App. 572 (1971)- — 

Weyerhaeuser, 35 Or. App. 449---

144 (1975)---

V. Calvin,
____ v________

Fields V. Workmen *s~Compensation Board, 26 Or. App, 323
(1976)-----

Ford V. SAIF, 7 Or
Frasure v. Agripac,
Gibson v. SAIF, 
Gibson v. SAIF, 
Gibson v. SAIF, 
Hawes v. SAIF, 
Holmes V. SIAC, 
Hutcheson v
Hutcheson v

Jackson v. SAIF

App. 549 
Inc., 41 
Or. App.
Or. App.
Or, App.
App. 136

Or. 562 (1961)----
Weyerhaeuser Co., 288 Or. 
Weyerhaeuser Co., 288 Or,

288 Or. 
(1971)

288 
288 
288 

6 Or 
227

(1972)----
Or. App. 7 
45 (1979)-' 
45 (1979)- 
45 (1979)- 
(1971)---

(1979)

Hutcheson-v. Weyerhaeuser Co

51
51
51

(1979)
(1979)
(1979)

JaeKssn Vi Shif
Jackson v
James v. SAIF 
Jones V.
Jones V.

7 Or. App. 109
7 Oti ftppi 10?
7 Or. App. 109

____ . Or. App. 4 05
Emanuel Hospital, 280 
SAIF, 40 Or. App. 311

39

SAIF, 
44

(1977)

(1971)■
(1980)-'
Or. 147
(1979)----------------------

____________ __________________ Or. App. 5 (1979)---------------
Minor v. Delta~ Trucking Lines, 4 3 Or. App. 29 (1979)----
Morton v. Northwest Foundry, 36 Or. App. 259 (1978)------

Stimpson Lumber Co., 38 Or. App. 579 (1979)----
Stimpson Lumber Co., 38 Or. App. 579 (1979)----
Sears Roebuck & Co., 13 Or. App. 10 (1973)-----

(1978)------------

Lane v. Cleaves Volkswagen,

Morgan v, 
Morgan v, 
Muller V
Otto V. Moak Chevrolet, 36 Or. App.

_____ . 211 (1968) —
Amalgamated.Sugar, 25 Or. 

Smith V, Ed’s Pancake House, 27 Or. 
Stupfel V, Edward Hines Lumber Co.,

149
Schulz V. SCD, 252 Or 
Smith V

815
637
297
269
684
■147

633
74

■752
■548
899
901
■185
■633
953
■901
942
■158
246

9
829 

■ 57 
684 
465 
837 
633 
457 
89 

185 
242 
633 
594 
655

Stupfel V. Edward Hines Lumber Co. 
Stupfel V. Edward Hines Lumber Co. 
Vandehey v. Pumilite Glass &

187 (1976)

App. 243 (1976)-----
App. 361 (1976)----
288 Or. 34 (1979)----- 899
288 Or. 39 (1979)----- 901
288 Or. 39 (1979)----- 942

Building Co., 35 Or. App. 
--------------------------------- 594

Waxwing Cedar Products v. Koennecke, 278 Or. 603 (1977)--633
Weller v. Union Carbide, 35 Or. App. 355 (1979)-- ---------92
Weller v. Union Carbide, 35 Or. App. 355 (1979)-- ---------194
Weller v. Union Carbide, 288 Or. 27 (1979)-------- ---------781
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Weller V . Union Carbide Corp., 3 5 'Or. App. 355 (1979) ---- 98
Weller V, Union Carbide Corp., 288 Or. 27 (1979)----- -----761
Weller V . Union Carbide Corp., 288 Or. 27 (1979)----- -----95 3
Weller V . Union Carbide Corp., 288 Or. 27 (1979)----- -----901
Weller V . Union Carbide Corp., 35 Or. App. 355 (1978) ---- 655

-----942
-----829Weller V . Union Carbide Corp., 288 Or. 27 (1979)-----

w@ll§r V. Union Carbide corpi) 200 Ori 27 U???) —

€)
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CITATIONS TO BOARD ORDERS 
ON REVIEW

VOLUME 28

Treva Anderson, 26 
Weert Frerichs^ 25 
Carroll Lane, Jr'.,

Van Natta's 419 (1979)-------------------242
Van Natta's 508 (1978)------------------- 347
25 Van Natta's 24 (1978)---------------- 465

O
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MEMORANDUM OPINIONS 
, NOT PUBLISHED IN THIS VOLUME

WCB Numbers given for your convenience in ordering 
from the Worker's Compensation Board

VOLUME 28

Cl

o

S. Akin: Affirmed 75% low back, aggravation denial-- 78-3907
E. Allen: Affirmed PTD-------------------------------- 78-4443
B. Anderson: Affirmed: widow's benefits-------------- 78-7017
C. Ankele: Affirmed; 25% low back-------------------- 79-1918
L, Arrant: Affirmed: 75% PPD---------- ----------------78-6904
D. Austin: Affirmed; 20% leg-------------------------- 78-8828
B. Autwell; Affirmed: order for acceptance of knee

condition------------------------------------------------Unknown
0, Baca: Affirmed: denial of heart attack--------------79-2971
R. Baldwin: Affirmed: dismissal of request for hear

ing as untimely --------------------------- 78-10,046
78-7473

L, Barker: Affirmed: order to accept aggravation
claim---:-----------------------------------------------78-7292

L. Barnes: Affirmed: order for acceptance------- ----77-7694
78-5626

R, Earnhardt: Affirmed: PTD-------------------------- 76-2677
M. Beckley: Affirmed: denial of aggravation---------79-2803
G, Bedsaul: Affirmed: denial of occupational
disease------------------------------------------------ 78-8096

D. Beeler: Affirmed: 15% low back-------------------- 78-6398
J. Benevidez: Affirmed: PTD-------------------------- 78-6159
B. Bennett: Affirmed: TTD------ ---------------- ------- 78-9756
V, Berov: Affirmed; 209® & 25% psychological dis

ability 79-674
S. Bidwell: Affirmed: denial of pinched muscle
claim----------- ---------------------------------------78-8953

R, Bigsby: Affirmed: denial of motion to dismiss as
untimely------------------------------------------- ---- 77-3976

G, Boles: Affirmed: . 40%. low back--------------------- 79-5505.,
M. Bradford: Affirmed: denial of rheumatoid

arthritis developing from dermatitis---------------- 78-8782
D, Brainerd: Affirmed: order to accept claim--------79-15
D. Britton: Affirmed: denial for aggravation? no

abuse of discretion------------------------------------78-2797
J. Brooks: Affirmed: 50% shoulder--------------------77-6908,
J. Brooks: Affirmed: 10% back--------------- ^-------- 79-676
K. Brown: Affirmed: TTD & 5% PPD---------------------78-7223
J. Bruemmer: Affirmed: order for acceptance---------79-237
L. Butler:, Affirmed: denial--------------------------- 79-517
E. Byers (nee Pool); Affirmed: denial of shoulder

bursitis------------------ ----------------------------- 79-2551
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R. Cardona; Affirmed: 5% unscheduled psychological
disability---- —:------ -------------------------------- -79-274

0, Carmack: Affirmed: 90% unscheduled-------- --------- 78-9145
C. Carridk: Affirmed: order for acceptance of claim-—78-10,041

78-10,042
J, Casciatoj Affirmed: compensation for time loss

only------------------------------------------------------ 79-1553
.A. Castator; Affirmed: stipulation amended to include

penalties and fees-------- t--------------- -------------- 78-9102
E. Charlson: Affirmed: 55% leg---------- r--------------78-7648
E. Charlson; Affirmed: order for acceptance.Penalties and fees--------------------------------------- 79-2691
E. Chaschin: Affirmed: denial of occupational disease-78-8056
H'l. Christopher! ft£fir(n?d! denial- - - - —- - - - - - - - - - 78-9809B. Clark; Affirmed: denial of aggravation-------------- 79-2444
L. Coble: Affirmed: 20% low back----------------   78-5222
F. Collins: Affirmed: order to accept aggravation,

penalties, medical bills, non-referral for Vocational 
Rehabilitation-- ----------------r------------------------ 78-84 37

78-8438
B, Colwell: Affirmed: denial of epicondylitis-------- -79-22
R. Cook: Affirmed: denial—-----------------------------78-9562
R. Copus: Affirmed: denial of reopening---------------- 79-1125
M, Croft: Affirmed: order for acceptance and adjust

ment between insurance companies   78-7892
W. Crosby: Affirmed: 60% back---------------------   79-2274
B. Crownover-; Affirmed: denial-------------------------- 79-789
B, Davis: Affirmed: order for acceptance of aggrav

ation claim   78-8435
A. Dean: Affirmed: dismissal of request for hearing
as untimely----------------------------  79-6347

R. Dickson: Affirmed:
S. Dix: Affirmed: penalties and fees; no entitle
ment’ to jacuzzi 78-5995

L. Donaldson: Affirmed: 15%. shoulder; 5% penalty------ 77-6860
W, Dykes: Affirmed: denial on basis claimant wasn't
subject employee------------ ^--------- -------------------- 78-6306

E. Emmy: Affirmed: denial-------------------------- :-----78-4188
M. Enos: Affirmed; denial of occupational disease------79-752
B. Estes: Affirmed: 35% finger---------------------------78-5189
J, Fagans: Affirmed: PTD-------------------------------- 79-2900
D. Farmer: Affirmed; no PPD----------   79-3819
R, Fischer: Affirmed: 25% low back--------------------- 78-9712
L. Fletcher: Affirmed: order for SAIF to accept claim,

reimburse Pacific Motor Trucking------------------------78-2873
78-4902

R, Flick: Affirmed: 25% right hand, 20% left hand------78-1726
G. Fluker: Affirmed: 15% low back----------------------- 78-1037
K. Fowler: Affirmed: 25% back--------------------------- 79-1765
H. Fuller: Affirmed: determination order for 10% hand-79-180
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R, Gale: Affirmed: denials of two aggravations and one
new injury——^:----------------------------------------- 78-3762

. ^ ^ 78-6678
■ ' 78-7337

W, Gardner: Affirmed: PTD------------------ '---------------78-3093
V. Garrison: Affirmed; no PPD------------------- --------- 78-9569

78- 9570
C. Gastaldi: Affirmed: order to accept claim------- ----- 79-13.42
D. Geary; Affirmed,: order for claim acceptance---------- 77-7778-E
R. Geisler: Affirmed: order for acceptance of occupa

tional disease claim   78-9571
D, Glazier: Affirmed: 25% back--------- ------------------ 78-4257
D. Goff: Affirmed: order to accept aggravation---^------- 79^24

79- 25
J, Gordon: Affirmed: denial of PPD---------- --------------78.-8066
M. Grable: Affirmed: denial of aggravation-*!------ :------79-366
W, Grace: Affirmed';: ^ denial---:-------------------------- :—79-689
E. Grahan: Affirmed: 20% PPD; transportation costs and
penalties--------r------- *----------------------- ---------- 78-6355

J. Gray: Affirmed: denial of penalties and fees;
dismissal—--- — -------------- ------------------- 79-971

- 79-3924 '
W. Greene: Affirmed: denial of claim----------------------78-9818
F. Hall; Affirmed:, order of acceptance for SAIF, denial

by Safeco---^---------- -------- ------------ --------- ----«-7g-.9088
78-9087

A. Hanawalt: Affirmed: order for acceptance of claim 79-1132
A. Hargon: Affirmed: 10% leg-------------------- :-------—78-8294C. Hart: Affirmed:' PTD------------------------------ ------ 78-4908
D. Hagar: Affirmed: 5% eye------r--- ----- t—:---------- --79-2154
L. Henderson: Affirmed: ■ denial------------- -r-------- ----- 78-7718
J. Henneman: Affirmed: TTD and 10% fqq%------—-- r,---70“8444
C, Hill: Affirmed: 40% low back-----^------- !-------------- 78.-3647
F, Hobbs: Affirmed: ■ 35% PPD------------------------------- 79-1348
A. Hornaday: Affirmed; 40% middle finger—7--------- -r~““79-1211
R. Hornaday: Affirmed: order for acceptance of. claim -78.-5156
E. Hubbard: Affirmed: order for acceptance of wrist

claim------------ -------------------- :------------ -—--------79.-1614
C. Huff: Affirmed: order for claim acceptance------------78-2329
J. Humberg: Affirmed: 15% left shoulder---------- ;------- 79-1351
N. Huntley: Affirmed: no PPD----------------- --------------79-443
F. Jackson: Affirmed; denial-------- ------ ----- ;--------- 78-8531
S. Jensen: Affirmed: denial------------ :------- ^---- ------ 79-4582
C. Jones: Affirmed: order for claim acceptance----------79-532
Calvin Jones: - Affirmed: PTD------------ ----;----- -—.-----79-222-E
H, Jones: Affirmed: ' 10% back----------------------- --- ----78-10,071
S. Jones: Affirmed: denial--------------------- :---------- 78-9133
P. Joye: Affirmed: 60% back----------------- ---- ----------78-4573
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I, Karam: Affirmed: ' 10% low back--------------------- 78-7758.
C. Kitts: Affirmed: denial------------ ----^------------79-1519
D. Kliever;.; Affirmed: order for acceptance of claim-unknown
E. Knowles:^ Affirmed: denial of aggravation---------;78-7535
R, Koppert: Affirmed: 35% unscheduled PPD------------79-2412
W,G. Krueger: Affirmed: dismissal of request for

hearing—r------ ^-------- -----------------------------75-1351
E. Kunkel: Affirmed: denial of heart-ulcer condition

and assessed penalties and fees-;---------------------- 75-4558
S. Laam: . Affirmed: no PPD------------------------------78-5252
D, Lake: Affirmed:- penalties of 15% and 25%-—-------78-353
E, Leach: Affirmed’: 95% arm-------------  78-3513
W. Lead, II;: Affirmed: order for acceptance,
^penalties and fees------------------------------  78-3979

W. Legg: Affirmed: no PPD-------------  79-1990
K, Lenz: Affirmed:' order to accept neck condition---79-1730
K. Lidoff:' Affirmed: order for acceptance of claim;

interim compensation---------------------------------- 78-8590
A. Loveless: ; Affirmed: time loss only and denia] of

arm 'claim--;-—^-- -t——•—---------------—---------- 78-9674
R. Lusted: ^ Affirmed: partial denial for "Reiter's"

syndrome    -----:—^-----------------*-------- 79-1849
M, Luster: Affirmed: 75%----- ;------- :-----^----------- 79-982
K. Lynn; Af f irmed : ‘ no PPD----------- .------------ -----77-7760 .
S. Lyons: Affirmed: 25% neck-shoulder----:---  -78-7357
J, Matthews; ' Affirmed: order for employer to pay

medical, penalty,, attorney' s fee---------- :---------- r-78-4716
J. McCourtney: Affirmed: denail for psychiatric

cpndition,:;and grants attorney's fee-------- ;— -----78^4984
K. McCurdy: , Affirmed: denial—----------- ;--- -—----- 79-1815,
J. McKenzie:' Affirmed: 50% unscheduled PPp-r—^   .-79-311
R. Minor: Affirmed: denial-:-----  78-4584
D. Minyard: Affirmed: 10% unscheduled——.-- :----79-98C. Moore: Affirmed: 40% unscheduled, 70% left leg,

80% right foot-r--r-—----- --r---r------ ------ ------ 79-573
R. _ Moore; Affirmed: 30% back—------------ ----------- =-79-574
T. Moore: yAffirmed: TTD, PPD and aggravation rights-.-78-lO, 079
S. Mowrey;' Affirmed; denial;on grounds claimant was

not employee-.----^------------ ------------^—   -----78-997
W» Mczingo: . Affirmed: no PPD for shoulder-------;---r-79-197
A. Mueller: Affirmed: PTD--- ----------- —---------- r79-1670
L. Muilenburg:; Affirmed; 5% back---- -—-—----------78-9975
E. Murrlll: 'Afflrmedishoulder--——.....——78-7909

, " ■ - ■78-4926M. Nakachi: - Affirmed: 10% unscheduled---------   78-6654
J. Osmus: Affirmed: 15% forearm--------- -------- -—-78-9881
D. Parkhurst: Affirmed: order for acceptance
penalties and fees -r-: —  ----------- ------- ;—: — 79-1228

C. Penland: : Affirmed denials of 245 treatment,, psychiatric ‘condition; affirmed interim compenr . ’
sat ion, penalty—■—-- -—--------------?---—------ 78-5267
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C. Phelps: Affirmed: 35% leg----------------------------- 79-833
R. Pierce: Affirmed: order for acceptance of cliam—78-6883
T. Poole: Affirmed: 50% back---------------------------- 77-4771
T. Potter: Affirmed: 25% arm----------------------------- 78-6452
C. Powers: Affirmed: denial of aggravation------------ 76-6573
G. Primmer: Affirmed: ------------------------------------ 78-7327
R. Rake: Affirmed: dismissal for hearing? Jones Act

Jurisdiction probable--------------------;---------------- 79-800
J. Randall: Affirmed; denial of new injury with

continental? no remand for industrial indemnity----- 78-7818
78- 7328E

F. Reedy: Affirmed: 15% low back-------------------------79-3704
R. Richards: Affirmed: order setting aside accept-

• ance; determination order negated----------------------78-1056E
79- 3601

D. Rickard: Affirmed: carrier not responsible after
April 1, 1979; no PPD—---------------------------------- 79-3437

D. Roberts: Affirmed: no PPD for low back injury---- 79-618
L. Rogers: Affirmed: 15% low back---------------------- 78-7731
S. Rogers: Affirmed: attorney's fees but no widow's
benefits----------------------------------------------------7 8-76 02

J. Roten: Affitiusd! 20^ head? neclc, shoulder and
larynx------------------------------------------------------ 78-9455

R. Roy: Affirmed: order for acceptance----------------77-1254
J. St. Onge: Affirmed; order to accept aggravation—79-3113
P. Saxton: Affirmed: no PPD----------------------------- 78-8202
R. Schmitt: Affirmed: 15%face? 10% left hand, 5%

right hand------------------------------------------------- 79-2372
K. Schreinol: Affirmed: no TTD during certain
period-----------------------------------------------  78-1204

J. Scott: Affirmed: 75% heart---------------------------- 78-9258
R. Sexton: Affirmed: denial----------------------------- 78-7545
R. Shoemaker: Affirmed: 52.5“ leg--------------  77-7924
G. Shoffitt: Affirmed: 20% back------------------------ 79-624
W. Siemens: Affirmed: denial of PPD------------------- 78-7939
S. Sixkiller: Affirmed: PTD----------------------------- 78-4169
A. Smith: Affirmed: denial for occupational disease-78-7577
D. Smith: Affirmed: stipulation not to be set aside-78-5042
M. Smith: Affirmed: denial------------------------------- 78-29
W, Smith: Affirmed: PTD----------------- 78-4753
K. Sorenson: Affirmed: order for acceptance of

claim by Gilmore Steel and denial by European
Health Spa------------------------------------------------- 78-4596

78-10,255
M. Spain: Affirmed: 10% PPD------------------------------ 79-1864
G. Spencer: Affirmed; denial of aggravation---------- 79-935
A. Stacks: Affirmed: 15% back--------------------- '----- 77-6218
K. Stanley: Affirmed: denial for back claim----------- 75-4594
G. Stenerson: Affirmed: 5% low back----- ---------------78-3481
A. Stevens: Affirmed; order for payment of medical

expenses---------------------------------------------------- 7 8-2100

-1003-



G. Stevens: Affirmed: 50% back-------------------------- 79-4426
L. Stewart; Affirmed: 5% low back----------------------- 78-8400
J, Stogsdill: Affirmed: 80% unscheduled----------------78-1095
J. Storm: Affirmed: no award of compensation----------79-1312
J. Strano: .Affirmed: 30% back----------------------------78-10,090
R. Stritt: Affirmed: 25% PPD----------------------------- 78-2135
R. Sumpter: Affirmed: 27° foot and ankle-------------- 79-842
R. Taylor: Affirmed:, 20% unscheduled PPD-------------- 78-8318
J. Themins: Affirmed: fall was compensable conse

quence of injury-. 78-7734
78- 10,040

D. Thomas: Affirmed: determination order---------------- 79-939
H. Thomas: Affirmed: 50% back----------------------------- 78-9642
W._ Thomas: Affirmed: denial-----------------  78-8985
E. Thompson: Affirmed: 15% unscheduled and time ]oss-78-7871-E
C. Tolbert: Affirmed:---------------------------------------78-5729
K. Tompkins: Affirmed: no additional PPD to 7.5°

award---------------------------- ;---------------------------- 77-1164
J. Turner: Affirmed: claim not timely filed------------ 79-782
W. -Turner: Affirmed: 20% arm and 30% unscheduled PPD-78-5980
J. Utterback: Affirmed: aggravation with Wausau;

SAIF's denial affirmed------------------------------------ 79-262
79- 1325

W. Vernon:. Affirmed: 75% low back-------------------------78-9937
R. Walton: Affirmed: denial of new injury, acceptance

of aggravation---------------------------  78-9408
79-380

S, Walton: Affirmed: 20% low back-------------------------79-1429
K. Way: Affirmed: denial----------------------------------78-9645
Eugene Wells: Affirmed: new injury with industrial

indemnity; Wausau's denial affirmed---------------------79-2174
J. West: Affirmed: 20% abdomen---------------------------78-5655
B. Wilson: Affirmed: 75% unscheduled------------------- 78-6193
R. Wilson: Affirmed: order to accept S^^rUUdtiOn
claim---------------------------------------------------------79-2925

D. Woodworth: Affirmed: 10% unscheduled----- -----------76-4618
R. York: Affirmed: 5% neck------------------------------- 78-2242

79-424
S. Young: Affirmed: denial for occupational disease—78-3316
I. Zastoupil: Affirmed: order remanding claim for

fatal benefits for acceptance---,------------------------ 79-330
G. Zorich: Affirmed: order for acceptance of claim

by Safeco and denial of aggravation against mission--79-587
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